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ADVERTISEMENT 

TO    THE    TENTH    EDITION. 

In  the  ninth  edition  of  the  Commentaries  on  Equity  Plead- 
ings the  text  of  Charles  Sumner ^s  edition,  containing  tho 
anthor's  latest  notes,  and  published  three  years  after  his 
death,  was  restored,  the  contributions  of  the  subsequent  editors 
being  placed  in  brackets  with  the  older  notes.  In  this  edition, 
and  in  that^  the  notes  of  the  present  editor  are  indicated  by 
letters,  and  are  placed  in  double  columns  at  the  foot  of  the 
pages.  In  the  present  edition  the  aim  has  been,  considering 
the  increase  of  decisions  in  recent  years,  especially  in  the  Fed- 
eral courts,  to  adapt  this  standard  treatise  to  all  the  needs  of 
modem  practice,  as  well  in  the  States  which  have  a  Code  pro- 
cedure as  in  those  having  -a  distinct  system  of  equity.  To  the 
twenty-six  hundred  cases  cited  in  the  last  edition  about  nineteen 
hundred  have  now  been  added. 

JOHN  M.  GOULD. 
BosTOX,  Dec.  1, 1891. 


ADVERTISEMENT 

TO    THE    THIRD    EDITION. 

Singe  the  publication  of  the  second  edition  of  the  present 
work,  a  considerable  number  of  cases  have  been  decided  in  Eng- 
land and  America,  which  have  an  important  bearing  upon  some 
of  the  topics  discussed  therein.  I  have  availed  myself  of  the  pres- 
ent opportunity  to  revise  the  entire  text,  to  correct  such  errors 
therein,  as,  after  a  diligent  examination,  have  met  my  notice,  and 
to  incorporate  such  of  the  recent  authorities  as  may  serve  to  illus- 
trate, explain,  confirm,  or  qualify  the  doctrines  stated  therein.  In 
these  respects,  I  trust  the  reader  will  find  the  work  substantially 
improved,  at  the  same  time  that  I  am  conscious,  so  intricate  and 
perplexed  is  the  subject,  and  so  various  and  confused  are  the  ma- 
terials, that  the  hope  can  scarcely  be  indulged  that  it  has  attained 
entire  completeness  and  accuracy. 

Cambbidgb,  August,  1844. 


ADVERTISEMENT 

TO    THE    FOURTH    EDITION. 

The  present  edition  of  the  Commentaries  on  Equity  Pleadings 
has  been  prepared  fi'om  the  private  copy  of  the  late  Author.  To 
the  notes  and  additions  there  preserved  in  his  handwriting  have 
been 'added  such  illustrations  as  could  be  drawn  from  the  cases 
that  have  been  published  since  his  death. 

CHARLES  SUMNEB. 


TO  THE  HONORABLE 

JEREMIAH     MASON,    LL.D. 

Sm, 
I  ESTEEM  it  a  great  privilege  to  have  the  opportunity  of  dedi- 
cating this  work  to  you.  Few  circumstances  in  my  life  could  be 
more  grateful,  than  those  which  enable  me  to  inscribe  on  the  pages, 
which  contain  my  own  imperfect  juridical  labors,  the  memorials  of 
my  private  friendships,  as  well  as  the  avowals  of  my  reverence  for 
the  great,  the  good,  and  the  wise.  Your  own  enviable  distinction, 
BO  long  held  in  the  first  rank  of  the  profession,  and  supported  by 
an  ability  and  depth  and  variety  of  learning,  which  have  had  few 
equals,  and  to  which  no  one  can  bear  a  more  prompt  and  willing 
testimony  than  myself,  would  alone  entitle  you  to  a  far  higher  trib- 
ute, than  any  I  can  bestow.  I  well  know  that  I  speak  but  the 
common  voice  of  the  profession  on  this  subject ;  for  they  have 
well  understood  the  vigor  and  the  weight  of  that  lucid  argumenta- 
tion, which  has  spoken  in  language  for  the  cause,  and  not  merely 
for  its  ornament :  Neque  id  ipsum,  tarn  leporis  causa,  quam  pon- 
deris.  But  I  confess  myself  more  anxious  to  be  allowed  to  con- 
sider this  dedication,  as  a  tribute  to  your  exalted  private  worth, 
spotless  integrity,  and  inflexible  public  principles,  as  well  as  a  free 
expression  of  my  own  gratitude  for  your  uniform  friendship ;  —  a 
friendship  which  commenced  with  my  firat  entrance  among  the 
Bar,  in  which  you  were  then  the  acknowledged  leader  (a  period, 
when  the  value  of  such  unexpected  kindness  could  not  but  be 
deeply  felt,  and  fully  appreciated),  and  which  has  continued, 
undiminished,  up  to  the  present  hour.  Such  reminiscences  are  to 
me  more  precious  than  any  earthly  honors.  They  fade  not  with 
the  breath  of  popular  applause;  and  they  cheer  those  hours, 
which,  as  i^e  approaches,  are  naturally  devoted  to  reflections 
upon  the  past,  for  instruction,  as  well  as  for  consolation. 

I  am,  with  the  highest  respect,  your  obliged  friend, 

JOSEPH  STORY. 
CAKBaiDGE*  Januaiy  1,  1838. 


PREFACE. 


Thb  present  work  constitutes  an  appropriate  sequel  to  my  former 
^ork  on  Equity  Jurisprudence.  In  that,  my  endeavor  was  to 
bring  together  the  leading  principles  of  that  highly  important 
branch  of  the  science  of  Law ;  in  this,  the  principles  there  devel- 
oped are  connected  with  the  forms  of  the  proceedings,  by  which 
rights  are  vindicated,  and  wrongs  are  redressed,  in  Courts  of 
Equity.  The  principles  are  thus  seen  in  their  actual  practical 
applications ;  and  many  limitations  of  them,  otherwise  unobserved, 
will  be  easily  perceived  and  constantly  illustrated. 

As  the  present  work  is  confessedly  one  of  a  purely  technical 
character,  and  many  of  the  rules  are  either  of  an  arbitrary  nature, 
or  of  a  conventional  form,  it  is  not  easy,  in  a  great  variety  of  in- 
stances, to  find  the  exact  reasons  on  which  they  are  built,  or  by 
which  they  are  sustained.  For  the  purpose  of  order,  and  just 
method,  and  reasonable  certainty,  and  simplicity,  in  the  proceed- 
ings of  Courts  of  Justice,  it  seems  indispensable,  that  there  should 
be  some  prescribed  forms,  in  which  the  allegations  and  statements 
of  the  grievances  complained  of,  and  the  matters  of  defence,  should 
be  set  forth,  and  the  times  when,  and  the  modes  by  which,  they 
are  to  be  insisted  on,  should  be  established.  Otherwise,  every  suit 
would  be  involved  in  endless  perplexity  or  confusion  ;  and  it  might 
be  difficult,  if  not  impracticable,  to  ascertain  what  in  reality 
constituted  the  true  points  of  the  plaintiffs  claim,  or  of  the  defend- 
ant's defence.  Hence,  in  every  system  designed  for  the  adminis- 
tration of  public  justice,  there  will  be  found  to  have  been  some 
regular  modes  prescribed  for  the  ordinary  cases  put  in  litigation  ; 
and  from  time  to  time,  as  new  cases  have  arisen  of  an  unusual  and 
extraordinary  character,  the  old  forms  have  been  modified,  or  new 
forms  have  been  introduced.     Since  there  must  be  some  rules,  the 
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choice  18  often  a  mere  measuring  cast  between  one  r^ulation  and 
another ;  and  yet  that  choice  must  be  made ;  and,  when  made,  the 
r^ulation  must  be  uniformly  acted  on.  The  surprise,  therefore, 
is  not  that  we  should  sometimes  be  unable  to  assign  a  satisfactory 
reason  for  one  particular  regulation,  in  preference  to  another ;  but, 
it  rather  is,  that  so  many  regulations  can  be  expounded  upon 
grounds  of  general  convenience,  and  vindicated  as  reasonable  and 
just  in  themselves. 

I  am  aware,  that  in  a  treatise  so  purely  technical,  there  is  little 
room  for  any  thing  more  than  dry  details,  and  clear  and  accurate 
statements.  The  subject  forbids  ornament ;  and  it  must  be  dis- 
cussed with  a  close  and  almost  servile  obedience  to  authority. 
When,  however,  a  doctrine  seemed  to  me  to  require  some  qualifi- 
cation, or  to  admit  of  a  fuller  exposition,  which  might  be  usefully 
brought  before  the  attentive  reader,  I  have  endeavored  to  make 
the  notes  the  vehicle,  either  of  criticism  or  of  information.  I  have 
quoted  passages  from  leading  authorities  on  particular  points,  with 
a  view  to  convey  to  the  student  some  views,  which  a  brief  text  would 
scarcely  suggest  to  his  thoughts.  These  quotations  will  be  found, 
as  I  trust,  useful  in  explaining  difficulties,  and  in  promoting  accu^ 
rate  inquiries,  and  in  furnishing  hints  for  future  practice.  This 
has  not  been*  the  least  laborious  part  of  the  work. 

The  structure  of  every  Treatise  on  the  subject  of  Equity  Plead- 
ings, must  be  essentially  founded  on  Lord  Redesdale's  admirable 
work  on  Pleadings  in  the  Court  of  Chancery.  That  Treatise  has 
been  well  described  by  Lord  Eldon  to  be  "  a  wonderful  eflEort  to 
collect,  what  is  to  be  deduced  from  authorities,  speaking  so  little 
what  is  clear.  And  the  surprise  is  not  from  the  difficulty  of  undo 
standing  all  he  has  said ;  but  that  so  much  can  be  understood."  ^ 
Sir  Thomas  Plumer,  in  his  masterly  judgment  in  a  cause  of  great 
celebrity,  has  also  said :  "  To  no  authority,  living  or  dead,  could 
reference  be  had  with  more  propriety  for  correct  information  re- 
specting the  principles,  by  which  Courts  of  Equity  are  governed, 
than  to  one,  whose  knowledge  and  experience  have  enabled  him, 
fifty  years  ago,  to  reduce  the  whole  subject  to  a  system  with  such 
a  universally  acknowledged  learning,  accuracy,  and  discrimination, 
as  to  have  been  ever  since  received  by  the  whole  profession  as  an 
authoritative  standard  and  guide.  ^  Viventi  tibi  preeseutes  largimur 
honores.'  *'  ^    The  learned  Judge  and  noble  author  have,  since  that 

^  Lord  EldoD,  Lloyd  v.  Johnes,  9  Yes.  ^  Cholmondeley  v,  Clinton,  2  Jac.  & 
54.  Walk.  151. 
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sentence  was  pronounced,  both  passed  to  the  grave ;  and  we,  who 
sarvive,  feel  the  truth  and  value  of  this  tribute,  with  all  the  affec- 
tionate reverence,  which  belongs  to  posthumous  praise.  Never 
could  the  voice  of  praise  come  to  an  author  with  a  higher  grace, 
than  from  the  lips  of  such  eminent  men.  It  is  the  privileged 
case  ;  —  ^^  Laudari  a  viiis  laudatis." 

I  have  transferred  into  my  own  pages  all  the  most  valuable  ma- 
terials of  Lord  Redesdale*s  Treatise  ;  and  generally,  where  I  could, 
in  his  own  language,  which  I  have  not  the  presumption  to  think  I 
oould  improve,  and  from  which  I  have  rarely  deviated,  except  to 
insist  upon  some  qualification,  or  to  make  his  text  occasionally 
more  definite  and  clear.  I  have  also  freely  used  the  materials  in 
Mr.  Cooper's  and  Mr.  Beames's  excellent  Treatises  on  Equity 
Pleadings,  as  auxiliaries  to  that  of  Lord  Redesdale.  Each  of 
them  is  under  the  same  obligations  to  him  as  myself,  having  drawn 
many  of  their  materials  from  the  same  great  source. 

There  is  one  prominent  defect  in  all  these  treatises,  and  that  is 
the  want  of  a  comprehensive  and  accurate  view  of  the  principles, 
which  govern  that  most  intricate  and  important  branch  of  Equity 
Pleadings,  the  subject  of  the  proper  and  necessary  Parties  to  Bills. 
My  aim  has  been,  as  far  as  I  could,  but  perhaps  not  with  entire 
success,  to  supply  this  defect.  I  had  not  an  opportunity  of  seeing 
Mr.  Calvert's  Treatise  on  Parties  to  Bills  in  Equity,  until  after 
my  own  chapter  on  the  same  head  had  been  completed,  and  the 
work  itself  was  in  the  press.  Upon  a  review  of  this  book,  I  have 
the  consolation  to  find,  that  I  have  not  overlooked  any  very  im- 
portant authorities  bearing  on  this  subject.  I  have,  however, 
availed  myself  of  his  learned  researches  for  a  few  suggestions, 
which  had  not  before  so  closely  attracted  my  attention. 

In  submitting  the  present  volume  to  the  profession,  I  beg  to 
return  my  grateful  acknowledgments  for  the  kind  manner  in  which 
my  former  labors  have  been  received ;  and  to  ask  an  indulgent  con- 
sideration for  that,  which  is  now  offered.  The  task  has  been  one 
of  severe  and  exhausting  effort,  scarcely  relieved  by  any  consoling 
circumstance,  except  the  consciousness  of  the  performance  of  duty 
It  has  been  difficult  to  keep  up  a  continued  attention  to  the  diy 
details  of  technical  learning  in  the  midst  of  my  other  various  judi- 
cial and  professional  engagements.  At  some  future  day,  I  hope 
to  find  leisure  to  complete  my  original  design  by  furnishing  an 
elementary  outline  of  the  Practice  of  Courts  of  Equity,  from  the 
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first  inception  of  the  cause,  throagh  all  its  various  stages,  to  the 
execution  of  its  final  decree,  under  the  orders  of  the  highest  Court 
of  Appeal.  Let  me  in  conclusion  say  to  the  diligent  student,  that 
a  thorough  mastery  of  the  science  of  Equity  Pleadings,  if  not 
absolutely  indispensable  to  professional  success  and  eminence,  will, 
at  all  events,  be  found  in  a  very  high  degree  to  promote  them. 
Let  him  ponder  well  upon  the  admonition  contained  in  the  lan- 
guage of  that  great  jurist  of  antiquity,  Cicero,  —  "  Sic  igitur  in- 
structus  veniet  ad  causas;  quarum  habebit  genera  primum  ipsa 
cognita ;  erit  enim  ei  perspectum,  nihil  ambigi  posse,  in  quo  non 
aut  res  controversiam  faciat,  aut  verba ;  res,  aut,  de  vero,  aut  de 
recto,  aut  de  nomine ;  verba,  aut  de  ambiguo,  aut  de  contrario."  ^ 

Cambridge,  January  1,  1838. 

^  Cicero,  Orator,  di.  8A> 


CONTENTS. 


BBge 

Ihdbx  to  Cases  Citbd »ii 


CHAPTER  L 

Section 

Introdactoiy  Chapter 1-6 

CHAPTER  11. 
Bills  in  Equity.  —  General  Nature  and  Form 7-48 

CHAPTER  III. 
Bills  in  Equity.  — Parties  who  have  Capacity  to  sue  and  be  sued  .  49-71 

CHAPTER  IV. 
Proper  Parties  to  Bills 72-238 

CHAPTER  V. 
Bills.  —  General  Frame  of 289-290 

CHAPTER  VI. 
Bills  of  Interpleader  aDd  Certiorari 291-298 

CHAPTER  VII. 

BDb  not  praying  Relief.  —  Bills  to  Perpetuate  Testimony  and  to 

take  Testimony  De  Bene  Esse,  and  Bills  of  Discovery  .    .    299-325 

CHAPTER  VIII. 

BiOs  not  original.  —  Supplemental  Bills  of  Revivor. —  Cross  Bills 

—  Bills  of  Review  —  Bills  impeaching  Decrees    ....    326-432 


Xll  CONTENTS. 

CHAPTER  IX. 

BecHon 

Modes  of  Defence.  •^  Demurrers,  Pleas,  Answers 43^-465 

CHAPTER  X. 
Demurrers  to  Bills  of  Relief 466-544 

CHAPTER  XL 
Demarrers  to  Bills  of  Discovery 545-610  a 

CHAPTER  XII. 
Demurrers  to  Bilb  not  Original 611-646 

CHAPTER   Xm. 
Pleas,  General  Nature  and  Object  of 647-701 

CHAPTER  XIV. 
Pleas  to  Bills  of  Relief 702-815  « 

CHAPTER  XV. 
Pleas  to  Bills  of  Discovery 816-825 

CHAPTER  XVI. 

Pleas  to  Bills  not  Original 826-837 

CHAPTER  XVII. 

Disclaimers,  General  Nature  and  Objects 838-844 

CHAPTER  XVIII. 
Answers,  General  Nature  and  Objects 845-876 

CHAPTER  XIX. 
Replications  and  their  Consequences 877-881  a 

CHAPTER  XX 
Amendments  and  other  Incidents  of  Pleadings 882-906 


Page 

Index .        763 


TABLE   OF   CASES    CITED. 


THB  BBVBBBVCSB  ABB  TO  THB  8BCTION8. 


A. 

Allen  9.  Knight 

201,207 

9.  Randolph 

665,797 

Abbott  r.  Baylej 

61 

9.  Simons 

170 

Abercrombie  v,  Dapais 

721 

9.  Tritch 

399 

AbergaTenny  r.  Abergavenny 

269 

9.  Turner 

142 

Abonloff  V.  Oppenheimer 

783 

9.  Woodruff 

230 

Abraham  v.  Hannay 

182 

Alley  9.  Qninter 

44 

Ackland  v.  Braddick 

421 

Almond  v.  Wilson 

271 

Acland  r.  Gaisf  ord 

806 

Almy  9.  Daniels 

791 

Adair  v.  New  Rlrer  Co.      77, 

78,  98,  94, 

Alsager  9.  Johnson 

514 

96,  99,   116,   118,    120, 

123,  138, 

V.  Rowley 

178,  514,  517 

134, 162 

Alston  9.  Jones 

68,361 

Adams  9.  Adams 

849  a 

Ambnry  v.  Jones 

816 

V.  Bradley 

207 

American  Bible  Society  v.  ] 

Price          898 

V.  Bridgewater  Iron  Co. 

864,877 

American  Carpet  Linen  Co. 

9.  Chipman 

«.  Briggs  Ins.  Co. 

473 

849  a 

9.  Dowding              844,  846,  852,  615 

American  F.  L.  M.  Co.  v,  Sewell         443 

V.  Fisher 

673,  859 

American  File  Co.  9.  Qarrett            849  a 

r.  Holbrook 

197 

Ames  9.  Brooks 

818 

V.  Pajmter 

193,194 

9.  King 

44,866 

r.  Phillips 

887 

Amhurst  9.  King 

864 

9.  Porter                         572,  575,  846 

Aroory  v.  Lawrence 

874 

9.  St.  Leger 

186,207 

Amos  V.  Chadwick 

287 

9.  Valentine 

394 

9.  Heme  Bay  P.  &c.  Cc 

L        231, 232 

Adderley  9.  Sparrow 

571 

Amy  V.  Manning 

849  a 

Addison  9.  Walker                  271  a,  278  a 

Anderson  9.  Bank  of  British  Columbia 

Adlington  9.  Cann 

766,  767 

600 

African  Co.  9.  Parish 

521 

9.  Cannter 

179 

Agar  9.  Regent's  Canal  Co. 

568,  816, 

9.  De  Soer 

42 

853,  858  a,  853  e 

9.  Wallis 

281a 

Aggas  9.  Pickerell 

503,  647 

Andrew  9.  Aitken 

366 

Aholtz  9.  Dnrfee 

407,  417 

Andrews  9.  Barnes 

291 

Ahrend  9  Odiome 

762 

9.  Berry 

521 

Ainslie  9.  Medlicott 

71 

V.  Brown 

671 

Albretcht  v.  Sossmann 

26.  51,  58, 

9.  Cradock 

60,61 

812,  724 

9.  Oilman 

391,  399 

Aldrich  9.  Wilcox 

252 

AngeU  9.  Angell            308, 

804,  807,  309, 

Aldridge  9.  Westbrook 

101 

812,  315 

Alexander  v,  Cana 

209 

9.  Draper 

257  a 

9.  Searcy 

134 

9.  Hadden 

297  a 

9.  Slarens 

427 

9.  Penn.  R  Co. 

884 

9.  Tavlor 
Alexandria  Palace  Ca,  In  re 

893 

9.  Westcombe 

316 

285 

Angerstein  9.  Clark 

169 

Allan  9.  Allan 

801 

Angle,  ex  parte 

213»214 

9.  Copeland 
AUard  v.  Carleton 

816 

Anonymous,      71,  93, 100, 

121. 139, 140. 

285 

144, 148, 149, 162, 165, 168, 188, 190, 

9.  Honlden 

159 

216,  806, 349, 354, 358, 600, 598, 599, 

9.  Skinner 

685 

693,  737,  745,  790,  812,  838 

Allen  9.  Allen 

878 

9.  Davies 

61 

9.  Demarest 

502 

9.  Gwillim 

875 

XIV 


TABLE  OF  GASES  CITED. 


Anonymous  v,  Harrison     605,  847,  862  a 
V.  Lake  875 

V,  Walford  861  a 

Apollon,  The  24 

Apperiy  v.  Page  186  b 

Applegate  c.  Tyson  201 

Archibald  v.  Means  27,  68 

Arcot,  Nabob  of,  v.  East  India  Co.      711 
Arden  v.  Arden  818 

Armengaud  r.  Coadert  680 

Armisted  v.  Durham  248 

Armitage  v.  Wadsworth       668»  718,  766 
Armstrong  v,  Cliemical  National  Bank 

303 

r.  Pierson  898 

V.  Scott  874 

V.  Wilson  309 

Amett  V.  Finney  508 

V.  Welch  006 

Arnold's  case  676,  688 

Arnold  v.  Arnold  271,  271  a,  534 

17.  Chesebrough  902 

V.  Heaford  676 

Anington  v.  Liscom  43 

Arthur  v.  Case  286 

Ashford  v.  Patten  407 

Ashley  u.  Sumner  219 

Ashton  V,  Atlantic  Bank  207 

Ashuelot  R.  Co.  v.  Cheshire'R.  Co.      339 

Ashurst  V.  Eyre  171, 180 

Aston  V.  Aston  760 

V,  Exeter  674  c 

V.  Meredith  42 

Atchison  Street  Ry.  Co.  v.  Nave       286  6 

Atherton  v.  Worth  102 

Atkins  V.  Volmer  196 

Atkinson  v.  Flannigan  293 

V.  Henshaw  91 

V.  Manks  291 

Atkyns  t;.  Wright  860 

Atlanta  Real  Estate  Co.  v.  Atlanta 

National  Bank  107 

Atlantic  Ins.  Co.  v.  Lunar  322 

V.  Wilson  849  a 

Attenborough  t;.  London  Dock  Co.      291 

Attorney  General  v.  Baliol  College    81, 

88 
V.  Birmingham  887 

r.  Bradlaugh  8 

V.  Brooke  40 

V.  Brown         222,  811,  312,  443,  464, 

548,608 
V.  Burridge  8 

V.  Butler  8 

V.  Cambridge  Consumers'  Qas  Co.    8 
V.  Carmarthen  282 

17.  Conrov  321,  691 

V,  Comthwaite  100 

V.  Cradock  271  a,  274,  631,  638, 

.     634,638 
V,  Cresner  681 

17.  Duplessis      676,  679,  688,  586,  595 
V.  East  India  Co.  8 

V.  East  Retford  856 

V.  Evart  Booming  Co.  8 


Attorney  General  v.  Foster  211,  850,  877, 

879,384 
V.  Gleg  40 

17.  Goldsmiths'  Co.  282,  580 

r.  Green  180 

17.  Hare  8 

r.  Heelis  112 

p.  Horner  8 

17.  Jackson  40, 93, 122, 138, 162, 

548,  745 
V.  Jamaica  Pond  Aqueduct  Co.  8 
r.  Jeanes  40 

p.  London  8,  602  a,  865,  868 

17.  Lucas  679,  599 

V.  Mayor  of  Bristol  8 

V.  Merchant  Tailors'  Co.    278,  278  a, 

632,  688,  863  a 
V.  Mid  Kent  Ry.  Co.  222 

V.  Munro  114  a 

V.  Panther  64 

V.  Parker  8 

V.  Parkhurst  64 

17.  Parmenter  8 

V,  Poole  236  a,  238,  271  a,  278  a, 

543 
P.Ray  306 

t7.  Rees  855  a,  856 

V.  Reynolds  653,  680 

p.  Richards  8 

p.  Rickards  267,  723 

p.  Ryder  104,  203 

p.  St.  John's  College      271,  280,  630, 

532,534 

p.  Scott  40 

p.  Sheffield  Gas  Consumers'  Co.       8 

p.  Shelly  03,  288»  745 

p.  Shrewsbury  Bridge  Co.  8 

p.  Sudell  622 

p.  Sutton  779 

p.  Talbot  718 

p.  Terry  8 

r.  Tiler  64 

p.  Tomline  8 

p.  Turner  416 

p.  Vernon  49 

p.  Vivian  8,  40,  49 

p.  Whorwood  82  a,  86 

p.  Wilson  214 

p.  Woolrich  64 

p.  Wy burgh  08,  122, 188,  746 

Attwood  p.  Small  282,  2&^  265  a 

Atwood  V.  Hawkins  89 

p.  Shenandoah  V.  R.  Co.  336 

Atwool  p.  Merryweather  107 

Augusta  Ice  Co.  p.  Gray  43 

Austin  V.  Chambers  263,  266  a 

Australasia  Nat.  Bank  p.  United  Hand- 

m-Hand,  &c.  Co.  186 

Austria,  Emperor  of,  p.  Day  65 

Avery  p.  Petten  162 

Ayer  p.  Messer  874 

Ayers  p.  Chicago  399 

Ayliffe  p.  Murray  394 

Aylwyn  v.  Bray  644 

Ayres  r.  Wiswall  197 


TABLE  OF  CASES  CITED. 


XV 


874 

860 

28 

473 

107 

294 

798,  813 

218,548 

833 

42,271 

42 

186, 188,  221 

264 

267 

495 

821 

181a 

421 

271 

452 

816 

207,  217 

282 


B. 

Baboock  v.  Smith 
Bachelor  r.  Bean 
Bacon  r.  Abbott 

p.  Kom 

r.  Robertson 
Badean  v,  Tjlee 
Badger  r.  Badger 

0.  McNamara 
Bagnal  v.  Bagnal 
Bagot  V.  Easton 
Bailey  r.  ^tna  Ins.  Ca 

V.  Inglee 

r.  O'Bannon 

V.  Ryder 

V.  Smith 
Baniie  v.  Sibbald 
Bambridge  v.  Barton 
Bainbrigge  r.  Baddeley 
Baird  r.  Jackson 
Baker  o  Booker 

V.  Bramah 

V.  Harwood 

V.  Loader 

V.  MeUuh  448;  460, 460, 462, 464, 608 

r.  Pritchard  593,  594 

V.  Rogers  120, 121 

V.  Whiting  837  a,  756  a 

Bakh  V.  Wastall  69 

Baldwin  v.  Lawrence  107 

V.  McKown  614 

V.  Peach  760,  818,  815 

Balgny  v,  Broadhnrst  599 

Ball  9.  Sawyer  874 

Ballard  p.  Searls  415 

Ballon  V.  Hopkinton  285 

Balls  p.  Bfargrare  245  a 

V.  Stutt  158  a 

Bally  p.  Kenrick  862,  853 

V,  Williams  853 

Baltimore  Railroad  Co.  p.  Fitzpatrick  60 
Baltimore  &  Ohio  R.  Co.  p.  Arthnr  291 
Bampton  p.  Birchall  887,  627,  657,  828 
Bancroft  p.  Sawin  45 

p.  Wentworth  521 

Bangs  p.  Strong  688 

Banister  p.  Way  181 

Bank  p.  Carrollton  Railroad  167 

p.  Daries  257  a 

V.  Skillings  Ac.  Lnmber  Co.  291 

Bank  of  Scotland  p.  Ker  55 

Bank  of  United  States  p.  Bererly     849  a 

p.  White  409 

Bank  of  Utica  p.  Mersereau  601 

9.  Hesserean  846, 847 

Banks  p.  Long  423 

p.  Hanchester  466,  849  a 

p.  Parker  258 

V.  Walker  271 

Bannatyne  p.  Leader  859 

Banner  p.  Jackson  602 

Bannon  p.  Comegys  889 

Baptist  Associadon  p.  Hart  486 

Barber  p.  Barber  462,  505 


Barber  p.  Houston  813 

Barbey's  Appeal  448 
Barclay  p.  Bank  of  New  South  Wales 

797 

p.  Russell  470 

Bardwell  v,  Ames  285 

p.  Baird  793 

Barfleld  p.  Kelly  882,  336 

Barham  p.  Hostetter  271 

Baring  p.  Nash  165,  255 

Barker  p.  Dacie  812,  453 

p.  Ray  315 

p.  Walters  107,115  a 

Barnard,  re  167 
Bamegat  City  Beach  Ass.  p.  Buzby     903 

Barnes  r.  Addy  282 
Bamesley  v.  Powel                426,  511,  789 

Bamett  p.  Grafton  886 

p.  Moore  850 

Barney  v.  Baltimore  City  72, 1356 

Barr  p.  Clayton  508 

Barraque  p.  Siter  849  a 
Barre   National   Bank   p.  Hingham 

Bianuf.  Co.  271  a 

Barrett  p.  Brown  207 

p.  Doughty  464 

p.  McAllister  762 

Barriclo  p.  Trenton  Ins.  Co.  337 
Barrington  p.  O'Brien,         837  a,  808,  414 

Barron  v.  Grillard  519 

p.  Martin  448 

Barrow  p.  Rhinelander  414 

Barrs  p.  Jackson  791 

Barry  p.  Barry  278  a 

V.  Cane  71 

p.  Stevens  218 

Bartholomew  p.  Harwinton  406 

Bartlett  v.  Boyd  539 

p.  Gale  874 

p.  The  Sultan  291 

Barton  p.  Jayne  495,  516 

Basey  v.  Gallagher  26 

Bassett  p.  Nesworthy  395 

Bassford  p.  Blakeslcy  859 

Bastow  p.  Bradshaw  251 

Batchelder,  petitioner  293 

Bate  p.  Bate  241 

Bateman  p.  Margerison  641,  884 

p.  Willoe  84,  782 

Bates  p.  Plonsky  271 

Bathyny  p.  Walford  455 

Battell  p.  Matot  735 

Batten  p.  Parfitt  150, 207  h 

Battle  p.  Mutual  Ins.  Co.  898 

Bauers's  Appeal  884 
Bayley  p.  Adams     651,  671,  678,  680,  754 

P.  De  Walkiers  875 

Bayly  p.  Muehe  96 

Beach  p.  Mosgrore  419 

Beaird  p.  Foreman  231 

Beall  p.  Blake  600,  856 

p.  Taylor                          »  172 

Beals  p.  Illinois  ftc.  R.  Co.  607,  849  a 

Bean  p.  Clark  697,  878 

Beardmore  p.  Gregory  840  a 


XVI 


TABLE  OF  CASES  CITED. 


Beaslej  v,  Kenyon 

Beatrice,  The 

Beaumont  v,  Boultbee 
V.  Meredith 

Bechtel  v.  Sheafer 

Beck  V.  Beck 

Beckford  i;.  Wade 
V.  Wildman 

Beddall  v.  Maitland 

Beddinger  v.  Smith 

Bedell  v.  Hoffman 

Bedford  v.  Leigh 

Bedford  Charity,  in  re 

Bedsole  v,  Monroe 

Beebe  tr.  Morrifl 

Beech  v.  CruU 

Beeching  v,  Morphew 

Beecrof t  r.  Beecroft 

Behr  ».  Willard 

Behrens  v.  Pauli 
17.  Sieveking 

Bein  v.  Heath 

Bell  V,  Donohae 

o.  Farmers'  Deposit  Nat.  Bank  849  a 
V.  Hunt  291 

V.  Hyde  68,  71 

17.  Johnson  410,  503 

r.  Moon  849  a 

Bellerophon,  The  602  a 

Bellows  V.  Bellows  28 

tr.  Stone  849  a 

Bellwood  V.  Wetherell    674, 602,  824,  882 

Belmont  Nail  Co.  v.  Columbia  Iron  & 


214 

66 

40,801 

8*2,  94 

293 

899 

813 

859 

218 

60 

290,297  6 

100 

8 

271 

201 

608 

71 

663 

2266 

780  a 

737,780  a 

61 

218 


Steel  Co. 
Belt  17.  Bowie 
Bemis  o,  Upham 
Benbow  t7.  Low 
Benfield  v.  Solomons 
Bennet  r.  Lee 

V.  Vade 
Bennett  v.  Bury 

17.  Butterworth 

17.  Hamill 

17.  Honeywood 

17.  Walker 
Benson  v.  Baldwyn 

17.  Hadfield 

17.  Heathom 
Bent  17.  Young 
Berke  v.  Harris 

Berkeley  i7.  Standard  Discoont  Co. 
Berkley  v.  Ryder 
Bermes  t;.  Fnck 
Bermingham  v,  Tuite 
Berne  v.  Bank  of  England 
Berry  v,  Askham 
Besant  t7.  Richards 
Bethea  t7.  Call 
Bettes  17.  Dana 
Betton  17.  Williams 
Betts  17.  Thompson 
Beverly's  case 
Bewicke  t7.  Graham 
Bibb  17.  Hawley 
Bickley  t7.  Dorrington 


101 

271 

286 

572,856 

496,  680 

417 

42,254 

287 

26 

426 

90, 104, 105 

808 

93,162 

271,  272,  747 

111,  116,  126, 184 

68,  811,  552 

271 


236 

632 

684 

294 

56 

163, 165. 172 

265  a 

60 

874,830 

72, 168 

121 

64 

673 

201 

178,  514 


Bidder  v.  Bridges 

17.  McLean 
Bignall  v.  Atkins 
Bignold  17.  Audland 
Bill  17.  Cureton 
Billing  u.  Flight 
Billingslea  t7.  Ward 
Bilmyer  17.  Sherman 
Bingham  i7.  Cabot 

(7.  Dawson 
Binks  17.  Binks 
Bird  17.  Bird 


672 

465 

884,843 

271,  291,  297 

644 

463,  626,  647,  660 

763 

101 

26,721 

414,  416,  423 

849 

64 


17.  Hardwicke  676,670,681,683,686, 

593 
Birdseye  i7.  Heilner 
Birdsong  t7.  Birdsong 
Birkley  v,  Presgrave 
Birmingham  v.  Gallagher 
Biron  17.  Edwards 
Bischoffscheim  t7.  Baltzer 

17.  Brown 
Bishop  V,  Jones 
Bissell  17.  Beckwith 
Black  V.  Bordelon 
Blackett  v.  Laimbeer 
Blagden  i7.  Bradbear 
Blain  v.  Agar 
Blaisdell  i7.  Stephens 
Blake  v.  Albion  Life  As.  Society 

17.  AUman 


697 
827 
161 
109 
287 
800 
859 
64 
282 
233 
286 
763 
97, 182, 184, 163 
271 
266 
219 
418,  414,  416 
291 


17.  Foster 

17.  Garwood 

17.  Jones  153 

Blanchard  v.  Cooke  28,  846 

Bland  v.  Davison  856 

17.  Fleeman  72 

V.  Winter  169 

Blease  i7.  Burgh  279  b 

Blewitt  V.  Thomas  814 

Blight  17.  Rochester  469 

Blount  17.  Winterton  198,  202 

Blower  v.  Morrets  371 

Blue  17.  Watson  291 

Blyth  17.  Fladgate  167 

Boardman  v.  Davidson  394 

Bobb  17.  Bobb  271,  272 

Bock  17.  Bock  856 

Boddy  V.  Kent  102,  868 

Boeve  t7.  Skipwith  386 
Bogardus  t7.  Rosendale  Mannf .  Co.      142 

17.  Trinity  Church    683,684,690,697 


Boggett  17.  Frier 
BoUes  17.  BoUes 
Bolton  17.  Gardner 

17.  Liverpool 
17.  Williams 
Bolware  v.  Craig 
Bond  17.  Connelly 
17.  Hopkins 


61 

271 

662,  664,  686,  688, 

764,  797 

600,602 

297  a 

42 

230 

766,  767 


Bonner  i7.  Illinois  Land  Co.  356 

Boone  v.  Chiles     287,  604  a,  662,  806,  847 
Booth  17.  Albertson  61 

V,  Stamper  460 

Borer  t7.  Chapman  473 


TABLE  OF  CASES  CITED. 


XVU 


Borrowscale  v.  Tattle  798 

Boteler  o.  AUing^n        679,  680,  688,  684 
Bottle  Seal  Co.  r.  De  La  Vergne  B. 

&  S.  Co.  241,  462 

Botts  V.  Verebt  308 

Bonck  V.  Bonok  274  a 

Boughton  r.  Allen  169 

Boussmaker,  ex  parte  64 

Bouton  V.  Dement  101 

BouTerie  v.  Prentice  271 

BoTill  i;.  Cowan  869 

Bower  v,  Soci^t^  167 

Bower  Barff  R.  L  Co.  v.  Wells  B.  I. 

Co.  864 

Bowles  p.  Orr  783.  784 

V.  Stewart  282,  776 

Bowman  v.  BeU  43 

V.  Lygon  674 

Bowser  v.  Hughes  726 

Bowsher  v.  Atkins  l67, 178 

Bowyer  v.  Covert  92 

Boyoe  v.  Lomax  481 

Boyd,  ex  parte  311 

r.  GUI  214 

V.  UigginBoa  46 

V,  Hoy  t         271, 276,  279,  284  a,  286. 

634 

V,  Jones  201 

r.  Moyle  284 

V,  Vanderkemp  410 

Boyden  v.  Partridge  207 

Braband  p»  Hoskins  461 

Brace  v.  Harrington  168 

•  V.  Taylor  500 

Brackenbury  v.  Brackenbory  421 

Bradlangh  9.  Newdegate  667 

Bradshaw  v.  Oatram     174, 182, 196, 196, 

200 
Bradt  v.  Kirkpatrick  813 

Bradwin  r.  Harpur  89,  90 

Brady  v.  Weeks  286  6 

Brainerd  v.  Arnold  267 

Braithwaite  v.  Britain  178 

Brandlyn  v,  Ord  803,  806 

Brandon  v.  Sands  312,  816,  666 

Brandon  Manuf.  Co.  v.  Prime       399,  467 
Brantly  v.  Kee  219 

Brasher  v.  Van  Cortlandt  44,  64,  66, 

70,77 
Brassington  o.  Brassington  70 

Bray  v.  Akers  71 

Brereton  v.  Gamnl  819,  661,  846 

Brewer  v.  Boston  Theatre  271  a 

V.  Bowman  422 

Brian  v.  Thomas  271 

Bridesbnrg  Manuf.  Co.'s  Appeal  291 

Bridger  v.  Thrasher  279 

Bridges  p.  Hinxman  168, 176 

Bridget  V,  Hames  213 

BrinkerfaofiE  v.  Brown      99, 161,  271,  276, 
277,  286,  286,  464,  687,  637  a 
V.  Thalhimer  193 

Brlttin  r.  Crabtree  849  a 

Brock  p.  Korth  Western  Fuel  Co.  26 

Brodie  v.  St.  Paal  761 


Brokaw  v.  Brokaw  207,  241 

Bromberg  v.  Heyer  840 

Bromley  v.  Holland  164, 211 

V.  Smith  114 

Bronson  v.  La  Crosse  &  C.  R  Co.        399 

Brooke  i;.  Hewitt  466,  628 

Brookes  v.  Burt  44,  80,  169 

V,  Whitworth  272,  282 

Brookfield  v.  Bradley  421 

Brooking  v.  Maudslay  266,  308 

Brooks  V.  Bradley  666 

V,  Brooks  61,  62,  71 

V,  By  am  864,  866  a,  868  6 

v.  Gibbons  448 

V.  Jones  364 

17.  Lewis  231 

V.  Martin  391  a 

V.  Mills  County  741 

V.  Railroad  Co.  421 

V.  Spann  884 

V.  Stuart  169 

V,  Sutton  797 

Brooksbank  v.  Smith  764,  818,  S16a 

Broom  v.  Horsley  693 

Broughton  v.  Allen  169 

Broward  v.  Hoeg  193 

Brown  v.  Brown  849  a 

V.  Bulkley  849  a,  874 

17.  Desmond  489 

V.  Douglas  167  a 

17.  Dowthwaite  140, 148 

V.  Dudbridge  604 

V.  Guarantee  Tmst  Co.  271 

V.  Hamond  770 

p.  Higden  382 

17.  Hull  69 

17.  Kalamazoo  Circuit  Judge  28 

17.  Lake  Superior  Iron  Co.  686 

17.  Martin  340,  343 

17.  Miner  42 

V.  Newall  390 

17.  Perkins  796 

17.  Pickard  264 

17.  Pierce  849  a 

17.  Piper  462 

17.  Ricketts  89,  09,  104, 161,  208 

17.  Stead  197 

17.  Swann  311 

v.  Vermuden  121,  424 

17.  Wales  610 

V.  Watkins  869 

17.  Weatherby       163  167,  167  a,  172, 

176, 178,  180 

17.  Wliite  407 

Browne  v.  Blount  81,  83 

17.  Warner  628 

Brownell  v,  Curtis         276,  812,  646,  676, 

688 

Browns  word  v,  Edwards  448,  606.  626, 

686,  693,  666 
Bruen  v.  Bruen  688 
Brumley  t7.  Westchester  County  So- 
ciety 285 
Brunswick  t7.  Cambridge  863 
17.  King  of  Hanover  56,  69  a,  249 


XVlll 


TABLE  OF  CASES  CITED. 


Brush  EL  Co.  v.  BruBh-Swu  E.  L.  Co.  390 

Bryan  v.  Kales  636 

V.  Spruill  251 

Biydges  t;.  Brydges  779 

Brymer  v.  Bachanan  297  a 

Buccleugh  V.  Cowan  271 

Buchanan  u,  Buchanan  849  a 

V.  Greenway  843 

V.  Malins  367 

Buck  V.  Buck  886 

V.  Dowley  394 

Buckeridge  v.  Glasse  279  a 

Buckingham  p.  Coming  383,417 

V.  Wesson  899 

Buckley  v.  Carter  110 

jBuckner  v.  Abrahams  236 

Budding  v,  Murdoch  884,  898 

Buerk  v.  Inhaeuser  863  e 

Buffington  t;.  Harvey  283,  407 

Bugbee  v.  Sargent  284 

Bulkeley  r.  Dunbar  838 

Bullinger  v.  Mackey  881 

Bullock  V.  Adams  42 

V.  Richardson  86,  37 

Bulow  V.  Witte  70 

Bunyan  v,  Mortimer  63, 71 

Burbank  v.  Burbank  49 

Burditt  V.  Grew  768,  766 

Burford  v.  Steele  271, 272 

Burge,  re  818 

Burgess  v.  Smith  311 

V.  Wheate  899,  628 

Burgin  v.  Giberson  901 

Burk  V.  Brown  728,  798 

Burlew  v.  Quarrier  849  a 

Burnet  v.  Boyd  42 

Burnett  v.  Anderson  297 
Burney  v.  Morgan            99, 101, 168,  866 

Burnham  v.  Kempton  285 

Burns  v.  Beck  Co.  271  a 

V.  Lynde  47,  61 

Burpee  t;.  Smith  231 

Burrell  v.  Smith  888 

Burrett  v.  Hamill  426 

Burroughs  v.  Elton  178,  514 

Bursill  V.  Tanner  600 
Burstall  v.  Beyfus                 232,  271,  455 

V.  Fearon  856 
Burt  17.  British  Assurance  Association  126 

V.  Dennet  164, 166,  207,  209,  211 

Burton  v.  Robertson  646 

Busby  v.  Littlefleld  42 

Buscher  v.  Knapp  408  a 

Bush  V.  Adams  863 

V.  Linthicum  725 

Bushel!  t;.  Bushell  71 
Butchers'  Slaughtering  Ass.  v.  Boston  798 

Butler  V.  Butler  506 

v.  Catling  849  a 

V.  Prendergast  221,  229 

Butterworth  v.  Bailey  312 

Butts  V.  Genung  167,  178 

Buzard  u.  Houston  28 

c.  McAiiuity  264 

Byers  v.  Franklin  Coal  Co.  403 


7696 

286  6 

791 

484,608 

72 

190 

61 

188, 193. 209 

398,  629 


C. 

Cadbury  o.  Smith 
Cadiffan  v.  Brown 
Cairo  r.  Moss 
Caldwell  v.  Montgomery 

V,  Taggart 
Call  V.  Mortimer 
Callow  V.  Howie 
Calverley  v.  Phelp 

p.  Williams 
Cambridge  Water  Works  v.  Somer- 

yille  Dyeing  Co.  271  a 

Cameron  p.  Abbott  241 

V.  San  Francisco  603 

Camp  t;.  Taylor  142 

Campbell  o.  Beaufoy  179 

17.  Brown  762 

V.  French  860 

r.  Graham  818 

17.  Mackay  271, 274, 278  a,  286  a,  630, 

631, 682,  584,  636, 637,  639 

p.  New  York  342 

V.  Paris  Railroad  Co.  241 

Canal  Co.  v.  Gordon  201 

Candler  v,  Pettit  336 

Cannel  v.  Buckle  61, 62 

Cannon  t*.  McNab  31 1 

Canton  v.  McGraw  271 

Canton  Warehouse  Co.  v.  Potts    457, 692 

Capon  V.  Miles  797,  798,  846 

Capron  v.  Van  Noorden  721 

Cardale  c;.  Watkins  811,  321,  5ft0 

Cardell  r.  Hawke  101 

Carew  v.  Johnston  240,  658,  662 

Carey  v.  Brown  207 

t7.  Hatch  47 

17.  Hozie  72,  91.  94 

17.  Jones  854 

Carleton  u.  Leighton  240,  668,  726 

Camatic,  Nabob  of,  the  v.  East  India 

Co.  468 

Cameal  v.  Banks  287,  469 

Caniochan  v.  Christie  400 

Carpenter  v.  Cincinnati,  &c.  R.  Co.      201 

V,  Edwards  849  a 

V.  Gray  628 

V.  Robinson  221 

Can*  17.  Iglehart  502 

17.  United  States  69  a 

Carrick  t7.  Prater  849  a 

Carroll  v.  Richardson  628 

Carskadon  t7.  Minke  271 

Carskaddon  v.  Kennedy  177 

Carter,  ex  parte  287 

Carter  v.  Carter  608 

o.  Ingraham  42 

17.  Mills  237 

17.  New  Orleans  220 

V.  Treadweli  631 

Cartwright  v.  Green  591 

V.  Hateley  847 

Carver  v.  Peck  100 

17.  Pinto  Leite  856 

Cassidy  v,  Shimmin  81 


TABLE  OF  CASES  CITED. 


XIX 


C&thcftrt  9.  Lewis 

153 

Catling  V.  King 

762 

Cator  0.  Butler 

181 

Cttton  V.  Cftrlisle 

882 

V.  Wyld 

41 

Ctolej  V.  Lawson 

282 

Care  r.  Cork 

866 

Carender  v.  Cayender 

868  c,  877,  878 

Cawthorn  v.  Chalie 

.   448 

Cedl  V.  Cecil 

849  a 

Central  Georgia  Bank  v.  Jyerson         423 
Central  Nat.  Bank  r.  Connecticut  M. 

L.  Ins.  Ca  662,  877 

Central  Pacific  R.  Co.  u.  Dver  271 

Central  R.  Co.  o.  Central  Trust  Co.  408  a 
Central  Trust  Co.  r.  Grant  Locomo- 

tiTe  Works  419 

V.  Texas  &c.  R.  Co.  28 

V.  Wabash  &c.  Ry.  Co.  790 

Chadwick  v.  Broadwood  688 

Chaffin  V.  Hull  271 

Chalmers  u.  Chambers  42 

r.  Hack  473 

Chamberlain  v.  Agar  684, 767, 768 

Chambers  v.  Bull  71 

p.  Goldwin  189 

p.  Robbins  236 

o.  Thompson     622,  684,  687,  688,  697 

V.  Warren  319 

Chamley  p.  Dunsany  892 

Champemoon  v.  Totness  868 

Champion  r.  Brown  177 

Cliamplin  v.  Parish  768 

Chancellor  r.  Morecraf  t  213 

Chancey  p.  Fenhoulet  679 

p.  Maj  96, 100, 103, 107, 108 

Chandler  v.  Vllett  68 

Chandos  v.  Talbot  71 

Channon  v.  Stewart  218 

Chapin  p.  Coleman  764 

p.  Sears  271 

Chaplin  p.  Chaplin  180 

p.  Cooper  169 

Chapman  p.  Banker  ft  Tradesman 

Pub.  Co.  47,  99,  602 

V.  Forbes  237 

p.  Lipscomb  26 

p.  Pitubnrg  &c.  R.  Co.  161 

V.  Turner  662 

Charkieh,  The  69  a 

Charleston  Ins.  Ca  o.  Potter  478 

Charlotte,  The  468 

Charlton  p.  Combes  238 

p.  Wright  168 

Chase  p.  Palmer  84 

p.  Searles  387 

Channcej  p.  Tahonrden        622,  676,  677, 

679, 680,  682 
Chajtor  u.  Trinity  College  121 

Cheatham  p.  Pearce  698, 878 

Cheetham  v.  Crook  26 

Cheney  p.  Patton  791 

Cherokee  Nation  p.  Georgia  469 

Cherry  p.  Legh  832 

V.  Monro  167 


Chertsey  Market,  in  re  210 

Chester  v.  Halliard  134 

Chester  Iron  Co.  p.  Beach  390 

Chetwynd  r.  Linden       467,  468,  678,  696 
Chew  p.  Bank  of  Baltimore  639 

p.  Hyman  163 

Chicago  V.  Cameron  493,  791 

Chicago  Building  Society  p.  Haas        410 
Chicago  &c.  Land  Co.  p.  Peck  201 

Chicago  &c.  Ry.  p.  Third  Nat.  Bank  401, 

884 
Chicago  &c.  R.  Co.  p.  Macomb  42 

Chicago  R.  Co.  p.  Union  R.  M.  Co.        399 
Chickering,  re  99, 201 

Chickering  p.  Fullerton  194 

Chicot  p.  Lequesne  28,  232,  252 

Child  p.  Steuning  271 

China  Steamship  Co.  p.  Commercial 

Ass.  Co.  670 

Chipraan  p.  Palmer  271 

Chirac  p.  Chirac  469 

Cholmondeley  v.  Clinton  182, 191, 196. 198, 

208, 819, 486, 609, 610, 610, 767, 813, 

847 

Chouteau  v.  Rice  332,  308 

Christie  v,  Christie  266 

Christophers  p.  Sparke  196 

Church  p.  Ide  602 

Churchill  v.  Lauer  286 

Citizens'  Nat  Bank  p.  Dayton  200 

City  Bank  p.  Bangs  297  a 

V.  Bartlett  271 

Claflin  p.  Gordon  100 

Claggett  p.  Phillips  600 

Clapp  p.  Thaxter  403 

Clare  p.  WordeU  878 

Claridge  p.  Hoare    663,  691,  692,  603, 663 

Clark  p.  First  Cong.  Society  886 

p.  Flmt  473 

p.  Garrett  414 

p.  Girdwood  232 

p.  Phelps  442 

9.  Rivers  271 

p.  Slayton  7 

p.  Van  Riemsdyk  849  a 

p.  Webb  171 

Clarke  p.  Periam  28,  262 

p.  Pierce  218 

p.  Turton  28 

p.  Yorke  884 

Clarkson  p.  De  Peyster  609 

p.  Dunning  168  a 

Clary  p.  Haines  271 

Clay  p.  Gurley  271 

p.  Smith  818 

Clayton  p.  Winchelsea  27,  86,  678,  681  a, 

682,  693,  764 

Clegg  p.  Edmonson  607 

p.  Vamell  639 

Cleland  p.  Cleland  91 

Clements  p.  Bowes  186  6 

p.  Moore  849  a,  874,  878 

p.  Welles  164 

Clenny  v.  Ward  886 

Clerkson  p.  Bowyer  188,  200 


XX 


TABLE  OF  CASES  CITED. 


CleTeland  v.  Chambliss  302 

Clifford  V.  Coleman  881 

Clinch  V.  Financial  Corporation  125 

Cloud  t;.Wbiteroan  42 

Clough  V,  Adams  884 

Clowes  r.  Higginson  394 

Clybum  v.  Reynolds  43 

Coates  i*.  Legard  271, 271  a 

Cobb  V.  Rice  201, 297  a 

Coburn  t\  Cedar  Valley  Land  Co.        839 
Cochran  r.  Goodell  201 

Cochrane  r.  Adams  218 

V,  O'Brien  202, 293 

Cockbum  v.  Thompson  76, 76  a,  77, 78, 87. 
89, 94, 96,  99, 103, 104, 105,  111,  120, 
121, 134, 144, 169,  541,  745 


Cockbume  v.  Hussey 

333 

Cocker  v.  Bevis 

427,  640 

Cockerell  r.  Dickens 

40 

Cockes  V.  Sherman 

193 

Cocks  r.  Foley 

500,501 

V.  Varney 

271 

Codner  v.  Hersey 

874 

Codrinffton  v.  Codringtoo 
Coe  V.  Whitbeck 

853a 

158  a 

Coffey  V,  Norwood 

177,233 

Coffin  17.  Cooper 

269, 270 

V.  Heath 

70 

Colchester,  Mayor  of,  v.  - 

300 

Colclough  V.  Bolger 

838 

r.  Evans                   382,  833,  614,  616 

Cole  V.  Bean 

28 

u.  Cunningham 

489 

V.  Flitcraft 

737,  741 

V.  Lake  Co. 

158 

Coleman  r.  Barnes 

541 

V.  Martin 

228 

V.  Winch 

287 

Coles  V.  Forrest 

193 

Colgate  r.  Compagnie  Fnui9ai8e  285, 811, 

r.  Western  U.  T.  Co. 

423 

Collins  V.  Arch^ 

j904a 

v.  Goodall 

759 

V.  Griffith 

169 

r.  Knight 

271 

V.  Leach 

805 

V.  Lof  tus 

150 

V.  Ripley 

235 

ColUnson  v. 

44 

Collis  V.  Swayne 

312 

Colombian  Government  r. 

Rothschild    55 

Colonial  Mortgage  Co.  v.  i 

Elutchinson 

Mortgage  Co. 

236 

Colorado  Manuf .  Co.  v.  McDonald       231 

Coistrum  v.  Minneapolis  &c.  Ry.  Co.    584 

Colt  V.  Lasnier 

76  c 

V.  WooHaston 

97 

Colton  V.  Ross 

40,  42,  254 

V.  Wilson 

181 

Columbine  v.  Chichester 

242 

Columbus  Ins.  Co.  v.  Humphries         271 1 

Colyer  v.  Colyer 

362 

Combe  v.  London 

858 

Combs  V.  Proud 

407 

Comfort,  The  421 

Commercial  Bank  u.  Corbett  43 

V.  New  York  State  Bank  390 

Commercial  Ins.  Co.  v.  McLoon  806 

Commercial  Wharf  Co.  v.  Winsor       154 
Commissioners  of  Sewers  v,  Gellatly   120 

V,  Glasse  572 

Commonwealth  v.  Drake  271 

Compton  V.  Grey  572 

Comstock  V.  Herron  26,  849  a 

V.  Ray  ford  271 

Congdon  v.  Ay  Is  worth  874 

Coningsby  's  case  26, 487,  492 

Conley  v.  Alabama  G.  L.  Ins.  Co.       297  6 

V.  Nailor  874 

Conner  v.  Smith  271,  884 

Connolly  v.  Connolly  419 

V.  Wells  186  b,  169,  214, 218 

Conover  v.  Sealy  271 

Conry  r.  Caulfield  892 

Constitution.  The  69  a 

ContinenUl  Ins.  Co.  r.  Webb  399 

Converse  v.  Hartley  508 

r.  Michigan  Diary  Co.  284  a 

Conyers  v.  Abergavenny  121 

Cook  V.  Amham  685 

r.  Bath  813 

V,  Hathawaj  842,  621 

V.  Mancius  156,745 

V.  Martyn  40, 41 

Cooke  r.  Cooke  209 

Cookson  V.  Ellison  734,  857 

Cooper  r.  De  Tastet  297 

V,  Webb  135  6 

Coote  V,  Whittington  171 

Cooth  V.  Jackson  658,  768,  868  b 

Cope  V.  Parry  209 

Copland  v.  Toulmin  268,  265  a 

Coppard  v.  Paige  168 

Coppin  V.  Gray  45 

Corbett  v.  Barker  757 

Corbusv.  Teed  849  a 

Core  V.  Strickler  408  a 

Cork  V.  Wilcock      680,  761,  764,  806,  821 
Cornell  v.  Green  452 

Corsellis,  re  60 

Cossey  v,  London  &  Brighton  Rail- 
way Co.  600 
Coster  V.  Murray  503 
Cottington  v.  Fletcher  688,  761,  765 
Cottle  p.  Krementz  697,  878 
Cottrell  V.  Mtna,  Life  Ins.  Co.  443 
Cottkhurst  V.  Coulthurst  401 
Court  V.  Jeffrey  208,  204,  207,  217,  541 
Cousens  v.  Rose  271,  276 
Cousins  V.  Smith  116 
Cowan  V.  Phillips  621,  559 
Cowne  V.  Douglas  658,  818 
Cowslad  f.  Cely  78,  82,  166,  218 
Cox  V.  Colley  308 
Cozine  v.  Graham  258,  508, 647,  660,  702, 

762,  763 
Craft  V.  Jackson  Co.  2^ 

Craig  V.  Smith  140,  417 

CraUau  r.  Oulton  759  b 


TABLE  OF  CASES  CITED. 


ZXl 


Cramer  v.  Watson  271 
Crammer  v.  Atlantic  City  6.  &  W. 

Co.  862 

Cranborne  v.  Crispe  105,  169 

Crandall  r.  Slaid  50 

Crane  r.  Fairciiild  541 

r.  McDonald  201 

Cranston  v.  Smith  762 
Crawshay  o.  Thornton           291,  203,  294 

Creagh  v.  Nugent  20U,  500 

Crease  v.  Babcock  109,  701 

Cretgh  r.  Boggs  894 

Crenver  Mining  Co.  v.  Willjams  185 

Cresap  v.  Kemble  242 
Cresset  v.  Mitton                    244,  258,  805 

Cresy  v.  Bevan  465 

Crews  p.  Burcham  284 

Crisman  r.  Heiderer  628 

Crocker  r.  Bevis  688 

o.  Dillon  478 

V.  Rogers  508 

Crockett  r.  Lee  257 

Croghan  v.  Minor  198 
Crompton  v.  Wombwell  382  883,886,  616 

Cropper  v.  Smith  888 

Crosby  v.  Berger  602 

Cross,  re  818 

Cross  r.  Bean  76  c,  8S4 

V.  De  Valle  800 

Crosseing  v.  Honor  257 

Crossley  v.  Lightowler  271 

Croach  v.  Hickin  465, 817 

V.  Kerr  456 

Crow  9.  Cross  580 

r.  Owensboro  &  N.  R.  Co.  42 

V,  Tyrell  816,  674 

Crowder  r.  Searcy  856 

Crowe  r.  Del  Kis  311 

Cruger  r.  Halliday  257 

Cruikshank  p.  M' Vicar  245  a 
Crnmlish  v,  Shenandoah  Valley  R. 

Co.  271, 884 

Cmmp  V.  Perkins  338  a 

Cuddon  V.  Tite  452 

Cuff  r.  Platell  500,  544 

CuUen  V,  Dawson  291 

V.  Qaeensberry  98, 116,  497 

Cumberland  v.  Codrington  182,  506 

Cummings  v.  Barrett  502 

V.  Coleman  806 

Cummins  o.  White  473 

Cunningham  v.  Butler  489 

9.  Campbell  744 

v.  Freeborn  849  a 

r.  PeU  213 

p.  Wegg  717 

Curling  v.  Townshend  875  a 

Curran  r.  Arkansas  60  a 

V.  St.  Cliarles  Car  Co.  302 

Curry  p.  Lloyd  42 

V.  Peebles  400 

Cartels  p.  Candler  140 

Curtis  p.  Gooding  193 

p.  Sheffield  356 

Cutting  p.  Gilbert  285 


D. 


Da  Costa  v.  Da  Costa 

60 

Dagly  V.  Crump 

800 

Dalton  r.  Midland  Railway 

158 

p.  Thomson 

306 

Dancer  p.  Evett 

634 

Dandridge  p.  Custis 

140,  141, 148 

Dane  p.  Walker 

203 

Danforth  p.  Smith 

40 

Daniel  v.  Bishop 

852 

p.  Mitchell 

840  a 

p.  Skip  with 

174,  182,  106 

D'Aranda  p.  Whittingham 

91 

Darlington  p.  Pulteney 

644 

Damley  p.  London,  Chatham  &  Dover 

Railway  Co.  884,  898 

Darrah  p.  Boyce  218,  455 

Darthez  p.  Clemens  218,  251, 482 

p.  Lee  798 

Darwent  p.  Walton  75,  78, 82 

Dascomb  p.  Marston  878 

Daubigny  p.  Davallon  51,  52,  53 

Daugherty  p.  Deardorf  197 

Davenport  v.  Auditor  General  849  a 

p.  Davenport  50 

p.  Dows  142 

Davidson  p.  Bowden  70 

p.  Butler  883 

Davies  r.  Davies  167, 178, 442,  686 

p.  Otty  42,  765 

p.  Quarterman  288 

p.  Williams  888,  365,  448,  852  6 

Davis,  The  60  a 

Davis  p.  Bluck  404 

p.  Collier  846 

p.  Cook  628 

p.  Cripps           •  267 

p.  Davidson  848,  876 

p.  Davis  47,  287 

V,  Dyer  28 

p.  Parker  48t) 

p.  Speiden  406 

Davis  S.  M.  Co.  p.  Dunbar  417,  423 

Davison  p.  Rake  171 

Davoue  p.  Fanning  89 

Dawkins  p.  Penrhyn  503 

Dawson  p.  Amey  899 

p.  Clarke  860 

p.  Pilling  652, 662 

p.  Sadler  443,  465 

Day  P.  Cummings  153 

P.Drake  519 

p.  Lyon  400 

p.  Postal  Telegraph  Co.  287 

Dayrell  p.  Champness  145,  150 

Dayton  p.  Dayton  42 

p.  Wilkes  154 

Deaderick  p.  Wilson  271a 

Deans  p.  Wilcoxon  534 

Deare  p.  Attorney  General  812,  683 

Dearfleld  p.  Nims  142 

Dearth  p.  Hide  ft  Leather  National 

Bank  478 
Debigge  p.  Howe            810,  481,  558,  821 


XXll 


TABLE  OF  CASES  CITED. 


Deegan  v.  Capner 
Deeks  v.  Stanhope 
Deerly  v.  Mazarine 
De  Gaillon  i;.  L'Aigle 
Debart  v.  Dehart 
Dehon  v.  Foster 
Deiroel  v.  Brown 
Delabere  v.  Norwood 
l)e  Lacy  v.  Hurst 
De  Lashmutt  v.  Sellwood 
Dell  V.  Hale 
Delondre  v,  Shaw 
Deloraine  v.  Browne 
Delome  u.  HoUingsworth 
Del  Pont  c.  De  Tastet 
Demarest  v.  Hardham 
Denby  v.  Mellgrew 
Dendel  t;.  Sutton 
Deniston  v.  Little 
Dennis  u.  Perry 
Dennison  v.  Yost 
Denny  v.  Denny 

V.  Filmer 

v.  Gilman 
Dent  V.  Turpin 
Denton  v.  Davj 
Denys  v.  Locock 
Depue  V,  Sergent 
De  Puy  V.  Strong 
Derby  v.  Athol 
Desborough  v.  Curlewis 

V.  Rawlins 
De  Tastet  v.  Tavemier 
Devaynes  v.  Morris 

V.  Noble 
Devie  v.  Brownlow 
Devinal  u.  Smith 
De  Vitre  v.  Betts 


147 

135  6,  167 

61 

61 

89 

478 

849  a 

186,  193 

884 

193 

448,646 

509 

448,  508,  760 

256 

267 

2866 

201 

197 

391 

280 

525 

66 

634 

503 

160,539 

509 

660,  688 

902 

159 

489 

312 

599,  600,  602 

263 

370  a,  372,  376 

167, 178 

737 

598 

42 


Deronsher  v.  Newenham  161,  230,  458 
Dew  i;.  Clarke  281,  283,  303,  806 

Dewberry  v.  Shannon  271 

Dewing  v.  Perdicaries  142 

De  Wolfe  v.  Johnson  519 

Dexter  v.  Arnold  182, 188,  403,  404, 407, 
412,  413,  414,  415,  417,  420,  751,  756  a 
De  Zouche  v.  Garrison  293 

DheRetoft  i\  London  Assurance  480 

Dial  0.  Reynolds  198 

Diana,  The  468 

Dias  V.  Merle  833,  338  a,  423, 616 

Dicher  v.  Power  308 

Dickson  v.  Harrison  231 

Didler  v.  Davison  653,  657,  754 

Dill  V.  Shahan  628 

Dillon  V.  Alvares  741 

V.  Barnard  452 

V.  Francis  269 

Dilly  r.  Doig  277,  478 

Dineley  v.  Dineley  823 

Dinsmore  v.  Central  R.  Co.  721 

Dinwiddie  v.  Bailey  482 

V.  Bell  42 

Dix  u.  Briggs  161,  286,  502,  587  a 

Dixon  I'.  Enoch  570 

V,  Wyatt  365 


Doble  V,  Potman 
Dobree  v.  Nicholson 
Dobson  V.  Leadbeater 
Dod  V.  Paul 
Dodd  V.  Benthal 

V.  Wilkinson 
Dodge  V.  Briggs 

t;.  Perkins 
Dodson  v.  Oliver 
Doe  i*.  Britain 

V.  Roe 


899,628 
840 
658 
271 

42 
266 
272 
721 
871 
807  a 

26 


Dolder  v.  Bank  of  England  55,  69,  470, 

901 

p.  Huntingfleld  55,  605,  606 

Dole  V.  Wooldredge  28 

Doody  V.  Pierce  881 

Doolittle  V.  Gookin  456 

Donnor  v.  Quartermaa  350 

Doran  v.  Simpson  178,  514 
Dormer  v.  Fortescue          41,  42,  442,  692 

Dorr  V.  Tremont  National  Bank  28 

Dorset  c.  Girdler  803 

Dorsey  r.  Kyle  59 

V.  Thompson  54 

Dorsheimer  r.  Rorback  160 

Doss  V.  Secretary  of  State  468,  489 

Dossee  v.  Mookerjee  503 

Dott  V.  Hoyes  606 

Dougherty  v.  Murphj  893 

Douglas  u.  Horsfall  209,  216 

Douglass  V,  Douglass  635 

V.  Sherman  364,  378,  379 

Douthit  V.  Hipp  193 

Dowdeswell  r.  Dowdeswell  171 

Dowell  V.  Mitchell  460 

Downer  v,  Wilson  905 

Doyle  V.  Muntz  232 

V,  San  Diego  Land  &  Power  Co.    285 

Drage  v.  Hartopp  78 

Drake  i;.  Goodridge  228 

V.  Symes  452 

Draper  ».  Clarendon  193 

Dravo  v.  Favell  874 

Dresser  v,  Norwood  808  a 
Drew  V.  Drew  661, 660, 664,  668,  675,  684, 

688,  726,  727,  732 

V.  Harman  192,  280 

Drexel  v.  Bemey  218 

Dreyfus  v.  Peruvian  Guano  Co.  311 

Dringer  v.  Jewett  639 

Drover  v,  Beyer  41 

Drury  r.  Conner  473,  849  a 

Dryden  v.  Robinson  803 

Dubois  17.  Hole  63,  71 

Duckworth  v.  Duckworth  241 

Dudgeon  v.  Watson  725 

Du  Hourmelin  v,  Sheldon  586 

Dumnier  v.  Chippenham  234,  236,  595 

Duncalf  v.  Blake  32  a,  581, 692 

Duncan  v.  Lion  663 

V.  Luntley  153 

Dunch  V.  Kent  96 

Duncombe  v.  Hansley  175,  196 

Dundas  v.  Dutcns  498 

Dungpy  r.  Angove  292, 293,  294 


*  TABLE  OF  CASES  CITED. 


XXlll 


Dimham  v.  Ramsey 

169 

Danlevy  v.  DunleTy 

419 

Dunn  V.  Calcraft 

253 

0.  Coatea 

&55 

V.  Cooper 

271 

r.  Dunn 

279, 685,  636 

Dannock  v.  Dimnock 

473 

Dunny  v.  Filmore 

418 

Dunphy  r.  Traveller  Newspaper  As- 
sociation 271 
Danstall  u.  Rabbett  89 
Dopoy  u.  WeUford  60 
Durant  v.  Essex  Co.  793 
Darburow  v.  Nieboff  107 
Durdant  v.  Redman  464 
Darham  v.  Jackson  41 
V.  Taylor  849  a 
Darsley  v,  Berkeley       145,  801,  802, 308, 

809 
Dwight  p.  Central  Vermont  R.  Co.    647, 

660,741 
V.  nnmphreys  47 

9.  Smith  242 

Dyer,  re  42 

Dyer  v.  Vinten  42 

I^ke  V,  Stephens  60 

lister,  ex  parte  521,  578 


£. 


Eade  v.  Jacobs 

572 

Eades  v.  Harris 

166 

Eagle  V.  Beard 

456 

Eagle  Ins.  Co.  v.  Lent 

230 

Earle  v.  Chase 

252 

p.  Holt 

158,  452 

V.  Pickin 

263,  265  a 

East  p.  East 

271 

East  and  West  India  Dock  Co.  v, 

Littledale  292 

Eastcoun  p.  Tanner  500,  501 

East  India  Co.  p.  Campbell  677 

p.  Campion  291 

p.  Donald  849  a 

p.  Henchman  241,  248.  258,  452 

p.  Neare  166,  590 

Eastman  p.  Savings  Bank  271 

p.  Simpson  394 

Eaton's  ApP^^l  849  a 

Baton  p.  Eaton  787 

Ecclesiastical  Commissioners  p.  North 

Eastern  Ry.  Co.  754 

Echliff  p.  Baldwin          ,  156 

Edmonds  v.  Robinson     '  838 

Edney  p.  King  231 

KdseU  r.  Buchanan  448 

Edwards  p.  Carroll  635 

p.  Drake  456 

p.  Edwards  246 

Egberts  p.  Wood  lOD,  104, 157, 203 

Egmont  p.  Smith  231 

Egremont  p.  Cowell  241 

p.  Hamilton  831 


Egremont  Burial  Board  p.  Egremont 

Iron  Ore  Co.  852  b 

Elder  v.  Harris  902 

Eldridge  p.  Knott  759 

Eleonora  Wilhelmina,  The  468 

Eigee  p.  Lovell  54 

Eiibank  v.  Montolieu  61,  341 

Elizabethtown  Gas  Light  Co.  p.  Green  473 

EUice  p.  Goodson  465 

p.  Roupeli  306 

Ellicott  p.  EUicott  544 

Elliott  p.  Balcom  421 

V.  Pell  392 

p.  Waring  153 

Ellis  p.  Colman  28 

V,  No.  Pacific  R.  Co.  271 

Ellison  p.  Mo£fat  813 

Ellsworth  p.  Curtis  838,  838  a,  840 

Ellwand  p.  McDonnell  859 

Elmendorf  p.  Taylor         76  c,  77,  79.  237, 

818,  847 
Elmer  p.  Creasy  856 

Elmslie  p.  M'Aulay  232,  517 

Ely  p.  New  Mexico  &  A.  R.  Co.  473 

Emans  p.  Emans  271,  541 

Emerson  p.  Dalllson  47,  266 

p.  Davies  421 

V.  Simm  42 

Emery  p.  BidweU  312 

p.  Erskine  286  b 

V.  Pickering  863 

Emigrant  Industrial  S.  Bank  p.  Gold- 
man 193 
Emmerson  p.  Ind                                   805 
Emmott  p.  Mitchell                656,  657,  661 
Emory  p.  Keighan                                  339 
Endo  p.  Caleham                                   798 
English  p.  Foxall  40 
p.  Tottie                                          600 
Enochs  p.  Harrelson                    427,  634  a 
Ensminger  o.  Powers                             419 
Ensworth  p.  Lambert              193,  834,  343 
Esdaile  p.  Molyneux                             851 
Essex  Paper  Co.  p.  Greacen                 455 
Esterbrook  Co.  p.  Ahem                       329 
Estes  p.  Worthington                            738 
Evan  p.  Avon                                         258 
Evans,  ex  parte                                  257  a 
Evans  p.  Bacon                                      426 
p.  Bagshaw                                      839 
p.  Bicknell                                    265  a 
p.  Clement                                       407 
p.  Evnns                                              44 
p.  Goodwin                                      473 
p.  Harris                  660,  678,  683,  803 
p.  Lewis                                          473 
p.  Schafer                                        42 
p.  Staples                                       300 
p.  Stokes          82,  94, 181, 181  a,  132, 

218 
Eveland  p.  Stephenson  47 

Everett  v.  Edwards  182 

p.  Prythergch  266 

Everhart  r.  Huntsville  College  26 

Everit  p.  Watts  683 


XXIV 


TABLE  OF  CASES  CITED. 


Ewing  V.  Duncan 

241 

V,  Orr  Ewing 

489 

V.  OsbaldJBton 

677 

Exeter  College  v.  Rowland 

279 

Eyre  v.  Potter 

252 

Ejster  V,  Gaff 

158  a 

F. 


Fahle  v.  Lindsay  291 

Fahs  V.  Roberts  890 

Fairbanks  v.  Belknap  291,  293 

Fairfax  u.  Hunter  469 

Faithful  V.  Hunt  164,  206 

Falcke  v.  Scottish  Imperial  Ins.  Co.    417 
Fall  i;.  Chambers  480 

Fallowes  v,  Williamson        159, 167,  357, 

622,830 
Falls  Village  Water  Power  Co.  i;. 

Tibbetts  508 

Fane  v.  Atlee  580 

Fant  o.  Miller  849  a 

Farley  i;.  Kittson         660, 662,  849  a,  878 
Farmer  v.  Curtis  186,  195,  196 

Farmers'    Loan  Co.    v.    San  Diego 

Street  Car  Co.  196 

Farnam  v.  Brooks  849  a 

Famham  i;.  Clements  762 

Farquharson  i;.  Balfour  852 

Farrar  v.  Crosby  394 

V.  Granard  61 

Farrell  v.  Smith  104 

Faulder  i;.  Stuart  87.  252,  606. 

651, 668,  856 
Faulkland  v.  Stanion  54 

Fawkes  t;.  Pratt  44,  745 

Fearey  v.  Hayes  888 

Felch  V.  Hooper  489 

Fell  V.  Brown         77,  81,  84, 186,  195, 196 
Fellows  V.  Fellows  271,  276,  285, 286 

Fenhoulet  v.  Passavant  269,  270 

Fenn  v,  Craig  90,  92,  94, 115  a,  182, 

134,  ICO 
t;.  Edmonds  291 

V.  Holme  26 

Fenner  v.  London  ft  South  Eastern 

Railway  Co.  600 

Fenton  v.  Hughes        226  a,  232,  284,  519, 

570,  734 

Fenwick  v.  Bulman  272 

V.  Reed  602 

Ferguson  v.  Fisk  236 

V.  O'Harra  688 

Ferrers  v.  Cherry  368 

Ferry  v.  Laible  271 

Field  V.  Ashley  590 

V.  Beaumont  568 

V.  Helms  271 

v.  Holzman  272 

V.  Maghee  158, 154 

V.  Schieffelin  395,  896,  400,  682 

V.  Wilbur  849  a 

Fiery  v.  Emmert  142,  271 

Fifei;  Clayton  394 


Financial  Corporation  v.  Bristol  & 

North  Somerset  Railway  Co.     847 
Finch  V.  Finch        144,  159,  319,  561,  585, 

586,  588,  608,  845 

V,  Winchelsea  869 

Findlay  i;.  Hinde  813 

Fmley  v.  Bank  of  United  States    186, 193 

0,  Taylor  417 

First  National  Bank  t;.  Salem  Capitol 

F.  M.  Co.  198,  391 

Fischer  t;.  Hayes  878 

i;.  Laack  898 

Fish  u.  Howland  104,  208,  205,  207 

V.  Miller  685,  797 

Fisher  v.  Holden  348 

p.  Moog  42,  254,  874 

r.  Owen  572 

V.  Price  678  a 

Fishwick  u.  Lowe  198 

Fisk,  ex  parte  300 

Fitch  r.  Brower  291 

V.  Creighton  153 

Fitzgerald  v.  OTlaherty  265  a 

Fitzgibbon  v.  Barry  140 

Fitzhugh  v.  Lee  308 

Fitzmaurice  r.  Sadlier  698 

Flagg  V.  Mann  528,  805,  849  a 

Flanders  v.  Chamberlain  42 

Flash  V.  Wilkerson  100 

Fleming  v.  Gilmer  219,  282 

Fletcher  v.  Ashbumer  221 

V,  N*?w  Orleans  B.  Co.  521 

V.  Toilet  450,  648 

Flewellen  v.  Crane  452 

Flint  V.  Field  27,  32,  82  a 

Flint  River  Steamboat  Co.  v.  Roberts    28 
Florence    Sewing    Machine    Co.    v. 
Grover  &  Baker  Sewing  Ma- 
chine Co.  80 
Flower  v.  Lloyd                                    426 
Flowers  r.  Barker                                  193 
Floyd  i;.  Ritter                                        356 
Floyer  v.  Sydenham                            574  c 
Foakes  v.  Webb                                     600 
Fogg  t;.  Blair                                          452 
V.  Merrill                                         886 
V.  Nevada  C.  0.  Ry.  Co.             286  b 
p.  Price                                            5a3 
Foley  V.  Carlon                             279,  286 
V,  Hill       218,  668,  671,  680, 683,  688. 

689 

Follett  V.  .Tefferyes  238,  600 

Foord  V.  Lear  154 

Foot  V.  Bessant  509 

Foote  V.  Gibbs  793 

Forbes  v.  Overby  818 

V.  Skelton  681,  754 

V.  Tuckerman  63 

Ford  u.  Peering  255, 452 

V.  Rosenthal  101 

Fordham  v,  Rolfe  170, 172, 180 

Forniquet  v.  Forstall  539 

Forster  p.  Thompson  45 

Forsyth  p.  Clark  849  n 

Foss  p.  Haynes  691,  596 


TABLE  OF  CASES  CITED. 


XXV 


fbtter  9.  Deacon  842.  348,  850 

V.  Foster  864, 473,  b97 

p.  Hall  000 
V.  Hodgson      448, 484,  603,  685,  761, 

7«0 

V.  Knowles  8b7 

p.  Neilson  468,  469 

V,  VassaU  786,  737,  741 

Fonlkes  v.  Davies  887 

Foiirdrin  r.  Gowdey  686 

Foutty  V.  Poar  886,  902 

Fowle  V.  Torrey  167 

Fowler  p.  James  207 

V.  Sanclerland  266 

Fox  V.  Abbott  868 

V.  Frost  600 

Fozwell  r.  Greatorez  621 

Foye  9.  Fatch  793 

Francis  v.  Harrison  193 

V.  Wigzell  853  b 

Francklyn  v.  Fern  *  616 

Fhmco  p.  Bolton  593,  596 

p.  Franco  149,  218 

Franks  p.  De  la  Pienne  61 

Fteake  v.  Cranefeldc  503,  769  6 

p.  Horseley  200 

FVench  p.  Baron  87,  88, 181 

p.  Dear  47,  269 

r.  Dickey  503 

V.  First  National  Bank  235 

r.  Griffin  394 

p.  Rainey  852  a,  856 

p.  Shotwell  692 

Frese  p.  Bachoff  888 

Fretz  p.  Stover  377 

Frey  p.  Lowden  286 

V.  Owens  884 

Fricker  p.  Peters  43 

Frietas  p.  Dos  Santos    250,  258, 312,  826, 

8536 

Fritz  p.  Hobson  41 

Frost  p.  Spitley  603 

Fryrear  p.  Lawrence  849  a 

Fuiham  p.  McCarthy  158 

Fuller  V.  Benjamin  82 

p.  Daniels  285 

p.  Knapp  460, 810 

p.  Lance  64 

Fnlton  p.  Gilmore  901 

p.  Greacen  348 

Fnlton  Bank  p.  New  York  Canal  Co. 

888a 

Fnrman  p.  Edwards  901 

Futcher  p.  Futcher  762 

Fyson  p.  Pole  503 


Gage  p.  Brown 
p.  Ewing 
p.  Kaufman 
p.  Majer 
p.  Parker 
p.  Stafford 


884 
793 
473 
899,628 
889 
60,789 


Gainer  p.  Russ  849  a 

Gaines  p.  Agnelly  847 

p.  Brockerhoff  28 

p.  Chew  271,  286  a,  474,  511,  786,  788 

p.  Hennen  163 

V.  Mausseaux  272 

p.  Miller  473 

Gait  p.  Osbaldeston        771,  818,  821,  822 

Galatian  p.  Erwin  401,  631 

Galbraith  p.  Neville  431 

Gale  V.  Nickerson  502 

Gallatian  p.  Cunningham  662 

Galloway  p.  Galloway  42 

p.  Jenkins  285 

Galton  p.  Hancock  173,  174,  176,  180 

Gambee  v.  Atlee  61 

Gamewell    Fire-Alarm    TeL   Co.   p. 

Mayor  864 

Gandy  p.  Gandy  207 

Gardiner  v.  Mason  800 

Gardner  p.  Irvin  869 

p.  Kelso  177 

p.  Newburgh  286 

p.  Ogden  282 

Garey  p.  Whittingham  68,  71 

Garner  p.  Lyles  505 

Garrett  p.  Moss  421 

p.  New  York  Transit  Co.  660 

Garrow  p.  Carpenter  849  a 

Garth  p.  Ward  195 

Gaskell  p.  Gaskell  145 

Gason  p.  Gamier  70 

Gathercole  p.  Smith  218 

Gaunt  p.  Froelich  443 

Gawler  p.  Wade  176, 180 

Gayle  p.  Johnston  147 

Gavlords  p.  Kelshaw  233 

Gedge  p.  Traill  178,  227 

Gee  p.  Bell  48 

Gell  V.  Hay  ward  247,  806 
Gelston  p.  Hoyt                       55,  819,  555 

George  p.  Reed  885 

Georgia  p.  Brailsford  469 

German  p.  Machin  391  a 

Gethin  p.  Gale  862  b 
Gething  p.  Vigurs  •  610, 548 
Giant    Powder    Co.    p.    California 

Powder  Works  457 

Gibbons  p.  Waterloo  Bridge  Co.  286 

Gibbs  p.  Guild  764 

Gibson  p.  Black  878 

p.  Goldthwaite  291 

p.  Ingo  541, 884 

p.  McCormick  42 

p.  Trowbridge  F.  Co.  100 

p.  Whitehead  667 

Giffard  p.  Hort  99, 144, 145, 169, 197,  428 

Gilbert  p.  Colt  41 

p.  James  281 

p.  Lewis  283, 251,  847 

Gilchrist  p.  Stevenson  214 

Gillespie  p.  Alexander  106 

Gillett  p.  Robbins  849  a 

Gillette  p.  Wiley  813 

Gilmore  p.  Sapp  271 


XXVI 


TABLE  OF  CASES  aTED. 


Gilpatrick  v.  Glidden  403,  884 

Gilpin  County  Mining  Co.  v.  Drake       2tt 

Gilson  c.  Burgess  489 

Gladstone  r.  Ottoman  Bank  69  a 

Glascott  t;.  Copper  Miners'  Co.  235 

V.  Lang  251 

Glass  V.  Hulbert  894 

Glassington  v.  Thwaites  888  a,  840 

Glegg  V.  Legh  400,  882 

Gleghorne  v.  Gleghome  849  a 

Glengall  v.  Edward  855 

V.  Frazer  319, 699,  846,  855  a 

Glenham  v.  Stutwell  871 

Glenn  v.  Clark  899 

V.  Cockey  42 

V,  Dimmock  421 

Glos  V.  Randolph  849  a 

Glover  ».  Young  71 

Glyn  V.  Caulfeild  852 

V.  Duesbury  291 

V.  Soares     226  a,  669, 610,  610  a,  820 

Glynn  v.  Houston  653,  597 

Goble  V.  Gale  167 

Goddard  t;.  May  298 

Godfrey  v.  Chadwell  186,  193 

Goldsby  t'.  Goldsbv  407 

Goldsmid  i;.  Stonehewer  193 

Goldsmith  v.  Gilliland  745 

Goldthwait  v.  Dav  218 

Gonza'es  v.  Hukil  42 

Gooch  V.  Green  443 

Good  V.  Blewitc      96, 98,  99, 104, 157, 166 

Goodchild  ».  Terrett  163, 172,  180 

Goodden  r.  Coles  72 

Goodess  V.  Williams  147 

Goodhue  r.  Churchman  405 

Goodier  v.  Ash  ton  193 

Goodman  v.  Niblack  185  6 

Goodrich  17.  Pendleton  653.  754 

Goodrick  r.  Brown  776,  779 

Goodson  V.  Kllisson  210 

Goodwin  v,  Goodwin  271, 332,  a35 

V.  Robarts  69  a 

Goodyear  Dental  V.  Co.  v.  White       356 

Gordon  v.  Gordon  28,  38,  890 

V.  Green  207 

V.  HorsfaU  185 

V.  Kerr  46y 

w.  Pym  95,  107 

V.  Ross  426 

v.  Shaw  606,  810,  847 

V.  Simpklnson  812 

Gore  V,  Hnnris  149 

r.  Stacpoole  198 

Gorham  u.  Gorham  65 

Gorrell  v.  Gates  100 

Goucher  r.  Clayton  887 

Gough  t'.  Crane  478 

Gould  V.  Barnes  623 

I'.  Tancred  887  a,  634 

V.  Williamson  849  a 

GouYcmeur  i;.  Elmendorf  896,  400 

Grabenheimer  v.  Blum  339 

Grace  v.  Neel  867 

V,  Terrington  147 


Graham  v,  Coape  839,  888  a,  840 

V.  Dahlonega  G.  M.  Co.  271 

V.  Graham  180 

r.  MinneapoUa  72 

V.  Oliver  263,  265  a 

V.  Stamper  481 

r  'J^ankersley  899 

Grant  v.  Phoenix  Life  Ins.  Co.       271, 688 

V.  Schmidt  286  6 

V.  Van  Schoonhoven  61,  361 

Granville  t;.  Rausden  644 

Graves  v,  Corbin  27 1 

i;.  Pinchback  160 

Gray  r.  Adamson  843 

V.  Bell  70 

i;.  Chaplin  113 

V.  Shenck  81,  8^j 

Great  Western  Colliery  Co.  r.  Tucker 

858  6,856 

Greaves  v.  Atkinson  603 

Greece,  King  of,  u.  Wright  55 

Green  v.  Creighton  473 

V.  Rutherforth  720 

V  Snead  847 

V.  Tanner  886 

V.  Weaver  521,  578,  589 

Greene  v.  Harris  802,  896 

Greenleaf  w-  Queen  336 

Greenlee  v.  McDowell  413 

Greenough  v.  Gaskell  699,  600,  602.  846 

Greenwich  Bank  r.  Loomis  156,  403,  421 

Greenwood  v.  Atkinson  3-']2 

V.  ChurchiU  271,  284  a 

V.  Firth  101 

V.  Marvin  218 

Greer  v.  Turner  a39,  407 

Gregor  t%  Molesworth  405,  635 

Gregory  v,  Molesworth  81,  82  a 

V.  Paul  61 

V,  Pierce  61 

V.  Pike  899 

V.  Stetson  72, 135  b 

Grenfell  v.  Girdlestone  759  a 

Grenville-Murray  v.  Clarendon  765 

Greswold  v.  Marsham  *  193 

Grey  v.  Dickenson  421 

9.  Hcsketh  522 

Grider  v.  Apperson  741 

Gridley  t'.  Wynant  219 

Griffin  v.  Archer  283,  234 

Griffing  v.  Gibb  769 

Griffith  V.  Bateman  732 

V.  Hood  61 

V.  Lewis  600 

u.  Pound  198 

V.  Ricketts        874,  609, 617,  626,  626 

V.  Vanheythuysen  211,  237 

Griffiths  V,  Hamilton  611,  786 

u.  Wood  869,  870 

Griggs  V,  Gear  405 

Grignor  v.  Astor  163 

Grimes  v.  French  41,  42 

Grist  V,  Forehand  59 

Griswold  V.  Central  Vermont  R.  Co.    741 

Qrubb  V,  Lookabill  177 


TABLE  OF  CASES  CITED. 


XXVll 


Grnmbrecht  v,  Vbttj 

866 

Gode  9.  Mumford 

48,881a 

GuiboFD  V.  Fellows 

602 

Gallett  V.  Hoash 

410 

Gun  p.  Prior 

700,  727,  862  6 

Gamiell  v.  Bird 

877,  849  a 

Guyot  V.  Hilton 

666 

Gwynne  p.  Edwards 

421 

9.  GeU 

818 

H. 


Hass  V.  Chicago  Building  Society        43 

Hackley  v.  Maclc  893, 628 

Haddock  v,  Tomlinson  44,  80 

Hadley  v,  McDougall  862 

Hagan  v.  Walker  193 

Hagar  v.  Whitmore  896 

Haig  V,  Homan  407 

Haigh  V.  Kaye  706 

Haines  v.  Beach  186, 193 

Halcomb  v.  Kelly  884 

Hale  V.  Hale  69 

p.  Nashua  &  L.  a  Co.  271 

HaU  V.  Baldwin  297 

p.  Bodly  866 

p.  Hoddesdon  806,  316 

p.  Linn  28 

p.  Maltby  267,  263,  266  a 

p.  Noyes  661,  660,  727,  862  h 

V,  Pierce  42 

p.  Wood  864,  866 

HaUett  p.  HaUett    77.  89,  90, 94.  99, 100, 

104, 167,  168,  204,  206 

Hallock  p.  Smith  196 

Hallows  p.  Femie  134,  261 

Halsam,  ex  parte  71 

Halsey  v.  Ball  863  c 

Halstead  c.  Shepard  271 

Hamersley  p.  Lambert  64, 178 

Hamilton  p.  Houghton  430,  641 

p.  Nott  600 

r.  Southern  Nevada  M.  Co.  884 

Hamlin  p.  Bridge  63 

Hamm  v.  Stevens  210 

Hammond  p.  Messenger  168 

Hamper,  ex  parte  167 

Hampton  p.  Coddington  47,  876 

p.  Quayle  884 

Banbury  p.  Stevens  420 

Hanby  v.  Henritze  339 

Hancock  v.  Guerin  862  b 

p.  Shaen  147 

Handford  p.  Storie  102 

Handly  p.  Munsell  392 

Hannah  p.  Hodgson  394 

Hanover  Nat.  Bank  p.  Klein  849  a 

Hanrott  p.  Cadaallader  62 

Hardcastle  p.  Smithson  121 

Harder  p.  Harder  644 

Bardie  p.  Bulger  884 

Hardin  p.  Boyd  883 

Harding  p.  Handy  79, 160 

p.  Harding  876 


Harding  p.  Tin  gey  28 

V.  Wheaton  266  a 

Hardman  p.  Ellames     672,  661.  667,  662, 

666,  668,  681,  683,  868,  8o9 

Hardy  p.  Hull  364 

•    P.Martin  690 

p.  Reeves  486,  603 

Hare  p.  North  Western  Railway  Co.    108 

Hares  v.  Stringer  207  a,  212 

Hargreaves,  re  99 

Harlan  p.  Wingate  849  a 

Harland  p.  Emerson  683 

p.  Person  271,  684 

Harlow  p.  Mister  207 

Harper  p.  Elberton  28 

p.  Hill  261 

Harrigan  p.  Bacon  893 

Harrington  p.  Harrington  698 

Harris  p.  Bishop  of  Lincoln  180 

p.  Brisco  667 

p.  Harris  660,  673,  683 

p.  Hooper  193 

p.  Ingledew        87, 150, 162, 172,  180. 

697 
p.  Johnson  163 

V.  Pollard  617,  647 

Harrison  p.  Farrington    662, 684, 802. 863 
p.  Hogg  263,  279,  628,  630 

p.  Kidley  381,  379,  388,  626 

p.  Righter  641 

p.  Southcote  674  c,  676,  676,  683, 688 
p.  Stewardson        70  a,  149,  160,  206, 

207,  210,  216,  217 

Hart  p.  Farmers'  Bank  808 

p.  Granger  42 

p.  Mallet  473 

p.  Ten  Eyck  849  a 

Hartford  Fire  Ins.  Co.  p.  Bonner  M.  Co. 

271,  687 

Hartwell  v.  Townsend  411,  8^3 

Harvey  p.  Bignold  132,  107 

p.  Cooke  220 

p.  East  India  Co.  44 

V.  Harvey         89,  94,  106. 134, 135  6. 

149,  207  a,  207  b 

p.  Lord  885 

p.  Lovekin  691 

p.  Morris  280 

p.  Tyler  720 

Harwell  p.  Tubman  198,  492 

Harwood  p.  Railroad  Co.  428 

Haskell  p.  Haskell  672 

p.  Hilton  608 

Haskins  p.  Rose  426 

Hassell  p.  Van  Houten  231 

Hastings  p.  Cropper  291,  884 

Hatcher  v.  Hatcher  417 

Haughton  p.  Davis  157 

Havens  p.  Bliss  80.5 

Hawker  p.  Duncombe  421 

Hawkins  p.  Hawkins    76  a,  89, 94,  06, 140, 

207  a,  207  6,  210,  217 

p.  Kelly  613 

Hawley  p.  Cramer  167 

p.  Wolverton  268 


xxvm 


TABLE  OF  CASES  CITED. 


Haycock  v.  Havcock 
Hayes's  Appeal 
Hayes  v.  Dayton 

V.  Hayes 
Hayman  u.  Rugby  School 
Hayne  v.  Hayne 
Hay  ward  v.  Andrews 

V.  Constable 

V.  National  Bank 
Haywood  v.  Ovey 
Hazard  v.  Dillon 

i;.  Durant 

V,  Hidden 
Head  v.  Teynham 
Heard  v.  Pilley 
Heart t  v.  Corning 
Heath  o.  Erie  Ry.  Co. 

I'.  Percival 
Heathcote  v,  Fleete 
Heatley  t;.  Newton 
Heavner  v,  Mor^n 
Hechmer  v.  Gilligan 
Heggte  V,  Hill 
Heniings  v.  Pugh 
Hemphill  v.  M'Kenna 
Henaerson,  re 
Henderson  v.  Cook 

V.  Henderson 

V.  Underwriting  Ass'n 
Hendricks  v.  Robinson 
Hendrickson  v.  Hendrickson 

r.  Wallace 
Hendriks  v.  Montagu 
Henley  v.  Stone 
Hennessy  v.  Wright 


89,  104,  203 

271.634 

271 

153 

6% 

393 

153 

790 

42 

169 

271 

142,  652 

886 

209 

706 

662,680 

214,311 

81,92 

679 

231 

266 

291 

271 

218 

241,266 

783 

421 

783 

670 

98,  99, 100 

813 

271 

262 

161, 186 

602a 


Henriques  v.  Dutch  West  India  Co.  66 
Henry  v.  Gregory  876 

V.  Travellers'  Ins.  Co.         338  a,  887 
Henry  Co.  v.  Winnebago  Drainage  Co. 

Henshaw  v.  Wells  43 

Hensley  v.  Whiffln  193 

Hepburn,  re  769  6 

Hepburn  v.  Durand  862 

Herbert  v.  Herbert  261 

t;.  Rowles  64 

Hercy  v.  Din  woody  866,  813 

Herring  v.  Clobery  600 

Hertford  v.  Zichi  89 

Hesing  v.  Attorney  General  8 

Hess  V.  Lowrey  368 

He  ugh  V,  Garrett  866 

Hewett  V,  Adams  886 

Hewitt  V.  Hewitt  662 

Hewlett  V.  Miller  394 

Heyer  v.  Bromberg  634 

Heyman  v.  Ulilman  878 

Heys  V.  Astley  761 
Hibernia  S.  &  L.  Society  v.  Jones        887 

Hichens  v.  Congreve  97,  107, 109,  121, 

126,  132,  641 

Hickock  V.  Scribner  72,  76 

Hickox  V.  Elliott  160,  207 

Hicks  t;.  Campbell  641 

V.  Ferdinand  423 


Hicks  i;.  Raincock 
Hickson  r;.  Lombard 
Hiem  u.  Mill 
Higginson  v.  Clowes 

V,  Hall 
Higinbotham  v.  Burnet 
Hildyard  v,  Cressy 
Hill  V.  Adams 

t;.  Campbell 

p.  Hill 

V.  Reardon 

V.  Smith  I 

Hilleary  v.  Hurdle 
Hilliard  v.  Eiffe 
Hills  V.  Barnard 

V.  M'Rae 

u.  Nash 

r.  Putnam 
Hilton  V.  Barrow 

V.  Guyott 

V,  Scarborough 


461,468 

262 

40,42 

394 

60 

812,  443 

699 

189 

663.691 

271,884 

466 

70,  140 

40 

262 

94 

167 

167 

94 

dJl,  628 

784 

278 


Hinchman  v.  Patersoo  Railroad  Co.  286  b 
Hinde  t*.  Morton  367 

I).  Skelton  732 

Hindman  v.  Taylor  681, 764,  821 

Hindmarsh  v.  Southgate  219 

Hine  p.  New  Haven  478 

Hinsdale  D.  G.  Co.  v.  Tilley  100 

Hinson  r.  Adrian  193 

Hipp  V.  Babin  28 

Hirst  V.  Peirse  863 

Hitchcock  v.  Caruthers  460 

r.  Rhodes  876 

Hitchens  v.  Lander  766,  769,  825 

Hoare  v.  Parker  806 

V.  Peck  448,  484,  603,  761,  760 

Hobart  v.  Abbot  186, 191,  193,  199 

V.  Andrews  32 

Hobson  V.  M'Arthur  40 

Hodgdon  v.  Heidman  196 

Hodgens  v.  Scott  316 

Hodgkin  p.  Longden  812 

Hodgkinson,  ex  parte  167 

Hodgson,  re  167 

Hodie  V.  Healey  448 

Uodson  p.  Ball    338,  361  6,  414,  417.  420, 

421,  422 
Hoffman  v.  Postill  672 

Hoggart  V.  Cutts  271,  284,  291,  298,  689 
Hoghton,  in  re  414 

Hold  V.  Weld  877 

Holdworth  p.  Holdworth  884 

Holgate  P.  Eaton  399 

Holingshead's  case  831 

Holland  r.  Baker       184, 193,  207,  207  a, 

343 

V.  Holland  42 

V,  Prior  ?2, 167, 170, 178 

p.  Worley  41 

HoUiday  case.  The  864 

Hollingsworth  r.  McDonald  407 

Hollis  p.  Whiteing  766 

Hollister  v.  Lefevre  297 

V.  Stewart  741 

Holmes  p.  Baddeley  699 


TABLE  OF  CASES  CITED. 


XXIX 


Holmes  v.  RemBen 
Holt  r.  Daniels 
Homan  v.  Shiel 
Honey  wood  r.  Selwin 
Hood  V,  Inman 
Hook  p.  Dorman 

r.  Kinnear 
Hope  V.  Carnegie 
Hopkins  v,  Hopkins 
Uupkirk  v.  Page 
Hoppock  u.  Craj 
Hopson  V,  HarreU 
Uorbach  u.  Hill 
Hornor  v.  Hanks 
Hunburg  v.  Baker 
Horslej  u.  Fawcett 
Horwood  V,  Schroedes 
Hottenstein  r.  Conrad 


466 

448 

286,  745 

680,  687,  597 

241,  266 

464,  478,  688 

209 

71 

198.208 

72 

42,836 

232 

99 

392 

371  a,  521 

207,  213 

621 

48 


Houghton  0.  Reynolds    28,  82  a,  241,  242, 

245  a,  258 

V.  West  401 

Hoalditch  i7.  Donegall  865,  740,  741 

House,  ex  parte  417,  791 

House  V.  Mullen  271,  541,  793 

Houston  r.  Blackman  177 

r.  Levy  147 

V.  Sledge  878 

Houstonn  v,  Sligo  791 

HoTenden  v.  Annesley    69,  448, 458,  503, 

626,  761,  754,  766,  757,  760 

How  p.  Best  519 

Howard  v.  Prince  61,  68 

p.  Kobinson  859 

Howe  p.  Duppa  669, 698, 811,  812 

r.  Robins  41 

p.  Russell  896 

Howel  p.  Price  182 

Howell  p.  Foster  72 

Howes  p.  Chester  64 

p.  Downing  846 

p.  Wadham  127, 186, 198, 196 

Howlett  p.  Wilbraham  70 

Howth  p.  Owens      169,  214,  218,  856.  745 

Hoxie  p.  Carr  72, 156.  182 

Hoxsej  p.  New  Jersey  Midland  R.  Co.  528 

Hoyt  P.  Hoyt  262,  735 

Hubbard  o,  Johnson  226  b 

Hubbell  p.  De  Land  699 

p.  Merchants'  Bank  233 

Hudson  p.  Eisenmayer  Milling  Co.       101 

p.  Grenfell  853 

p.  Maddison  2866,  687  a 

p.  Trenton  LocomotiTe  M.  Co.    852  a 

Huggins  P.  York  Buildings  Co.    802.  382, 

692  739 

Hughes  p.  Biddolph  599)  602 

p.  Blake  697,  878 

p.  Edwards  469 

p.  Gamer  263»  266  a,  806 

p.  Hughes  641 

p.  Jones  414 

p.  Trahem  218 

Hughey  p.  Bratton  891  a 

Hulett  p.  King  of  Spain  55 

p.  Stockwell  28 


Humberston  p.  Humberston  91, 180 

Humbert  r.  Trinity  Church  503 

Humble  v.  Shore  154,  156 

Humes  p.  Scruggs  878 

Humphreys  v.  Atlantic  Milling  Co.      473 

p.  Humphreys  91,  170,  478 

p.  Ingledon  625 

Humphries  p.  Taylor  Drug  Co.  570 

Huimings  p.  Williamson  658 

Hunt  P.  Penrice  673 

p.  Rooney  191 

p.  Wickliffe  236 

Hunter  v.  Capron  858 

p.  Daniel  242,  251 

p.  Marlboro  421 

p.  Nockolds  699 

p.  Richardson  232,  644 

p.  Stewart  791 

p.  Walters  806 

Huntington  p.  Saunders  648,  874 

Hunton  v.  Piatt  641 

Hurd  p.  Ascherman  271 

p.  Case  899 

Hurst  p.  Coe  142 

Hurt  p.  Long  70,  419,  688 

Husband  v,  Aldrich  473 

Hussey  p.  Dole  76  a 

Hutchinson  p.  Ayres  591 

p.  Norwood  63 

p.  Townsend  207  a,  212 

Hyde  p.  Lamberson  423 

p.  Warren  291 

Hyer  p.  Caro  888  a 

Hyiton  p.  Morgan  674  c 

Hyman  p.  Wheeler  271 


L 

Ide  P.  Ball  Engine  Co.  892 

Importers'  Bank  v.  Littell  323 

Inchiquin  p.  French  81 

Ind  V.  Emmerson  806 

India  Mutual  Ins.  Co.  p.  Bigler  800 

Ingersoll  v.  Stiger  849  a 

Ins.  Co.  p.  Brune  741 

Interstate  Land  Co.  p.  Maxwell  Land 

Grant  Co.  452 

Iowa  Barb  Steel  Wire  Co.  p.  South- 
ern Barbed  Wire  Co.  235 
Ireson  p.  Denn  287 
Ireton  p.  Lewes  166,  167 
Irnham  r.  Child  28 
Iron  Age  Pub.  Co.  p.  Western  Union 

Tel.  Co.  448 

Irving  p.  DeKay  895 

p.  Thompson       226  a,  669,  610  a,  820 

V.  Viana  637 

Isham  P.  Miller  840 

Ivy  p.  Kekewick  671,  673 


J. 


Jackson  p.  Ashton 

26,  257,  492 

p.  Forrest 

274 

p.  Grant 

399 

TABLE  OF  CASES  CITED. 


Jackson  v,  Uaworth 

71 

p.  Hull 

878 

V.  M'Cbesney 

808 

V.  Oglander 

766 

V.  Radford 

180 

V,  Rawlins 

166,  8t)0 

V.  Rowe 

806 

V,  Strong 

S12 

JafiErey  v.  Brown 

28 

James  v.  Atlantic  Delaine  Co. 

221 

V,  Herriott 

816 

V.  M'Kemon 

86,267 

V.  Sadgrove  681,  681  a,  761,  764 

V.  Smith  762 

Jameson  v.  Deshields  887 
Janson  v.  Solarte                 687,  644,  868  b 

Jarman  v.  Saanders  231 

Jarvis  v.  Palmer  468 

Jauncy  «?.  Sealey  179,  787 

Jefferies  v.  Evans  218 

Jeffen  v.  Forbes  279 

Jefferson,  The  Thomas  24 

Jeffery  v.  Stephens  394 

Jeffries  v.  Jeffries  887 

Jenkins  v.  Brewitt  414 
V.  Eldredge       883,  887,  887  a,  408  a, 

421 

Jenness  v.  Smith  167 

Jenney  u.  Bell  716 

Jennings  t;.  Jenkins  160 

V.  Jordan  186,  604 

V.  Merton  College  001 

Jenour  v.  Jenour  371 

Jerdein  v.  Bright  608,  639 

Jerniy  v.  Best  766,  821 

Jerome  i;.  McCarter  198 

Jerrard  ?7.  Saunders  603,  662 

Jessup  V.  Illinois  Central  R.  Co.     72,  899 

Jew  ?;.  Wood  298,  294 

Jewell  0.  West  Orange  201 

Jewett  V.  Tucker  94, 160,  207,  237 

Jinks  V.  Banner  Lodge  478 

Jodrell  i;.  Slaney  863 

Johns  V.  James  672 

i;.  Reardon  68 

Johnson  v.  Atkinson  298,  294 

V.  Candage  160 

V.  Curteis  261 

p.  Drummond  286 

p.  Durner  884 

V.  Florida  Transit  Co.  889 

V.  Foster  197 

V.  Johnson  282,  426 

V.  Mantz  42 

V.  Parkinson  271 

V,  Peck  370,  371 

V.  Thomas  166 

17.  Tucker  867 

r.  Waters  101 

Johnson  R.  S.  Co.  v.  Union  Switch  & 

S.  Co.  399 

Jones  V.  BoUes  261 

V.  Davenport  404,  40ft 

V.  Davis  668,  676 

V.  Frost  91,  448,  474,  611,  667 


Jones  9.  Garcia  del  Rio    97,101,121,279 

r.  Giihan  297  a 

V,  Green  690 

o.  Uowells  343 
r.  Jones    249,268,812,882,833,884, 

836,  378,  474,  641 

V,  Keen  473 

V.  Kenrick  684 

r.  McPhillips  883 

V.  Meredith  688 

V.  Nixon  798 

o.  Parishes  of  Montgomery  42 

V.  Powles  604 

p.  Pugh  600,  846 

p.  Quinnipiack  Bank  606 

p.  Rose  886 

p.  Segueira  788,  743 

p.  Sims  866 

p.  Skipworth  361 

p.  Slauson  272 

p.  Smith  287,  899 

p.  Strafford  442,  466 

p.  Thacker  399 

p.  Van  Doren  42,  884 

p.  Welling  884 

p.  Wiggins  846  a,  868,  864,  867 

Jonesma  p.  Pfiel  70 

Joraan  p.  Holcombe  679 

p.  Sawkins  761 

p.  Siefert  798 

Joseph  p.  Tuckey  726 

Josey  p.  Rogers  804,  401 

Joslin  p.  Wheeler  473 

Jourolmon  v.  Massengill  460,  791 

Joy  p.  Wirtz  72,  ''7,  81, 103 

Judson  V.  Blanchard  60 

p.  Courier  Co.  887 

Junkins  p.  Lovelace  271 


E. 


Kanawha  Valley  Bank  p.  Wilson        409 

Kane  v.  Bloodgood  764 

Kankakee  &c.  R.  Co.  p.  Horan  264 

Kaolatype  Engraving  Co.  p.  Hoke       291 

Kay  p.  De  Pienne  61 

p.  MarshaU  667,  708 

p.  Watson  410 

Kaye  p.  Fosbrooke  496,  616 

Kearsley  v.  Philips  869 

Keene's  Appeal  318 

Keith  p.  Keith  271 

Keithley  p.  Keithley  28 

Kellam  p.  Sayre  607 

Keller  p.  Stolzenbach  878 

Kellner  p.  Mut.  Life  Int.  Co.  697 

Kelly  p.  Eckford  390 

p.  Jackson  698 

p.  Lennon  410 

Kelner  p.  Baxter  98 

Kemp  p.  Kennedy  720 

p.  Mackrell  871,  399 

V.  Pryor  488 

Kempton  p.  Burgess  793 


TABLE  OF  GASES  CITED. 


XXXI 


Kendall  v,  Hamilton  167,  746 

Kendig  v.  Dean  135  6 

Kennebec  Railroad  v,  Portland  Rail- 
road 271a 
Kennedy  v.  Creswell  697 
V.  Dalj                            426,  428,  776 
V.  Winn                                           818 
Kennertj  v.  Etiwan  Phosphate  Co.      884 
Kenney  v.  Consumers'  Gas  Co.  8 
Kensington  v.  Mansell                   819,  668 
r.  White                     278  a  286  a,  537 
Kentucky  S.  M.  Co.  v.  Day                    26 
Kenyon  r.  Worthlngton                           94 
Kerr  c,  Gillespie                                   888 
r.  Lansing                                       285 
9.  Rew                                     669,  820 
Kerrison  v.  Stewart                               150 
Kershaw  v.  Kelsey                                  64 
Ketcham  o.  Brazil  B.  C.  Co.                 291 
Ketchum  v.  Breed                                 423 
Kettle  p.  Crary                                89, 104 
Kettlewell  v.  Barstow                           852 
Keys  P.  Mathes                                     279 
Keyser  v.  Renner                                  3:^9 
Kilbonm  p.  Sunderland                        478 
Kilbreth  v.  Roots                                  878 
Kilcoarcy  v.  Ley                                   832 
Kilgour  u.  New  Orleans  G.  L.  Co.       27 1 
Kiliian  o.  Ebbinghaus            28,  298,  297  b 
KiJlinger  p.  Uartman                            885 
Kimber  p.  Ensworth                              149 
Kimberly  p.  Arms   406,  407,  417,  419, 426 
V.  Sella                            312,  673,  574 
Kimble  p.  Seal                                      833 
King  r.  Allen                                         815 
r.  Burr                                     666,  595 
p.  Corke                                         893 
p.  Dundee  M.  Co.                          409 
p.  Galloway                                   237 
p.  Heming                                312,  704 
p.  King                                            182 
p.  Ray                                     664,  854 
King  of  Prussia  p.  Kuepper                   55 
King  of  Spain  p.  Macbado     66,  232,  609, 

544 

V.  Mendizabel  55 

King  of  Two  Sicilies  p.  WiUcoz  676,  677 

King,  The  p.  Blatchford  605 

Kingsbury  p.  Buckner     60,  899,  414,  419 

p.  Flowers  271 

Kmgton  P.  Gale  602 

Kinsey  p.  Kinsey  790 

Kirk  p.  CUrk  61, 164,  209 

p.  Du  Bois  866 

Kvkley  p.  Burton  47,  528 

Kirkman  v.  Andrews  726 

Kirkpatrick  p.  Coming  188,  206,  266 

p.  White  692 

Kirksey  p.  Meant  42 

Kirwan  v,  Daniel  81 

Kittle  p.  De  Graaf  241 

Kittredge  p.  Claremont  Bank    864,  865  a, 

886 
Klaus  p.  State  60 

Knight  p.  Bampfeild  251 


Knight  p.  Bowyer  28 

V,  Knight       72,  74,  76, 178, 174. 176, 

182,  300,  344 

V.  Mosely  448 

p.  Ogden  287 

Knox  p.  Columbia  Liberty  Iron  Co.     421 

p.  Gye  635,  754 

Knye  v.  Moore      209,  278  a,  288,  630,  586 

Koons  p.  Blanton  28 

Koppinger  p.  O'Donnell  291 

Korne  p.  Korne  271 

Kornegay  p.  Carroway  42 

Kortjonn  p.  Seimers  291 

Kriechbaum  p.  Bridges  453 

Krueger  p.  Ferry  399,  628 

Kuttner  p.  Haines  407 

Kuypers  p.  Reformed  Dutch  Church  448, 

689,853 


L. 


r^ckey  p.  Curtis  231 

Ladbroke  p.  Bleaden  841 

Ladd  p.  Harvey  43 

Ladner  p.  Ogden  399 

Lafayette  Co.  p.  Neely  251 

Lafayette  Ins.  Co.  p.  French  26 

Laight  p.  Morgan  812,  319 

Laird  v.  Boyle  42 

p.  Briggs  902 

Lake  Superior  Iron  Co.  p.  Brown         356 

Lamb  p.  Monster  553 

Lambert  p.  Hutchinson         237,  288,  64$ 

Lampert  p.  Lampert  61 

Lamson  p.  Drake  42 

Lancaster  v,  Evors  178 

p.  Thompson  89, 117,  121 

Land  Credit  Co.  p.  Fermoy  214 

Lane  p.  Uardwicke  871 

p.  Hobbs  421 

p.  Stebbins  811,824  a 

Langdon  p.  Branch  271 

p.  Goddard  266,  863 

p.  Pickering  862 

Lange  v.  Jones  230 

Langham  p. 852  a 

Langley  p.  Fisher  782,  863,  868  a 

Langston  p.  Boylston  294,  297 

I^angton  p.  Horton  807  a 

Lansdown  v.  Elderton  282 

Lansing  p.  Pine  680 

Larimore  p.  Wells  662 

Larkins  p.  Biddle  271 

Latham  p.  Chafee  741 

Latouche  p.  Dunsany  897 

Lautour  p.  Holcombe  496 

Lautz  p.  Gordon  628 

Law  p.  Philby  195 

p.  Rigby  99,  739 

Lawley  p.  Walden  151 

Lawrence  p.  Bank  of  the  Republic      233 

p.  Berney  4.30 

p.  Lawrence  849  a 

p.  Norreys  251 

Lawson  p.  Barker  104, 140,  203 


xxxii 


TABLE  OF  CASES  CITED. 


Lay  ton,  ez  parte 
Le^  V.  KobesoQ 
Leach  r.  Jones 
Leacraf  t  v.  Demprey 
Leary  u.  Long 
Leddel  t;.  Starr 
Leduc  V.  Ward 
Lee  V.  Lee 

V.  Read 

V.  Rogers 
Legal  V.  Miller 
Le  Gendre  v.  Byrnes 
Leggett  V.  Postley 
Legh  V.  Heverfield 


167 
452 
421 
699 
793 
894 
721 

829,  849,  350 

677 

54 

42,394 

813 

319,  322,  558 
394 


Lehigh  Zinc  &c.  Co.  o.  New  Jersey 

Zinc  &c.  Co.  278  a 

Lehman  v,  Dozier  393 

V.  Ford  399 

Leigh  V.  Birch  847 

t;.  Leigh  771,  821 

V.  Thomas        89,  94,  96,  99,  161,  167 

Leitch  V.  Abbott  800 

Leithly  ».  Taylor  71 

Lenaghan  v.  Smith  212 

Le  Neve  u.  Le  Neve  71,  849  a 

v.  Norris  415 

Lennon  r.  Porter  189 

Lenz  u.  Prescott  291 

Leonard  o.  Leonard  606,  607 

V.  Morris  196, 199 

Le  Roy  v.  Serris  312 

V.  Veeder  312 

Lester  u.  Mathews  428 

Le  Texier  v.  Auspach  282,  285,  519 

Lett  V.  Parry  825 

Leveridge  v.  Marsh  193 

Levine  v,  Taylor  64 

Leving  v.  Caverly  70 

Lewarne  t;.  Mexican  Int.  Imp.  Co.       271 

Lewellen  v.  Mackworth  420,  885 

Lewis  V.  Cocks  28,  473 

t;.  Nangle  181, 199 

V.  Nobbs  58 

V,  St.  Albans  Iron  Works  271  a 

V.  Shainwald  41,  825 

V.  Zouche  148 

Lewisburg  Bank  v.  Sheffey  421 

Lewiston  Falls  Co.  v.  Franklin  Co.        41 

Libby  v.  Norris  102,  207 

Lichtenauer  v.  Cheney  898 

Liggett  V.  Ladd  109 

Lillia  ».  Airey  63,^71 

Lincoln  ».  Wright  761 

Lindesay  v.  Lindesay  303 

Lindley  v.  RusseU  271 

Lindsay  v.  Lynch  391,  894 

Ling  t;.  Colman  231 

Lingood  v.  Croucher  232 

V.  Fade  282 

Litchfield  v.  Ballou  469 

V.  Bond  524,  578  a 

Little  V,  Buie  237 

V.  Stephens  697 

Litton  V.  Armstead  47 

Livingston  v,  Hayes  884 


Livingston  v.  Hubbs 

412,  418,  414 

t*.  Livingston 

812 

V,  Lynch 

497 

V.  Marshall 

887 

V.  Noe 

427 

V.  Story 

26,  312,  437,  721 

Lloyd's  case 

70 

Lloyd  V.  Brewster 

42,254 

V,  Johnes         144, 

146,  827,  aSl,  350, 

351,384 

V.  Lander 

234 

V.  Loaring 

104,107,111,497 

Lockett  u.  Lockett 

852  a,  856 

t7.  Rumbough 

99 

Lockmau  v.  Reiliy 

193 

Lock  wood  r.  Abdy 

219.  221,  227 

Lock  wood  Co.  v.  Lawrence                  271 

Logan  V.  Fairlie 

179 

Loker  v.  Rolle 

812,  476 

Lomax  v.  Hide 

198 

Lomerson  v.  Vroom  205 

London  v.  Liverpool  654 

V.  Perkins  120, 124,  278 

V.  Richmond  118 

London,  Bishop  of,  v.  Fytche        319,  553 

V.  Levy.     29,  82  a,  248.  258,  269. 321, 

823,  443,  445, 558,  670,  678,  596 

London,  &c.  Ry.  Co.  v.  Kirk  600 

V.  Winter  894 

Londonderry  v.  Baker  791 

Londonderry  Railway  Co.  r.  Leish- 

man 
Long  V.  Burton 

t;.  Cranberry 

V.  Majestre 

r.  Yonge 
Longman  v.  Calliford 
Loomis  V.  Fay 
Lorentz  v.  Lorentz 
Loring  v.  Marsh 

V.  Salisbury  Mills 
Lorway  u.  Lousada 
Louisiana  State  Lottery  Co.  v.  Clark   291 
Louisville  Railroad  Co.  t;.  Letson         492 


564 

845 

412 

178,  514 

120,  126,  132 

332 

849  a 

407,  417 

741 

153 

489 


Lousnda  v.  Templer 
Love  V.  Braxton 

V.  Keowne 
Ijovejoy  V.  Irelan 
Lovell  V.  Andrew 

V.  Galloway 
Lovering  v.  King 
Lovett,  in  re 
Lowden  v.  Blakey 
Lowe  V.  — 

V.  Farlie 

V.  Morgan 
Lowenstein  i;.  Glidewell 
Lowndes  r.  Comford 

V.  Taylor 
Lowry  v.  Jackson 

17.  Morrison 
Lowther  v.  Carlton 
Loyd  i;.  Malone 
Lucas  r.  Evans 

t7.  Harris 


312,668 

849  a 

271 

238 

185  6 

311 

196 

171,  178 

600 

294,296 

170,  179 

201,  210,  212 

399 

294 

818 

177 

888 

187.  190 

414,  427 

679 

48 


TABLE  OF  CASES  CITED. 


XXXI 11 


Lncas  p.  OlWer 

V.  Siggen 
Ladlow  V.  Macartnej 

V.  Ramsey 
Lofkin  V.  Galveston 
Lamb  v.  Beaamont 
Lnmsden  v.  Fraser 


Land  v.  Blanshard 


42,241 

748 

416 

64 

602 

266 

286  a,  271  a,  272. 

278  a,  640 

178,  200,  211.  274, 

680,688 

r.  Skanes  Enskilda  Bank  899 

Losk  a.  Thatcher  287 

Lyell  V.  Kennedy  266,  672,  600,  678 

Lyman  v.  Bonney  142 

Lynch  v.  Hartford  Fire  Ins.  Co.  741 

r.  Maedonaid  *       28 

Lynchborg  Iron  Co.  o.  Taylor  163 

Lyne  p.  Pennell  348 

Lyon  V.  Hant  849  a 

V.  Powell  195 

V,  TeTis  231 

V.  Tweddell  572.  866 

Lyons  v.  McCardy  42,  684 

Lytton  p.  Lytton  410 


M. 


McArthnr  v.  Scott  80, 160 

p.  Williamson  866 

Macartney  p.  Graham  168 

Macanley  p.  ShackeU    658,660,663,696. 

697 

Macbeath  p.  Haldimand  481 

M'Bride  p.  Lindsay  167 

McCabe  p.  Bellows  271 

p.  Cooney  240,  258 

McCall  p.  McCordy  411 

Maccallnm  p.  Turton  826 

McCartin  p.  Traphagen  160 

McClanaban  p.  Davis  312 

p.  West  478 

McClaskey  p.  Barr         657, 662,  868,  856 

McClellan  p.  McCIellan  70 

McComb  p.  Chicago  &c.  Railroad        235 

p.  Spangler  198 

McConihay  p.  Wright  26 

McConnaughty  p.  Pennoyer  286 

McConnel  p.  Smith  898 

M'Corquodale  p.  Bell  600 

McCoy  p.  Boley  103,  455 

p.  Nelson  241 

McCrea  p.  New  York  EL  B.  Co.  169 

McCulla  p.  Beadleston  32 

M'Denuatt  p.  Strong  100 

McDonald  p.  Asay  846 

p.  McMahon  866 

p.  Salem  Capital  F.  11  Co.  680 

p.  Whitney  410 

p.  Tnngbluth  394 

McDowell  P.  Morrell  423 

p.  Perrine  417 

McElroy  p.  Ladlnm  849  a 

McEvoy  p.  Leonard  684 

Macey  p.  Childress  762 


McFadden  p.  McFadden  430 

M'Garel  p.  Moon  853 

M'Gown  p.  Yerks  198 
MacGregor  p.  East  India  Co.    681,  681  a, 

751,  762,  764,  821 

McGoffie  p.  Planters'  Bank  840  a 

McGuire  p.  Circuit  Judge  399 

Mc  Henry  p.  Lewis  741 
Machinists'  National  Bank  p.  Field       42 

McUvaine  p.  Coxe  469 

Mclatire  p.  Mancius            .  819 

Mclntyre  p.  Union  College*  316 

Mackall  p.  Casilear  42 

p.  West  271 

McKay  p.  Broad  226  b 

p.  Green  100 

p.  McKay  887,  902 

p.  Smith  241 

Mackensie  p.  Johnston  218 

McKewan  p.  Sanderson  699 

McKim  p.  White  Hall  Co.  621 

McKinney  p.  Kuhn  291 

M'Kinnie  p.  Rutherford  153 

Mackmtosh  p.  Flint  &  P.  M.  R.  Co.      333 

Mackworth  p.  Clifton  751 

McLennan  p.  Johnson  140 

McMichael  p.  Brennan  902 

McMullen  p.  Richie  788 

McNair  v.  Toler  64 

McNamara  p.  Williams  231 

McNiell  p.  Cahill  416 

McRae,  re  167, 178 

Mactier  p.  Osbom  521 

McVeigh  p.  United  States  64 

McWhirter  p.  Halsted  271 

Maddison  p.  Alderson  761 

Maddox  p.  Apperson  417 
Madox  p.  Jackson     69, 172, 173, 174, 180 

Magee  p.  Magee  473 

Mahan  r.  Cavender  2d 

Mahaney  p.  Lazier  876  a 

Mahler  p.  Schmidt  271 
Mahony  p.  Widows'  Assurance  Fund    600 

Main  p.  Melbourn  761 

Maitland  p.  Wilson  699 
Makepeace  p.  Haythome      232,  509,  516. 

719 

Malcolm  p.  Montgomery  43 

p.  Scott  81,  268,  266  a.  336 

Malin  p.  Malin  207,  209 

Mallock  p.  Galton  790 

Mallow  p.  Hinde  79,  81,  287 

Manaton  p.  Molesworth  41 

Manby  p.  Robinson  291 

Manchester  p.  Mathewson  887 

Manchester  Fire  A.  Co.  p.  Stockton 

C.  Works  648 

p.  Wykes  669,  610 

Bianchester  &  L.  R.  Co.  p.  Concord 

R.  Co.  663 

Manderille  p.  Riggs  107,  118, 126 

Mann  p.  Appel  261 

p.  Butler  107 

Manners  t\  Mew  806 

p.  Rowley  284 


XXXIV 


TABLE  OF  GASES  CITED. 


Manning  v.  Thesiger       89, 106,  204,  206, 

217 
Mansell  o,  Feeney  678,  691 

Mant  V.  Scott  662 

Many  v.  Beekman  Iron  Co.  824  a 

March  v.  DayUon       811,  819,  824  a,  676, 

697,846 

r.  Ludlum  600 

Marder  v,  Wright  4*2 

Mare  v.  Malachv      76  e,  96, 116,  129, 132, 

214  a 

Margery  Groom,  in  re  63 

Margrave  v.  Le  Hooke  287 

Markell  v.  Kasson  399 

Marks  v.  Pell  266  a 

Marling  v.  Stonehouie  ftc.  Ry.  Co.      161 

Marriott  v.  Chamberlain  672 

V.  Tarpley  840  a 

Marsh  v.  Austin  200 

V.  Keith  42,  826,  863 

V,  Whitmore  818 

Marshall  v,  Beyerley  77 

V,  Gilliard  271 

V.  Mellersh  863 

V.  Olds  884 

r.  Button  61 

V,  Sladden  282 

V.  TumbuU  489 

Martin  i*.  Morria  197 

V.  NicoUs  663 

V.  Powning  712 

V.  Tyree  867 

Mason  i^  Gardiner  680 

V.  Goodbume  800,  801,  808 

V.  Hartford  &c.  R.  Co.  831,  878 

V,  Hoyle  286 

V,  Pomeroy  99 

V,  Wakeman  606 

V.  York  &c.  R.  Co.  164 

Massachusetts    General    Hospital  v. 

State  Assurance  Co.  478 

Massey  r.  Davis  166 

V.  Gillelan  849 

p.  Gorton  100 

Massie  v.  Graham  804,  404, 406,  410, 

412,  414,  416,  417 
i;.  Watts  471,  489 

Masters  v.  Barnes  367 

V.  Beckett  401 

Masterson  v.  Howard  64 

Mathers  v.  Green  42 

3iathew8  V.  Tripp  28 

Mathias  v.  Tetts  232 

Matthaei  v.  Galitzhi  489 

Matthews  u.  Lalance  Manuf.  Co.         699 
V,  Mears  86 

Maud  V,  Acklom  279 

Maughan  v.  Blake  887 

Maule  V.  Beaufort  209 

Mauney  t;.  Motz  70 

Maxwell  v.  Cochran  '  99 

V.  Kennedy  603 

V.  Wightwick  848 

Maxwell  L.  G.  &  R.  Co.  v.  Thomp- 
son 426 


May  V.  Selby  99, 164, 218,  214 

V.  Sloan  768 

Mayer  v.  Denver  &c.  A,  Co.  142,  271 

Maynard  v.  Green  888,  339 

V.  Tilden  888 

Mayor  v.  Collins  871 

V.  Cox  600 

Mays  V.  Taylor  488 

V,  Wherry  423 

Mazet  V.  Pittsburgh  849  a 

Mazzaredo  v.  Maitland  006,  606.  847 

Mead  v.  Day  849  a 

V.  Merritt  489 

i;.  Walker  28 

Meadows  v.  Kingston  786,  806 

Mearg  v.  Dole  887 

Mechanics'  Bank  v.  Landauer  167 

V.  Levy  86,  268 

V.  Seton  166,  236,  360 

Meeker  v.  Tanton  200 

Meissner  v.  Baek  890 

Meldrum  v.  Scorer  178 

Mellish  V.  Brooks  169 

V,  Richardson  816 

v.  Williams  407 

Mendizabel  v.  Machado  817,  821 

Menier  v.  Hooper's  Telegraph  Works 

107 
Mercantile  Bank  v.  Carpenter  887 

Mercantile  Trust  Co.  v.  Rhode  Island 

H.  T.  Co.  466 

Merchants'  Bank  o.  Moulton  28 

V.  Sabin  666 

V.  Trustees  648 

Merchants'  National  Bank  v.  Hogle     628 

Merrewether  v.  Mellish         381,  387,  694, 

701,  746,  880 
Merriam  v.  HoUoway  Pub.  Co.  466 

Merrill  v.  Elam  48 

Metcalf  V.  Cady  271,  641 

V.  Hervey  291,  296,  443,  674 

Metcalfe  v.  Metcalfe  624 

V.  Pulvertoft  166 

Methodist     Episcopal     Church     v, 

Jaques  606, 606 

Metropolitan  Nat  Bank  t;.  St  Louis 

Despatch  Co.  884 

Metropolitan  Trust  Co.  v,  Tonawanda, 

&c.  R.  Co.  103 

Meux  V.  Maltby  81,  98, 117, 121 

Mewshaw  v.  Mewshaw  262,  464 

Mey  v.  Gulliroan  648 

Meyers  v.  Scott  271 

Micliael  v,  Fripp  423 

Michaux  i;.  Grove  608 

Mickle  V,  Maxfield  426 

Micklethwaite  v.  Atkinson  871 

Micou  V,  Ashurst  271 

Middaugh  v.  Fox  813 

Middleton  v.  Flat  River  Co.  286  h 

Middletown  S.  Bank  v.  Bacharach       196 
Milbank  t^.  Collier  in 

Miles  V.  Miles  b62 

Milkman  t*.  Ordway  894 

Millar  v.  Bear  168 


TABLE  OF  CASES  CITED* 


XXXV 


Miner,  re 

Miller  v,  Cameron 

V,  Cook 

9.  DaTidson 

9.  Hall 

O.Harris 

V.  Haddlestone 

9.  McCaa 

V.  M'lntyre 

9.  Tolleson 

9.  Whittaker 
Miller-Magee  Co.  9.  Carpenter 


266 
177 
889 
100 
223 
271 
89 
641 
767 
849  a 
231 
492 


MiUigan  9.  MiUedge    78,  79,  641,  698,  746 

9.  Mitchell  114  a,  832,  641,  884 

Milli  9.  CampbeU     286  a,  468  a,  687,  886 

9.  Denis  193 

9.  Hoag  349 

r.  Hurd  271 

9.  Jennings  191, 193 

9.  Knapp  473 

9.  Scott  887 

Mnisaps  9.  Pfeiffer  311 

Mibior  9.  Uarewood  837,  843,  616 

Miner  9.  Smith  197 

Minet  v.  Morgan  600,  860 

Minn  9.  Stant  207 

Minnesota  Co.  r.  St  Paul  Co.  839 

Minor  9.  Willonghbv  806 

Mississippi  Railroad  9.  Ward  164 

Mitcliell's  case  699 

MitcbeU  9.  Bailey  641 

9.  Berry  421 

9.  Green  312,  660 

9.  Harris  781 

9.  Hayne  297 

9.  Koecker  268 

9.  Lenox  641,  746 

9.  Smith  311 

9.  Tighe  602 

Mocatta  v.  Ingilby  131 

Moffatt  9.  Farquharson    98, 166, 167,  218 

Mohawk  &  Hudson  Railroad  Co.  9. 

Clute  292, 297 

Mole  9.  Smith  272,  847 

MoUinenx  9.  Powell  169 

Mondey9.  Mondey  193 

Monnins  9.  Monnins  679 

Monugii  9.  Nucella  90, 104, 106 

Montague  9.  Dudman  319,  322,  663 

9.  Turpin  169 

Montgomerie  9.  Bath  201,  210,  212 

Montgomeiy  9.  Whitworth  281 

Monti  9.  Bishop  302 

Moodalay  9.  Morton  236,  803,  322 

Moore  o.  Barnheisel  291 

9.  Crawford  636 

9.  Deakln  28 

9.  Edwards  761 

9.  Gentry  72 

9.  Hart  658 

9.  Hudson  43,  44 

9.  Hunter  874 

9.  Ly  ttle  600,  601, 502 

V.  Moore  421,  422,  790 

«L  Welsh  Copper  Co.  787 


Moran  9.  Pellifant 
Morgan,  re 
Morgan  9.  Harris 

9.  Meuth 

9.  Morgan 

9.  Sargent 

9.  Scudamore 

9.  Shepherd 

9,  Thome 

9.  Worthington 


166 

266 

812,  612,  646 

42 

160 

454 

871 

271 

67 

762 


Morgan's  L.  &  T.  B.  Co.  v.  Texas  C. 

R.  Co.  891,  399 

Morison  9.  Morison  28 

9.  Tumour      661,  665,  762,  768,  764, 

766 

Morley  9.  Hawke  544 

9.  Rennoldson  207  a 

9.  White  473 

Morret  v.  Westeme  193 

Morrice  9.  Bank  of  England  790 

Morris  9.  Edwards  672 

9.  Morgan  249  a,  81^ 

9.  Morris  266 

9.  Parker  854 

9.  Peyton  421 

Morris  &  Essex  Railroad  Co.  9.  Prnd- 

den  286  b 

Morrison  9.  Arnold  181 

9.  Durr  849  a 

9.  Mayer  902 

9.  Stewart  849  a 

Morrow  v.  Fossick  334 

Morse  v.  Buckworth  679 

9.  Hill  685,  849  a 

9.  Sadler  104, 164, 206 

9.  Stearns  291 

Mortimer  9.  Orchard  394 

Morton  9.  New  Orleans  &c  Ry.  Co.     884 

9.  Weil  282 

Moses  V.  Lewis  482 

9.  Wooster  856 

Mosgrove  9.  Kountze  833 

Moss  9.  Anglo-Egyptian  Navigation 

Co.  628, 782 

Mostyn  9.  Fabrigas  24 

Motion  V.  Moojen  495 

Motteux  9.  London  Assurance  480 

Moulton  9.  Chafee  226  6 

Mounsey  9.  Burnham  838 

Mount  V.  Manhattan  Co.  694 

Mountford  9.  Taylor  862,  855 

Movan  9.  Hays  164 

Mowry  v.  Davenport  287 

9.  Hill  26 

Moxon  9.  Bright  218 

9.  Payne  252 

Mrzena  v.  Bruckner  863 

Muckleston  9.  Brown       86, 812, 761,  766, 

767 
Muldoon  9.  Muldoon  297 

Mulholland  9.  Hendrick  268,  266  a 

Muller  9.  Dows  26 

Munch  V.  Cockerell       76  6,  159,  213,  214 
Munday  v.  Knight  251 

Mundy  9.  Jolli&  394 


XXXVl 


TABLE  OF  CASES  CITED. 


Munn  V.  Marsh 
Munoz  V.  De  Tastet 
Murpby  v.  Jackson 

V.  Savannah 
Murray  v.  Ballou 

V.  Clarendon 

V.  East  India  Co. 

V.  Elibank 

V.  Hay 

V.  Shad  well 
Murriet  u.  Lyon 
Musgrave  v.  Pulido 
Mussel  V.  Morgan 
Mussell  V.  Cooke 
Muston  t*.  Bradshaw 
Mutrie  v.  Binney 
Mutter  V.  Cbauyal 


N. 


196 
44,80 
219 
423 
156 
766 
831 
612 
286  6 
744 

71 
468 
426 
766 

63 

783 

888,628 


Nail  V,  Mobly 
Nanney  v.  Totty 
Nash  V.  Burchard 

V.  Flyn 

V.  New  England  Life  Ins.  Co. 
Nathan  u.  Tompkins 
National  Life  Ins.  Co.  v.  Pingrey 
National  Park  Bank  v.  Ualle 
Neafie  v.  Neafie 
Neal  V,  Foster 

V.  Rathell 
Neale  v.  Neales 
Neate  i;.  Latimer 

V.  Marlborough 
Neathway  v.  Ham 
Necot  V.  Barnard 
Needier  v.  Deeble 
Neilis  V.  Pennock  Manuf.  Co. 
Nelroe  v.  Newton 


271 

617 

218 

393 

286  6 

464 

291 

452 

790,  793 

899,400 

271 

893 

869,860 

267  a,  319,  855 

265  a 

265  a 

193 

884 

825 


Nelson  v.  Hill  271,  284  a,  680,  5.33 

Nesmith  v.  Calvert  28 

Neve  V.  Weston  789,  740 

Newark  Savings  Inst.  t;.  Jones  207 

Newberry  u.  Alexander  287 

Newburg  v.  Wren  400 

Newbury  v.  Blatchford  399 

Newcastle  v.  Pelham  674  c 

Newell  V.  Burbank  502 

New  England  Bank  &.  Lewis  849  a 

Newhall  v.  Hobbs  606 

V.  Hastens  297 

Newhouse  v.  Miles  544 

v.  Mitford  421 

New  Jersey  v.  New  York  471 

New  Jersey  Co.  v.  Ames  219 

Newkirk  v.  Willet  325 

Newiand  u.  Champion    100,  140, 141, 178. 

514 

V.  Rogers  271,  287 

Newlands  v.  Paynter  807  a 

Newman  v.  Franco  621 

V.  Godfrey  234,  848,  857 

V.  Wallis  701,  727,  895 

New  Mexico  Land  Co.  v.  Elkms  884 


New  Orleans  Nat  Bank  v,  Bohne  478 
New  Orleans  N.  B.  Ass.  v,  Le  Breton  197 
Newsorae  v.  Bowyer  61,  63 

Newton  i;.  Egmont  101, 102, 133, 149, 158, 

164 

V.  Newton  473 

V.  Thayer  697, 878 

New  York  v.  Connecticut  47 1 

New  York  Fire  Ins.  Co.  r.  Tooker        884 

New  York  Guaranty  Co.  v.  Memphis 


Water  Co. 
Nichol  V.  Davidson  County 
Nicholls  r.  Elford 
Nichols  V,  Rogers 
Nickle  V.  Stewart 
Nickolson  v.  Knowles 
NicoU  V.  Roosevelt 
Niles  V.  Williams 
Nix  V.  Winter 
Nobkissen  v.  Hastings 
Noble  t;.  Garland 
Noe  V.  Noe 
Nolan  V,  Urmston 
Nolen  V.  Woods 
Norbury  v.  Meade 
Norcom  v.  Rogers 
Norden  v.  Defries 
Norfolk,  ex  parte 
Norfolk  t;.  Myers 
Norris  v.  Bean 

V.  Haggin 

V.  Hassler 

V.  Le  Neve 
Norrish  v.  Marshall 
North  V.  Gray 

v,  Peters 

17.  Strafford 

V.  Way 


133 
849  a 
371 

9A1,  885 
417 
296 

854,369 

473 

241 

063,  666,  895 

315 

69& 

410 

42 

257 

64 

600 

167 

120 

228 

271,503 
218 

418, 415 

191,  219 
303 
231 
812 
779 


Northampton  National  Bank  v.  Crafts  207 

Nortiicote  v.  Northcote  864 
Northern  Illinois  Coal  &  Iron  Co.  o. 

Young  426 

Northern  Pacific  R.  Co.  v,  Paine  26 

V.  Roberts  462 
Northern  R.  Co.  v.  Ogdensburg  &c. 

R.  Co.  394 

Northey  v.  Northey  228 

Northleigh  v.  Luscombe  862  6 

North  Penn.  Coal  Co.  v.  Snowden  28 

Norton  v.  Sprig  860 

Norwich  v.  Brown  121 

Nowland  v.  Glenn  421 

Noyes  v.  Crawley  608 

V,  Willard  708 

Noysomhed,  The  490 

Nudd  V.  Powers  6.36 

Nussbaum  v.  Heilbron  319 

Nutting  V.  Hebdm  156 


O. 


O'Brien  v.  Connor  407,  684 

Ocean  Ins.  Co.  v.  Bigler  300 

V.  Fields  436,  437,  668,  691 


TABLE  OF  CASES  CITED. 


XXXVU 


O'Connell  v.  M'Namara 

430 

Odell  V,  GnvdoQ 

103 

<K^Irich8  V.  bpain 

473 

OfflejT  V,  Jenney 

bS 

Ogden  V.  Thornton 

803 

OgUrie  v.  Heme 

645 

V.  Kdoz  Ini.  Co. 

219 

Ogle  c.  Haddock 

479 

O'Hara  v.  Shepherd 

338 

O'Uare  V.  Dowuing 

253,878 

Ohrly  u.  Jenkins 

843 

Oldham  v.  Eboral 

339,850.385 

Olding  9.  Glass 

846  a 

Olirer  v.  Bunaforza 

271 

V.  Hajwood 

29,  282, 595 

V.  Piatt 

284  a,  586,  539 

OUey  V,  ¥\aher 

394 

Olnuted  v.  Loomis 

285 

Omaha  Hone  Ry.  Co.  v.  Cable  Tram- 
way Co.  41 
Oneida  County  Bank  v.  Bonney  741 
Only  V.  Walker  849  a 
Ontario  Bank  r.  Root  703 
Oppenheim  o.  Leo  Wolf  297 
Orcntt  V.  Orms  699 
Ord  V.  Huddleston                                 727 

V.  Noel  418,  414,  416,  417,  4^ 

Oregon  &  T.    R.   Co.  v.  Northern 

Pacific  R.  Co.  338 

Oregonian  Ry.  Co.  v.  Oregon  Ry.  ft 

Nav.  Co.  785 

Original  Hartlepool  Collieries  Co.  v, 

Gibb  218 

Oir  V.  Diaper  570 

V.  Hodgson  469 

Orr  W.  D.  Co.  v.  Laroombe  291 

Orrell  V.  Busch  743 

Ortley  o.  Messere  64 

Orton  0.  Smith  603 

Osborne  r.  Barge  198,  391,  628 

p.  Harvey  43 

V,  Usher  144,  424 

V.  Wisconsin  Central  Railroad 
Ca  271 

Otbonm  v.  Fallows  188,  207 

Ostrander  v,  Webber  478 

Ottway  V.  Wing  61 

Orerly  9.  Lipton  140 

Ovey  0.  Leighton  606^  810,  847, 852  b 

Owen  V.  Curzon  882 

9.  Wynn  859 

Owens  V.  Dickenson  101, 183 

0.  Smith  500 

Owtngs  V.  Hull  24 

Oicf  ord  V,  Rodney  506 

Oyster  r.  Oyster  782,  798 


P. 

Pace  9.  Bartles 
Pacific  Nat  Bank  r.  Mixter 
Pacific  R.  Co.  V.  Cutting 
Padwick  V.  PUtt 
V.  Stanley 


606,852  a 
297 
899 
158 
218 


Page  V.  Townsend  509 

V,  Whidden  271 

V.  Young  478 

Paget  V.  £de  489 

Pain  V. 71 

Paine  v.  Baker  507 

V.  Schenectady  Ins.  Co.  741 

V.  Warren  311,  555 

Palk  y.  Clinton    40,  72,  76  a,  84, 186. 191, 

195. 196 

Palmer  v.  CarUsle  183, 201 

V.  Foote  101 

u.  Mure  251 

V.  Stevens  78 

Pardee  v.  Steward  193 

Pare  v.  Ciegg  43 

Park  v.  Pel!  265  a 

Parker  v.  Alcock  685,  797 

17.  Fairlie  267 

V.  Feamley  508 

9.  Fuller  148, 164 

9.  Leigh  400 

9.  Nickerson  28,  473 

9.  Nickson  508 

9.  Parker  170,  843 

9.  Phetteplace  849  a 

V.  Winnipiseogee  Lake  Co.  473 

Parkersburg  v.  Brown  469 

Parkhurst  v.  Kinsman  342 

9.  Lowten        622,  528,  553,  567,  583, 

598,  599,  607 
9.  Van  Cortlandt  761 
Parkinson  v.  Hanbury  800 
Parlement  Beige,  The  69  a 
Parr  v.  Attorney  General  271  a 
Parry  v,  Owen  475 
9.  Rogers  8a3 
Parsons  9.  Neville  89 
Partee  9.  Kortrecht  452 
Partridge  v.  Haycraft           12,  81,  33,  88 
9.  Jackson  47 
9.  Perkins  406 
V,  Usbome  406,  417 
Patch  9.  Ward  426 
Paterson  9.  Bangs  811 
Paton  9.  Majors  811,  469 
Patrick  9.  Blackwell  855 
Patten  Paper  Co.  o.  ICaukauna  Water- 
power  Co.  271, 285 
Patterson  v.  Kellogg  271 
9.  Lynde  142 
V.  Slaughter  415,  897 
Pattison  v.  Hull  392 
9.  Skillman  859 
Patton  9.  Bencini  102 
Paulding  9.  Watson  849  a 
Pawlet  9.  Bishop  of  London  228 
Pawlett  9.  Attorney  General  69,  70 
Paxton  9.  Douglas  521,  553  577,  578, 591 
Payne  v.  Berry  548 
f.  Bullard  311 
9.  Compton                         604  a,  805 
9.  Dicker  495 
9.  Hook  26 
9.  Packer  154 


xxxviii 

TABLE  OF  ( 

Peacock  v.  Monk 

100,  102,  203 

V.  Terry 

28 

Pearce  v.  Grove 

898 

V.  Piper 

110 

Pearse  v.  DobiiiBOii 

790 

V.  Hewitt 

178,  274  a,  514 

r.  Pearse 

699,600 

Pearson  v.  Belchier 

98 

».  Tower 

452 

r.  Ward 

308 

Pease  v.  Pease 

318 

Peck  V.  Ashley 

819,  481,  567 

V.  Elder 

286  6 

Peile  r.  Stoddart 

855,859 

Peirce  r.  West 

881 

Pelham  v.  Gregory 

161,  230 

Pence  v.  Pence 

215 

Pendleton  v.  Dal  ton 

793 

t;.  Fay  838  a,  887, 414,  421.  422, 

423,624 

Penfold  V.  Niinn  78,  452 

Penn  v.  Baltimore  471,  489 

Pennington  v.  Alvin  61 

V.  Beechey  682,  687,  806 

Pennsylvania  r.  Wheeling  Bridge       406 

Penny  r.  Penny  212 

p.  Watts  171,  541 

Penrice  v.  Parker  594 

Pentz  c.  Hawley  848 

People  i;.  Huron  Circuit  Judge  406 

V.  Morrill  541 

V.  New  York  235 

V.  North  San  Franciaoo  Asa.  8 

V.  Purviance  8 

Pepper  v,  Henzell  829 

Ferine  v.  Dunn  793 

Perkins  v.  Hendryz  896 

r.  Nichols  450, 849  a 

V.  Partridge  412 

Perrat  v.  Ballard  825 

Perrott  v.  Bryant  166,  168 

Perry  r.  Carr  28 

V.  Jenkins  831 

17.  Knott  212 

V.  Littlefield  455 

r.  Perry  70,  883 

V.  Phelips         407,  417,  421,  422,  425 

PeruYian  Guano  Co.  v.  Bockwold^      741 

Peruvian  Railways  Co.  v.  Thames  & 

Mersey  Ins.  Co.  871 

Fetch  V.  Dalton  281 

Pettibone  v.  Hamilton  286  b 

Petty  V.  Fogle  271 

V.  Taylor  849  a 

Peyroux  v  Howard  24 

Pflster  V.  Wade  291 

Phelps  V.  Elliott  699,  884 

V.  Sproule        853,  864, 874,  882,  886. 

626,  626,  796,  797,  798,  802,  806 

Philips  V.  Carew  304,  807,  808.  809 

Phillips  V.  Phillips  805.  852  b 

V.  Prevost  605,  606.  607 

V,  Richardson  849  a 

V,  Royal  Niagara  Hotel  Co.  42 

v.  Shaw  506 


Phipps  V.  Steward  612 
Phcenix  Ins.  Co.  v.  Abbott  99 
Phosphate  Savage  Co.  v.  Molleson  737 
Piatt  V.  Vattier  847 
Pickard  v,  Mattheson  421 
Pickens  v.  Knisely  42.  884 
Pickering  v.  Day  849  a 
Pickford  v.  Hunter  790 
Picquet  v.  Augusta  884 
Piedmont  &c.  Ins.  Co.  e.  Maury  228 
Pierce  v.  Equitable  Life  Assurance  So- 
ciety 218 

V.  Feaffans  786,  741 

V.  McClelUn  847 

Piercy  v.  Beckett  839 

Pierson  v.  David  503 

17.  Robinson  166, 167, 178 

V.  Ryerson  849  a 

Piggott  r.  Williams  389,  526 

Pilkington  v,  WignaU  339 

Pilley  17.  Robinson  745 

Pinch  V.  Anthony  628 

Pingree  v.  Coffin  42 

Pinkus  9.  Peters  836 

Piper  p.  Douglas  257 

Pisani  t\  Lawson  51 

Pitman  i7.  Thornton  403 

Pitts  v.  Short  312 

PitUburgh  Co.'s  Appeal  473 

Place  17.  Minster  252 

V.  Providence  852 

Piatt  17.  Squire  183 

Plant  17.  Plant  44 

Plomer  v,  Plomer  68,  71 

Plumbe  V.  Plumbe  242,  281  a 
Plumer  v.  McDonald  Lumber  Co.       556 

Plummer  v.  Doughty  200 

17.  May  234,  683,  784 

Plunket  V.  Joice  180, 181 

V.  Penson  76,  91, 178, 174 

Pointon  v.  Pointon  271,  276 

Pollock  V.  Lester  286  6 

Pomfret  v.  Windsor  776 

Pond  (7.  Clark  150 

Poole  17.  Attorney  General  69 

17.  Poole  726, 727 

Poore  V.  Clark  76  a,  121 

Pope  17.  Leonard  142,  271  a 

V.  Salamanca  Oil  Co.  47,  271  a 

Porous  Plaster  Co.  v.  Seabury  26 

Portarlington  v.  Soulby  442,  606,  608. 

681  a,  686,  688,  764,  810.  847 

Porter  r.  Cox  349,  383 

Portland  v.  Prodgers  61,  71 

Portlock  V.  Gardner  766  a,  813 

Portman  t7.  Topham  71 
Port  Royal  Railroad  Co.  v.  Hummond  489 

Portugal,  Queen  of,  v.  Glyn  569,  610, 

610  a,  820 

Post  V.  Bordman  569 

V.  Toledo  Ac.  Railroad  235,811,570 

Postgate  17.  Barnes  652 

Postlethwaite,  re  600 

Pott  17.  Gallini  432 

Potter  17.  Howe  887 


TABLE  OF  CASES  CITED. 


XXXIX 


Fbtter  p.  Potter 
Potts  0.  Hahn 

V.  Thames  Dock  Co. 
Powell  0.  Ardeme 

9.  DaytOD  &c.  R.  Ca 


8686 

271,  272 

207 

282 

271.  272 


V.  Wright    89, 102, 136  a,  185  6, 149, 

166,  207  b,  861 
V.  Toiing  42 

Powers  V.  Large  28 

V.  Raymond  28 

Pratt  V.  Boston  &  Albany  Railroad     163 
V,  California  M.  Co.  636 

V.  Keith  606 

V.  Taunton  Copper  Co.  163 

V.  Tnttle  218 

Prentiss  v.  Paisley  408  a 

Preschbaker  v.  Feamatt  849  a 

Preston  v.  Carr  699,  602 

r.  Smith  811,  462 

Prewit  V.  Graves  42 

Price  V.  Berrington  262 

V.  Coleman  271 

p.  James  312 

V.  Minot  142 

Prichard  v.  Littlejohn  391  a 

Priestley's  Appeal  414,  417 

Primm  V.  Raboteau  42 

Pringle  o.  Crooks  287,  283,  644 

Prioleau  v.  United  States  235 

Pritchard  v.  Hicks  89, 100, 104 

r.  Quinchant  69 

Proctor  V.  National  Bank  of  the  Re- 
public 489 
Prout  V,  Underwood  862 
Providence  Rubber  Co.  v.  Goodyear  417 
Prudential  Assurance  Co.  v.  Thomas  297 
Pollen  V.  Smith  863  a 
Pullman  P.  Car  Co.  v.Chicago  Trans.  Co. 

218 
Porcell  V.  Minor  417 

Pnrefoy  u.  Purefoy  287 

Posey  0.  Desbouvrie  661,  796 

Putnam  v.  Clark  408 

r.  Day  407 

Pyle  0.  Price  548 


Q. 


Railroad  Co.,  ex  parte 
Railroad  Co.  v.  On 
Railway  Co.  v.  Whitton 
Ramkissenseat  v.  Barker 
Randal  v.  Head 


399 
100,104 
26 
40^ 
862  a,  862  6 


Queen  v.  Ashwell 

591 

V,  Cox 

601 

Queen  of  Portugal  v. 

Glyn 

569,  610, 
610  a,  820 

QuUter  v.  Heatly 

869 

V.  Mttssendine 

817 

Quinby  v,  Conlan 

28 

Qoincy  v.  Steel 

26 

Qointine  v.  Yard 

78 

K. 

Radford  v.  Folsom 

741 

Raffety  v.  King 

644 

899 

Randall  t;.  Mumford      881,  845,  349,  383 

Ransom  v.  Geer  44 

Raper  v.  Sanders  42 

Ratzer  t;.  Ratzer  737 

Rau  p.  Von  Zedlitz  99,  899 

Ravald  u.  Russell  767 

Rawden  <;.  Sliadwell  621 

Rawlings  v,  Lambert  42 

V.  Rawlings  407 

Rawlins  v.  Dalton  746  a 

V.  Powel  899 

Ray  V.  Fenwick  163,  641 

17.  Law  408  a 

Rayley  v.  Best  166 

Raymond  v.  Russell  699 

Rayner  v,  Julian  161,  272 

V.  Koehler  178 
Raynbam  Congregational  Society  v. 

Raynham  Fund  473 

Read  v.  Brookman  4 

V.  Hambey  638 

V.  Patterson  147 

Reade  v.  Woodrooffe  866 

Reckefus  t;.  Lyon  634 

Reddington  v.  Lanahan  670 

Redfem  v.  Redfera  871 

Redfield  t;.  Gleason  394 

Redin  v.  Branhan  603 

Redmond  v.  Dana  42 

Reed  v,  Cumberland  M.  F.  Ins.  Co.  863  c, 

864 

Reeve  v.  Attorney  General  69 

V,  Dalby  790 
Reg.  (see  Queen) 

Regnes  i;.  Lewis  63 

Reichel  t^.  Magrath  862 

Reid  V.  Langlois  862 

V.  Stuart  366 

Reiner  v.  Salisbury  489 

Remer  v.  McKay  899,  809 

Remington  v.  Foster  473 

Renfro  v.  Goetter  392 

Renshaw  v,  Taylor  196 
Republic  of  Costa  Rica  v,  Brian  ger 

66.236 

u.  Strousberg  862  6 

Republic  of  liberia  v.  Imperial  Bank  236 

0.  Roye  236 

Republic  of  Peru  v.  Dreyfus  470, 676, 

607 

17.  Weguelin  235 

Respass  v.  McClanahan  412,  416 

Rettig  V.  Newman  9(12 

Reubens  v.  Joel  26, 100 

Reynes  v.  Dumont  218 
Reynolds  v.  Crawfordsville  Bank        466 

V.  Reynolds  419 

Reynoldson  v.  Perkhis  144, 198 

Rhea  v.  Rbenner  61 

Rheam  v.  Smith  538 


xl 


TABLE  OF  CASES  CITED. 


Rhode  Island  v.  Maseachusetti   471,  663, 

697 

Rhodes  v,  Warburton  610 

Ricardo  t;.  Garcias  783,  784,  786 

Rice  V.  Merrimac  Hosiery  Co.      241, 267 

V.  Shate'  76 

V.  Smith  286 

Richards  v.  Bayly  803 

V,  Butler  260 

V.  Cooper  198 

t;..Mackall  636 

V,  Richards  216 

v.  Salter  297 

V.  Todd  301,  399 

Richardson  v.  Hadsall  198 

V.  HasUogs  76  c,  96, 116  6, 131. 

136 

V.  Hurlbert  668 

V.  Larpent  132, 134, 186,  186  b 

V.  Mitcliell  847 

V.  Nixon  161 

Richmond  v,  Adams  National  Bank      66 

V.  Irons  99,  883 

r.  Tayleur  426 

Ricker  v.  Powell  417 

Ricks  V.  Baskett  608 

Ridler  v.  Ridler  64 

Rigg  v.  Hancock  42 

Riggs  V.  Huffman  409 

Riley  v,  Lyons  787 

Rindskopf  v.  Platto  811 

Rinehart  v.  Long  272 

Ringo  V.  Warder  61 

V.  Woodruff  391  a 

Ritchie  v.  Aylwin  662 

Rivet  V.  Lancaster  61 

Roach  V.  Hulings  47 

Robbins  t;.  Arnold  197 

Roberdeau  v.  Rous  *      '  466,  489 

Roberts  v.  Birgess  849  a 

Roberts  v.  Clayton  646 

V.  Evans  63 

V.  Kingsly  416 

V.  Knight  489 

V.  Le  Hir  699 

V.  Madocks  662 

V.  Marchant  160, 177  a 

r.  Oppenheim  600, 869 

V.  Roberts  362 

V.  Stigleraan  849  a 

V.  Tunstall  207 

V,  West  68 

Robertson  v.  Lubbock  662,  666,  826 

V.  Southgate  329,  349 

t\  Winchester  334 

Robins  v.  Hodgson  196 

Robinson  t;.  Baugh  286  b 

V.  Cross  271 

17.  Dix  641 

17.  Gee  182 

V.  Guild  681.  688 

V.  Hardin  849  a 

17.  Jenkins  291 

17.  Lamond  678  a 

17.  MandeU  949  a 


Robinson  v,  Reynolds 

17.  Robinson 

t7.  Sampson 

t7.  Smith 

17.  Springfield  Ca 

V.  Thompson 

V.  Tonge 
Robson  17.  Dodds 


61 

271 

414 

641,  746 

163,271 

467,  468 

790 

462 


Roche  (7.  Morgell       42,  649,  666,  686,  797 
Rock  Portland  Cement  Co.  v.  Wilson    41 

Rodgers  o.  DibreU  411 

Rodney  v.  Hare  881 

Roemer  v.  Simon  421 

Rogers  v,  Blackwell  871 

17.  Rogers  884 

17.  Traders'  Ins.  Ca  163 

Rolf  e  17.  Gregory  6a3 

V.  Peterson  690 

Romaine  v.  Hendrickson  140 

Rome  Bank  r.  Haselton  101 

Rondeau  u.  Wyatt                 319,  668,  662 

Root  r.  Lake  Shore  Ry.  Co.  473 

Rootham  v.  Dawson  478 

Roper  Lumber  Co.  v.  Wallace  26 

Roscarrick  v.  Barton  198 

Rose  9.  Gannel  306,  816 

17.  Page  186, 198 

Rossi7.Crary  89,00 

17.  Gibbs  600 

Rothschild  o.  Queen  of  Portugal  890 

Roundtree  17.  Gordon  840  a 

Rouskulp  17.  Kershner  697 

Routh  17.  Kinder  102 

Roverav  v.  Grayson  81,  86 

Rowan 'i7.  Sharps'  Rifle  Co.  401 

Rowbotham  v.  Jones  286  6 

Rowet7. 808,309 

V,  Teed     606,  607, 647,  662, 762,  763, 

860 

17.  Tonkin 

17.  Wood 
Rowell  17.  Jewett 
Rowley's  Appeal 
Rowsell  17.  Morris 
Roy  17.  Beaufort 
Royle  17.  Wynne 
Rubber  Co.  i7.  Goodyear 
Ruckman  v.  Cory 
Rudge  17.  Hopkins 

Ruegger  t7.  Indianapolis  R.  Co.  - 
Rulluff,  ex  parte 


Russell  p.  Barstow 
17.  Clark 


V.  Dickeschied 

17.  Garrett 

17.  Jackson 

17.  Loring 

17.  McLellan 

17.  Sharp 

17.  Wakefield  Water  Works  Co. 
Rutland  v.  Brett 

17.  Paige 
Ryan  v.  Anderson 
Rybott  17.  Barren 


646 
832 
186 
849a 
171 
690 
742 
414 
636 
121 
741 
168 
478 

70, 81,  86,  819,  476, 

641 
811 
271 
600 
473 
300 
831,  846,  383 
132 
700 


889 
153 

668 


TABLE  OF  CASES  CITED. 


xU 


Ryder  i;.  Topping 
RyUinda  r.  iktoucbe 
KyTes  V.  RjTes 


S. 


278  a 

182,  839,  385 

246,  258,  820,  476 


Sachs  V.  Speilman  800 

SackYill  9.  Ayleworth  901,  818 

St  John  V.  St  John  269 

St.  Katharine  Dock  Co.  v.  Mantzga    874 
St  Lonia  &c.  Ry.  Co.  v.  Wilaon  142 

Sale  V.  McLean  473 

Salem  National  Bank  i;.  Salem  Co.      399 
Saliabary  v.  Bag^ot  775 

Salisbury  Milla  u,  Townaend         153,  291 
Salkeld  v.  Science  457, 659,  693 

Sahnon  v.  Clagett  849  a 

V.  Smith  -     849  a 

Saloy  V.  Bloch  151 

Saltmarsh  v.  Hackett  838 

Saltos  9.  Tobiaa  652,  657,  708 

SalTidge  V.  Hyde         274,  278  a,  580,  538 
Samainego  v.  Stiles  153 

Samis  v.  King  142 

Sammia  v,  L'Engle  291 

Sample  v.  Sample  266 

Sampson  v.  Swettenham  572 

Sanborn  v.  Dwinell  271 

Sanders  v.  Benson  660 

p.  King     651,  660,  668,  673.  675.  687, 

727,  732,  797 
Sanderson  r.  Crouch  360 

Sandilands  v.  Innes  179 

Sapp  V.  Phelps  271 

Sapphire,  The  55 

Saratoga  County  Supervisors  v.  Sea- 
bury  291 
Saall  V.  Browne  856 
Saunders  v.  Jones                          572,  856 
Savage  v.  Lane                      180,  203,  264 
Saville  v.  Tancred  221 
Savory  f.  Dyer  41 
Sawyer  v.  Baker                                   160 
V.  Boston                                         503 
r.  Campbell                                     905 
9.  Davis                                          406 
V.  Noble                                  271,  641 
Saxton  u.  Davis    271,  278  a,  495,  516,  530 
Sayers  v,  Collyer  41 
Sayles  v.  Tibbitu                                  793 
Scanlan  v,  Scanlan                                856 
Scarry  v.  Eldridge                                197 
Schjott  V.  Schjott  63 
Schinter  v.  Harvey                               291 
Scholefield  v.  Heaileld                  167, 168 
School  District  v.  Weston                 297  6 
Schrsppel  v.  Redfleld                           816 
Schultz  V.  Winter                              286  b 
Schwoerer  v.  Boylston  Market  Ass.    151 
Scott  V.  Jones                                    759  b 
V.  Neely                                    28,  555 
V.  NicoU                                 74  a,  200 
9.  Rand                                           741 
V.  Rowland                                    898 


Scottish  Widows'  Fund  v,  Craig  72 

Scudder  v.  Young  40,  42 

Scurry  v.  Morse  218 

Seals  V,  Phillips  884 

Searight  v.  Payne  693 

Sears  u.  Carrier  742 

17.  Hardy  207 

Seaton  v.  Grant  452 

Secombe  v.  Campbell  809 

Secor  V.  Singleton  47,  342 


842,  849,  851 

848 

741 

849  a 

489 

819, 594 

54 

388 

699 

154 

128,  214 

388 


Sedgwick  v.  Cleveland 

Seear  v.  Lawson 

Seevers  v.  Clement 

Seitz  V.  Mitchell 

Seixas  v.  King 

Selby  V,  Crew 

Selden  v.  Preston 

Sellas  V,  Dawson 

Sellon  V.  Lewen 

Sells  V,  Hubbell 

Selyard  v.  Harris 

Semple  v.  Price 

Senft  V.  Manhattan  R.  Co.  839 

Serrao  v.  Noel  41 

Severn  v.  Fletcher  812 

Sewing  Machine  Co.  v.  Dunbar  417 

Seymour  v.  Bailey  64 

V.  Seymour  819 

Shackell  v.  Macauley  280,  630,  658 

Shafer  v.  O'Brien  684 

Shaffer  v,  Fetty  271,  634 

Shaftesbury  t;.  Arrowsmith       672,  574  a, 

574  6 
Shainwald  v.  Lewis 
Shannon  v,  Fechheimer 

v.  Hanks 
Sharland  v.  Mildon 
Sharon  v.  Hill 


41 

887 

43 

178 

741,  878 

856 

594 

135  6 

41,44 

384 

455 

606,  651,  668,  852  a 

291,292 

197 


V.  Terry 
Sharp  V.  Carter 

y.  Day 

V.  Taylor 
Shaw  V,  Bill 

V.  Chase 

V.  Ching 

V.  Coster 

V.  Hoadley 

V.  Smith  859 

Sheehan  v.  Great  Eastern  Ry.  Co.       160 
Sheffield  Canal  Co.  v.  Sheffield  Hail- 
way  Co.  423  a 
Sheffield  Waterworks  9.  Yeomans       277 
Sheldon  t\  Aland  426 

Shelley  v. 808 

Shelton  v.  Van  Kleeck  407 

Shenandoah  Valley  R.  Co.  v.  Dunlop    42 

V.  Griffith  884 

Shepard  v.  Akers  42 

v.  Manhattan  Ry.  Co.  159 

Shepherd  v.  Gwinnet  193 

V.  Lloyd  464 

r.  Roberts  847 

Sheppard  v,  Gilmore  28 

0.  Nixon  473 

Sherman  v.  Cox  193 


xlii 


TABLE  OF  CASES  QTED. 


Sherrington  v.  Smith 
Sherrit  v.  Birch 
Shields  v.  Barrow 
Shirley  v.  Ferrers 
V.  Goodnougli 


636 

89, 147, 166,  204 

271,  809 

804,308 

218 


Shoe  &  Leather   Reporter   Ass.  t;. 

Bailey  858 

Short  V.  Emperingham  680 

p.  Mercier  678  a 

Showell  V,  Winkap  607 

Shrader  v.  Walker  281 

Shuee  v.  Shuee  628 

Shuttle  worth  v.  Lay  cock  287 

Sidden  v.  Lediard  841 

Sidney  v.  Sidney  28 

Sigel  V.  Phelps  68 

Sigman  v.  Lundy  899 

Silver  Lake  Bank  v.  North  66 

Simmons  v,  Baynard  70 

V,  Simmons  878 

Simms  v.  Guthrie  79 

Simons  v.  Milman  727 

Simpson,  ex  parte  270 

Simpson  t\  Fogo  462 

V.  Vaughan  178 

17.  Wallace  271 

Sims  V,  Adams  271 

V,  Burk  899 

V.  Lyle  682 

Sinclair  r.  Sinclair  69 

Smger    Manuf.    Co.   v.    Springfield 

Foundry  Co.  271 

Singleton  v.  Singleton  409 

Sizer  t;.  MUler  161, 286,  637  a 

Skeeles  v.  Shearly  807  a 

Skey  v.  Bennett  101 

Skinner  v.  Great  Northern  Ry.  Co.      600 

Slack  v.  Walcott  379 

Slade  v.  Rigg  198, 197 

Slason  r.  Wright  401,  466 

Slater  v,  Canada  Central  R.  W.  Co.      42 

r.  Cobb  899 

V.  Smith  762 

Sledge  v.  Boone  427 

Sleech's  case  167, 178 

Slingby  v.  Hale  409,  411,  684 

Slingsby  v.  Boulton  297 

Sloan  V.  Sloan  419 

Sloman  v.  Kelly  607, 826, 846 

Small  V.  Attwood  116, 132, 136,  726,  863  h 

Smalicombe's  case  813 

Smets  V.  Williams  602,  820 

Smith,  ex  parte  421 

Smith  17.  Attorney  General  301 

17.  Babcock  896,  898 

V.  Bourbon  County  473 

i\  Brittenham  164 

V.  Brooksbank  214  a 

V.  Brownlow  121 

t\  Bumham  263, 265  a 

V.  Clarke  876  a 

V.  Clay  410, 421,  635 

r.  Davidson  264 

V.  East  India  Co.  602  a 

17.  Fox  667 


Smith  V.  Green 

17.  Hadley 

17.  Hibbard 

27.  Hibernian  Mine  Co. 

t*.  Hurst 

r.  Kay 

V.  Leveaux 

r.  McDonald 

17.  Moffatt 

17.  Moore 

V.  Orton 

r.  Payne 

r.  Portland 

V.  Read 

17.  Rowe 

17.  St.  Louis  M.  Ins.  Co. 

r.  Serle 

17.  Sherman 

V.  Smith 

V.  Snow 

17.  Target 

r.  Turner 

17.  Tnrrentine 

17.  Weguelin 

V.  Wheatcroft 

t7.  Williams 

V.  Wood 

V.  Woolfolk 
Smyth  V.  Myers 
Snell  V.  Hyat 
Snodgrass  v.  Butler 
Snow  9.  Boston  Blank  Book  M.  Co. 
Snyder  v.  Cabell 

17.  Martin 
Sobernheimer  v,  Wheeler 
Society  for  Propagation  of  the  Gos- 
pel V.  New  Haven  66,  469 

V.  Wheeler  65 

Sodor  and  Man,  Bishop  of,  t7.  Derby   608 
Solomon  t7.  Solomon  166 

Solomons  e7.  Laing  282 

Somerby  v.  Bun  tin  464 

Somerset,  re  63 

Somerset  County  Bank  v,  Veghte        764 
Somerviile  v.  Mackay  606,  006 

Soulard  v.  United  States  469 

Southall  17. 621,  622,  663, 667. 677. 

687,  688,  691,  697 

v.  British  Assurance  Society         903 
Southard  v.  Russell  117 

V.  Sutton  186 

South  Carolina  t7.  Georgia  406 

South  Carolina  Bank  v.  Case  66 

South  Sea  Co.  v.  Bumpstead  621 

17.  Wymondsell  764 

Soutter  t7.  Milwaukee  &c.  R.  Co.  839 

Souzer  v.  De  Meyer  688,  699 

Spain,  King  of,  t7.  Machado    66,  282,  609, 

644 

17.  Mendizabel  66 

Sparke  i7.  Montriou  672 

Spencer,  re  232 

Spencer  v.  Peek  808 

V.  Wray  864 

Sperry  t7.  Miller  821 


282 

884 

177 

78,  81,  87 

100 

263 

218 

70 

496 

191 

806 

164 

160 

688,686 

26 

334 

862,868 

893 

286  6 

207  a,  212 

293 

684 

102 

69  a 

394 

207  6,602 

261,603 

884 

63 

70 

294 

847 

271 

877 

100 


TABLE  OF  CASES  CITED. 


xliii 


Spill  9.  Celloloid  Mannf .  Co. 
Spragg  V,  Corner 
Spragae  v.  West 
Spring  V.  Gray 

9.  South  Carolina  Ins.  Co. 
Sparr  u.  ScoviUe 
Squire  v.  Hewlett 

r.  Lincoln 


428 
390 
291 
764 
291 
489 
473 
99 


Stackhonse  r.  Bamston  761,  766, 767, 769 
Stacy  e  Pearson  319 

Su£ford  p.  Bryan  418 

r.  Howlett  882,  836,  886,  614 

Stafford  r.  London  218,  641,  746 

Stafford  Bank  v.  Sprague  271 

Stamps   V.  Birmingham  and  Stoor 

Valley  Railway  Co.  903 

Standish  v.  Radley  387  a,  412,  421 

Stanford  o.  Murphy  883 

Stanhope  u.  Nott  602 

Sunley  o.  Mather  196 

9.  Stock  169 

Stanton  v.  Embrey  741 

Supilton  V.  Stapilton  40 

Stapylton  v.  Scott  894 

SUme  V.  Farr  207 

State  r.  Brown  271 

V.  ChurchiU  28,  218 

r.  Columbia  849  a 

V.  Foot  100 

V.  Hannibal  &c.  R.  Co.  287 

V.  Maury  689 

V,  New  Orleans  &c.  B.  Co.  741 

V.  Turner  72 

V.  Wheeling  Bridge  Co.  8 

SUthamv.  Hall  297  a 

Steams  v.  Paige  688,  766  a 

Stebbins  9.  St.  Anne  271 

Steele  v.  Maunder  168  a,  197 

Steinbach  v.  HiU  602 

Steinriede  v.  Tegge  887 

Stephens,  re  769  6 

Stephens  v.  Frost  171,  641,  884 

V.  Whitehead  271 

Stemberger  v.  McGo^em  26 

Sterry  v,  Arden  896 

Steuart  v.  Gladstone  266  a 

Stevens  v.  Cooper  761 

V,  Guppy  42,  426 

r.  Hayden  32 

V.  Hey  414 

V.  Post  849  a 

V.  Stevens  638 

V,  Warren  297 

Stevenson  r.  Austin  101, 188, 149 

Stewart  r.  East  India  Ca  231,  232 

p.  Flint  466 

p.  Great  Western  Railway  42 

p.  Nugent  828 

StUlwell  p.  M'Neely  207 

Stimson  p.  Lewis  164 

Stinson  p.  Hildmp  47 

Rtirrat  v.  Excelsior  Manuf .  Co.  266 

Stockbridge  Iron  Co.  p.  Hudson  Iron 

Co.  128 

Stockton  p.  Anderson  214 


Stokes  p.  Clendon 
Stone  V.  Baker 

p.  Moore 

r.  Reed 

p.  Thomas 

p.  Yea 


194 
626 
866 
296 
473,  716 
688 


Stonemetz  P.  M.  Co.  p.  Brown  F.  M. 

Co.  266,  278  a,  899 

Stooke  r.  Vincent  730 

Storrs  p.  Wallace  634 

Story  V,  Fry  168, 176 

p.  Johnson  276 

p.  Windsor  240,  668,  771 

Stout  p.  Cook  478 

Stow  p.  Russell  462 

Straker  p.  Reynolds  869 

Strange  p.  Bell  291 

Strange  way  8,  ex  parte  62,  71 

Stratford  r.  Hogan  846 

Strathmore  p.  Bowes  61 

Stratton  p.  Hemon  100 

Straughan  p.  Hallwood  339 

Strawbridge  p.  Curtiss  721 

Street  p.  Rigby  664 

Strickland  p.  Aldridge  768 

p.  Strickland  882 

p.  Weldon  49 

Stuart  p.  Blair  271 

p.  Burro wes  382 

p.  Bute  862 

Suffolk  p.  Green  682, 608 

Sullivan  p.  Fulton  Steamboat  Co.        721 

p.  Phillips  286 

p.  Portland  Railroad  Co.        473, 813 

p.  Royer  28 

Sultan  p.  Providence  Tool  Co.  473 

Sulzbacher  p.  Shoe  &  Leather  Bank    291 

Sumner  p.  Thorne  798 

Supervisors  p.  Mineral  Point  R.  Co.      42 

Sutherland  p.  Lake  Canal  Co.  193 

Sutton  p.  Scarborough  312,  761,  762 

Swaine  p.  Great  Northern  Ry.  Co.        41 

Swallow  p.  Day  901 

Swan  p.  Pprter  26 

p.  Swan  383 

Swan  Point  Land  &  Cattle  Co.  p. 

Frank  142 

Swanston  v.  Lishman  869 

Sweet  V.  Young  862  a 

Swift  p.  Edson  197 

p.  Larabee  284 

p.  State  Lumber  Co.  72 

p.  Stebbins  207 

P.Swift  866  a 

Swinborne  v.  Nelson  672,  862  a,  869 

Switzer  p.  Skiles  762 

Symes,  ex  parte  677,  678,  691,  693 


T. 

Tankersly  p.  Pettis 
Tansey  v.  McDonnell 
Tappan  p.  Norman 
p.  Smith 


407 

400,742 

70 

848 


xliv 


TABLE  OF  CASES  CITED. 


Tarbell  v.  Durant  42 

Tarleton  v.  Dyer  63,  71,  873 

p.  Hornby         496^  688,  726,  817,  818 

Tasker  t;.  Small  272 

Tate  p.  Ohio  &  Miss.  R.  Co.  271 

Tatum  V.  Walker  42,  888 

Tavenner  v,  Barrett  231 

Tayleur,  re  308 

Taylor,  ex  parte  210 

Taylor's  estate,  re  884 

Taylor  v.  Bay  City  Street  Ry.  Co.    286  6 

V.  Bruen  675 

V.  Charter  Oak  Life  Ins.  Co.        419 

V.  Corneliua  791 

V.  Haylin  261 

17.  HemiDg  241 

i;.  Holmes  503 

V.  Longworth  22(5  a 

V.  Luther  688 

r.  Midland  Railway  153 

V.  Obee  895 

V.  Rudd  679 

r.  RundeU  852 

V.  Salmon      76  c,  78,  94,  96, 116, 126, 

132,  184,135  a 

V.  Sharp  412 

V.  Taylor         61,  338,  861  b,  417,  421 

V.  Webb  228,  238 

V  Wemyss  723 

Teale  i'.  Teale  303 

Teall  17.  Slaven  818 

V.  Watts  42 

Tekait  DoorgtL  Persad  Singh  v.  Te- 

kaitni  Doorga  Konwari  791 

Telegraph  Co.  v.  Davenport  153 

Telfair  v.  Stead  160, 168, 176 

Telford  v.  Ruskin  858 

Temple  Bar,  The  28 

Tench  i7.  Cheese  266 

Tenham  v.  Herbert  124 

Terry  v.  Commercial  Bank  428 

V.  Sharon  356 

Texas  v,  Hardenberg  42 

Thames  &  Mersey  M.  Ins.  Co.  v  Con- 
tinental Ins.  Co.  903 
Thayer  v.  Smith  473 
Third    National    Bank   v,  Skillings 

Lumber  Co.  893 

Thomas  v.  Bibb  28 

V.  Dunning  184,  193 

V.  Harvie  409,  410,  417,  419 

17.  Hobler  42 

17.  Lethbridge  852 

17.  Rawlings  412 

17.  Sellman  534 

Thomas   Huston  El.  Co.  v,  Sperry 

El.  Co.  278  a 

Thomason  v.  Smithson  849  a 

Thompson,  re  63 

Thompson  v.  Brown  100 

17.  Dunn  672,  853  a,  856 

V.  Goulding  403,  421 

V.  Hawley  394 

17.  Hey  wood  42 

17.  Lake  101 


Thompson  v.  MazweU 

V.  Railroad  Cos. 

V.  Reno  Savings  Bank 

t7.  Topham 
Thomsom  v.  Wooster 
Thorby  v.  Yeats 
Thornton  v.  Houtze 
Thorold  v.  Hay 
Thorpe  t7.  Brumfitt 

17.  Hughes 

V.  Jackson 


407,408 

26.473 

101 

87,  181 

408 

63 

271 

873 

271 

563 

167,  178 


t7.  Macauley  316,  668,  597,  608 

9.  Mattingley  356 

Thring  v.  Edgar     661,  660,  668,  673,  676, 
676,  682,  687.  688,  727,  754,  762 

Throckmorton  u.  Throckmorton  849,  874 

Tidd  17.  Clare  442 

Tighlman  v.  Proctor  877 

V.  Werk  412,  416,  419.  423 

Tildeslev  t.  Harper  883 

Tillinghast  v,  Clianiplin  262 

Tillman  r.  Thomas  443 

Tinkler  r.  Swaynie  201 

Tipton  17.  Wortham  274 

Tison  17.  Tison  869 

Titterton  v.  Usbonie  498 

Todd  0.  Gee  812,  443 

Toledo  Tie  &  L.  Co.  v.  Thomas  660 

ToUett  V.  Tollett  613 

Tomkin  t7.  Lethbridge  462 

Tomllns  t7.  Palk  421 

Tomlinson  i;.  McKaig  407 
Tompkinson  v.  South  Eastern  Ry.  266 
Tompson  r.  Bank  of  Redemption         452 

Tonkin  r.  Letlibridge  339,  385 

Topliam  i\  Constantine  41 

Toulmin  v.  Copland  422 

Tourton  v.  Flower  496,  787 

Tower  Manuf.  Co.  v.  Thompson  100 

Towle  V.  Janvrin  100 

17.  Pierce  78 

Town  V.  Needham  849  a 

Townly  ».  Osuey  501 

Townsend  v.  Bogert  311 

V.  Capernowne  160, 177 

r*.  Parton  508 

Tracewell  v.  Boggs  902 

Traphagen  v.  Voorhees  412 

Trapier  v.  Waldo  196 

Travers  v.  Bulkeley  68,  71 

17.  Ross  456 

Travis  o.  Waters  871 

Tread  well  v.  Brown  271 

r.  Patterson  602 
Ti^cothick  V.  Austin  168,  231 
Trelawny  v.  WQliamt  488 
Tremolo  Patent,  The  893 
Trevor  v.  Trevor  776 
Trinity  House  v.  Burge  698 
Troughton  v.  Binkes  184,  186,  616 
Troup  V.  Troup  871 
Trow  City  D.  Co.  ».  Curtin  621 
Troward  t7.  Bingham  621 
Troy  &  Greenfield  Railroad  v.  Com- 
monwealth 69  a 


TABLE  OF  CASES  CITED. 


xlv 


Trfae  v,  Halej 
Trulock  V.  Kobey 
Tmmaii  v.  McCotbum 
Tabbi;  Fort 
Tucker  v.  Bean 


188 
407 

26 
473 

70 


V.  Cheshire  Bailroad  Oa  206, 267, 

865 
r.  Tacker  639 
V.  Zimmemuui  160 
TuUar  v,  Baxter  284  a 
Turner  v.  Alabama  Mining  Co.  142 
p.  Bank  of  North  America  720,  721 
V,  Berry  833,  409 
V.  Borla«e  129  a 
V.  Burkinshaw  241 
V.  Boubleday  279 
p.  Knrille  721 
p.  Hill  129  a 
V.  London  &  South  Western  Rail- 
way Co.  363 
V.  Marriott  394 
9,  Moy  121 
V.  Robinson                   271  a,  279,  536 
V.  Tepper  422 
V.  Turner  68,  60 
9.  Wight                          166,  342,  351 
Tarquand  p.  Marshall  182 
Tnrton  v.  Barber  000 
Tntwiler  v.  Dunlap  197 
Tweddell  p.  Tweddell  606,  558 
Twycross  v.  Drejf lu  69  a 
Tyler  v.  Bell  179 
V,  Yreka  Water  Co.  201 
Tyson  v.  Applegate  901,  207 


U. 


Uhlmann  v.  Amholt  B.  Co.  548 

Ulbricht  v.  EufAula  Water  Co.  285 

Umf  reville  v.  Johnson  286  b 

Underwood  v.  Dugan  638 

Union  Bank  v.  Barker  678 

u.  Crine  26 

V.Geary  849a,  875a 

V,  Kerr  41 

p.  Manby  862  6 

Union  P.  Ry.  Co.  p.  Baltimore  811,  473 

r.  Botsiord  666 

p.  Cheyenne  285 

United  Lines  T.  Co.  v.  Steyens  421 

United  R.  &  C.  Cos.  p.  Long  Dock 

Co.  906 

United  States  p.  American  Bell  Tele- 
phone Co.                 278  a,  667,  888 

V.  Arredondo  469 

p.  Beebe  49,  63f> 

V.  Cameron  300 

p.  Clarke  69  a,  469 

p.  Curtner  271 

V.  Dalles  Military  Road  Ca  697 

p.  Button  665 

V.  La  Vengeance  24 

«.  McLftughUn  811,  864 


United  States  p.  McRae  576,  607 

p.  The  Peggy  468 

p.  Percheman  468,  469 

p.  Pittsburgh  Ac.  R.  06.  8 

p.  Pratt  Coal  Co.  61 

p.  San  Jacinto  Tin  Co.  49 

p.  Southern  Pacific  R.  Co.  456 

p.  Wagner  235 

United  States  Trust  Co.  p.  Roche        188 

University  v.  Finch  64 

Upjolin  r.  Ewing  201 

Urlin  p.  Hudson  737,  742 

Usbome  p.  Baker  614 

Utica  Insurance  Co.  p.  Lynch  854 

Utterson  p.  Mair  178, 227,  614,  526 

Uxbridge  p.  Staveland  265,  267,  580 


V. 


Vale  p.  Meredith  844 

Van  Cleef  p.  Sickles  103  a 

Vandeveer  p.  Holcomb  392 

Van  Hook  p.  Whitlock  603,  751 

Van  Houten  p.  Van  Winkle  261 

Van  Sandau  p.  Moore       82,  94, 182, 186, 

848,869 
Van  Schaak  v.  Saunders  196 

Van  Vechten  v.  Terry  143 

Van  Weel  v.  Winston  261 

Varick  v.  Briggs  808 

p.  Smith  283,  284 

Varrian  v.  Berrien  293 

Vattier  p.  Hinde  287,604  a 

Vaughan  v.  Aldridge  679 

V.  Fitzgerald  806,  816,  816 

Vaughn  v.  Lovejoy  505 

Vavasseur  V.  Krupp  69  a,  218 

Veazie  v.  Williams  333 

Veghte  ff.  Raritan  Water  Power  Co.  641 
Veile  p.  Blodgett  859  a 

Venables  p.  Foyle  428  a,  640 

Venner  v.  Atchison  &c.  R.  Co.  312 

Verchild  v.  PauU  810 

Vemey  v.  Macnamara  900,  901 

p.  Thomas  399 

Vernon,  re  805 

Vernon  p.  Blackerby  118 

p.  Vernon  543,  817 

Verplanck  p.  Caines  443 

Vetter  p.  Schreiber  600 

Vetterlein  p.  Barker  150,  415 

V.  Barnes  150 

Vickers  v.  Bell  178,  856  a 

Vicksburg  &c.  K.  Co.  p.  Phillips  100 

Vigel  V.  Hopp  849  a 

Vigers  p.  Audley  343»  868,  374,  641 

Villavaso  p.  Barthet  741 

Vincent  p.  Matthews  408  a 

Virginia  &c.  Manuf.  Co.  p.  Hale  236,  314 
Vose  p.  Philbrook  26,  78 

Vredenburg  v,  Johnson  600,  502 

VuUiamy  v.  Noble  178 

Vyvyan  p.  Vyvyan  291 


xlvi 


TABLE  OF  GASES  CITED. 


w. 

Wabash  ftc.  Rj.  Co.  u.  Central  Trust 

Co.  103 

Wade  V.  Pulsifer  271.  448 

V.  Rusher  164,  282 

Wadhanis  v.  Gay  480 

Wagstafif  V.  Bry&u  266 

Waine  v.  Crocker  791 

Wainwright  v.  Waterman      104, 140, 203 

Waite  V.  Temple  89,  90 

Wake  V.  Parker  63 

Wakefield  v.  Marr  70 

Wakelin  r.  Walthal  428  a,  640 

Wakeman  v,  Bailey  823»  519 

V,  Groyer  150, 157 

9.  Kingsland  297 

Walbum  V.  Ingilby    97, 11^  182, 184, 258 

Walford  v.  De  Pienne  61 

Walker  u.  Brooks  153 

V.  Devereaiix  42 

V,  Gilbert  832 

V.  Locke  762 

i;.  Powers  271 

i;.  Symonds  159,  218,  214 

Wall  v.  Stubbs  769 

Wallace  v.  Sorter  291,  502 

Waller  v.  Shannon  271  a 

Walley  v.  Walley  78, 81 

Walling  0.  Beers  489 

Wallingford  v.  Mutual  Society  251 

WallU  V,  Portland  819,  557,  594 

Wall  worth  v.  Holt     78,  95, 115,  132,  184, 

135  6 

Wallwyn  r.  Lee  809 

Walmsley  p.  Child  813, 478 

Walpole  ».  Orford  42 

Walsh  17.  Clive  557 

V,  Walsh  70 

Walsham  v.  Stainton  288,  541 

Walsingham  v.  Goodricke  600 

Walter  v.  Kiehl  193 

Walters  v.  Northern  Coal  M.  Co.         838 

V.  Walters  160 

Walton  V.  Westwood  241, 452 

Ward  V.  Arredondo  77,  79 

V.  Clay  455 

V.  Cooke  271 

V.  Kent  411 

V.  Meath  71 

V.Northumberland  161,271,276,278  a, 

285, 580 

V,  Patton  884 

V.  Peck  548 

V.  Seymour  185 

V.  Sittingbourne  Railway  Ca        279 

V.  Waterman  151 

Ware  v.  Curry  271 

V.  Hylton  469,  470 

Warfleld  v.  Fisk  65 

Waring  v,  Mackreth  812,  546 

V,  Turton  207 

9,  Ward  182,  506 

Warner  v.  DeWitt  County  Bank  18 

V.  McMullin  218 


Warner  v,  Warner 
Warren  v.  Burton 

V.  Furstenheim 

V.  Howard 

9.  Stawell 

V.  Warren 
Warrick  v.  Queen's  College 
Wartnaby  c.  Wartnaby 


407 

193 
S66 

150 

176,  180 

271 

121 

66,  494,  725 


Washburn  &  Moen  Manuf.  Co.  v.  Chi 

cago  G.  W.  F.  Co.  226  6 

Washington  &c.  R.  Co.  v.  Bradleys      877 
Waterman  r.  Buck  616 

Watertown  v.  Cowen  689,  544 

Watkins  v.  Atchison  302 

V.  Stone  658 

Watkyns  v.  Watkyns  28 

Watson  V.  Lion  Brewing  Co.  72 

V.  Palmer  849  & 

Way  V.  Bragaw  742 

Weale  r.  West  Midd.  Water  Works 

Co.  120,  128, 125,  278 

Weatherby  r.  St.  Giorgio  76  a,  89, 94, 149, 

207,  207  b,  210,  217 

Weaver  v.  Alter  392 

r.  Meath  688 

Webb  V.  East  553 

V.  Litcot  181 

V.  Pell  407,  409,  684,  838 

V.  Portland  Manuf.  Co.  285 

V.  Vermont  Central  R.  Co.  207 

Webber  n.  Gage  267 

V.  Taylor  164 

Webster  v.  Diamond  417 

V.  Hall  291 

V.  Harwinton  286 

V.  Hitchcock  156 

V.  Threlfall  853  b 

V.  Whewall  852  6 

Wedderburn  v.  Wedderbum       748, 756  a 

Wedlake  v.  Hutton  693 

Weed  V,  Beebe  193 

t;.  Smuil  399,  798 

Weeks  o.  Milwaukee  &c.  Ry.  Co.        602  a 

Weise  v.  Wardle  232,  233 

Weisman  i;.  Heron  Mining  Co.  257 

V.  Smith  898 

Weld  V,  Bonham  95,  96, 102,  157 

Weldon  u,  Neel  887 

Wellbeloved  v.  Jones  222 

Wellesley  v.  Wellesley  848 

Welling  V.  La  Bau  28 

Wellington  v.  Mackintosh  664 

Wells  t;.  Bridgeport  Hydraulic  Co.  241, 641 

V,  Partridge  271 

V.  Wood  901 

Wendc41,  in  re  66 

Wendell  v.  Van  Rensselaer    72,  77, 94, 96 

West  V.  Randall  72,  76  c.  77,  79.  81, 89, 96. 

97, 99, 107, 121, 124, 221, 231, 286,27 1 

V,  Shaw  407 

Westbrook's  Trusts,  in  re  832 

Westcomb  v.  Westcomb  70 

Westcott  V.  Cady  887 

West  of  England  Bank  v.  Canton  Ixm. 

Co.  670 


TABLE  OF  CASES  CITED. 


xlvii 


West  of  England  Bank  v.  Nickolls      856 

Western  Land  Co.  v,  Goinault      271, 634 

Weston  p.  Bowes  181 

r.  Empire  Assnrance  Co.  881 

V.  Hagfreraton  421 

V.  Keighlev  169 

West  Portland   Homestead  Ass.  v. 

Lownsdale  761 

Westory-on-Seyem  R.  S.  Authority  v. 

Meredith  602 

West  Va.  Oil  Co.  v.  Vinal  S99 

WetbereU  v.  Collins  192 

Wetherfaead  v.  Biackbam  468 

Wetmore  v.  Fiske  899 

Wejmouth  v,  Boyer  40,  42, 166, 167 

Whalev  v.  Dawson  271,  276 

r.  Norton  28 

Wheaton  v,  Atlantic  Powder  Co.         887 

Wheeler  v,  Le  Marchant  600 

V.  Trotter  28 

V.  Van  Wart  131, 132, 134 

V.  West  264 

Wbeelock  r.  Lee  28 

Wlielan  v.  Sullivan  902 

Whistler  v.  Webb  192, 198,  210 

Whitaker  v.  Wright  101 

Whitbeck  v.  Edgar  644 

Whitbread  v.  Brockhurst       662, 663, 664, 

667 

Whitcharch  i;.  Bevis       762, 763,  764, 766 

V.  Golding  812,  316,  478 

Whitcomb  r.  Minchin  342 

White  V.  Bartlett  193 

V.  Buloid  896, 632 

V.  Curtis  274  a,  680 

V.  Dayis  44 

V.  HiUacre  101 

p.  Pamther  430 

V,  Secor  200 

V.White  281,271,906 

V,  Williams  866 

White's  Bank  f.  Fartliing  272 

Whitehurst  o.  Coleen  28 

While  SUr  C.  G.  M.  Co.,  re  887 

Whitfield  V.  Fausset  813,  478. 

Whithome  u.  St.  Louis  Mut.  Life  Ins. 

Co.  671 

Whitmg  9.  Bank  of  United  SUtes,  72, 74  a, 

236  408,  407,  408  a,  684  a 

V.  Rush  838  a 

Whitla  p.  Halllday  196 

WhiUey  p.  Martin  266  a 

Whitman  p.  Abemathy  689 

Whitmore  p.  Ozborrow  99 

p.  Thornton  663 

Whitney  r.  Leominster  Savings  Bank    28 

p.  M'Kinney  163 

p.  Mayo  107 

p.  Roberts  607 

p.  Steams  70 

p.  Union  Railway  Co.  641 

Whittemore  p.  Cowell  233 

Whit  worth  p.  Davis  288, 284, 286^  812, 328, 

619 
p.  Goulding  812, 816, 478 


Whitworth  p.  Guagain  807  a 

Whorewood  p.  Whorewood         428  a,  640 

Whyte  P.  Ahrens  800 

Wier  p.  Tucker  866 

Wiggin  p.  Heywood  100 

Wigley  p.  Whitaker  402 

Wilf  ord  p.  Beaseley  896 

Wilhelm's  Appeal  603 

Wilhelm  p.  Byles  103  a 

Wilkes  p.  Rogers  28,  36 

Wilkinson  v,  Bauerle  466 

p.  Beal  40, 41 

p.  Dobbie  271 

p.  Dodd  266 

p.  Fowkes  343 

p.  Henderson  167, 178 

p.  Parry  218,  644 

p.  Searcy  '   629 

Willan  p.  Willan  266  a,  416 

Willard  p.  Tayloe  272 

WillaU  p.  Busby  80 

Willett  p.  Woodhams  41 

Williams,  in  re  61 

Williams  p.  Bankhead  72 

p.  Chard  366 

p.  Cooke  872, 621 

p.  Douglas  270 

p.  Farrington  698 

p.  Grant  County  Court  286 

p.  Jones  90 

p.  Kinder  349 

p.  Lambe  806 

p.  Lee  781 

p.  Neel  634 

p.  Steward  186,  312,  462 

p.  United  States  262 

p.  Wann  819 

p.  Wheaton  634 

p.  Whinyates  87 

p.  Williams  170,  224,  228 

p.  Wynn  70 

Williamson  p.  London  &  N.  W.  Ry.  Co.  878 

p.  McConnell  849  a 

WilUe  V.  Lugg  287 

Wiilimantic  I^nen  Co.  p.  Clark  Thread 

Co.  423 

WUlis  P.  Evans  266 

p.  Parkinson  421 

Williston  p.  Salmon  297  b 

Wilmot  p.  Maccabe  668, 697 

Wilson  p.  Church  286 

p.  Forster  672,  674 

p.  Grace  70,  876 

p.  Hammonds  678 

V.  Hill  466 

p.  Moore  178 

p.  Northampton  600 

p.  Scruggs  697 

p.  Todd  616 

p.  Webb  417 

p.  Wilson  61,  867,  6U7 

Winchester  p.  Winchester  421 

Whichester,  Bishop  of,  p.  Beavor  189, 193, 

861 

p.  Midhants  Railway  161 


xlviii 


TABLE  OF  CASES  CITED. 


Winchester,  Bishop  of,  v.  Paine  166, 108, 

194 
Windsor  v.  Windsor  44 

Wing  V.  Davis  201 

V.  Goodman  899 

Wingard  o.  Jameson  428 

Wingfield  v.  Whaley  146 

Winninglioff  p.  Witiig  287 

Winnipissiogee  Lake  Co.  v.  Worster  473, 

Winslow  u.  Najson  42 

Winsor  v.  Bailey  271  a,  874 

Winston  i;.  MitclieU  887 

Winter  v.  Smith  271 

Winters  v.  Claitor  466 

Wirt  V,  Hicks  241 

Wiser  v.  Biachly  77, 100, 104, 140, 141. 176, 

20d,  406,  413,  414,  421 
Wisner  r.  Bamet  484 

Withers  t;.  Sims  271 

Witters  u.  Foster  366 

V.  Sowles  473 

Wollensak  u.  Reiher  603 

Wood  i;.  Beadell  41 

V.  Dumraer  96, 119, 128 

V.  Griffith  861  a,  421 

V.  Mann         266,  383,  417,  604  a,  806 
V.  Midgley  762 

V.  Norton  68 

r.  Howe  662 

V.  Strickland  701 

V.  Taylor  838 

V,  Westborough  473 

r.  White  2266 

V.  Williams  200,  201, 207,  209 

V.  Wood  602 

Woodburn  o.  Woodbum  287 

Woodcock  V.  Bennet  86 

Woodhouse  v.  Woodhouse  818 

Woodman  v.  Freeman  473 

Woodruff  t*.  Dubuque  &c.  Hy.  Co.        874 
V.  North  Bloomfield  Gravel  Min- 
ing Co.  271 
V.  Woodruff  177 
».  Young                                         271 
Woods  V.  Morrell                                  266 
Woodward  v.  Hall                                271 
V.  Seely                                          287 
Woolf  V.  Pemberton  60 
Woollam  i\  Heam                         391,  394 
WooUey  v.  North  London  Railway  Co.  600 
Wooster  v.  Blake                                  699 
V.  Plymouth  28 


Worcester  v.  Georgia 

469 

Wormald  v.  De  Lisle 

242,244a 

Worman  i?.  Worman 

798 

Wormley  v,  Wormley 

229,642 

Worrell  u.  Wade 

899 

Worthington  v.  Scribner 

602  a 

Worthy  i;.  Johnson 

271a 

Wortley  v.  Birkhead 

604,  638,  648 

Wray  i;.  Hutchinson 

882 

Wright  V.  Atkyns 

41 

V.  Bluck 

611 

V.  Dame 

82 

V.  Dorset 

868 

V.  Frank 

890 

V.  Howard 

286,382 

V.  Miller 

892, 871 

V,  Mills 

231 

i;.  Plumptre 

629,  667,  676 

V.  Vernon 

48 

i;.  Wright 

61 

Wrottesley  v.  Bendish 
Wyatt  V.  Sweet 

679 

218 

Wyboum  v,  Blount 

71 

Wych  V.  Meal 

236 

Wye  Valley  Ry.  Co.  v.  Hawes  123 

Wyllie  V.  Ellice  212 

Wynn  r.  Doughty  683 

V.  WUIiams  760 

Wynne  u.  Callander  271, 286 

17.  Jackson  443 


Y. 

Yarrington  v.  Robinson 
Yates  V.  Hambly 

V.  Law 
Yeatman  v.  Yeatman 
Yeaton  v.  Lenox 


206 
194, 198 
634 
178 
279 


York,  Mayor  of,  v.  Pilklngton,  98, 120, 121, 

126, 278 
Yorkshire  Ry.  Wagon  Co.  v,  Maclure  884 
Young  t;.  Clarendon  Township  636 

V.  Hopkins  849  a 

V.  Keighly        418,  414,  416^  416,  417 
i;.  Lyons  169 

V,  Wliite  678 

V.  Young  604 


Zane  v.  Fink 
Ziegler  v.  Chapin 


166 
28 


COMMENTARIES 


ON 


EQUITY    PLEADINGS. 


COMMENTARIES 


OK 


EQUITY     PLEADINGS, 


CHAPTER  L 


INTBODUCTORY  CHAPTER. 


§  1«  Haying  in  a  former  work  treated  of  the  nature,  origin, 
and  extent  of  equity  jurisprudence,  as  administered  in  England 
and  America,  and  of  the  principles  by  which  the  jurisdiction  in 
equity  is  gOYcrned  and  limited,  the  path  is  now  open  for  us  to 
direct  our  inquiries  into  the  forms  and  modes,  in  which  this 
remedial  justice  is  applied  to  the  actual  business  and  concerns 
of  human  life,  in  order  to  protect  and  Yindicate  rights,  or  to 
preYent  and  redress  wrongs.  It  is  obYious,  that,  in  CYcry  sys- 
tem of  jurisprudence,  professing  to  proYide  for  the  due  adminis- 
tration of  public  justice,  some  forms  of  proceeding  must  be 
established,  to  bring  the  matters  in  controYcrsy  between  the 
parties,  who  are  interested  therein,  before  the  tribunal,  by  which 
they  are  to  be  adjudicated.  And  for  the  sake  of  the  despatch  of 
business,  as  well  as  for  its  due  arrangement  with  reference  to 
the  rights  and  couYenience  of  all  the  suitors,  many  regulations 
must  be  adopted,  to  induce  certainty,  order,  accuracy,  and  uni- 
formity in  these  proceedings.  Hence  it  will  be  found,  that  the 
jurisprudence  of  CYery  ciYilized  country,  ancient  and  modern, 
has  established  certain  modes,  in  which  the  complaints  and  de- 
fences of  parties  are  to  be  brought  before  the  public  tribunals ; 
and  has  authorized  the  latter,  by  rules  and  orders,  to  prescribe 
the  time,  the  manner,  and  the  circumstances,  in  which  CYcry 
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suit    is    to    proceed,   from  its    first    institution    to    its    final 
determination. 

§  2.  This  is  emphatically  true  in  the  jurisprudence  of  England 
and  America;  and  is  not  only  exemplified  in  the  proceedings 
in  suits  at  common  law,  but  in  those  also  which  are  governed  by 
the  larger  and  more  liberal  doctrines  of  equity.  Indeed,  in  the 
latter,  as  well  as  in  the  former,  there  are  many  rules  altogether 
founded  in  artificial  reasoning,  but  which,  nevertheless,  may  be 
affirmed,  with  few  exceptions,  to  be  greatly  promotive  of  public 
justice,  and  subservient  to  private  convenience.  If,  here  and 
there,  any  of  them  work  an  apparent  hardship  or  mischief,  it 
will,  on  close  examination,  be  found  that  they  also  accomplish 
much  general  and  permanent  good;  and  in  this  respect  they 
partake  only  of  the  infirmity  of  all  general  rules,  which  must, 
in  particular  cases,  give  rise  to  some  inequalities,  and  shut  out 
some  individual  equities  and  rights. 

§  3.  The  design  of  the  present  Commentaries  is  to  present  a 
general,  but  at  the  same  time  an  accurate,  outline  of  the  proceed- 
ings in  courts  of  equity  from  the  original  institution  of  a  suit  to 
its  close,  and  to  accompany  the  same  with  such  explanations 
and  illustrations  as  may  serve  to  develop  the  principles  on  which 
they  are  founded,  and  the  reasons  by  which  they  are  sustained. 
It  will  not,  indeed,  be  possible  in  all  cases  to  ascertain  these 
principles  and  reasons ;  for  they  are  sometimes  lost  in  remote 
antiquity,  and  sometimes  they  depend  upon  rules  of  such  a  purely 
artificial  character,  although  arising  from  the  exercise  of  a 
sound  discretion,  as  to  be  incapable  of  any  very  satisfactory 
exposition. 

§  4.  The  subject  naturally  divides  itself  into  two  great  heads, 
the  Pleadings  in  framing  a  suit  in  equity,  and  the  Practice  in 
conducting  a  suit  in  equity.  By  the  Pleadings  we  are  to  under- 
stand the  written  allegations  of  the  respective  parties  in  the 
suit,  that  is  to  say,  the  written  statement  of  the  plaintiff,  con- 
taining, in  a  due  legal  form,  the  facts  of  the  case  on  which  he 
grounds  his  title  to  relief,  or  to  some  equitable  interposition 
or  aid  from  the  court ;  and  the  written  answer  or  defence  of  the 
defendant  to  the  charges  of  the  plaintiff,  either  denying  them 
altogether,  or  admitting  them,  and  relying  on  some  other  mat- 
ters, as  a  bar  to  the  suit,  or  admitting  them,  and  insisting  upon 
the  want  of  title  in  the  plaintiff  to  the  relief  sought,  or  to  the 
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interpofiition  or  aid  of  the  court ;  and  the  written  reply  thereto 
by  the  plaintiff.^  By  the  Practice  in  a  suit  in  equity  we  are  to 
understand  all  the  various  proceedings  in  the  suit,  whether  by 
the  positive  rules,  or  the  usage  of  the  court,  and  whether  inter- 
locutory or  otherwise,  which  may  become  necessary  or  proper 
for  the  due  conduct  thereof  from  the  beginning  to  the  final  de- 
termination thereof* 

§  5.  Although,  in  a  general  sense,  the  distinction  between  the 
pleadings  and  the  practice  in  a  suit  is  sufficiently  obvious  from 
the  foregoing  description  of  their  respective  characters  and  ob- 
jects; yet  it  is  not  easy,  even  if  it  be  practicable,  wholly  to 
separate  the  considerations  belonging  to  the  one  from  those  be- 
longing to  the  other.  The  principles  which  regulate  the  plead- 
ings are  sometimes  so  intimately  connected  with  the  practice  of 
the  court,  as  to  the  time,  the  manner,  and  the  circumstances, 
which  affect  their  introduction  and  use,  that  any  discussion  of 
the  former  without  adverting  to  the  latter,  would  be  very  defi- 
cient in  the  appropriate  details,  and  imperfect  in  the  just  ex- 
positions belonging  to  the  subject.  Thus,  for  example,  it  is  the 
proper  office  of  pleading  to  ascertain  what  facts  should  be  charged 
in  the  plaintiff's  statement  of  his  case;  but,  if  the  facts  are 
imperfectly  stated,  the  time,  and  manner,  and  circumstances,  in 
which  the  plaintiff  will  be  permitted  to  make  a  more  perfect 
statement  of  his  case,  by  way  of  amendment,  properly  belong  to 
the  practice  of  the  court.  But  a  treatise,  which  should  embrace 
the  subject  of  the  amendment  of  pleadings,  without  adverting 
to  the  time,  the  manner,  and  circumstances,  under  which  such 

1  In  Bacon's  Abridgment,  title  Pleas  and  Pleading,  it  is  said,  that  "  Pleading  in 
general  signifies  the  allegations  of  parties  to  suits,  when  thej  are  put  into  a  proper 
and  legal  form."  And  again, "  Pleading,  in  strictness,  is  no  more  than  setting  forth 
that  &ct,  which  in  law  shows  the  justness  of  the  demand  made  bj  the  plaintiff,  or 
the  discharge  and  defence  made  by  the  defendant."  Mr.  Justice  BuUer  has  given  a 
definition,  which  has  equal  terseness  and  accuracy.  "  Pleading,"  sajs  he,  "  is  the 
formal  mode  of  aUeging  that  on  the  record,  which  would  be  the  support  or  defence 
of  the  partj  on  evidence."  Bead  r.  Brookman,  8  T.  R.  169.  Each  of  these  defini- 
tions is  equally  as  applicable  to  pleadings  in  equity,  as  to  pleadings  at  law.  But  it 
may  senre  to  make  the  real  nature  of  pleadings  in  equity,  in  a  technical  sense,  better 
known,  to  state,  that  they  oonsist  of  the  formal,  written  allegations  or  statements  of 
the  respectiTe  parties  on  the  record  to  maintain  the  suit,  or  to  defeat  it,  of  which, 
when  contested  in  matters  of  fad,  they  propose  to  ofier  proofs,  and  in  matters  of  law 
to  oflier  arguments,  to  the  court  In  a  popular  sense,  the  oral  arguments  of  counsel, 
and  espedaUy  their  addresses  to  juries  or  to  the  court,  are  often  called  pleadings. 
Bm  tfaja  is  not  the  true,  legal  sense. 
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amendment  could  be  made,  would  be  manifestly  defective  in  its 
most  important  details. 

§  6.  In  the  present  Commentaries,  therefore,  matters  of  prac- 
tice, when  mixed  up  with  matters  of  pleading,  will  be  occasion* 
ally  introduced,  whenever  they  may  serve  better  to  explain  the 
particular  topic  under  consideration.  In  other  respects,  these 
subjects  will  be  successively  discussed  under  separate  and  inde* 
pendent  heads.  And  in  the  first  place,  we  shall  treat  of  the 
subject  of  Pleadings  in  Equftt  ;  and  this  again  requires  a  sub- 
division into  pleadings  on  the  part  of  the  plainti£F,  and  pleadings 
on  the  part  of  the  defendant  The  former  will  naturally  consti^ 
tute  the  first  topic  of  our  inquiries. 


CHAPTER  IL 

BILLS  IN  EQUriY.  — GENERAL  NATUBB  AND  POBM. 

§  7.  When  a  private  party  has  a  case,  which  he  is  advised  is 
redressible  only  by  an  application  to  a  court  of  equity,  he  com- 
mences his  suit  by  preferring  to  the  court,  having  jurisdiction, 
a  written  statement  of  his  case,  which  is  called  a  bill  in  chan- 
cery, or  a  bill  in  equity,  which  is  in  the  nature  of  a  petition  to 
the  court,  and  sets  forth  the  material  facts,  and  concludes  with 
a  prayer  for  the  appropriate  relief,  or  other  thing  required  of 
the  court,  and  for  the  usual  process  against  the  parties,  against 
whom  the  relief  or  other  thing  is  sought,  to  bring  them  before 
the  court  to  make  due  answer  in  the  premises.  ^  (a)  The  bill  is 
sometimes  called  an  English  bill,  when  it  is  addressed  to  the 
High  Court  of  Chancery  in  England,  in  order  to  distinguish  it 
from  the  proceedings  in  suits  within  the  ordinary  jurisdiction  of 
that  court  as  a  court  of  common  law,  which  latter,  though  now 
in  the  English  language,  were  anciently  in  the  French  or  Nor- 
man tongue,  and  afterwards  in  the  Latin;   whereas  bills   in 

1  Mitf.  £q.  PI.  by  Jerem j,  7 ;  8  Wooddes.  Lect.  66,  pp.  867-860. 


(a)  The  date  of  filing  the  biU  is  the    commencement  of  a  suit  in  equity.  Clark 
earliest  time  which  can  be  taken  as  the    v.  Slayton,  68  N.  H.  402. 
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chancery  were  always,  or  at  least  from  very  early  times,  pre* 
f erred  in  the  English  language.^ 

§  8.  When  the  suit  is  instituted  on  behalf  of  the  Grown  or 
Government,  or  of  those  who  partake  of  its  prerogative  (such  aa 
idiots  and  lunatics),^  or  whose  rights  are  under  its  particular 
protection  (such  as  the  objects  of  a  public  charity),  tiie  matter 
of  complaint  is  offered  to  the  court  by  way  of  information,  given 
by  the  proper  officers  of  the  Crown  or  Government  (as,  by  the 
Attorney  General  or  Solicitor  General),  and  not  by  way  of  peti- 
tion.* When  the  suit  immediately  concerns  the  rights  of  the 
Crown  or  (Government  alone,  these  officers  proceed  purely  by 
way  of  information.^  (a)  When  the  suit  does  not  immediately 
concern  the  rights  of  the  Crown  or  Government,  its  officers  de- 
pend on  the  relation  of  some  person,  whose  name  is  inserted  in 
the  information,  and  who  is  termed  the  relator.  And  as  the 
suit,  though  in  the  name  of  the  Attorney  or  Solicitor  General,  is 
then  carried  on  under  the  direction  of  the  relator,  he  is  consid- 
ered as  answerable  to  the  court  and  to  the  parties  for  the  pro- 
priety of  the  suit  and  the  conduct  of  it;  and  he  may  be  made 
responsible  for  costs  (which  the  Crown  or  Government  itself  is 
never  compellable  to  pay),  if  the  suit  should  appear  to  have  been 
improperly  instituted,  or  in  any  stage  of  it  to  be  improperly 
conducted.^  (i)    Still,  however,  a  relator  in  such  cases  is  by  no 

1  Mitf.  Eq.  Fl.  by  Jeremj,  8.  See  Calendar  of  Proceedings  in  Chancer j,  printed 
1^  Parliament,  in  1827. 

*  Cooper,  Eq.  Fl.  104 ;  1  Mont.  Eq.  PL  cb.  3,  pp.  401-406 ;  1  Mont  Eq.  PI.  81-^. 
»  Mitf.  Eq.  PI.  by  Jeremy,  7,  21,  22,  29 ;  Cooper,  Eq.  PL  101-107 ;  1  Mont.  Eq. 

FL  81, 84,  85,  87. 

«  Cooper,  Eq.  PI.  101, 102. 

*  Cooper,  Eq.  PL  by  Jeremy,  21-23 ;  Cooper,  Eq.  PL  1, 9&-102, 104, 106 ;  Attor- 
ney General  p.  Virian,  1  Bum.  236, 237 ;  1  Mont.  Eq.  FL  85,  86. 


(a)  At  to  proceedings  by  information 
•gainst  pnrprestores  and  public  nuisan- 
ces, see  Attorney  General  v.  Burridge,  10 
Price,  350;  Same  o.  Parmenter,  id.  878, 
412;  Same  v.  Bicbards,  2  Anst.  608; 
Same  v,  Shrewsbmy  Bridge  Co.,  21  Ch. 
D.  752;  Same  v,  Terry,  L.  B.  0  Ch.  423; 
Same  v.  Tomline,  12  Ch.  D.  214 ;  Same  v. 
I/mdon,  18  L.  J.  Ch.  314 ;  State  v.  Wheel- 
ing Bridge  Co.,  18  How.  518;  United 
Stetes  V.  Pittsburgh,  &c.,  B.  Co.,  26  Fed. 
Bep.  113;  Attorney  General  v.  Jamaica 
Pood  Aqueduct  Ca,  133  Mass.  861 ;  Same 


V.  Eyart  Booming  Co.,  84  Mich.  462 ;  Same 
V.  Hare,  50  Mich.  447;  Story,  Eq.  Jur. 
§  921.  As  to  penalties,  see  Attorney  Gen- 
eral V.  BradUugh,  14  Q.  B.  D.  667.  As 
to  the  protection  by  way  of  information 
of  the  Crown's  right  to  grant  a  market 
iVtinchise,  see  Attorney  General  v.  Homer, 
U  Q.  B.  D.  245;  W.  N.  (1885),  222. 

(6)  Attorney  General  t>.  Butler,  128 
Mass.  804.  The  position  and  rights  of 
the  relator  with  reference  to  the  suit  are 
illustrated  by  the  following  dedsions. 
Should  the  Attorney  General  fail  to  make 
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means  indispensable;  and  the  Attorney  General  may,  if  he 
pleases,  proceed  in  the  suit  without  one.^(a)  Sometimes  it  hap- 
pens, that  the  relator  has  an  interest  in  the  matter  in  dispute, 
in  connection  with  the  Crown  or  Government,  of  the  injury  to 
which  he  has  a  right  to  complain.  In  such  a  case,  his  personal 
complaint  is  joined  to  and  incorporated  with  the  information 
given  to  tlie  court  by  the  officer  of  the  Grown  or  Oovemment, 
and  then  they  form  together  an  information  and  bill,  and  are  so 
termed.*  Informations,  however,  differ  from  bills  little  more 
than  in  name  and  form,  and  therefore  the  same  rules  are  in  gen- 
eral applicable  to  both.^  Informations  respecting  charities 
constitute  the  most  striking  exception;  for  in  these  the  court 
will  not  require  the  same  strictness,  either  as  to  parties,  or  to 
pleadings,  as  is  ordinarily  required  in  bills.  The  other  pecu- 
liarities of  informations  are  too  few  to  justify  any  distinct  ex- 
amination.^ The  subsequent  remarks  will  therefore  be  mainly 
confined  to  the  general  nature  and  structure  of  bills. 

1  In  re  Bedford  Charity,  2  Swanst  620 ;  Mlt£  Eq.  PL  by  Jeremy,  22,  note  (</)• 

9  Mitf .  Eq.  R.  by  Jeremy,  22,  23,  00, 100 ;  Cooper,  Eq.  PL  1 ;  Attorney  General 
V.  Vivian,  1  Russ.  286,  286 ;  Attorney  General  v.  Mayor  of  Bristol,  8  Mad.  810 ;  8.  o. 
2  Jac.  &  Walk.  204 ;  1  Mont  Eq.  PL  ch.  4,  p.  87.  Sometimes,  in  cases  of  this  sort, 
the  Crown  is  represented  by  the  Attorney  General  as  plaintiff,  and  by  the  Solicitor 
General  as  defendant,  in  the  same  suit  where  there  are  conflicting  daims  between 
the  king  and  persons  partaking  of  his  prerogatire  or  under  his  peculiar  protection. 
That  was  the  case  in  Attorney  General  v.  Mayor  of  Bristol,  3  Mad.  310 ;  b.  c.  2  Jac. 
&  Walk.  204,  respecting  a  charity.  Mitf.  Eq.  PI.  by  Jeremy,  22,  note  (6) ;  Attorney 
General  v.  Yiyian,  1  Russ.  226. 

s  Mitf.  Eq.  PL  by  Jeremy,  00, 100 ;  Cooper,  Eq.  PL  106, 106 ;  1  Mont  Eq.  PI.  cb. 
3,  pp.  81-86. 

<  Cooper,  Eq.  PL  104-107 ;  Barton's  Suit  in  Eq.  25. 


out  a  case  in  behalf  of  the  public,  and  the  the  public  interests  inTolyed,  the  Attor- 
inf ormation  be,  on  that  account,  liable  to  ney  General,  as  such,  cannot,  after  author- 
be  dismissed,  the  relator  cannot  be  brought  izing  the  suit  to  be  brought  in  the  name 
forward  as  plaintiff,  and  have  the  infor-  of  the  State,  if  the  latter  has  no  direct 
mation  retained  as  a  bill.  Attorney  Gen-  Interest  in  the  suit,  withdraw  the  use  of 
eral  v.  Eyart  Booming  Co.,  84  Mich.  462.  the  State's  name  to  the  prejudice  of  the 
So,  if  to  an  information  in  which  a  com-  relator.  People  v.  North  San  Francisco 
mittee  of  a  town  are  relators,  the  town  is  Association,  88  Cal.  664.  See  Hesing  v. 
a  necessary  party,  but  is  not  joined,  the  Attorney  General,  104  lU.  202 ;  People  v. 
suit  is  defective  by  reason  of  such  non-  Purviance,  12  Brad.  (Bl.)  216. 
Joinder,  notwithstanding  the  position  of  (a)  Unless  the  relator's  bill  is  incorpo- 
the  committee  as  relators.  Attorney  Gen-  rated  with  the  information,  he  is  not  a 
eral  v.  Parker,  126  Mass.  216.  Yet  while  a  party  to  the  suit  If  his  bill  is  so  incor- 
suit  begun  by  information  is  to  be  re-  porated,  and  it  appears  that  he  has  no 
garded  as  brought  primarily  in  behalf  of  ground  for  relief,  the  bill  is  dismissed ; 
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§  9.  It  is  obvious,  that  every  bill  must  have  for  its  object  one 
or  more  of  the  grounds,  upon  which  the  jurisdiction  of  a  court 
of  equity  is  founded.  That  jurisdiction  sometimes  extends  to 
the  final  decision  of  the  subject-matter  of  the  suit ;  sometimes 
it  is  only  ancillary  to  the  decision  of  a  present  suit  brought,  or 
of  a  future  suit  to  be  brought,  in  another  court;  sometimes  it  is 
merely  of  a  precautionary  or  preventive  nature,  to  avert  meditated 
or  threatened  wrong  ;^  and  sometimes  it  is  merely  to  require  that 
the  parties  really  interested  in  a  controversy  should  be  compelled 
to  litigate  their  rights  without  peril  or  expense  to  a  mere  stake* 
holder,  having  no  interest  therein.  The  bill  may  therefore, 
either  complain  of  some  injury,  which  the  party,  exhibiting  it, 
suffers,  and  pray  relief  according  to  the  injury;  or,  without 
praying  relief,  it  may  seek  a  discovery  of  matter  necessary  to 
support  or  defend  another  suit;  or  it  may  seek  to  preserve  or 
perpetuate  testimony ;  or  it  may  complain  of  a  threatened  wrong 
or  impending  mischief,  and,  stating  a  probable  ground  of  possi- 
ble injury,  it  may  pray  the  assistance  of  the  court  to  enable  the 
party,  exhibiting  the  bill,  to  protect  or  defend  himself  from  such 
wrong  or  mischief  whenever  it  shall  be  attempted  or  committed.^ 

§  10.  But  whatever  may  be  the  object  of  the  bill,  the  first  and 
fundamental  rule  which  is  always  indispensable  to  be  observed, 
is,  that  it  must  state  a  case  within  the  appropriate  jurisdiction 
of  a  court  of  equity.  If  it  fails  in  this  respect,  the  error  is  fatal 
in  every  stage  of  the  cause,  and  can  never  be  cured  by  any  waiver 
or  course  of  proceeding  by  the  parties ;  for  consent  cannot  confer 
a  jurisdiction  not  vested  by  law.*  And,  although  many  errors 
and  irregularities  may  be  waived  by  the  parties,  or  be  cured,  by 
not  being  objected  to,  the  court  itself  cannot  act  except  upon  its 
own  intrinsic  authority  in  matters  of  jurisdiction;  and  every 
excess  will  amount  to  a  usurpation,  which  will  make  its  decretal 
orders  a  nullity,  or  infect  them  with  a  ruinous  infirmity.  But 
of  this  more  will  be  said  in  another  place. 

1  Hitf  Eq.  PI.  by  Jeremy,  8.  <  Ibid. 

«  See  S  478,  potl,  note  (a). 

boC  the  information  is  retained  if  a  case  it  M.  &  G.  804 ;  Same  v,  Cambridge  Consu- 

made  for  public  relief,  as  in  the  case  of  mors'  Gas  Co.,  L.  R.  4  Ch.  71 ;  Same  v. 

regulating  a  charity.    See  Attorney  Gen-  Jamaica  Pond  Aqueduct,  133  Mass.  861 ; 

eral  9.  East  India  Co.,  11  Sim.  880;  Same  Kenney  o.  Consumers'  Gas  Co.,  142  Mass. 

V.  Sheffield  Gas  Consumers'  Co.,  8  DeG.  417. 
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§  11.  In  early  times,  as  might  well  be  supposed,  bills  were  in 
their  structure  of  great  simplicity  and  brevity.  The  cases  in 
which  resort  was  then  had  to  equity  jurisdiction,  were  compara- 
tively few,  and  the  facts  were  of  no  great  complexity  or  diflBculty 
of  detail.  The  rights  of  parties  depended  upon  titles  exceedingly 
simple  in  their  nature  and  origin.  The  wrongs  to  be  redressed 
were  palpable  and  direct.  The  whole  business  of  human  life 
flowed  on  in  narrow  and  shallow  channels ;  and  it  might  be  said, 
almost  without  a  figure,  that  as  the  stream  moved  along  with  its 
slow  and  languid  and  winding  current,  it  might  be  sounded  and 
measured  to  its  very  depth  and  bottom  by  any  common  mind. 
The  cause  of  every  interruption  in  its  progress  was  immediately 
visible ;  and  the  remedy  to  be  applied  was  as  clear  as  the  ripple 
of  the  stream,  which  indicated  it,  to  the  most  careless  eye. 

§  12.  In  some  of  the  most  ancient  bills,  as  appears  by  the 
records  in  the  Tower  in  London,  the  plaintiff  did  not  pray  any 
relief  or  any  process ;  but  merely  prayed  the  chancellor  to  send 
for  the  defendant,  or  to  examine  the  defendant ;  and  in  others, 
in  which  relief  was  prayed,  the  prayer  of  process  was  various, 
sometimes  a  writ  of  corpus  cum  causa^  sometimes  a  stibposnoy 
and  sometimes  other  writs.  ^  Afterwards  the  bill  assumed  a  more 
regular  and  uniform  frame,  although  it  was  very  unlike  that  be- 
longing to  the  present  day.  In  the  form  alluded  to,  it  contained 
a  statement  of  the  facts  of  the  plaintiff's  case,  followed  by  a 
prayer  to  the  court  to  grant  suitable  relief,  and,  for  that  purpose, 
that  the  subpoena  of  the  court  might  issue  to  bring  the  parties 
complained  of  before  it.  This  statement  and  this  prayer  con- 
stituted the  whole  of  the  bill,  and  continued  to  do  so  until  a 
comparatively  modern  period  of  time,  although  it  is  difficult  to 
fix  the  exact  time,  when  additions  began  to  be  made  to  it.' 
These  additions  must  indeed  have  been  gradually  incorporated 
into  it,  as  the  progi*essive  increase  and  complication  of  the  com- 
mon business  of  life  or  the  new  exigencies  of  society,  created  an 
occasion  or  necessity  for  them.  And  as  the  system  of  the  reme- 
dial justice  of  courts  of  equity  began  to  be  better  understood, 
and  to  be  more  liberally  administered,  it  was  natural  that  a 
corresponding  refinement  in  method,  and  a  more  elaborate  ex- 
position of  every  case,  should  be  superinduced  into  the  structure 

1  Cooper,  Eq.  PI.  3,  4. 

9  Cooper,  £q.  Pi.  4 ;  Partridge  v,  Haycraft,  11  Yes.  574. 
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of  the  bill  by  the  genius,  and  the  learning,  and  the  scholastic 
astuteness  of  the  profession.  By  degrees  the  mere  naked  state- 
ment of  facts  in  the  bill  was  succeeded  by  a  string  of  interroga- 
tories, constituting  an  integral  part  (called  the  interrogatory 
part),  of  the  bill,  the  object  of  which  was  to  sift  more  thor- 
oughly the  conscience  of  the  defendant  as  to  these  facts;  and 
afterwards  there  was  added  what  is  called  the  charging  part  of 
the  bill,  which  was  inserted  in  order  to  meet  the  defence  ex- 
pected to  be  set  up,  and  to  obviate  its  effect  by  counter  allega- 
tions, which  should  destroy  its  validity.  ^  Still,  however,  the 
statement  of  the  case,  and  prayer  of  the  bill  for  relief  or  other- 
wise, always  were,  and  continue  to  be  to  this  day,  the  very  sub- 
stance and  essence  of  the  bill.^  The  other  parts  have,  indeed, 
their  appropriate  uses  and  functions ;  and  when  skilfully  drawn 
and  judiciously  applied  become  the  means  of  eliciting  the  truth, 
and  often  of  saving  much  delay  and  inconvenience  and  expense 
to  the  parties.^ 

§  13.  Equity  pleading  has,  indeed,  now  become  a  science  of 
great  complexity,  and  a  very  refined  species  of  logic,  which  it 
requires  great  talents  to  master  in  all  its  various  distinctions 
and  subtle  contrivances,  and  to  apply  it,  with  sound  discretion 
and  judgment,  to  all  the  diversities  of  professional  practice. 
The  ability  to  understand  what  is  the  appropriate  remedy  and 
relief  for  the  case;  to  shape  the  bill  fully,  accurately,  and 
neatly,  without  deforming  it  by  loose  and  immaterial  allegations, 
or  loading  it  with  superfluous  details;  and  to  decide  who  are 
the  proper  and  necessary  parties  to  the  suit;  —  the  ability  to  do 
all  this  requires  various  talents,  long  experience,  vast  learning, 
and  a  clearness  and  acuteness  of  perception,  which  belong  only 
to  very  gifted  minds.  ^  Without  these,  diligence  and  industry 
will  not  always  insure  success;  although  it  may  be  as  truly 
said^  that,  without  the  latter  also,  genius,  however  high,  will 

'  Cooper,  Eq.  PI.  4.    See  Hare  on  DUcorery,  223. 

*  Cooper,  Eq.  Fl.  4. 

'  Mitf.  Eq.  PL  by  Jeremy,  47 ;  2  Mont.  Eq.  PI.  811,  note  T.  F.  Mr.  Bell  (one  of 
the  mo«t  experienced  counsel  in  cliancery),  in  his  answers  to  the  interrogatories  put 
by  the  Chancery  Commissioners,  gave  some  very  interesting  views  of  this  subject, 
which  erery  student  would  do  well  to  peruse.  See,  especially,  his  answers  to  ques- 
tions from  Q.  6  to  Q.  84,  in  the  Parliamentary  Report  of  the  Chancery  Commis- 
iloners,  in  March,  1926,  Appz.  pp.  1-8. 

«  See  Cooper,  Eq.  PL  4. 
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find  itself  outstripped  in  the  race,  and  be  compelled  to  pay  hom- 
age to  inferior  minds,  who  may  win  an  easy  trimnph  by  steady 
perseverance  against  the  bold,  but  irregular,  sallies  of  less  wary 
adversaries. 

§  14.  The  pleadings  in  equity  were  probably  borrowed  from 
the  Civil  Law,  or  from  the  Canon  Law  (which  is  a  derivative 
from  the  Civil  Law),  or  from  both.^  The  early  chancellors  were 
for  the  most  part,  if  not  altogether,  ecclesiastics,  and  many  of 
them  were  bred  up  in  the  jurisprudence  of  the  civil  and  canon 
law ;  3  and  it  was  natural  for  them,  in  the  administration  of  their 
judicial  functions  in  the  Court  of  Chancery,  to  transfer  into  that 
court  the  modes  of  proceeding,  with  which  they  were  most  fa- 
miliar. Hence,  at  almost  every  step,  we  may  now  trace  coinci- 
dences between  the  pleadings  and  practice  in  chancery,  and  the 
pleadings  and  practice  in  a  Roman  suit  and  in  an  ecclesiastical 
suit^    But,  as  the  Court  of  Chancery  attained  more  extensive 

1  Cooper,  £q.  PI.  8,  9;  GUb.  For.  Rom.  ch.  4,  p.  44;  8  Reeves's  Hist,  of  the  Law, 
880 ;  Barton's  Suit  in  £q.  26 ;  8  Black.  Com.  442. 

>  3  Black.  Com.  47. 

>  See  2  Brown,  Civ'.  and  Adm.  Law,  ch.  8,  p.  847,  &c.  Gilbert,  In  his  Forum 
Romanuin,  has  traced  an  outline  of  the  proceedings  in  suits  under  the  Ciyil  Law 
and  in  tlie  Canon  Law.  (Gilbert's  Forum  Romanum,  ch.  2,  p.  20,  &c.,  ch.  8,  p.  29, 
&C.,  ch.  4,  p.  44,  &c.)  The  whole  is  too  long  for  insertion  in  this  place,  but  tlie  fol- 
lowing extracts,  applicable  to  the  pleadings,  may  l>e  useful. 

**  When  the  actor  and  rem  came  before  the  prastor,  then  the  actor  did  actiamm 
edere ;  and,  anciently,  this  was  done  hy  showing  the  cause  of  his  action  to  the  praetor, 
who  thereupon  gave  him  out  his  proper  action.  But  afterwards  the  actor  used  to  hare 
his  cause  of  complaint  readj  in  writing,  to  offer  to  the  prastor,  which  they  called  the 
libel,  and  with  it  produced  such  contracts  or  instruments,  as  were  the  foundation  of 
his  title  or  complaint ;  and  then  the  reus  was  obliged  to  give  bail  to  appear  at  the 
third  day  afterwards,  which  was  called  dies  perendinus,  and  this  time  was  given  him 
to  consider  whether  he  would  contest  or  not  at  the  third  day.  If  he  contested  the 
suit,  there  were  forms  of  questions  and  answers,  which  mutually  passed  between  the 
actor  and  reus,  in  which  questions  the  actor  a£Birmed  his  right,  and  the  reus  denied  it, 
and  this  was  called  contestatio  litis.  Likewise,  before  the  praetor,  the  reus,  without 
contesting  tlie  suit,  might  put  in  exceptio  dedinaioria,  as  also  he  might  desire,  that  the 
actor  might  be  sworn,  that  the  suit  was  not  commenced  out  of  malice ;  as  the  actor 
might  have  the  reus  sworn,  that  he  did  not  defend  it  out  of  malice ;  and  these  oaths 
were  called  Jumm^ii/a  calumnies  post  litem  contestntam.  The  prastor  gave  them  Judges, 
and  the  libel  contested  was  brought  before  the  judges,  and  upon  this  libel  the  actor 
put  in  positions,  to  which  the  reus  was  obliged  to  pat  in  his  answer,  that  so  they 
might  supersede  the  necessity  of  proving,  what  was  confessed  by  the  reus.  But,  if 
the  reus  denied  any  part  of  the  positions,  then  the  part  that  was  denied  was  formed 
into  what  they  called  articuU ;  and  upon  these  artleuii  interrogatories  were  framed,  to 
be  exhibited  to  the  witnesses.  But  the  witnesses  were  not  obliged  to  answer  any 
interrogatory  which  was  not  framed  out  of  one  of  the  articles.     Upon  these  inteirog- 
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jurisdiction,  and  exercised  more  diversified  powers,  new  modes 
of  proceeding  were  from  time  to  time  adopted  which  were  better 

atories,  one  of  the  judices  daU  himself  examined ;  and  the  depositions  were  taken  in 
writing  by  a  notary,  or  one  of  the  Judge's  clerks.  When  all  the  witnesses  were 
examined,  both  for  the  actor  and  reus,  then  they  published  the  depositions,  and  gave 
out  copies  of  them  to  both  parties ;  upon  which  the  jurlsperiti  et  patroni  made  the 
orations  for  their  clients  before  the  judges,  and  then  the  judges  pronounced  their 
sentence,  which  was  given  to  the  pnetor  to  be  executed. 

*'  fint,  to  describe  this  more  fUly,  though  according  to  the  ancient  form,  any 
iZoBuxn,  who  had  a  demand  against  another,  might  drag  him  to  justice,  obtorto  collo, 
as  they  called  it ;  yet  that  being  found  inconvenient,  they  came  to  a  new  method, 
which  was,  that  they  should  first  edere  actionem  before  the  praetor;  and  then  the 
pnetor  gave  him  out  his  proper  action,  and  a  liberty  to  cite  the  party,  and  he  either 
cited  him  by  himself,  or  by  a  messenger ;  and  then  the  defendant  was  either  obliged 
to  go  along  with  his  adversary,  or  give  security  to  appear ;  and  if  he  did  neither,  the 
adar  might  obtorto  collo  force  him  before  the  pnstor.  When  the  reus  came  in  before 
the  pnetor,  the  actor  did  produce  his  cause  of  complaint,  which  was  sometimes 
called  the  second  libel ;  for  the  first  libel  was  in  order  to  obtain  the  power  of  citing, 
and  was  called  the  Hbellus  supplex ;  and  the  second,  to  show  the  reus  what  he  was  to 
answer,  was  called  the  Hbellus  actionls  atU  meritorlus;  and  then  the  actor  asked  of  the 
prsetor  potestaiem  agendi^  that  is,  the  power  to  implead  the  defendant,  and  formulam, 
containing  the  form  of  the  action,  and  Judicem,  who  was  to  hear  and  determine  the 
matter. 

**  And,  for  that  end,  the  actor  did  summarily  show  before  the  pnetor,  how  the 
action  accrued ;  and,  if  it  was  founded  on  any  instrument,  he  produced  it ;  if  not,  a 
witness  before  the  pnetor.  Here,  likewise,  the  reus  proposed  his  exceptions  eitlier 
decfinatorice,  also  cailed  dilatortcBf  or  peremptorla ;  though  the  peremptorics  miglit  also 
be  put  in  before  the  judge.  And  thus  the  cause  agebatur  summatim,  as  they  call  it, 
and  the  praetor  determined  whether  they  should  proceed  in  judgment  or  not.  If  the 
praetor  adjudged  they  were  to  proceed,  then  the  reus  was  either  to  yield  or  give  up 
the  matter  in  demand,  or  contest  it,  which  was  the  litis  eonUstatio,  and  was  closed 
before  the  praetor. 

"  When  the  praetor  had  given  a  judge,  he  was  to  make  out  a  citation  against  tlie 
mcs  to  appear  before  him,  and  there  the  first  act  was  for  the  defendant  to  answer 
the  positions  on  the  libel.  After  those  positions  were  answered,  the  next  citation 
waa  upon  the  articles,  upon  which  the  defendant  was  to  bring  in  his  cross-interroga- 
tories to  the  witnesses,  who  were  to  be  examined  on  the  part  of  the  plaintiff  upon 
the  articles,  as  likewise  any  witnesses  of  his  own  which  he  had  to  produce  on  the 
matter  of  the  articles ;  and  at  that  act  there  was  given  a  probatory  term,  within 
which  all  witnesses  were  to  be  examined,  and  the  depositions  afterwards  to  be  pub- 
lished. One  of  the  Judges,  who  was  to  hear  the  cause,  was  one  of  the  penons  who 
examined  the  witnesses,  and  reported  as  to  their  credit,  as,  whether  they  answered 
troly,  or  only  as  they  were  instructed.  Tlie  third  act  was  the  citation  after  the 
probatory  term  was  over,  and  publication  had  passed  in  order  to  hear  judgment ;  so 
that,  in  every  judiciary  act,  there  was  need  of  a  citation,  lest  they  should  proceed 
parte  inaudita,  which  they  thought  to  be  unjust,  and  contrary  to  the  law  of  nature." 

Again :  "  And  the  modem  libel  of  the  canonists  is  formed  from  the  libel,  the 
positions,  and  the  articles  thrown  into  one,  and  now  called  Hbellus  articvlatus  for 
despatch ;  for  so  many  acts  are  not  now  necessary,  as  were  of  old,  when  the  litis 
eo$aettaiio  was  before  the  praetor,  and  the  positions  and  articles  before  the  judge. 
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fitted  for  its  own  peculiar  purposes ;  and  the  pleadings  and  prac- 
tice in  chancery  have  now  become  a  distinct  and  independent 
system. 

§  15.  Before  we  proceed  further  in  the  consideration  of  this 
subject,  it  may  be  well  to  take  notice  of  the  different  kinds  of 
bills,  as  the  rules  applicable  to  the  frame  of  bills  in  general  are 
necessarily  subject  to  many  exceptions  and  modifications,  when 
they  are  applied  to  the  peculiarites  belonging  to  certain  kinds  of 
bills. 

§  16.  The  most  general  division  of  bills  is  into  those  which 
are  original,  and  those  which  are  not  original.  Original  bills 
are  those  which  relate  to  some  matter,  not  before  litigated  in 
the  court  by  the  same  persons,  standing  in  the  same  interests.^ 
Bills  not  original  are  those  which  relate  to  some  matter  already 
litigated  in  the  court  by  the  same  persons,  and  which  are  either 
an  addition  to,  or  a  continuance  of  an  original  bill,  or  both.^ 
There  is  another  class  of  bills,  which  is  of  a  mixed  nature,  and 
sometimes  partakes  of  the  character  of  both  of  the  others.  Thus, 
for  example,  bills  brought  for  the  purpose  of  cross-litigation,  or 
of  controverting,  or  suspending,  or  reversing  some  decree  or 
order  of  the  court,  or  of  obtaining  the  benefit  of  a  former  decree, 
or  of  carrying  it  into  execution,  are  not  considered  as  atrictly  a 
continuance  of  the  former  bill,  but  in  the  nature  of  original 
bills.  ^  And,  if  these  bills  require  new  facts  to  be  stated,  or 
new  parties  to  be  brought  before  the  court,  they  are  so  far 
strictly  of  the  nature  of  supplemental  bills.*     For  all  the  objects 

And  in  this  libel  they  conclude  with  daufuks  $aliaares  sive  Btdvantes,  which  pray  relief 
omni  melwn  modo.  To  this  libel,  if  the  defendant  puts  in  a  negatiye  answer,  that  is 
now  reckoned  a  sufficient  litU  contBstatio  to  proceed  to  proof  upon ;  though,  anciently, 
the  manner  was  for  the  plaintiff  to  come  in,  and  briefly  affirm  his  libel,  by  way  of 
replication. 

"With  us  the  bill  is  the  libel,  and  the  prayer  of  general  relief,  according  to  equity 
and  good  conscience,  is  in  nature  of  the  salutary  clause,  and  the  narrative  part  of 
the  bill  is  in  nature  of  the  positions,  and  the  interrogatory  part  in  nature  of  the 
articles,  and  the  prayer  of  relief  is  after  the  manner  of  the  ancient  libel." 

Mr.  Brown,  in  his  work  on  the  CiWl  and  Adm.  Law  (2  Bro.  Cir.  and  Adm.  Lsw, 
ch.  8,  p.  347,  &c.),  has  traced  out  some  of  the  coincidences  between  the  proceedings 
in  the  Civil  Law  and  in  Equity,  and  shown,  that  some  of  the  rules  of  the  latter, 
which  would  otherwise  seem  merely  arbitrary,  are  founded  upon  the  natural  course 
of  practice  under  the  former. 

1  Mitf.  Eq.  PI.  by  Jeremy,  88;  Cooper,  Eq.  PI.  48.  <  Ibid. 

*  Mitf.  Eq.  PI.  by  Jeremy,  86 ;  Cooper,  Eq.  PI.  44,  62. 

«  Mitf.  Eq.  PL  by  Jeremy,  96,  97 ;  Cooper,  Eq.  PI.  100. 
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of  the  present  work,  this  last  class  may  be  treated  as  included 
in  that  of  bills  not  original.  ^ 

§  17.  Original  bills  may  be  again  divided  into  those  which 
pray  relief,  and  those  which  do  not  pray  relief.'  In  a  broad  and 
general  sense,  all  bills  in  equity  may  be  said  to  pray  relief, 
since  they  seek  the  aid  of  the  court  by  some  decree  or  decretal 
order,  to  remedy  some  existing  or  apprehended  wrong  or  injury. 
But  in  the  sense,  in  which  the  words  are  used  in  courts  of 
equity,  such  bills  only  are  deemed  bills  for  relief,  as  seek  from 
the  court  in  that  very  suit  a  decision  upon  the  whole  merits  of 
the  case  set  forth  by  the  plaintiff,  and  a  decree,  which  shall 
ascertain  and  protect  present  rights  or  Redress  present  wrongs. 
All  other  bills,  which  merely  ask  the  aid  of  the  court  against 
possible  future  injury,  or  to  support  or  defend  a  suit  in  another 
court  of  ordinary  jurisdiction,  are  deemed  bills  not  for  relief.* 
And  this  distinction  is  not  merely  formal;  but,  as  we  shall 
presently  see,  may  involve  very  important  consequences ;  for  if 
a  plaintiff  should  by  mistake  ask  for  relief,  when  he  is  not  enti- 
tled to  it,  his  bill  may  be  demurrable,  and  thereby  be,  for  the 
purposes  of  jurisdiction,  unmaintainable.^ 

§  18.  Original  bills  praying  for  relief  may  be  again  divided 
into  three  kinds.  (1.)  Bills  praying  the  decree  or  order  of  the 
court,  touching  some  right  claimed  by  the  party  exhibiting  the 
bill,  in  opposition  to  some  right,  real  or  supposed,  claimed  by 
the  party,  against  whom  the  bill  is  exhibited,  or  touching  some 
wrong  done  in  violation  of  the  plaintiff's  right. '^  This  is  the 
most  common  kind  of  bill.  (2.)  Bills  of  interpleader,  where 
the  person  exhibiting  the  bill  claims  no  right  in  opposition  to  the 
rights  claimed  by  the  persons  against  whom  the  bill  is  exhibited, 
but  prays  the  decree  of  the  court,  touching  the  rights  of  those 
persons,  for  the  safety  of  the  person  exhibiting  the  bill.^ 
(8.)  Bills  of  certiorari,  which  pray  a  writ  of  certiorari,  in  order 
to  remove  a  cause  from  an  inferior  court  of  equity,  for  the  pur- 
pose of  having  it  further  proceeded  in,  and  decided  in  the  supe- 

1  Lord  Redetdale  has  treated  thii  class  separately.  Mr.  Cooper  has  treated  it  as 
belonghig  to  the  class  of  bills  not  original.  Mitf.  £q.  PI.  by  Jeremy,  88,  86,  80; 
Cooper,  Eq.  PI.  62. 

9  Mitf.  Kq.  PI.  by  Jeremy,  84 ;  Cooper,  Eq.  PI.  48,  44. 

•  See  Mitf.  Eq.  PL  by  Jeremy,  88, 84 ;  Cooper,  Eq.  PL  48,  44. 

«  Post»  S  812.  *  Mitf.  Eq.  PI.  by  Jeremy,  84,  37 ;  Cooper,  Eq.  PI.  48,  44. 

«  Mitf.  Eq.  PI.  by  Jeremy,  84, 48 ;  Cooper,  Eq.  PL  48, 45;  Wyatt,  Pr.  Reg.  7a 
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rior  court  of  equity,  to  which  liie  process  is  returnable.^  This 
last  bill  is  of  rare  (if  any)  use  in  America,  and  is  not  of  very 
frequent  occurrence  in  England. 

§  19.  Original  bills  not  praying  relief,  are  of  two  kinds. 
(1.)  Bills  to  perpetuate  the  testimony  of  witnesses,  or  to  ex- 
amine witnesses  de  bene  esse.  (2.)  Bills  of  discovery,  techni- 
cally so  called ;  that  is  to  say,  bills  for  discovery  of  facts  resting 
within  the  knowledge  of  the  party,  against  whom  they  are 
exhibited,  or  of  deeds,  writings,  or  other  things,  in  his  custody 
or  power.  ^  Of  these  different  species  of  original  bills  we  shall 
treat  more  at  large  hereafter. 

§  20.  Bills  not  original  (as  we  have  seen)  are  either  (1. )  an 
addition  to,  or  a  continuance  of,  an  original  bill;  or  (2.)  they 
are  for  the  purpose  of  cross-litigation,  or  of  controverting,  or 
suspending,  or  reversing  some  decree  or  order  of  the  court,  or 
carrying  it  into  execution.®  Of  the  former  kind  are,  (1.)  A  sup- 
plemental bill,  which  is  merely  an  addition  to  the  original  bill, 
to  supply  some  defect  in  its  frame  or  structure.^  (2.)  A  bill  of 
revivor,  which  is  a  continuance  of  the  original  bill,  to  bring 
some  new  party  before  the  court,  when,  by  death  or  otherwise, 
the  original  party  has  become  incapable  of  prosecuting  or  defend- 
ing the  suit,  and  the  suit  is  as  it  is  in  equity  technically  called, 
abated,  that  is,  suspended  in  its  progress.^  (3.)  A  bill  both  of 
revivor  and  supplement,  which  continues  a  suit  upon  an  abate- 
ment, and  supplies  defects  which  have  arisen  from  some  event 
subsequent  to  the  institution  of  the  suit^ 

§  21.  Of  the  latter  kind  are,  (1.)  A  cross-bill  exhibited  by  the 
defendant  in  the  original  suit  against  the  plaintiff  in  that  suit, 
touching  some  matter  in  litigation  in  the  first  bill.  (2.)  A  bill 
of  review  which  is  brought  to  examine  and  reverse  a  decree 
made  upon  a  former  bill,  which  has  been  duly  enrolled,  and 
thereby  become  a  record  of  the  court     (3.)  A  bill  to  impeach  a 

1  Mitf .  Eq.  PI.  by  Jeremy.  84,  60 ;  Cooper,  Eq.  PL  44,  60 ;  Wyatt,  Pr.  Reg.  101. 
«  Mitf.  Eq.  PI.  by  Jeremy,  34,  61 ;  Cooper,  Eq.  PI.  44,  62,  67,  68. 
«  Cooper,  Eq.  PI.  62 ;  Mitf.  Eq.  PI.  by  Jeremy,  36. 

*  Mitf.  Eq.  Pi.  by  Jeremy,  86,  88 ;  Cooper,  Eq.  PI.  62. 

>  Mitf.  Eq.  PI,  by  Jeremy,  34 ;  Cooper,  Eq.  PI.  62.  Tiie  sense  of  the  term,  abate- 
ment, is  very  different  in  law  from  what  it  is  in  equity.  In  tlie  former,  it  amounts 
to  a  positive  destruction  of  the  suit,  so  that  it  is  qnaslied,  and  the  plaintiff  must 
begin  anew ;  in  tlie  latter,  it  amounts  only  to  a  present  suspension  of  the  proceed- 
ings, which  may  by  a  reviyor  be  put  again  into  activity. 

•  Mitl  Eq.  PI.  by  Jeremy,  86 ;  Cooper,  Eq.  PI.  62. 
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decree  upon  the  ground  of  fraud.  (4.)  A  bill  to  suspend  the 
operation  of  a  decree  in  special  circumstances,  or  to  avoid  it  on 
the  ground  of  matter  which  has  arisen  subsequent  to  it.  (5. )  A 
bill  to  carry  a  decree,  made  in  a  former  suit,  into  execution. 
(6.)  And,  lastly,  a  bill  partaking  of  the  qualities  of  some  one  or 
more  of  these  bills,  such  as  a  bill  in  the  nature  of  a  bill  of  re- 
vivor, or  in  the  nature  of  a  supplemental  bill,  or  in  the  nature 
of  a  bill  of  review,  and  others  of  a  like  character.^  Of  all  these 
different  kinds  of  bills,  not  original,  we  shall  also  treat  more  at 
large  hereafter. 

§  22.  Original  bills,  praying  relief,  are  the  most  usual,  which 
are  exhibited  in  courts  of  equity ;  and  for  this  reason,  as  well  as 
that  they  more  fully  illustrate  the  general  principles  of  plead- 
ing adopted  in  those  courts,  they  will  first  pass  under  our 
consideration. 

§  23.  An  original  bill,  praying  relief,  is,  as  we  have  seen, 
founded  upon  some  right  claimed  by  the  party  plaintiff,  in  oppo-. 
sition  to  some  right  claimed,  or  wrong  done,  by  the  party  de- 
fendant In  order  to  enable  the  court  to  understand  the  case, 
and  to  administer  the  proper  remedial  justice,  as  well  as  to 
apprise  the  opposite  party  of  the  nature  of  the  claim,  and  of  the 
redress  asked,  and  to  enable  him  to  make  the  proper  defence 
thereto,  it  would  seem  indispensable  that  the  bill  should  contain 
a  clear  and  exact  statement  of  all  the  material  facts.  It  should, 
therefore,  show,  with  reasonable  certainty,  the  rights  of  the 
plaintiff;  the  manner,  in  which  he  is  injured;  the  person,  by 
whom  it  is  done ;  the  material  circumstances  of  the  time,  place, 
maimer,  and  other  incidents ;  the  particulars,  in  which  he  wants 
the  assistance  of  the  court,  or,  in  other  words,  relief,  which  he 
seeks;  the  prayer  therefor,  and  also  that  the  defendant  may 
answer  upon  oath  the  matters  charged  against  him ;  and,  lastly, 
that  the  case  as  stated,  and  the  relief  as  asked,  are  properly 
within  the  jurisdiction  of  a  court  of  equity.^ 
§  24.  On  the  other  hand,  the  plaintiff  need  not,  and  indeed 
should  not,  state  in  the  bill  any  matters,  of  which  the  court  is 
bound  judicially  to  take  notice,  or  is  supposed  to  possess  full 
knowledge.  Hence  it  need  not  state  matters  of  law;  or  legal 
presumption ;  or  recite  public  acts  or  laws ;  or  aver  facts,  which 

1  Mitf.  Eq.  Fl.  by  Jerem j,  85,  36 ;  Cooper,  Eq.  PI.  62. 
*  Mitf.  Eq.  PL  by  Jeremy,  87 ;  Cooper,  £q.  Pi.  6. 
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the  courts  are  bound  judicially  to  know ;  such  as  the  divisions 
of  counties;  the  recognition  of  foreign  governments  by  our  own; 
the  course  of  practice  or  proceedings  in  the  court  itself;  or  any 
other  facts  of  a  like  public  nature,  which  do  or  may  concern  the 
general  administration  of  public  justice.^  A  strong  illustration 
of  this  general  rule  may  be  found  in  the  right  and  duty  of  the 
courts  of  the  United  States  to  take  judicial  notice  of  the  ports 
and  waters  of  the  United  States,  in  which  the  tide  ebbs  and 
flows ;  ^  to  take  like  notice  of  the  boundaries  of  the  several  states 
and  judicial  districts;^  and,  in  an  especial  manner,  to  take  like 
notice  of  all  the  laws  and  jurisprudence  of  the  several  states,  in 
which  they  exercise  an  original  or  an  appellate  jurisdiction. 
The  judges  of  the  Supreme  Court  of  the  United  States  are  on 
this  account  bound  to  take  judicial  notice  of  the  laws  and  juris- 
prudence of  all  the  states  and  territories.^  But  the  laws  and 
jurisprudence  of  foreign  nations  must  be  averred  in  the  bill,  and 
when  material,  must,  if  denied,  be  proved,  like  any  other  facts. ^ 

§  25.  Such,  in  a  general  view,  is  the  outline  of  the  matter  of 
a  bill:  of  what  it  should  contain;  and  of  what  it  should  not 
contain.  It  answers  to  the  declaration  in  a  suit  at  common  law, 
to  the  libel,  or  libellus  articulatu%^  of  the  Civil  and  Canon  Law.® 
Hence  the  common  distich,  as  to  the  matter  of  a  bill,  is,  — 

Quia,  quid,  coram  quo,  quo  jure  petatur,  et  a  quo 
Recte  compositus  quisque  libellus  habet.'^ 

But  the  form  in  which  that  proper  matter  is  to  be  presented  and 
unfolded,  is  also  important, to  be  maturely  considered;  for  in 
equity  as  well  as  in  law,  there  is  a  regular  order  and  method,  in 
which  the  pleadings  should  display  the  grounds  of  the  suit ;  and 
forms  are  sometimes  essential  to  the  promotion  of  real  justice 
between  the  parties,  not  only  as  the  means  of  presenting  rights 
with  certainty  and  clearness,  but  also  of  vindicating  and  secur- 
ing them  by  just  limitations,  and  definite  and  expressive  phrase- 
ology. The  forms  of  pleading  in  equity  have,  indeed,  undergone 
many  alterations   in   different  ages,  and  many  improvements 

1  1  Mont.  Eq.  PI.  ch.  %  pp.  6-9. 

3  United  Sutes  v.  La  Vengeance,  8  Dall.  297 ;  The  ApoUon,  9  Wheat.  874;  The 
Thomas  Jefferson,  10  Wheat  428;  Peyrouz  v,  Howard,  7  Peters,  342,  34a 
9  Ibid.  «  Owings  v.  HuU,  9  Peters,  607, 024,  625. 

0  See  Story  on  Conflict  of  Laws,  §  687,  688 ;  Mostyn  v.  Fabrigas,  Cowp.  174. 
8  Barton's  Suit  in  Eq.  26 ;  8  Black.  Com.  442;  Ante,  §  14,  and  note. 
7  Com.  Dig.  Chancery,  £.  2 ;  Cooper,  Eq.  PI.  17,  note  (i). 
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have,  from  time  to  time,  been  ingrafted  on  them.  Lord  Coke's 
remark  is  well  founded  in  this,  as  well  as  in  many  other  cases 
of  scientific  invention;  Nihil  simui  tnventum  est  et  perfectum.^ 
The  pleadings  in  equity,  although  framed  with  a  regard  to  cer- 
tainty and  uniformity,  were  always,  in  their  style  and  character, 
of  a  more  liberal  and  less  technical  cast  than  those  at  the  com- 
mon law.  At  first,  however,  they  were  somewhat  loose  and 
general  in  their  texture.  But  they  have  gradually  attained  a 
high  degree  of  exactness  and  accuracy  of  statement ;  and,  with- 
out being  positively  bound  up  in  mere  technical  niceties  and 
subtleties,  they  have  become  subjected  to  many  rules  of  an  artifi- 
cial, although  useful,  establishment^  These  will  hereafter  be 
examined  at  large. 

§  26.  In  its  modem  structure,  a  bill  is,  or  may  be,  composed 
of  nine  parts,  (a)    The  first  part  is  the  direction  or  address  of 


1  Co.  Utt.  2d0  (a) ;  Cooper.  £q.  PL  8. 


s  Ante,  §  12. 


(a)  The  stating  part  and  the  prayer 
fbr  reUef  may  now  be  regarded  as  the 
eeKotial  parts  of  the  bUL  Comstock  v, 
Herroo,  46  Fed.  Rep.  660.  Under  the 
Codes  abolishing  forms  of  actions  and 
aothorixing  the  facts  oonstitnting  the 
caose  of  action  to  be  stated  m  the  com- 
plaint in  ordinary  and  concise  language, 
legal  or  equitable  reUef,  or  both,  may  be 
obtained  in  the  same  action.  In  order 
to  obtain  equitable  relief,  the  complaint 
need  not  allege  that  the  plaintiff  has  not 
a  remedy  at  law,  and  his  failure  to  obtain 
that  reUef  does  not  defeat  his  right  to  the 
legal  remedy.  Stemberger  v,  McGoTem, 
M  N.  T.  12 ;  Porous  Plaster  Ca  r.  Sea- 
bory,  48  Hun,  611;  Gilpin  County 
Mining  Co.  o.  Drake,  8  Col  686.  The 
essential  and  inherent  distinctions  be- 
tween Uw  and  equity  are  not  changed 
by  the  Code  procedure,  if  indeed  the 
legislature  has  constitutional  power  to 
make  such  change.  Basey  v.  Gallagher, 
2D  WaU.  670;  Post,  §  28,  note  (a); 
Smith  V.  Rowe,  4  CaL  6;  Reubens  v, 
Joel,  13  N.  T.  488,  494 ;  Mowiy  v.  HUl, 
11  Wis.  146;  Truman  v.  McCoUum,  20 
Wis.  860.  The  forms  of  procedure  and 
the  tribunals  are  thereby  changed,  but 


the  principles  with  respect  to  relief, 
parties,  right  to  Jury  trial,  &c.,  remain 
the  same.  Roper  Lumber  Co.  o.  Wal- 
lace, 08  N.  C.  22 ;  Chapman  v.  Lipscomb, 
18  S.  C.  222 ;  post,  §  28  note  (a).  The 
adoption  in  the  Federal  circuit  and  dis- 
trict courts  of  the  forms  of  proceeding 
and  practice  in  the  State  courts  does  not, 
where  a  State  code  or  statute  merges 
legal  and  equitable  remedies  in  one  ac- 
tion, affect  equitable  proceedings  in  the 
Federal  courts,  which  have  uniformly 
and  in  all  the  states  retained  the  distinc- 
tion between  actions  at  law  and  suits 
in  equity.  Livingston  v.  Story,  9  Pet. 
682;  Bennett  v.  Butterworth,  11  How. 
669;  Fenn  v.  Holme,  21  How.  481; 
Thompson  v.  Railroad  Cos.,  6  Wall. 
134;  Northern  Pacific  R.  Co.  v.  Paine, 
119  U.  S.  661 ;  Quincy  v.  Steel,  1*20 
U.  S.  241 ;  Payne  v.  Hook,  7  Wall.  480 ; 
Doe  V.  Roe,  81  Fed.  Rep.  97;  Union 
Bank  o.  Crine,  88  Fed.  Rep.  809.  Where 
no  change  has  been  made  by  Congress, 
the  test  of  an  adequate  remedy  at  law  is 
that  which  existed  at  the  adoption  of 
the  judiciary  act  of  1789.  McConihay 
V  Wright,  121  U.  8.  201. 
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the  bill  to  the  court,  from  which  it  seeks  relief.  This  address, 
of  course,  contains  the  appropriate  and  technical  description  of 
the  court,  and  must  be  varied  accordingly.^  The  second  part  is 
the  introduction^  which  contains  the  names  and  description  of  the 
persons  exhibiting  the  bill,  commonly  called  in  the  bill  by  the 
title  of  **your  orators  and  oratrixes,"  according  to  their  sex. 
In  this  part,  the  names  of  the  parties  are  not  only  given,  but 
their  places  of  abode,  title  of  dignity,  or  office,  or  business, 'and 
the  character  in  which  they  sue,  if  they  sue  in  atUre  droit,  and 
such  other  description  as  is  necessary  or  proper  to  found  the 
jurisdiction  of  the  court.^  Thus,  for  example,  if  the  suit  is  in 
the  Exchequer,  in  England,  it  is  alleged  that  the  plaintiff  is 
debtor  and  accountant  to  the  king;'  and  if  the  suit  is  in  the 
Circuit  Court  of  the  United  States,  in  America,  It  is  alleged 
that  the  plaintiff  is  a  citizen  of  a  particular  state.  ^    The  usual 

1  Mitf.  £q.  PI.  by  Jeremy,  42;  Cooper,  ^.  PI.  9;  Bartoo's  Suit  in  £q.  26,  27. 
In  England,  when  the  bill  is  in  chancery,  it  is  addressed  to  the  Lord  Chancellor,  or 
Uvd  Keeper,  >r  Lords  Commissioners,  having,  for  the  time  being,  the  custody  of  the 
great  seal,  by  their  proper  designation.  When  addressed  to  the  Chancellor,  it  is  in 
the  following  form :  viz.,  "  To  the  Right  Honorable  John  Lord  Eldon,  Baron  Eldon, 
of  Eldon,  in  the  County  of  Durham,  Lord  High  Chancellor  of  Great  Britain ; "  and 
io  in  other  cases,  mutat'iB  mvtandit.  Barton's  Suit  in  Eq.  27,  29;  Van  Heyth.  £q. 
Drafts.  2.  In  New  York,  the  address  would  be,  "  To  the  Honorable  James  Kent, 
Chancellor  of  the  State  of  New  York."  Blake's  Chan.  Pr.  27.  In  the  Circuit 
Courts  of  the  United  States,  it  would  be,  "  To  the  Honorable  the  Judges  of  the 
Circuit  Court  of  the  United  States  within  and  for  the  District  of  Massachusetts, 
sitting  in  equity."  See  Equity  Rules  of  the  Supreme  Court  of  the  United  States, 
January  Term,  1842,  Rule  20. 

s  Barton's  Suit  in  Eq.  27,  80,  note  (1) ;  Mitf.  Eq.  PI.  by  Jeremy,  42,  48;  Swan  v. 
Porter,  Hard.  60.    But  see  Cheetham  v  Crook,  McCl.  &  Y.  316. 

»  Van  Heyth.  Eq.  Drafts.  2 ;  Barton's  Suit  in  Eq.  30,  note  (1) ;  Cooper,  Eq.  PL 
10,  note  (x).  It  seems  that  now  there  need  not  be  any  allegation,  in  a  bill  in  equity 
in  the  Exchequer,  that  the  plaintiff  is  a  debtor  and  accountant  of  the  crown.  See 
Cheetham  v  Crook,  McCl.  &  Y.  315.  The  equity  jurisdiction  of  the  Court  of  Ex- 
chequer has  been,  by  a  recent  statute,  transferred  to  the  Court  of  Chancery. 

«  Bingham  v.  Cabot,  3  Dall.  382  ;  [Vose  v.  Philbrook,  3  Story,  885.]  It  is  indis- 
pensable, in  all  cases,  where  the  right  to  bring  the  suit  in  the  courts  of  the  United 
States  is  founded  upon  the  fact,  that  the  plaintiffs  and  defendants  are  citizens  of 
different  states,  to  allege  that  fact  distinctly  in  the  bill ;  as,  by  stating,  that  the 
plaintiff  is  "a  citizen  of  the  State  of  Massachusetts,"  and  the  defendant  is  "a  citizen 
of  New  Hampshire."  (a)    On  account  of  the  omission  of  such  an  allegation,  a 


{a)  In  a  suit  in  equity  in  a  United  show  that  the  corporation  was  created  by 

States  court,  by  or  against  a  corporation,  a  state  of  which  the  adverse  party  is  not  a 

if  the  jurisdiction  is  dependent  upon  the  citizen.    It  is  not  sufficient,  in  such  case, 

citizenship  of  the  parties,  the  bill  must  to  allege  that  the  corporation  is  a  "  citi- 
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form  18  "  Humbly  complaining  showeth  unto  your  lordship  (or  to 
your  honor,  or  honors,  as  the  case  may  be),  your  orator,  A.  B., 

of ,  esquire."  *    In  this  part,  also,  are  sometimes  contained 

the  names  and  appropriate  descriptions  of  the  parties  made 
defendants,  although  they  are  now  usually  found  in  the  next 
succeeding  part  The  object,  in  each  case,  of  giving  the  names 
and  descriptions  of  the  parties,  is  to  enable  the  court,  and  the 
other  parties  in  interest,  to  know,  where  and  to  whom  they  may 
resort  to  compel  obedience  to  any  order  or  process  of  the  court, 
and  especially  to  an  order  for  the  payment  of  costs,  as  well  as 
to  furnish  distinct  means  of  decision,  in  all  future  controversies, 
in  regard  to  the  subject-matter  and  the  identity  of  parties.  ^  (a) 

§  27.  The  third  part  is  the  premiseSy  or,  as  it  is  more  usually 
styled,  the  stating  part  of  the  bill,  which  contains  a  narrative  of 
the  facts  and  circumstances  of  the  plaintiff's  case,  and  of  the 
wrong  or  grievance,  of  which  he  complains,  and  the  names  of 

gremt  many  cases,  carried  by  appeal  to  the  Sapreme  Court  of  the  United  States,  have 
been  dismissed  for  want  of  jurisdiction,  as  it  has  been  held,  that  the  jurisdiction  of 
the  court  must  be  apparent  on  the  record.  Bingham  v.  Cabot,  3  Dall.  382 ,-  Jackson 
V.  Aahton,  8  Peters,  148.    See  Lord  Coningsby's  Case,  0  Mod.  05. 

^  Barton's  Suit  in  Eq.  29,  80;  Van  Heyth.  £q.  Drafts.  3;  1  Mont.  £q.  PI.  76,  note 
(e) ;  8  Wooddes.  Lect  65,  pp.  368,  389. 

*  Mitf.  Eq.  PL  by  Jeremy,  42,  43 ;  Barton's  Suit  in  Eq.  30,  note  (1) ;  1  Mont.  Eq. 
PL  76  and  note.    The  usual  description  of  the  plaintiff  is,  "  Your  orator,  A.  B.,  of 

— ,  in  the  county  of ,  and  state  of ,  esquire."    If  the  suit  is  in  the  Circuit 

Court  of  the  United  States,  it  is  added,  "  and  a  citizen  of  the  same  state."  The  like 
description  is  given  as  to  the  name  and  place  of  abode,  title,  profession,  or  business 

of  the  defendant;  tIz.,  "C.  D.,  of ,  in  the  county  of ,  &c.,  merchant,"  &c. 

See  1  Mont  Eq.  PL  76,  and  note  (./).  See  Albretoht  v.  Sussmann,  2  Ves.  &  B.  323. 
In  what  manner  the  omission  to  make  a  proper  description  of  the  parties,  as  to  places 
nf  abode,  Ac.,  is  to  be  taken  advantage  of,  seems  to  be  a  matter  of  some  doubt.  Mr. 
Montague  says,  that  Lord  Redesdale,  in  the  first  edition  of  his  Treatise  on  Equity 
Pleadings,  said,  that  a  demurrer  would  hold  ;  but  that  statement  is  omitted  in  the 
subsequent  editions,  which  leads  to  the  supposition,  that  his  lordship,  upon  further 
reflection,  thought  differently.  If  a  special  demurrer  would  not  be  proper,  perhaps 
a  plea,  in  the  nature  of  a  plea  in  abatement,  might  be  the  proper  mode  to  enforce  the 
objection.  


.  »t 


ten  "  of  a  particular  state,  or  that  it  "  is 
doing  business  in  "  the  state.  An  aver- 
ment defective  in  this  respect  may, 
however,  be  cured  by  the  subsequent 
pleadings.  See  Lafayette  Ins.  Co.  v, 
Fk«nch,  18  How.  404 ;  Railway  Co.  v. 
WhiCton,  13  Wall.  270  ;  Muller  r.  Dows, 
94  U.  a  444 ;  Brt)ck  v.  North  Western  Fuel 


Co.,  130  U.  S.341 ;  Everharti;.  Huntsville 
College,  120  U.  S.  228 ;  Post,  §  492. 

(a)  In  the  Federal  courts  persons 
cannot  be  made  defendants  to  a  bill  by 
designating  them  by  a  fictitious  name  in 
its  introductory  part  and  in  the  prayer 
for  process.  Kentucky  S.  M.  Co.  v.  Day, 
2  Sawyer,  468. 
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the  persons,  by  whom  done,  and  against  whom  he  seeks  redress.^ 
This  part  constituting  in  truth  the  real  substance  of  the  bill, 
upon  which  the  court  is  called  to  act,  requires  great  skill  and 
judgment  to  frame  it  aright ;  and  if  it  has  not  the  proper  legal 
certainty,  the  defect  (as  we  shall  presently  see),  unless  removed, 
may  become  fatal  in  every  subsequent  stage  of  the  cause»*  The 
rules,  as  to  the  proper  mode  of  stating  the  facts  in  this  part  of 
the  bill,  will  be  fully  considered  hereafter.  But  it  may  be 
proper  to  remark,  that  care  should  be  taken  to  frame  the  stating 
part  of  the  bill  fully  and  accurately;  for  if  a  plea  is  put  in,  the 
validity  of  the  plea  will  be  decided  with  reference  to  the  stating 
part  of  the  bill,  and  not  with  reference  to  the  interrogatory  part, 
if  it  varies  from  it.^ 

§  28.  It  may  be  proper,  however,  to  remark,  that  every  mate- 
rial fact,  to  which  the  plaintiff  means  to  offer  evidence,  ought  to 
be  distinctly  stated  in  the  premises ;  for  otherwise  he  will  not  be 
permitted  to  offer  or  require  any  evidence  of  such  fact*  A 
general  charge  or  statement,  however,  of  the  matter  of  fact  is 
sufficient;  and  it  is  not  necessary  to  charge  minutely  all  the 
circumstances,  which  may  conduce  to  prove  the  general  charge ; 
for  these  circumstances  are  properly  matters  of  evidence,  which 
need  not  be  charged  in  order  to  let  them  in  as  proofs.^    Thus, 

1  Barton's  Suit  in  Eq.  27 ;  Mitf .  £q.  PL  by  Jeremy,  43 ;  Cooper,  £q.  PL  0 ; 
8  Wooddes.  Lect  55,  p.  869;  [Archibald  v.  Means,  5  Ired.  Eq.  280.]  The  oonclaaion 
of  the  stating  part  usuaUy  is  (after  narrating  the  fisicts  of  the  title  of  the  plaintiff)  as 
follows :  "  And  your  orator  well  hoped,  that  no  disputes  would  have  arisen,  touching 
the  said,  &c.,  &c.  (stating  the  subject-matter),  but  that  the  said  defendant  would  hare 
complied  with  the  request  of  the  said  orator,  &c.,  as  in  conscience  and  equity  he  ought 
to  have  done.  But,  now  so  it  is,  may  it  please  your  lordship  (or  honors),  that  the 
said  defendant  combining  and  confederating,"  &c.  Barton's  Suit  in  £q.  82, 83 ;  Van 
Heyth.  Eq.  Drafts.  4 ;  1  Mont.  Eq.  PI.  76,  note  (g). 

>  Flint  V.  Field,  2  Anst.  548 ;  Cooper,  Eq.  PL  U  ;  3  Wooddes.  Lect  66,  p.  371 ; 
Post,  §  241,  242. 

>  Clayton  u.  Winchelsea,  3  Y.  &  CoU.  688 ;  Post.  §  86. 

«  Imham  v.  Child,  1  Bro.  Ch.  94;  Gilb.  For.  Rom.  91,  218;  Wilkes  v.  Rogers, 
6  Johns.  566 ;  Gordon  v.  Gordon,  8  Swanst.  472 ;  Sidney  v,  Sidney,  8  P.  Wms.  276 ; 
Watkyns  i'.  Watkyns,  2  Atk.  96 ;  Whaley  v.  Norton,  1  Vem.  488 ;  Clarke  i;.  Turton, 
11  Ves.  240;  Houghton  v.  Reynolds,  2  Hare,  264,  266;  [Peacock  v.  Terry,  9  Gs. 
148.] 

6  Chicot  17.  Lequesne,  2  Ves.  817,  318 ;  Wheeler  v.  Trotter,  3  Swanst  177 ;  [Nes- 
mith  V.  Calvert,  1  Wood.  &  Min.  34.]  But  see  Post,  §  265  a.  [Equity  pleadings, 
like  those  at  law,  are  taken  most  strongly  against  the  pleader  ;  and  where  the  biU 
contains  general  and  specific  allegations,  as  to  the  same  matter,  the  general  allega- 
tions wiU  be  referred  to  the  particular  and  specific  ones.    Ellis  v,  Colman,  25  Bear. 
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under  a  bill  to  set  aside  an  award  for  fraud  and  partiality,  a 
general  charge  of  the  fraud  or  partiality  will  authorize  the  plain- 
tiff to  give  eyidence  of  circumstances  tending  to  establish  it, 
although  those  circumstances  are  not  charged  in  the  bill.  ^  (a) 

• 

662.  Bat  where  the  bill  alleges  an  absolute  conyeyanoe  of  an  equity  of  redemption 
on  the  faith  of  a  verbal  promise  to  reconvey,  on  repayment  of  the  price,  averring 
that  the  effect  of  the  agreement  was  so,  but  not  fUrther  setting  out  the  terms  of  the 
agreement,  either  verbatim,  or  in  substance,  it  was  held  that  there  was  a  sufficient 
allegation  of  the  promise,  and  that  the  court  could  not  say,  on  demurrer,  that  there 
could  be  no  relief.  Morison  v.  Morison,  4  Drew.  815.  In  many  bills  in  equity,  the 
plaintiff's  claim  is  based  upon  an  acknowledgment  of  an  existing  prior  right  in  one 
or  more  of  the  defendants,  as  where  the  mortgagor,  or  a  subsequent  mortgagee, 
brings  a  bill  to  redeem  a  prior  mortgage.  In  such  cases,  it  is  common  to  make  an 
offer  of  paying  into  court  the  amount  of  the  acknowledged  prior  claim.  There  are 
many  other  cases  where  the  plaintiff  makes  certain  offers  in  his  bill.  These  offers, 
If  accepted,  result,  at  once,  in  a  decree  by  consent,  and  discontinuance.  But  if  not 
acceded  to  by  the  party  to  whom  made,  it  rests,  ultimately,  in  the  discretion  of  the 
court,  whether  they  will  enforce  against  the  plaintiff,  the  offer  made  in  his  bill. 
Knight  o.  Bowyer,  2  De  6.  &  J.  421 ;  23  Beav.  609.  So,  a  bill  to  redeem  should 
contain  a  formal  offer  to  pay  whatever  sums  the  plaintiff  admits  to  be  due ;  and 
the  prayer  that  upon  payment  of  whatever  sums  may  be  found  due  upon  taking 
the  accounts  between  the  parties,  the  mortgagee  or  other  encumbrancer  may  be 
decreed  to  reconvey  the  property,  is  not  sufficient.  See  Harding  v.  Tingey,  34 
L.  J.  Ch.  13,  where  such  a  bill  was  held  bad  on  demurrer,  and  leave  was  granted  to 
amend  by  inserting  a  formal  offer  to  pay.  It  is  not  important  that  the  offer  to  pay 
should  name  any  sum  which  the  plaintiff  admits  to  be  due,  although  in  practice  a 
definite  sum  is  commonly  tendered  in  such  cases,  in  order  to  recover  costs,  if  the 
sum  found  due  falls  below  the  sum  tendered.  But  the  bill  must  contain  a  formal 
offer  to  redeem,  by  paying  whatever  sum  shall  be  found  due  upon  taking  the  ac- 
counts. Kindersley,  V.  C,  in  Harding  v,  Tingey,  ubi  supra.  See  also  Perry  v,  Carr, 
41  N.  H.  371.] 

^  Chicot  V,  Lequesne,  2  Yes.  318 ;  Clarke  o.  Periam,  2  Atk.  887.    But  see  Post, 

S  266  a.  

• 

(a)  See  Post,  §  261,  262,  and  notes,  were,  and  what  were  not,  tried  by  a  jury 
Respecting  proof  of  the  facts  alleged,  prior  to  the  adoption  of  the  Constitution. 
the  finding  of  a  Jury  in  a  proceeding  Davis  v.  Dyer,  62  N.  H.  286 ;  Wooster 
which  is  clearly  equitable,  is  advisory  v.  Plymouth,  id.  203 ;  Bellows  v.  Bellows, 
only,  and  not  binding  upon  the  court,  68  N.  H.  60 ;  Powers  v.  Raymond,  137 
which  may  set  aside  such  finding,  or  Mass.  488;  Stockbridge  Iron  Co.  v. 
make  a  different  one.  Quinby  v.  Conlan,  Hudson  Iron  Co.,  102  Mass.  46 ;  Dorr  v. 
104  U.  S.  420;  Powers  t^.  Large,  76  Wis.  Tremont  National  Bank,  128  Mass.  849; 
4M;  Hulett  v.  Stockwell,  34  Mo.  App.  Parkerv.Nickerson,  187  Mass.  487;  Dole 
609;  Keithley  v.  Keithley,  86  Mo.  217;  v.  Wooldredge,  142  Mass.  161 ;  Blanchard 
Sullivan  V.  Royer,  72  Cal.  248 ;  Hall  r.  v.  Cooke,  147  Mass.  216 ;  MerchanU' 
Linn,  8  Col.  264.  There  aftpears  to  be  Bank  v.  Moulton,  143  Mass.  643;  Whee- 
no  absolute  right  to  a  Jury  trial  in  causes  lock  v,  Lee,  74  N.  T.  496 ;  Mathews  v, 
clearly  within  the  equity  jurisdiction,  Tripp,  12  R.  I.  266;  North  Penn.  Coal 
even  for  the  defendant ;  and  the  only  Co.  v.  Snowden,  42  Penn.  St.  488 ;  White- 
difficulty  lies  in  determining  what  cases  hurst  t^.  Coleen,  63  111.  247 ;  Harper  v* 
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§  29.  The  fourth  part  is  what  is  commonly  called  the  eonfed^ 
erating  part  of  the  bill.  It  contains  a  general  allegation  oi 
general  charge  of  a  confederacy  between  the  defendants  and 
other  persons  to  injure  or  defraud  the  plaintiff.  The  usual  form 
of  the  charge  is,  that  the  defendants,  combining  and  confederate 
ing  together,  and  with  divers  other  persons  as  yet  to  the  plain^ 
tiff  unknown,  but  whose  names,  when  discovered,  he  prays  may 
be  inserted  in  the  bill,  and  they  be  made  parties  defendants 
thereto,  with  proper  and  apt  words  to  charge  them  with  the 
premises,  in  order  to  injure  and  oppress  the  plaintiff  in  the 
premises,  do  absolutely  refuse,  &c.,  or  pretend,  &c.^    The  prac. 


1  Mitf.  Eq.  PI.  hy  Jeremy,  40,  48;  Cooper,  Eq.  PL  9;  Barton's  Suit  in  Eq.  83; 
Van  Heytti.  £q.  Drafts.  6;  1  Mont.  Eq.  PL  77,  and  note  [i).  Tlie  form  given  in 
Van  Heytlmysen's  Eq.  Drafu.  6.  ia  as  follows :  "  But  now  so  it  is,  may  it  please 
your  lordship,  that  the  said  R.  H.  combining  and  confederating  with  divers  persons 
[orf  if  there  are  several  defendants^  then  thus :  combining  and  confederating  with  the 
said  C.  H.  and  M.  H.  and  witli  divers  other  persons,  or,  the  said  R.  H.,  L.  Bl.  and  N.  M. 
combining  and  confederating  together  and  with  divers  persons]  at  present  unknown 
to  your  orator,  whose  names  when  discovered  your  orator  prays  he  may  be  at  liberty 


Elberton,  23  Ga.  666;  Mead  v.  Walker, 
17  Wis.  189;  Thomas  v.  Bibb,  44  Ala. 
721 ;  Flint  River  Steamboat  Ck).  v,  Rob- 
erts (2  Fla.  102),  48  Am.  Dec.  178,  and 
note,  p.  188 ;  Brown  v.  Kalamazoo  Cir- 
cuit Judge,  75  Mich.  274;  Cole  v.  Bean, 
1  Ariz.  877;  Koons  v,  Blanton  (Ind.),  27 
N.  E.  884;  Ziegler  v.  Chapin,  14  N.  Y.  S. 
264;  Mahan  v.  Cavender,  77  6a.  118; 
State  i;.  Churchill,  48  Ark.  426.  In  the 
Federal  courts,  both  because  of  the  de- 
fendant's constitutional  right  to  a  trial 
by  Jury,  and  because  of  the  prohibition 
of  the  act  of  Congress  to  pursne  the 
remedy  in  law  cases  in  a  court  of  equity, 
all  actions  seeking  the  recovery  of  spe- 
cific property,  real  or  personal,  with  or 
without  damages,  for  its  detention,  or  a 
money  judgment  for  breach  of  a  simple 
contract,  or  for  injuries  to  person  or  prop- 
erty, are  legal  actions,  which  can  be 
brought  in  the  Federal  courts  only  on 
their  law  side.  Scott  r.  Neely,  140  U.  S. 
106;  Hipp  V.  Babin,  10  How.  278;  Lewis 
t;.  Cocks,  23  Wall.  470 ;  Killian  v.  Ebbing- 
haus,  110  U.  8.  573 ;  Buzard  r.  Houston, 
119  U.  8.  351.    In  England,  under  the 


Judicature  Act,  a  trial  by  jury  rests  in 
the  discretion  of  the  court,  in  the  Chan- 
cery Division.  Sheppard  v,  Gilmore,  53 
L.  S.  w.  8.  625;  Moore  v,  Deakin,  id. 
858 ;  Lynch  v.  Macdonald.  87  Ch.  D.  227 ; 
The  Temple  Bar,  11  P.  D.  6.  Facts  in 
equity,  when  dependent  upon  oral  testi- 
mony, are  usually  established  before  a 
roaster ;  but  when  his  report  comes  before 
the  court  on  exceptions  thereto,  it  may 
draw  inferences  of  fact,  or  find  the  facts 
and  enter  a  decree  thereon,  especially 
when  such  a  time  has  elapsed  that  the 
master's  recollection  of  the  witnesses' 
appearance  and  manner  would  aid  him 
but  little.  Qalnes  v.  Brockerhoff,  136 
Penn.  St.  175 ;  Bacon  v.  Abbott,  187  Mass. 
397.  But  usually  the  master's  findings 
of  fact  will  not  be  set  aside  without 
clear  proof  of  error  or  mistake.  Parker 
V.  Nickerson,  137  Mass.  487;  Whitney 
V.  Leominster  Savings  Bank,  141  Mass. 
85;  Jaffrey  v.  Brown,  29  Fed.  Rep.  476; 
Central  Trust  Co.  t^.  Texas  &c.  R.  Co., 
32  Fed.  Rep.  448;  Welling  v.  La  Baa. 
34  Fed.  Rep.  40. 
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tice  of  inserting  this  charge  is  said  to  have  arisen  from  an  idea, 
that,  without  it,  parties  could  not  be  added  to  the  bill  by  amend- 
ment ;  and  in  some  cases,  perhaps,  it  was  inserted  with  a  view 
to  sustain  the  jurisdiction  of  tlie  court  ^  But  in  either  view  it 
is  wholly  unnecessary.  In  the  first  place,  it  never  was  true  at 
any  time,  that  new  parties  might  not  have  been  added  by  amend- 
ment after  the  filing  of  the  bill.^  In  the  next  place,  the  mere 
allegation  of  combination  or  confederacy  of  the  defendants, 
simply  as  such,  could  never  alone  have  been  a  just  foundation 
for  the  jurisdiction  of  a  court  of  equity  in  the  absence  of  all 
other  proper  matter  to  sustain  it  Confederacy  or  combination, 
as  a  gravamen,  seems  clearly  cognizable  at  law.^  Indeed,  al- 
though it  is  now  usually,  but  not  invariably,  inserted  in  bills, 
yet  it  is  treated  as  mere  surplusage ;  so  much  so,  that  it  is  said, 
that  the  general  charge  of  combination  need  not  be  (although  it 
usually  is)  denied  or  responded  to  in  the  answer,  when  charged 
in  the  bill;  for  it  is  mere  impertinence.* 

§  30.  If  combination  or  confederacy  is  meant  to  be  relied  on, 
as  a  ground  of  equitable  jurisdiction,  it  can  be  only  in  special 
cases ;  and  then  it  must  be  specially  and  not  generally  charged, 
to  justify  an  assumption  of  jurisdiction.^    In  the  case  of  a  peer, 

to  insert  herein  with  apt  words  to  charge  them  as  parties  defendants  hereto,  and 
contriring  how  to  wrong  and  injure  your  orators  in  the  premises,  he  the  said  R.  H. 
absolntely  refuses  to  comply  with  such  requests,  and  he  at  times  pretends  that/'  &c. 
Then  follows  the  matter  disproving  or  avoiding  the  charging  part.  Sometimes  the 
confederating  clause,  after  averring  the  combination  and  confederacy,  proceeds 
merely  to  state,  that  the  defendant  absolutely  refuses  to  do  the  act  or  thing  which 
constitutes  the  grievance  in  the  bill ;  as,  for  example,  to  pay  a  legacy,  to  convey 
land,  &a  Barton's  Suit  in  Eq.  34.  Lord  Eldon,  in  Mayor  of  London  o.  Levy,  8 
Yes.  404,  remarking  upon  this  clause,  said :  "  I  do  not  put  it  (the  demurrer)  upon 
the  ground  of  pains  and  penalties.  That  view  of  the  case  is  very  important,  consid- 
ering to  what  an  extent  the  doctrine  of  the  law  in  later  years  has  gone  with  reference 
to  criminality  by  combination  and  conspiracy.  It  would  be  very  difficult  to  abstract, 
from  the  apparent  grasp  of  that  doctrine,  nine-tenths  of  the  bills  of  this  court,  charg- 
ing combination  and  confederacy." 
1  Mitf.  £q.  PL  by  Jeremy,  40. 

*  Barton's  Suit  in  £q.  88,  note ;  1  Prax.  Aim.  Cur.  Cane.  640,  647 ;  Cooper,  Eq. 
Fl.  10,  11. 

*  Barton's  Snit  in  Eq.  88,  note;  Mitf.  Eq.  PI.  by  Jeremy,  40,41;  Cooper,  Eq. 
PI.  10, 11. 

*  Mitf.  Eq.  PI.  by  Jeremy,  40,41,  48;  Oliver  v,  Haywood,  1  Anst  82;  Wyatt 
F^.  Reg.  03.  See  Rule  21st  of  the  Equity  Rules  of  the  Supreme  Court  of  the  United 
States,  Januaiy  Term,  1842.    Post,  §  84,  note. 

*  Mitt  Eq.  PL  by  Jeremy,  4L 
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this  general  charge  is  never  inserted  in  the  bill,  either  from 
respect  to  the  peerage,  or  from  an  apprehension  that  such  a 
charge  might  be  construed  to  be  a  breach  of  privilege  of  the 
lords  ^  as  a  sort  of  scandalum  magnatum.^ 

§  31.  The  fifth  part  is  what  is  commonly  called  the  charging 
part  of  the  bill.  It  usually  consists  of  some  allegation  or  alle- 
gations, which  set  forth  the  matters  of  defence,  or  excuse,  which 
it  is  supposed  the  defendant  intends,  or  pretends  to  set  up,  to 
justify  his  non-compliance  with  the  plaintiff's  right  or  claim ; 
and  then  charges  other  matters,  which  disprove  or  avoid  the  sup- 
posed defence  or  excuse.^  It  is  sometimes  also  used  for  the  pur- 
pose of  obtaining  a  discovery  of  the  nature  of  the  defendant's  case, 
or  to  put  in  issue  some  matter,  which  it  is  not  for  the  interest 
of  the  plaintiff  to  admit ;  for  which  purpose  the  charge  of  the  pre- 

^  Mitf.  Eq.  PL  bj  Jeromj,  41;  Barton's  Suit  in  Eq.  38,  note;  Cooper,  Eq. 
PI.  10, 11. 

3  The  foUowing  passage  from  Lord  Redesdale's  Treatise  contains  a  fuU  expo- 
sition of  the  nature  and  character  of  this  clause,  and  therefore  is  here  given  at 
large :  "  It  is  the  practice  to  insert  in  a  bill  a  general  charge,  that  the  parties  named 
in  it  combine  together,  and  with  several  other  persons  unknown  to  the  plaintiff, 
whose  names,  when  discovered,  the  plaintiff  prays  he  may  be  at  liberty  to  insert 
in  the  bill.  This  practice  is  said  to  have  arisen  from  an  idea,  that  without  such  a 
charge  parties  could  not  be  added  to  the  bill  by  amendment;  and  in  some  cases 
perhaps  the  cliarge  has  been  inserted  with  a  view  to  give  the  court  Jurisdiction.  It 
lias  been  probably  for  this  reason  generally  considered  that  a  defendant  demurring 
to  a  bill  comprising  persons  whose  interests  are  so  distinct  that  they  ought  not  to 
be  made  parties  to  the  same  bill,  ought  to  answer  the  bill  so  far  as  to  deny  the 
charge  of  combination.  The  denial  of  combination,  usually  inserted  as  words  of 
course  at  the  close  of  an  answer,  is  a  denial  of  unlawful  combination  ;  and  it  hsa 
been  determined  tliat  a  general  charge  of  combination  need  not  be  answered.  An 
answer  to  a  charge  of  unlawful  combination  cannot  be  compelled ;  and  a  charge  of 
lawful  combination  ought  to  be  specific  to  render  it  material  For  where  persons 
have  a  common  right,  they  may  Join  together  in  a  peaceable  manner  to  defend  that 
right ;  and  though  some  of  them  only  may  be  sued,  the  rest  may  contribute  to  the 
defence  at  their  common  charge :  and  if  on  the  ground  of  such  a  combination  the 
jurisdiction  of  a  court  of  equity  is  attempted  to  be  sustained,  where  the  jurisdiction 
is  properly  at  the  common  law,  the  combination  ought  to  be  specially  charged,  that 
it  may  appear  to  warrant  the  assumption  of  Jurisdiction  by  a  court  of  equity.  From 
wliatever  cause  the  practice  .of  charging  combination  lias  arisen,  it  is  still  adhered 
to,  except  in  tlie  case  of  a  peer  who  was  never  charged  with  combining  with  others 
to  deprive  the  plaintiff  of  his  right,  either  from  respect  to  the  peerage,  or  perhaps 
from  apprehension  that  such  a  charge  might  be  construed  s  breach  of  prlvUege." 
Mitf  Gq.  PI.  by  Jeremy,  40,  41. 

*  Mitf.  Eq.  PI.  by  Jeremy,  48 ;  Cooper,  Eq.  PI.  9,  10 ;  Barton's  Suit  in  Eq.  27 ; 
8  Wooddes.  T/Cct.  65,  pp.  868, 869.  See  Rule  21st  of  the  Equity  Rules  of  the  Supreme 
.Court  of  the  United  Sutes,  January  Term,  1842.    Post,  §  84,  note. 


§  30-32  a.]  BILLS  IN  EQUITY.  27 

tence  of  the  defendant  is  held  to  be  sufficient.  ^  Thus,  for  ex- 
ample, if  a  bill  is  filed  on  any  equitable  ground  by  an  heir,  who 
apprehends  that  his  ancestor  has  made  a  will,  he  may  state  his 
title  as  heir,  and  alleging  the  will  by  way  of  pretence  of  the 
defendant's  claiming  under  it,  may  make  it  a  part  of  the  case, 
without  admitting  it.^ 

§  32.  Care,  however,  must  be  taken,  that  the  equity  of  the 
plaintiff's  case  should  be  fully  averred  in  the  stating  part  of  the 
bill ;  (a)  for  if  it  should  be  stated  only  in  the  charging  part  of 
the  bill,  and  thus  consist  only  in  the  pretences,  the  charges  in 
answer  to  those  pretences,  and  the  admissions,  it  has  been  held 
not  to  be  sufficient;  for  there  ought  first  to  be  an  equitable  case 
averred ;  and  then  the  pretences  and  charges  may  properly  be  in- 
troduced to  support  it'  Therefore,  when  a  bill  prayed  an  account 
of  rents  and  profits,  and  stated  the  plaintiff  to  be  the  heir-at-law, 
and  the  defendant  to  be  in  possession,  and  then  suggested,  that 
the  defendant  pretended  to  claim  under  some  fine  and  demise ; 
and  charged,  that  if  any  such  existed,  the  testator  was  insane  at 
the  time,  which  the  defendant  at  other  times  admitted ;  the  bill 
was  held  on  demurrer  to  be  unsupportable.* 

§  32  a.  Perhaps  the  principle  here  suggested  is  somewhat  too 
broadly  stated.  It  would  seem  to  be  regularly  true,  where  the 
defendant  sets  up  certain  pretences,  followed  by  a  general 
charge,  that  the  contrary  of  those  pretences  is  the  truth;  for 
such  a  general  denial  is  not  of  itself  an  allegation  or  averment 
of  the  facts,  which  make  up  the  counter  statement ;  but  the  facts 
themselves  should  be  specifically  averred,  otherwise  the  charge 
would  be  defective.     But  if  the  material  facts  are  specifically 

1  Mitf.  Kq.  Fl.  by  Jeremy,  43;  Partridge  v.  Hajcraft,  11  Ves.  676;  Gregory  v. 
Molesworth,  3  Atk.  026. 

*  The  form  of  snch  a  charge  is  given  in  Van  Heythnysen's  Equity  Draftsman, 
p.  5,  and  in  Barton's  Suit  in  Equity,  p.  84.  The  common  formulary  is,  **  Tliat  the 
•aid  defendant  sometimes  alleges  and  pretends,  &c.  (and  stating  the  fact  supposed, 
as,  for  example,  that  the  said  A.  B.  made  a  will,  which  was  a  valid  disposition  of  the 
•aid  real  estate,  &c.),  and  at  other  times  he  alleges  and  pretends  that,  &c.,  &c. ; 
whereas  your  orator  chargeth  tlie  truth  to  be  (or  the  contrary  thereof  to  be  the 
truth),"  &c.,  &c.  See  also  Mitf.  Eq.  PI.  by  Jeremy,  40,  41, 48;  1  Mont  Eq.  PI.  77, 
and  note  (m). 

*  Flint  p.  Field,  2  Anst.  643. 

*  Flint ».  Field,  2  Anst  643;  Cooper,  Eq.  PI.  11. 


(a)  Hobart  r  Andrews,  21  Pick.  626, 684. 
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averred,  there  does  not  seem  to  be  any  positive  rule  of  law  which 
requires  that  those  facts  should  be  averred  in  the  stating  part  of 
the  bill,  and  precede  what  is  technically  called  the  charging 
part  of  the  bill.  Regularly,  however,  all  the  material  parts  of 
the  plaintiff's  case  will  certainly  find  their  more  appropriate 
place  in  the  narrative  or  stating  part  of  the  bill.  ^  (a) 

§  83.  The  charging  part  of  the  bill  is  often  omitted,  and  does 
not  seem  indispensable  in  any  case ;  for  the  stating  part  of  the 
bill  ought  fully  to  unfold  and  expound  the  plaintiff's  case ;  and 
the  charging  part  in  general  contains  little  more  than  an  en- 
largement of  that  statement^    If  the  equity  of  the  plaintiff's 

^  In  Houghton  v.  Reynolds,  2  Hare,  264,  Mr.  Vice-Chancellor  Wignim,  referring 
to  the  case  of  Flint  v.  Field,  2  Anst  643,  said :  "  I  do  not  impeach  the  decision  in 
Anstruther ;  but  that  case  is  not  an  authority  for  the  proposition,  that  a  fact  intro- 
duced by  way  of  a  charge  in  the  bill  is  not  as  weU  pleaded  as  if  it  were  introduced 
in  the  shape  of  what  is  technicaUy  called  a  statement ;  it  merely  decides,  that  an 
allegation,  that  the  defendant  sets  up  certain  pretences,  followed  by  a  charge  that 
the  contrary  of  such  pretences  is  the  truth,  is  not  of  itself  an  allegation  or  averment 
of  the  facts  which  make  up  the  counter  statement.  I  have  no  doubt  that  such  a 
form  of  pleading  —  not  specifically  averring  the  facts  themselves  —  would  be  defeo- 
tive ;  but  there  is  no  rule,  that  every  material  fact  must  precede  what  is  termed  the 
charging  part  of  the  biU."  This  seems  conformable  to  what  is  laid  down  by  Lord 
Redesdale  in  his  work  on  Equity  Pleadings.  (Mitf.  £q.  PI.  by  Jeremy,  4th  ed.  p.  43). 
Mr.  Cooper  (Cooper,  Eq.  Pi.  11),  however,  lays  down,  as  a  general  rule,  that  the 
equity  of  the  plaintiff's  case  should  generally  appear  in  the  stating  part  of  the  bill, 
and  relies  for  the  position  on  2  Anst.  543.  The  decisions  of  Lord  Hardwicke  in 
Duncalf  v.  Blake,  1  Atk.  52,  and  Gregory  t;.  Molesworth,  3  Atk.  026,  and  Attorney 
General  v.  Whorwood,  1  Ves.  534,  588,  seem  certainly  to  favor  the  opinion  of  Mr. 
Vice-Chancellor  Wigram.  See  also  Mayor  of  London  o.  Levy,  8  Ves.  388 ;  1  Dan. 
Ch.  Prac.  465.  The  truth  is,  that,  in  the  reports  generally,  the  language  that 
there  is  such  a  charge  in  the  bill,  or  that  such  facts  are  charged  in  the  bill,  is  not 
intended  to  be  applied  to  the  charging  part  of  the  bill,  technically  so  called,  but 
imports  only  that  the  charge  is  averred,  or  the  facts  are  alleged  and  stated  in  the 
bill. 

^  Cooper,  Eq.  PI.  11.  As  the  subject  of  the  charging  part  of  the  bill  often  is 
to  obtain  a  discovery  of  the  defendant's  case,  it  not  unfrequently  contains  ficti- 
tious statements,  and  this  is  sometimes  made  a  matter  of  serious  complaint,  as  dis- 
reputable to  public  justice  and  oppressive  upon  the  defendants.  The  explanatory 
paper  of  Mr.  Beames,  in  the  Report  of  the  Chancery  Commissioners,  of  the  9th  of 
March,  1826  ( Report  of  Ch.  Com.  p.  106,  Propos.  157),  uses  this  language  with 
reference  to  fictions  in  injunction  causes:  "An  erroneous  notion  seems  to  have 
taken  possession  of  the  minds  of  some  persons,  that  counsel  are,  in  a  particular 
class  of  causes  at  least.  Justified  by  the  existing  practice  of  the  court  in  inventing 
a  case  for  the  plaintiff,  or,  in  other  words,  in  framing  a  statement,  which  has  no 


(a)  Wright    v.    Dame,  22  Pick.  55;     Culla  v.  Beadleston,  17  R.  I;  20  AU. 
Stevens  v.  Hay  den,  129  Mass.  828;  Mo-     11. 
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case  is  properly  and  fully  set  forth  in  the  stating  part  of  the 
bill,  all  the  objects,  intended  to  be  accomplished  by  enforcing  a 

existence  whatever,  in  point  of  fact,  though  it  is  the  case  grarely  put  forward  by 
the  bill,  and  though  the  defendant  is  as  gravely  called  upon  to  answer  it.  If  this 
were  the  practice  of  the  Court  of  Chancery,  it  would  call  for  the  most  severe  repre- 
hension, and  it  would  obviously  require  an  alteration.  But,  as  the  notion,  although 
to  a  very  limited  extent,  has  prevailed,  howeyer  inconsistent  in  itself  with  the  rule  of 
the  court,  which  requires  the  signature  of  counsel  to  the  bill,  and  however  incom- 
patible with  the  best  interests  of  Justice,  and  with  the  honor  of  the  bar,  it  seems 
expedient  to  provide,  by  an  express  resolution,  that  no  counsel  should  prepare  or 
•ettle  a  bill,  without  written  instructions  from  the  solicitor,  and  that  the  signature 
of  counsel  to  a  bill  should,  in  future,  be  considered  as  a  certificate,  that,  assuming 
the  instructions  to  be  correct,  it  is  not  unfit  that  a  bill  should  be  fired."  Sir  Lance- 
lot Shadwell's  Answer  to  Question  271,  in  the  Appendix  to  the  Report,  p.  206,  shows 
that  the  practice  had  been  pursued  by  some  eminent  counsel.  Mr.  Gresley,  in  his 
treatise  on  Evidence  in  Equity  (p.  17).  has  introduced  the  following  remarks  on  the 
subject  of  fictitious  charges,  to  elicit  facU  in  general  bills :  "The  latitude,  which  is 
and  ought  to  be  allowed  for  misstatements  in  the  bill,  inserted  for  the  purpose  of 
grounding  interrogatories  upon  them,  is  full  of  perplexing  considerations.  To  state 
deliberately  as  fiusts,  matters  which  are  doubtful  or  untrue,  would  appear  palpably 
unjustifiable ;  but,  as  this  is  a  necessary  preliminary  for  putting  many  questions  to 
the  defendant,  which  he  ought,  for  the  furtlierance  of  justice,  to  answer,  it  has  be- 
oome  a  practice,  which  the  courts  do  not  check ;  at  least,  they  merely  take  care 
that  no  scandal  or  impertinence  is  inserted,  and  sometimes,  when  the  case  has  been 
▼ery  unfairly  stated,  they  visit  the  plaintiff  with  costs.  In  suits,  where  the  common 
iigoiiction  is  prayed,  the  courts  have  been  considered  by  a  high  authority  to  sanc- 
tion the  introduction  of  fiction,  and  the  Chancery  Commissioners,  after  many  care- 
ful inquiries  on  the  subject,  ventured  to  suggest  no  more  than  that  the  plaintiff  or 
his  solicitor  should  '  annex  an  afiidavit  stating  that  the  bill  is  not  filed  for  delay,  and 
only  for  the  purpose  of  obtaining  equitable  relief,  or  discovery  in  aid  of  a  proceeding 
at  law.'  It  is  true  that  injunction  suits  seek,  besides  discovery,  another  relief  pecu- 
liar to  themselves,  but  the  principle  contained  in  the  proposition  is  a  good  one  and 
applicable  in  all  cases  in  which  discovery  is  sought  The  evidence  of  Mr.  Heald, 
who  suggested  sudi  an  affidavit,  gives  as  reasons  for  not  extending  it  to  the  belief 
of  the  plaintiff  in  the  truth  of  all  the  matters  contained  In  the  bill,  that '  a  drafts- 
man, in  forming  an  iig unction  bill,  ought  to  put  that  sort  of  question  to  the  defend- 
ant, which  counsel  at  Nisi  Prius  would  put  to  a  witness  on  cross-examination  ; '  and 
that, '  when  a  case  of  facts,  from  whence  a  fraud  was  intended  to  be  deduced,  has 
been  brought  to  an  experienced  counsel  to  draw  a  bill,  the  context  of  the  cireuni- 
stanoes  often  suggests  to  his  mind  material  circumstances  which  the  instructions  did 
not  suggest,  but  which  he  thinks  probable  the  circumstances  contain.  He  therefore 
inserts  them,  and  frequently  finds  that  the  circumstances  come  out  so.'  These  of 
course  '  the  plaintiff  could  not  swear  to ;  indeed,  he  never  had  an  idea  of  them  be- 
fore the  draftsman  himself  suggested  them.*  The  Commissioners  appear  in  their 
'explanatory  paper '  to  adopt  this  view  of  the  subject.  'It  would  be  a  simpler  pro- 
cess, though  not  without  its  difficulties,  if  the  plaintiff  were  allowed  a  greater  latitude 
of  putting  pertinent  interrogatories  to  the  defendant,  without  the  necessity  of  an 
allegation  to  found  them  upon,  or  on  the  mere  suggestion  of  a  reasonable  suspicion.' 
Where  deeds  and  other  documents  are  sought  to  be  disclosed,  the  charge  in  the  bill, 
and  the  intenrogatories  thereto^  should  be  pointed ;  not  only  asking  whether  the 
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discovery  of  the  circumstances  in  the  charging  part^  may  be 
fully  attained  by  interrogating  the  defendant  specially  as  to  the 
facts  material  to  the  case.  Indeed,  until  a  comparatively  recent 
period,  the  charging  part  constituted  no  distinct  allegation  of 
the  bill.i 

§  84.  The  sixth  part  of  the  bill,  is  what  is  called  the  jurisdic' 
tion  elauBBy  and  is  intended  to  give  jurisdiction  of  the  suit  to 
the  court  by  a  general  averment,  that  the  acts  complained  of  are 
contrary  to  equity,  and  tend  to  the  injury  of  the  plaintiff,  and 
that  he  has  no  remedy,  or  not  a  complete  remedy,  without  the 
assistance  of  a  court  of  equity.^  But  this  clause  is  wholly 
unnecessary,  for  it  will  not  of  itself  give  jurisdiction  to  the 
court  If  the  case  made  by  the  bill  is  otherwise  clearly  of 
equitable  jurisdiction,  the  court  will  sustain  it,  although  tho 
clause  is  omitted.  If,  on  the  contrary,  the  case  so  made  is  not 
of  equitable  jurisdiction,  the  bill  will  be  dismissed  notwith- 
standing such  an  averment  is  made  in  it.  For  the  court  cannot 
assume  any  jurisdiction,  except  upon  cases  and  principles  which 
clearly  justify  its  interposition.'  At  best,  therefore,  the  clause 
is  a  mere  superfluity.* 

deeds  and  docamenU  are  in  the  defendant's  possession  and  custody,  but  it  should 
add, '  whereby,  if  produced,  the  truth  of  the  matters  aforesaid,  or  of  some  of  them 
would  appear/  And,  in  some  cases,  it  may  be  necessary  to  go  further,  and  charge 
the  particular  contents  of  the  deeds  or  other  documents,  and  to  require  a  direct 
answer  by  appropriate  interrogatories,  so  as  to  extort  a  fhU  and  clear  statement  of 
their  contents."    See  Gresley  on  Evid.  81. 

^  Cooper,  £q.  PI.  11.  In  Partridge  v,  Haycraft,  11  Ves.  574,  Lord  Eldon  said : 
"  Formerly  the  bill  contained  very  little  more  than  the  stating  part.  I  have  seen 
such  a  bill,  with  a  simple  prayer,  that  the  defendant  may  answer  all  the  matter* 
aforesaid,  and  then  the  prayer  for  relief.  I  believe  the  interrogating  part  had  ita 
birth  before  the  charging  part.  Lord  Kenyon  never  would  put  in  the  charging  part» 
which  does  little  more  than  unfold  and  enlarge  the  statement." 

«  Mitf.  Eq.  PI.  by  Jeremy,  43,  44 ;  Cooper,  Eq.  PL  10, 11 ;  1  Mont.  Eq.  PL  78;  Bar- 
ton's  Suit  in  Eq.  27, 28.  The  usual  formulary  is,  "  All  which  actings,  doings,  and 
pretences  (of  the  said  confederates)  are  contrary  to  equity  and  good  conscience,  and 
tend  to  the  manifest  [wrong]  injury  and  oppression  of  your  orator  in  the  premises. 
In  tender  consideration  whereof  and  forasmuch  as  (or,  for  that)  your  orator  is  (en- 
tirely) remediless  in  the  premises,  according  to  (or,  by)  the  strict  rules  of  the  common 
law,  and  can  only  have  relief  (or,  is  relievable  only)  in  a  court  of  equity,  where 
matters  of  this  nature  are  properly  cognisable  (and  relievable) ;  To  the  end,  therefore,'' 
&a  I  Mont  Eq.  PL  78,  note  (p) ;  Barton's  Suit  in  Eq.  S6 ;  Van  Heyth.  Eq.  Drafts.  6. 

*  Mitf.  Eq.  PL  by  Jeremy,  44 ;  Cooper,  Eq.  PI.  10,  11 ;  Barton's  Suit  m  Eq.  86^ 
and  note;  1  Mont  Eq.  PL  78;  Bateman  r.  Willoe,  1  Sch.  ft  Lefr.  204;  [Chase  v. 
Palmer,  26  Maine,  841.] 

«  The  2l8t  Rule  of  the  Eqoi^  Bules  of  the  Supreme  Court  of  the  United  Sute^ 
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§  85.  The  seventh  part  of  the  bill  is  the  wJterrogatary  part.  It 
prajB,  that  the  parties  complained  of  may  answer  all  the  matters 
contained  in  the  former  parts  of  the  bill,  not  only  according  to 
their  positive  knowledge  of  the  facts  stated,  but  also  according 
to  their  remembrance,  to  the  information  they  may  have  received, 
and  to  the  belief  they  are  enabled  to  form  on  the  subject.^  One 
of  the  principal  ends  of  an  answer  upon  the  part  of  the  defend- 
ant is,  to  supply  proof  of  the  matters  necessary  to  support  the 
case  of  the  plaintiff;  and  it  is  therefore  required  of  the  defend- 
ant, either  to  admit,  or  to  deny,  all  the  facts  set  forth  in  the 
bill,  with  their  attending  circumstances,  or  to  deny  having  any 
knowledge  or  information  on  the  subject,  or  any  recollection  of 
it,  and  also  to  declare  himself  unable  to  form  any  belief  con- 
cerning it  And  this  he  ought  to  do  fully  and  explicitly,  even 
though  no  special  interrogatories  should  follow  in  the  bill.^ 
But,  as  experience  has  proved,  that  the  substance  of  the  matters 
stated  and  charged  in  a  bill  may  frequently  be  evaded  by  an- 
swering according  to  the  letter  only,  it  has  become  a  practice  to 
add  to  the  general  requisition,  that  the  defendant  should  answer 
the  contents  of  the  bill,  a  repetition,  by  way  of  interrogatory,  of 
the  matters  most  essential  to  be  answered,  adding  to  the  inquiry 
after  each  fact,  an  inquiry  of  the  several  circumstances,  which 
may  be  attendant  upon  it,  and  the  variations,  to  which  it  may 
be  subject,  with  a  view  to  prevent  evasion,  and  compel  a  full 


Jannaiy  Tetm,  1842,  applies  to  the  confederacy,  the  charging,  and  the  jurisdictioa 
puts  of  the  bill,  and  is  as  follows :  "  The  plaintiff,  in  his  bill,  shaU  be  at  liberty  to 
CMnit,  at  his  option,  the  part  which  is  usually  called  the  common  confederacy  clause 
ci  the  bill,  ay  erring  a  confederacy  between  the  defendants  to  injure  or  defraud  the 
plaintiff;  also  what  is  commonly  called  the  charging  part  of  the  bill,  setting  forth 
tiie  matters  or  excuses,  which  the  defendant  is  supposed  to  intend  to  set  up  by  way 
of  defence  to  the  bill ;  also,  what  is  commonly  caUed  the  jurisdiction  clause  of  the 
bill,  that  the  acts  complained  of  are  contrary  to  equity,  and  that  the  defendant  is 
without  any  remedy  at  law ;  and  the  biU  shall  not  be  demurrable  therefor.  And  the 
plaintiff  may,  in  the  narratiTe  or  stating  part  of  his  blU,  state  and  avoid  by  counter 
ftTennents,  at  his  option,  any  matter  or  thing,  which  he  supposes  will  be  insisted 
upon  by  the  defendant,  by  way  of  defence  or  excuse,  to  the  case  made  by  the  plain- 
^  finr  relief.  The  prayer  of  the  bill  shall  ask  the  special  relief,  to  which  the 
plaintiff  supposes  himself  entitled,  and  also  shaU  contain  a  prayer  for  general  relief; 
and  if  an  iiyunction,  or  a  writ  of  ne  exeat  regno^  or  any  other  special  order  pending 
the  suit,  is  required,  it  shaU  also  be  specially  asked  for." 

1  Mitf.  Eq.  PI.  by  Jeremy,  44 ;  Cooper,  £q.  PI.  10;  8  Wooddes.  Lect  56,  pp.  86^ 
800;  Post,  §84& 

>  Cboper,  Eq.  PL  11, 1& 
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answer.^  Hence  it  is  called  the  interrogating  part  of  the  bill, 
since  it  questions  the  defendant  as  to  the  truth  of  the  seyeral 
statements  and  charges  in  the  bilL^ 

§  36.  The  interrogating  part  of  the  bill  being  originally  de- 
signed and  used  to  compel  a  full  answer  to  the  matters  contained 
in  the  former  part  of  the  bill,  it  must  be  founded  on  these  mat- 
ters. Therefore,  if  there  is  nothing  in  the  prior  part  of  the  bill 
to  warrant  a  particular  interrogatory,  the  defendant  is  not  com- 
pellable to  answer  it  This  rule  is  indispensable  for  the  preser- 
vation of  due  form  and  order  in  the  pleadings,  and  particularly 
to  keep  the  answer  to  the  matters  put  in  issue  by  the  bill.' 
When,  therefore,  a  question  arises  upon  the  sufficiency  of  the 
answer,  we  are  to  examine  and  see  whether  the  allegations  in 
the  bill  justify  the  interrogatory,  and  of  course  impose  the  necea- 
sity  of  answering  it;  for  the  interrogatory  part  must  be  con- 
strued according  to  the  alleging  part,  and  is  not  to  be  considered 
more  extensive  than  the  propositions,  out  of  which  the  inter- 

1  Mitf.  Eq.  PL  by  Jeremy,  44,  45;  Barton's  Suit  in  £q.  87,  and  note  (2) ;  Cooper, 
Eq.  PI  12. 

3  Barton*8  Suit  in  Eq.  2S-37,  and  note ;  Cooper,  Eq.  PI.  12.  The  usual  formulary 
is,  **  To  the  end,  therefore,  that  the  said  A.  B.  and  the  rest  of  the  confederates,  when 
discovered,  may,  upon  their  several  and  respective  corporal  oaths,  fUll,  true,  direct, 
and  perfect  answer  make,  to  all  and  singular  the  matters  hereinbefore  stated  and 
charged  (or,  to  all  and  singular  the  premises,  or,  to  all  and  singular  the  charges  and 
matters  aforesaid)  as  fully  and  particularly,  as  if  the  same  were  hereinafter  repeated, 
and  they  thereunto  distinctly  interrogated  (or,  as  fully  in  every  respect,  as  if  the 
same  were  here  again  repeated,  and  they  thereunto  particularly  interrogated) ;  and 
tliat  not  only  as  to  the  best  of  their  respective  knowledge  and  remembrance,  but 
also  as  to  the  best  of  their  several  and  respective  information,  hearsay,  and  belief 
(or,  according  to  the  best  of  their  respective  knowledge,  mformadon,  and  belief) ; 
and  more  especially,  tluit  they  may  answer  and  set  fortli  whether,  &c.,  or  they  may 
set  forth  and  discover  whether  they  do  not  know,  have  heard,  or  are  informed,  and 
in  their  conscience  believe  that,"  &c.,  &c.  Van  Heyth.  Eq  Drafts.  7 ;  Barton's  Suit 
in  Eq.  37 ;  1  Mont  Eq.  PI.  78,  note  (i).  In  the  ancient  forms,  the  bill,  after  the 
general  prayer,  that  the  defendants  may  upon  oath  make  a  full,  true,  and  perfect 
answer  to  all  the  charges  and  matters  contained  in  the  bill,  closed  with  a  prayer  for 
relief  and  process  without  putting  any  special  interrogatories,  as  this  general  ^requi- 
sition was  supposed  sufficient  to  compel  a  full  answer.  Barton's  Suit  m  Eq.  87, 
note  (2).  See  the  42d,  43d,  and  44th  of  the  Equity  Rules  of  the  Supreme  Court  of 
the  United  States,  January  Term,  1842,  cited  Post,  §  846,  note. 

>  Mitf.  £q.  PI.  by  Jeremy,  45;  Cooper,  Eq.  PI.  12;  Gilb.  For.  Rom.  91,  218; 
Wilkes  v.  Rogers,  6  Johns.  50Q ;  Muckleston  r.  Brown,  6  Ves.  62.  It  is  also  indis- 
pensable, that  the  interrogatory  part  of  the  bill  should  coincide  with  the  stating  and 
charging  part ;  for,  if  a  plea  is  put  in,  its  validity  will  be  heard  with  reference  to  the 
stating  and  charging  part,  and  not  with  reference  to  the  interrogatory  part,  if  they 
differ.    Clayton  r.  Winchelsea,  3  Y.  &  Coll.  683;  Post,  §  846. 
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rogatories  arise.  ^  But  although  the  defendant  is  not  bound  to 
answer  an  interrogatory,  which  does  not  grow  out  of  the  ante- 
cedent matter  stated  or  charged  in  the  bill,  yet  if  he  does 
answer  it,  and  the  answer  is  replied  to,  the  matter  of  the 
interrogatory  is  deemed  to  be  put  in  issue,  and  the  informality 
is  cured.* 

§  37.  But  a  variety  of  questions  may  be  founded  on  a  single 
charge  in  the  bill,  if  they  are  relevant  to  it;^  and,  under  an 
allegation  of  a  fact,  interrogatories  may  be  put  as  to  the  inciden- 
tal circumstances,  although  they  may  not  as  to  any  distinct  sub- 
ject.* Thus,  for  example,  if  there  is  a  general  charge,  that 
money  has  been  paid  as  a  consideration  of  a  contract,  that  gen- 
eral charge  will  entitle  the  plaintiff  to  put  all  questions  upon 
it,  which  are  material  to  make  out,  that  it  was  paid,  how,  when, 
where,  by  whom,  on  what  account,  in  what  sums,  &c. ,  &g.  ;  and 
it  is  not  necessary  to  load  the  bill  by  adding  to  the  general 
charge,  that  it  was  paid,  all  the  circumstances,  in  order  to 
justify  an  interrogatory  as  to  the  circumstances.*  So,  if  a  bill 
is  filed  against  an  executor  for*  an  account  of  the  personal  estate 
of  the  testator,  upon  the  single  charge,  that  he  has  proved  the 
will,  may  be  founded  every  inquiry,  which  may  be  necessary  to 
ascertain  the  amount  of  the  estate,  its  value,  the  disposition 
made  of  it,  the  situation  of  any  part  remaining  undisposed  of, 
the  debts  of  the  testator,  and  any  other  circumstance  leading  to 
the  account  required.® 

1  Muckleston  r.  Brown,  6  Ves.  02 ;  Cooper,  Eq.  PI.  82 ;  Attorney  General  v,  Whor- 
wood,  1  Yes.  638;  Ballnck  v.  Richardson,  11  Ves.  875, 876;  Mechanics'  Bank  v.  Levy, 
8  Paige,  606;  James  v,  M'Kemon,  6  Johns.  548;  Woodcock  t;.  Bennet,  1  Cowen,  784 ; 
Ante,  I  28 ;  Post,  f  858. 

•  Attorney  General  v.  Whorwood,  1  Yes.  588,  589.  This  proposition  is  fully  sup- 
poffted  by  Lord  Hardwicke  in  Attorney  General  t;.  Whorwood,  1  Yes.  588,  589.  It  is 
immediately  added :  "  For  a  matter  may  be  put  in  issue  by  the  answer,  as  well  as  by 
the  bill,  and  if  replied  to,  either  party  may  examine  to  it.*'  Ibid.  The  importance 
of  having  matters  properly  pat  in  issue  is  strikingly  illustrated  by  the  rule,  that  eren 
an  admission  of  a  fact  in  the  answer  will  be  of  no  avail  to  the  plaintiff,  unless  it  is 
pot  in  issue  by  the  bilL    Gresley  on  Evid.  28. 

«  Mitf.  Eq.  PI.  by  Jeremy,  46;  Cooper,  Eq.  PI.  12;  Faulder  r.  Stuart,  11  Yes.  296, 
801 :  Bullock  v.  Richardson,  11  Yes.  875. 
4  Ibid. ;  Ante,  §  28. 

•  Fanlder  v,  Stuart,  11  Yes.  296,  802 ;  Bullock  r.  Richardson,  11  Yes.  875 ;  1 
Grant,  Ch.  Prac.  37. 

•  Mitf.  Eq.  PI.  by  Jeremy,  45;  Cooper,  Eq.  PI.  18;  1  Mont.  Eq.  PI.  79,  and  note 
(a).  I  have  here  used  the  very  words  of  Lord  Redesdale  (which  are  elsewliere 
quoted  at  direct  authority  to  this  point) ;  bat  it  seems  to  me  that  the  proposition  is 
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§  88.  It  is  clear  from  what  has  been  already  said,  that  the 
interrogating  part  of  the  bill  is  not  absolutely  necessary;  be- 
cause, if  the  defendant  fully  answers  to  the  matters  of  the  bill, 
with  their  attendant  circumstances,  or  fully  denies  them  in  the 
proper  manner  on  oath,  the  object  of  the  special  interrogatories 
is  completely  accomplished.  In  the  old  forms  of  bills  there 
accordingly  were  no  special  interrogatories.*  But  from  the  con- 
siderations already  mentioned,  the  insertion  of  special  inter- 
rogatories is  often  highly  useful  to  sift  the  conscience  of  the 
defendant,  and  is  almost  universal  in  practice,  except  in  amica- 
ble suits.*    In  truth,  without  such  interrogatories,  it  would  be 

Btated  too  broadlj,  and  that  there  should  be  a  charge,  not  onlj  that  the  executor 
had  proved  the  will,  but  that  he  had  received  assets,  in  order  to  found  the  interroga- 
tories.   See  Barton's  Suit  in  £q.  32-36. 

1  Partridge  v.  Haycraft,  11  Ves.  674 ;  Barton's  Suit  in  £q.  37,  note ;  Ante,  §  12 ; 
Cooper,  Eq.  PI.  11. 

3  Cooper,  £q.  PI.  11,  12;  Gordon  v.  Gordon,  3  Swanat.  472.  The  late  Mr.  Bell 
(one  of  ^he  most  eminent  counsel  in  chancery),  in  his  examination  before  the  Chan- 
cery Commissioners,  gave  the  result  of  his  own  experience  in  a  very  marked 
manner.  The  following  questions  and  answers,  though  long,  may  not  be  without  use 
to  dispel  some  prejudices  on  the  subject,  as  well  as  to  forewarn  young  practitioners 
of  their  true  duty. 

"  Q.  4.  Did  you,  in  the  course  of  your  practice,  ever  occupy  yourself  in  the  con- 
sideration, whether  any  alteration  could  be  usefully  made  in  the  form  of  chancery 
pleading  ?  —  I  have  turned  the  matter  in  my  mind,  and  particularly  in  consequence 
of  this  commission. 

"  Q.  5.  What  has  occurred  to  you  upon  that  subject  ?  It  does  not  appear  to  me 
that  any  alteration  can  be  made  in  the  form  of  our  pleadings  to  much  advantsge.  — 
There  is  an  objection,  which  has  been  generally  raised,  that  a  bill  is  a  story  thrice 
told,  which  is  not  very  correct.  That  the  interrogating  part  is  a  repetition  of  the 
bill,  thrown  into  the  shape  of  interrogatories,  is  in  some  measure  true,  and  a  thing 
which  I  do  not  see  how  it  is  possible  to  avoid  without  very  great  inconvenience, 
unless  it  is  in  amicable  causes.  In  amicable  causes,  where  both  parties  only  mean 
to  state  the  fact  £urly  and  candidly,  the  interrogating  part  may  be  omitted,  and 
I  frequently  have  myself  omitted  it,  or  only  put  a  few  interrogatories,  applicable  to 
those  defendants  over  whom  I  had  no  particular  control,  and  to  whose  counsel  I  could 
not  speak  on  the  subject. 

**  Q.  6.  From  your  experience  you  seem  to  consider,  that  where  there  has  been  a 
just  complaint  of  the  prolixity  of  chancery  pleadings,  it  has  been  rather  owing  to  the 
negligence  or  inattention  of  the  pleader  than  to  the  form  of  pleading  ?  —  Not  so  much 
to  their  negligence  or  inattention  as  to  the  nature  of  the  bill ;  I  allude  particularly 
to  the  intention  of  the  charging  part  not  being  properly  understood ;  I  h/tve  fallen 
into  that  error  myself  in  my  younger  days. 

*'  Q.  7.  Do  you  think  it  would  be  possible  to  adopt  any  rule  with  respect  to  ami* 
cable  suits;  or  must  the  practice  in  that  respect  be  left  to  the  discretion  of  the 
pleader  ?  —  I  think  It  must  be  left  in  the  discretion  of  the  pleader. 

"  Q.  8.  In  general  in  the  present  form  of  bills,  does  not  the  interrogating  part  con- 
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impracticable,  in  many  cases,  to  extract  from  a  reluctant  de- 
fendant the  facts  and  circumstances,  so  as  to  justify  anj  decree. 

aaat  of  inquiries  as  to  erery  fact  before  aUeged,  with  an  interrogation  at  the  end 
of  each,  to  this  efifect:  whether  it  be  not  true  as  stated,  or  in  some,  and  what 
other  manner  1  ^  Those  are  not  the  words  commonly  used.  The  pleader  is  obliged 
to  vary  the  manner  of  the  question.  It  is  rery  diflicult  to  explain,  unless  a  man  is 
trying  his  skill  as  a  draftsman  against  an  unwilling  defendant,  how  difficult  it  is 
often  to  extract  the  truth.  I  am  certain  in  such  cases  the  truth  could  not  be  extracted, 
except  by  very  particular  interrogatories. 

"  Q.  9.  Do  you  then  apprehend  that  it  would  not  answer  the  same  effect  if  a  form 
of  words  could  be  devised,  generally  referring,  once  for  all,  to  the  several  matters 
before  stated,  and  calling  upon  the  defendant  to  answer  them,  not  only  circumstan- 
tially, but  to  speak  to  any  variance,  within  his  knowledge  or  belief,  from  the  circum- 
stances, as  suted  ?  —  I  do  not  think  it  would  be  possible  to  frame  any  set  of  words 
which  would  answer  that  purpose,  when  we  have  an  unwilling  defendant  to  deal 
with. 

"  Q.  10.  Is  it  not,  in  your  apprehension,  a  general  and  standing  rule  in  all  courts 
of  justice,  without  its  being  so  expressed,  that  a  man,  who  is  called  upon  to  answer 
any  matters  stated  against  him,  shall  answer  them  in  the  way  pointed  out,  not  ac- 
cording to  the  circumstances  as  stated,  but  according  to  any  variation  of  circumstances 
not  affecting  the  substance  of  what  is  so  charged  ?  —  I  believe  that  is  what  every 
court  of  justice  would  expect  of  an  honest  man,  giving  his  testimony  in  any  shape 
whatsoever ;  but,  unfortunately,  In  the  Court  of  Chancery,  we  have  very  often  to 
deal  with  men  who  are  not  men  of  that  description.  Besides  that,  very  often  the 
defendants  are  so  ignorant,  and  sometimes  so  prejudiced  with  their  views  of  the 
case,  that  without  a  wish  to  disguise  the  truth,  they  will  look  at  and  consider  the  al- 
legation in  a  very  different  way  from  that  in  which  they  would  if  they  were  indiffer- 
ent persons  ;  and  therefore  rather  state  their  own  view  of  the  case,  than  give  a  direct 
answer,  if  no  question  is  put. 

*'  Q.  11.  If  any  particular  question  should  be  omitted  in  the  interrogating  part  of 
ft  bill,  or  should  not  be  put  with  sufficient  precision,  is  it  sufficient  for  the  defendant, 
when  challenged  for  not  answering  with  sufficient  particularity,  to  allege,  that  the 
qoeation  was  no  more  particular  than  his  answer  ?  —  That  is  a  question  on  which  I 
hftTC  always  bad  a  very  great  doubt  and  difficulty ;  I  never  could  bring  my  miud 
completely  to  any  general  rule  upon  the  subject  When  arguing  exceptions  before 
fbe  master,  the  master  has  frequently  said.  It  is  your  fault  that  you  have  not  gone 
further ;  your  interrogatories  should  be  much  more  particular. 

"  Q.  12.  Supposing  the  rule  of  the  court  to  be  fixed  one  way,  that  a  man  shall  not 
ftvail  himself  of  any  want  of  particuUrity  in  the  question,  to  cover  any  want  of  par- 
ticularity in  his  answer,  do  not  you  suppose  such  a  rule  would  go  a  great  way  to 
prevent  the  necessity  for  such  particuUr  interrogatories  ?  —  I  do  not  think  it  would  ; 
and  one  reason  for  thinking  so  is,  I  conceive  that  it  has  been  tried  to  a  great  extent; 
for  in  some  of  the  old  orders  there  are  declarations  expressly  made,  that  no  person  is 
to  answer  so  that  his  answer  should  be  a  negative  pregnant,  yet  these  rules  seem  not 
to  have  answered  the  purpose.  They  have  always  had  recourse  back  to  the  old  in- 
terrogatories ;  and  no  person,  but  one  who  has  been  in  the  constant  habit  of  prepar- 
ing pleadings,  can  be  aware  of  the  difficulties  which  are  met  with,  even  in  obtaining 
instructions  from  a  client  I  have  frequently  been  obliged  to  say  to  my  client,  *  You 
see  the  interrogatory  is  pat  in  this  shape ;  you  must  answer  it  in  this  shape ;  it  is  not 
sufficient  that  yon  answer  generally.'    I  have  more  than  once  had  it  said  to  me* 
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§  39.  The  practice  of  putting  special  interrogatories  seems  to 
have  been  derived  from  the  Civil  Law.  By  that  law,  when  the 
plaintiff  had  put  in  his  positions  or  narrative  of  his  case,  the 
defendant  was  to  put  in  his  contestations  or  negations  of  those 
positions ;  and  the  plaintiff  had  liberty  to  examine  the  defendant 
upon  interrogatories  to  supersede  the  necessity  of  proof.  These 
were  called  the  lihelluB  articidatus ;  which  was  generally  put  in 

'  I  cannot  answer  differently.'  '  Very  well,  Bir ;  then  if  yoa  try  another  exception, 
the  necessary  consequence  is,  you  may  he  in  tlie  Fleet  until  you  have  answered 
it'  Then,  when  it  lias  heen  brought  to  that,  I  liaye  got  an  answer,  and  a  very 
material  one. 

"  Q.  13.  Do  you  apprehend,  that  the  same  warning,  given  in  the  same  manner, 
as  to  consequences,  that  would  result  from  a  general  rule  of  the  court,  would  not  have 
the  same  effect  1  —  I  do  not  think  it  would ;  unless  the  gentleman,  who  put  the  ques- 
tion, was  to  do  the  same  thing  which  the  plaintifTs  counsel  now  does ;  that  is,  ait 
down  and  put  it  in  the  shape  of  an  interrogatory,  and  say, '  These  are  the  words  in 
which  the  question  is  put ;  do  yoa  now  tell  me  how  you  answer  to  those  particular 
words  ? '    Besides,  counsel  seldom  see  the  defendants. 

"  Q.  14.  Do  you  think  it  would  not  be  sufficient  to  inform  him,  that  that  is  the 
way  in  which  the  court  would  consider  the  question,  and  that  they  would  require  an 
answer,  as  if  the  question  had  been  so  put  under  their  general  rule  ?  —  I  do  not  think 
it  would;  I  can  mention' a  very  strong  instance,  which  occurred  to  myself.  There 
was  the  same  question  put  in  rather  a  different  manner,  in  two  different  parta  of 
the  bill  In  the  instructions  for  answer  to  the  interrogatories,  in  one  place  it  was 
answered  directly  contrary  to  what  it  was  in  the  other.  The  defendant  was  a  pro- 
fessional man,  if  I  recollect  right,  whose  answer  I  was  preparing.  When  I  first  saw 
him  upon  his  answer,  he  was  very  much  surprised  to  find  that  I  had  answered  the 
question  in  one  place  different  from  his  instructions.  I  sat  down  with  him  to  peruse 
the  answer,  and  when  we  came  to  the  first  question,  I  read  to  him  the  question,  and 
I  said, '  Now  your  answer  which  you  have  written  in  the  margin,  is  to  this  effect ; 
I  will  reduce  it  into  technical  language ;  is  tliat  true  ?  '  '  Certainly,  it  is  true.'  We 
went  through  the  answer,  and  then  at  last  came  to  the  other  passage :  'Now,'  said  I, 
'  this  is  your  language  to  this  passage  ?  '  '  Yes,  it  is.'  Then  I  said, '  We  will  turn 
it  into  technical  language.'  And  I  went  on  with  the  answer :  '  Now,  if  you  pleaae, 
we  will  turn  back,  and  compare  the  two  passages '  (which  I  had  put  on  a  separate 
piece  of  paper) ;  '  have  the  goodness  to  read  them,  and  let  me  know  which  you  wish 
to  stand.'  Ho  took  them,  and  read  them,  and  they  were  a  palpable  contradiction  to 
each  other.  He  thanked  roe  for  my  attention  to  the  situation  in  which  lie  would 
have  been,  and  altered  the  one,  as  the  fact  was.  Now,  that  gentleman,  I  believe,  did 
not  wish  to  mislead  me;  but  his  attention  being  directed  at  one  time  to  one  view  of 
the  case,  and  at  another  period  to  another  view  of  the  case,  he  had  fallen  into  ao 
unintentional  mistake ;  and  I  am  persuaded  that,  if  the  interrogatories  are  not  put 
pointedly,  there  will  be  many  mistakes  of  that  kind.  If  those  mistakes  did  not 
occur,  it  would  very  frequently  happen,  that  even  if  a  party  wished  to  state  a  fact 
as  well  as  he  understood  it,  you  would  not  get  at  the  whole  truth,  unless  you  put  the 
question  to  him  in  detail.  In  bills  which  are  chiefly  statements  of  deeds,  there  would 
be  very  little  difficulty ;  but,  whenever  a  pleader  comes  to  a  complicated  statement 
of  facts,  it  is  necessary  to  be  very  precise  in  the  interrogatories."  Report  of  Chan- 
cery Commissioners,  9th  March,  1826,  Appz.  pp.  1,  2. 
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after  the  first  act  or  proceeding,  where  the  defendant  had  an- 
swered the  positions.^  In  chancery  the  positions  and  the  libellus 
artictUatus  are  thrown  into  one  bill.  But  still  they  must,  as  in 
the  Giyil  Law,  relate  the  one  to  the  other ;  and  hence  the  rule, 
that  the  interrogatories  must  arise  out  of  the  facts  alleged  in  the 
bill,  may  be  readily  traced  back  to  its  Roman  source.^ 

§  40.  The  eighth  part  of  the  bill  is  the  prayer  for  relief. 
This  of  course  must  yary  according  to  the  circumstances  of  the 
particular  case,  and  the  nature  of  the  relief  sought.^  The  usual 
course  is  for  the  plaintiff  in  this  part  of  the  bill  to  make  a  spe- 
cial prayer  for  the  particular  relief,  to  which  he  thinks  himself 
entitled,  and  then  to  conclude  with  a  prayer  of  general  relief  at 
the  discretion  of  the  court  The  latter  can  never  be  properly 
and  safely  omitted ;  because  if  the  plaintiff  should  mistake  the 
relief,  to  which  he  is  entitled  in  his  special  prayer,  the  court 
may  yet  afford  him  the  relief,  to  which  he  has  a  right,  under  the 
prayer  of  general  relief,  provided  it  is  such  relief  as  is  agreeable 
to  the  case  made  by  the  bill.^  But  if  there  is  no  prayer  of  gen- 
eral relief,  then  if  the  plaintiff  should  mistake  the  relief,  to 
which  he  is  entitled,  no  other  relief  can  be  granted  him,  and  his 
suit  must  fail,  at  least  unless  an  amendment  of  the  prayer  is 
allowed.* 

1  Glib.  For.  Rom.  90 ;  Ante,  §  14,  and  note.  The  proceedings  in  tlie  ecclesiasti- 
cal courts  bear  a  close  resemblance  to  those  of  the  Civil  Law.  "  In  the  ecclesiastical 
conrts,"  says  Mr.  Hare,  "where  the  defendant  is  likewise  required  to  make  an 
answer  or  discovery  upon  oath,  the  answer  is  in  a  wholly  distinct  instrument  from  the 
mpontive  allegation,  which  contains  the  defence."    Hare  on  Discovery,  223. 

*  Gilb.  For.  Rom.  90,  91 ;  Id.  21-24,  26,  27,  44,  45 ;  Ante,  §  14,  and  note. 

*  Mitf.  Eq.  PI.  by  Jeremy,  46 ;  3  Wooddes.  Lect.  66,  p.  869. 

«  Mitf.  Eq.  PI.  by  Jeremy,  38,  46 ;  Cooper,  Eq.  Pi.  18, 14 ;  Barton's  Suit  in  Eq.  40, 
41,  and  notes ;  Wilkinson  v,  Beal,  4  Mad.  406 ;  Beaumont  v.  Boultbee,  6  Yes.  495 ; 
Hiem  v.  Mill,  13  Yes.  119,  120;  English  v.  Foxall,  2  Peters,  695;  [Hobson  v. 
M* Arthur,  16  Peters,  196;  Danforth  v.  Smith,  28  Yt.  247;  Hilleary  v.  Hurdle,  6  Gill, 
105 ;  Scudder  r.  Young,  25  Maine,  158.]  The  usual  form  of  the  prayer  is,  "  To  the 
end,  therefore,  that  the  said  defendant  and  his  confederates,  &c.,  may,  upon  their 
aereral  and  respective  corporal  oaths,  &c,  &c.  (stating  the  interrogatory  part),  and 
that  the  said  defendant  may  come  to  a  just  and  fair  account,  &c.,  &c.  (stating  the 
p«rticalar  relief  asked),  and  that  your  orator  may  have  such  further  and  other  relief 
in  the  premises,  as  the  nature  of  his  case  shall  require,  and  as  to  your  lordship  (or 
your  honors)  shall  seem  meet;  (or,  that  your  orator  may  be  further  and  otherwise 
relieved  in  the  premises  according  to  equity  and  good  conscience  **).  See  1  Mont. 
Eq.  PL  79,  note  (t) ;  Yan  Heyth.  Eq.  Drafts.  8 ;  Barton's  Suit  in  Eq.  40,  41 ;  3 
Wooddes.  Lect  56,  p.  869 ;  Cooper,  Eq.  PL  14 ;  English  v.  Foxall,  2  Peters,  695 ; 
Cockerell  v.  Dickena,  3  Moore,  P.  C.  98, 135. 

*  Cooper,  Eq.  PL  14 ;  Cook  v.  Martyn,  2  Atk.  2 ;  Palk  v,  Clinton,  12  Yes.  62-65 ; 
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§  41.  It  has  been  said,  that  a  prayer  of  general  relief,  without 
a  special  prayer  of  the  particular  relief,  to  which  the  plaintiff 
thinks  himself  entitled,  will  be  sufficient,  and  that  the  particu- 
lar relief,  which  the  case  requires,  may  at  the  hearing  be  prayed 
at  the  bar.^  This,  as  a  general  rule,  may  be  true;  but  it  is  not 
universal.  Thus,  for  example,  an  injunction  will  not  ordinarily 
be  granted  under  a  prayer  for  general  relief ;  but  it  must  be  ex- 
pressly prayed;  because  the  defendant  might,  by  his  answer, 
make  a  different  case  under  the  general  prayer,  from  what  he 
would,  if  an  injunction  were  specifically  prayed. ^  (a)     So,  a  writ 

Weymouth  v.  Boyer»  1  Yes.  Jr.  426 ;  Wooddet.  Lect.  65,  pp.  372,  373.  In  the  cases 
of  bills  for  charities,  and  of  bills  on  belialf  of  infants,  courts  of  equity  wiU  grant 
relief  upon  any  matter  arising  upon  the  state  of  the  case,  though  it  be  not  particularly 
mentioned  and  insisted  on  and  prayed  by  the  bill.  Stapilton  v  Stapilton,  1  Atk.  6 ; 
Attorney  General  t;.  Jeanes,  1  Atk.  356 ;  Attorney  General  v.  Gleg,  1  Atk.  866 ; 
Attorney  General  v.  Scott,  1  Ves.  418 ;  Attorney  General  v.  Brooke,  18  Yes.  325 ; 
Attorney  General  v.  Yivian,  1  Russ.  235;  Barton's  Suit  in  Eq.  40,  note  (t).  These 
cases,  therefore,  constitute  exceptions  to  the  general  rule.  See  also  Attorney  Gen- 
eral V.  Jackson,  11  Yes.  871,  872 ;  2  Mont  £q.  PI.  note  B.  X.  pp.  120, 121 ;  Mitf.  Eq. 
PI.  by  Jeremy,  27,  89,  and  note  (/) ;  Id.  66,  note  (m) ;  Colton  v.  Ross,  2  Paige,  306. 

1  Mitf.  Eq.  PL  by  Jeremy,  88,  39 ;  Cooper,  Eq.  PI.  14 ;  Barton's  Suit  in  Eq.  40, 
note  (1);  Wilkinson  v.  Beal,  4  Mad.  408;  Cook  v.  Marty n,  2  Atk.  2;  Grimes  v. 
French,  2  Atk.  141 ;  Tophani  v.  Constantine,  Tamlyn,  135 ;  Manaton  v.  Molesworth, 
1  Eden,  26,  and  note  [b) ;  Mitf.  Eq.  PL  by  Jeremy,  46,  note  (x)  ;  3  Wooddes.  Lect 
65,  pp.  372,  373.  In  Cook  r.  Martyn,  2  Atk.  3,  Lord  Hardwicke  is  reported  to  have 
said ;  "  Praying  general  relief  is  sufficient,  though  the  plaintiff  should  not  be  more 
explicit  in  the  prayer  of  the  bill ;  and  Mr.  Robins,  a  very  eminent  counsel,  used  to 
say,  general  relief  was  the  best  prayer  next  to  the  Lord's  Prayer.*'  In  Dormer  v. 
Fortescue,  8  Atk.  132.  Lord  Hardwicke  quotes  the  same  expression,  and  attributes 
it  to  a  Mr.  Dobbins.  Quaere,  which  is  the  correct  name  ?  Mr.  Eden,  in  his  note  to 
Manaton  v.  Molesworth,  1  Eden,  26,  note  (6),  says  it  was  Mr.  Robins ;  and  Lord 
Northington,  in  the  same  case,  quotes  the  saying  as  a  common  one. 

a  Savory  v.  Dyer,  Ambl.  70,  note ;  Wright  v.  Atkyns,  1  Yes.  &  B.  314 ;  2  Story 
Eq.  Jur.  §  862,  863;  Eden  on  Ipjunct  ch.  3,  p.  48;  Id.  ch.  15,  p.  821  ;  1  Smith,  Ch. 
Pr.  45.    And  it  seems,  that  the  prayer  for  an  injunction  must  not  only  be  in  the 


(a)  Under  a  prayer  in  the  bill  for  an 
iig  unction  pending  the  suit  and  until  the 
further  order  of  the  court,  the  in  junction 
may  be  made  perpetual  at  the  hearing, 
if  the  court  is  satisfied  that  no  further 
order  to  the  contrary  will  ever  be  made. 
Wilmington  M.  Co.  r.  Allen,  05  HI.  288, 
297.  Tiiat  damages  may  be  awarded 
wlien  the  special  prayer  is  for  an  injunc- 
tion, see  Omaha  Horse  Ry.  Co.  v.  Cable 
Tramway  Co.  32  Fed.  Rep.  727.  In  Eng- 
land, by  Lord  Cairns'  Act  (21  &  22  Yict. 


c.  27,  §  2),  the  court  of  chancery  was 
empowered  to  award  damages,  and  this 
it  could  do  under  the  general  claim  for 
relief.  Catton  v.  Wyld,  32  Beav.  266 ; 
Serrao  o.  Noel,  15  Q.  B.  D.  540.  This  act 
gave  no  new  right  to  damages,  which 
could  not  be  obtained  thereunder  unless 
previously  recoverable  at  law.  Rock 
Portland  Cement  Co,  v.  Wilson,  48  L.  T. 
N.  8.  386.  Prior  to  the  Judicature  Act 
(36  &  87  Yict.  c.  66),  these  damages 
were  given  in  lieu  of  an  injunction,  but 
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of  ne  exeat  regno  will  not  ordinarily  be  granted  unless  expressly 
prayed  for  in  the  bill.  ^  (a) 

§  42.  But,  even  when  a  prayer  of  general  relief  is  suflBcient, 
the  special  relief  prayed  at  the  bar  must  essentially  depend  upon 
the  proper  frame  and  structure  of  the  bill;  for  the  court  will 
grant  such  relief  only,  as  the  case  stated  will  justify ;  and  will 
not  ordinarily  be  so  indulgent,  as  to  permit  a  bill  framed  for  one 
purpose  to  answer  another,  especially  if  the  defendant  may  be 
surprised  or  prejudiced  thereby.*  Thus,  if  a  bill  is  brought  for 
an  annuity,  or  rent  charge  of  ten  pounds  per  annum,  left  under 
a  will,  and  the  counsel  for  the  plaintiff  pray  at  the  bar,  that 
they  may  drop  the  demand  of  the  annuity  or  rent  charge,  and 
insist  upon  the  land  itself,  out  of  which  the  annuity  or  rent 
charge  issues,  the  court  will  not  grant  it,  for  it  is  not  agreeable 
to  the  case  made  by  the  bill.*  If,  therefore,  the  plaintiff  doubts 
his  title  to  the  relief  he  wishes  to  pray,  the  bill  should  be  framed 

pnyer  of  relief,  but  in  the  prayer  of  process.  (6)  Wood  v,  Beadell,  8  Sim.  273 ; 
Hiode,  Ch.  Pr.  17,  IS.  The  usaal  form  of  praying  is,  **  May  it  please  your  lord- 
ship (or  your  honors),  the  premises  considered,  to  grant  unto  your  orator,  not  only 
his  Majesty's  most  gracious  writ  of  iig unction,  issuing  out  of  and  under  the  seal  of 

this  honorable  court  to  be  directed  to  the  said (the  defendant),  to  restrain  him, 

Ac.,  ftc.,  against  your  orators,  touching  any  of  the  matters  in  question ;  but  also  his 
Majesty's  most  gracious  writ  of  subpoena  to  be  directed  to  the  said (the  defend- 
ant)," &c.,  &c.    Hinde.  Ch.  Prac.  17, 18. 

1  Sharp  0.  Taylor,  11  Sim.  60;  Post,  §  44,  note. 

<  Mitf.  Eq.  PI.  by  Jeremy,  88 ;  Cooper,  Eq.  PI.  14 ;  Jones  u.  Parishes  of  Mont- 
gomery, 8  Swanst.  203 ;  Legal  v.  Miller,  2  Ves.  299 ;  Walpole  v.  Orford,  3  Ves.  416 ; 
Hiem  r.  Mill,  18  Yes.  118.  119;  8  Wooddes.  Lect.  66,  p.  872;  Walker  v.  Devereauz, 
4  Paige,  229;  [Scudder  v.  Young,  26  Maine,  163.] 

s  Grimes  v.  French,  2  Atk.  141 ;  Dormer  v.  Fortescue,  3  Atk.  124, 182. 


nibeeqaently  independently  of  it,  the 
coart  not  being  required  to  enter  upon 
the  question,  but  being  at  liberty  to  let 
it  alone  and  leave  the  party  to  bring 
an  action  for  the  damages.  Swaine  i;. 
Great  Northern  Ry.  Co.,  4  De  Gex,  J.  & 
8.  211 ;  Fritz  v,  Hobson,  14  Ch.  D.  642, 
667 ;  Holland  v.  Worley,  26  Ch.  D.  678. 
This  act  applied  to  cases  of  nominal  as 
well  as  substantial  damages,  and  its  re- 
peal by  46  &  47  Vict  c.  49,  did  not  affect 
the  jurisdiction  of  the  court  Sayers  v. 
CoUyer,  28  Ch.  D.  108. 

(a)  If  the  facts  alleged  in  the  bill  and 
established  show  a  proper  case  for  the 
writ  of  ae  exeat  regno,  it  may  be  granted 


in  the  decree  under  the  prayer  for  gen- 
eral relief.  Lewis  v.  Shainwald,  7  Saw- 
yer, 403;  Shainwald  v.  Lewis,  46  Fed.  Rep. 
839 ;  Durham  v,  Jackson,  1  Paige,  629 ; 
Gilbert  v.  Colt,  14  Am.  Dec.  661,  note. 
The  writ  of  ne  exeat  will  be  refused  in 
chancery  upon  a  claim  which  is  a  mere 
legal  demand.  Drover  v.  Beyer,  18  Ch. 
D.  242. 

(6)  It  is  so  held  in  the  United  States. 
Lewiston  Falls  Manuf.  Co.  v.  Franklin 
Co.,  64  Me.  402 ;  Willett  v.  Woodhams, 
1  111.  App.  411.  See  Union  Bank  v, 
Kerr,  2  Md.  Ch.  460 ;  Howe  v.  Robins, 
36  N.  J.  £q.  19. 
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with  a  double  aspect,  so  that,  if  the  court  should  decide  against 
him  in  one  view  of  the  case,  it  may  yet  afford  him  assistance  in 
another.^  (a) 

1  Mitf .  Eq.  PI.  by  Jeremy,  d9 ;  Bennet  v,  Vade,  2  Atk.  325 ;  B&rton's  Salt  in  Eq. 
41,  DOte  (1);  Cooper,  Eq.  PI.  14;  8  Wooddes.  Lect.  66,  p.  371;  Colton  v.  Ross,  2 
Paige,  896,  and  22  Am.  Dec.  648,  note ;  Lloyd  v.  Brewster,  4  Paige,  537.  [Although 
alternative  cases  may  be  presented  by  the  same  bill,  and  alternative  relief  prayed, 
the  plaintiff  must  sue  in  the  same  capacity,  and  cannot  claim  to  maintain  two  dis- 
tinct characters  in  the  suit ;  as  that  he  has  a  valid  claim  against  a  corporation  in  his 
individual  capacity,  and  also  that  he,  on  behalf  of  himself  and  the  other  shareholders, 
lias  a  valid  claim  against  other  parties,  thus  making  himself,  as  to  the  company,  or  the 
shareholders,  virtually,  both  plaintiff  and  defendant.  Thomas  v.  Hobler,  8  Jur.  h.  a. 
125.  Where  alternative  relief  is  prayed,  a  distinct  Une  should  be  drawn,  clearly  stat- 
ing the  respective  facts  on  which  the  inference  of  law  is  to  arise  on  each  alternative 
view.  The  plaintiff  is  not  allowed  to  allege  two  inconsistent  states  of  facts, 
and  ask  relief  in  the  alternative ;  but  be  may  state  the  facts  and  ask  alternative 
relief  according  to  the  conclusion  of  law  which  the  court  may  draw  from  them. 
Itawlings  v,  Lambert,  1  Johns.  &  H.  458.  Where  each  branch  of  the  alternative  relief 
prayed  is  complete  in  itself,  the  defendant  cannot  protect  himself  from  answering  on 
the  ground  that  one  branch  of  the  relief  is  demurrable,  for  that  would  be  a  demurrer 
to  the  whole  bill.  Marsh  v,  Keith,  1  Drew.  &  Sm.  842.  Nor  will  the  court,  on 
motion  of  the  defendant,  where  the  biU  claims,  in  one  view,  that  a  conveyance  is 
fraudulent,  and  in  another  that  it  is  valid,  and  in  the  latter,  as  well  as  the  former, 
claims  an  account,  but  upon  different  grounds,  and  with  difierent  results,  order  tlie 
plaintiff  to  elect  upon  which  claim  he  will  proceed,  and  have  the  other  stricken  from 
the  bill.  Redmood  v,  Dana,  3  Bosw.  (N.  Y.)  615.  A  disjunctive  allegation,  only  one 
alternative  of  which  is  ground  of  relief,  is  bad.  Lucas  v.  Oliver,  84  Ala.  626.  The 
plaintiff  cannot  obtain  relief  inconsistent  with  the  case  made  by  the  bill.  Mathers  r. 
Green,  85  L.  J.  Ch.  1.  A  bill  is  not  demurrable,  on  the  ground  that  it  sets  up  two 
inconsistent  causes  of  action,  because  it  alleges  a  formal  deed,  which  recites  a  con- 
tract for  sale  by  the  plaintiff  of  certain  lands  and  shares  to  the  defendant,  and 
conveys  the  lands  to  the  defendant  for  a  specified  price,  and  in  consideration  of  a 
guaranty  against  liability  on  the  shares,  and  alleges  that  the  deed  was  made  to 
enable  the  defendant  to  manage  the  property  in  the  plaintiff's  absence,  temporarily. 


(a)  The  general  relief  prayed  for  is 
confined  to  the  claim  and  the  ground  of 
jurisdiction  stated  in  the  bill.  Machin- 
ists' National  Bank  u.  Field,  126  Mass. 
345 ;  Cloud  v.  Wliiteman,  2  Del.  Ch.  23; 
Pickens  v.  Knisely,  29  W.  Va.  1 ;  Mar- 
der  17.  Wright,  70  Iowa,  42;  Komegay 
V.  Carroway,  2  Dev.  Eq.  403.  And  if 
the  bill  contains  no  general  prayer,  other 
relief  cannot  be  granted  than  that  speci- 
fically asked.  Laird  v,  Boyle,  2  Wis. 
481 ;  Johnson  v.  Mantz,  60  Iowa,  710. 
As  to  alternative  claims,  see  Bagot  o. 
Easton,  7  Ch.  D.  1 ;  Lyons  v.  McCurdy 
(Ala.),  8  Sa  Rep.  52.    Under  the  prayer 


for  general  relief,  interest  will  not  usu- 
ally be  decreed  upon  a  balance :  Wey- 
mouth V.  Boyer,  1  Yes.  Jr.  416,  426 ;  1 
Dan.  Ch.  Prac.  (4th  Am.  ed.)  882;  2  Id. 
1860;  but  under  this  prayer,  interest 
may  be  decreed  against  a  trustee  in  a 
proper  case.  Glenn  v.  Cockey,  16  Md. 
446.  See  Shepard  v.  Akers,  2  Tenn.  Ch. 
627.  In  Dyer  r.  Vinton,  10  R.  I.  517, 
upon  a  bill  for  the  sale  of  land  held  in 
common,  and  division  of  the  proceeds, 
and  also  praying  general  relief,  it  was 
held  that  the  bill  ought  to  contain  a 
prayer  for  partition,  although  by  statute 
the  court  was   authorized,  in   suits  ia 
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§  43.  On  this  and  many  other  accounts,  it  has  been  very  prop- 
erly remarked,  that  the  prayer  of  a  bill  demands  a  good  deal  of 

and  that  the  price  had  ne^er  been  paid,  and  that  in  the  mean  time  the  plaintiff  had 
paid  calls  on  the  shares,  asking  to  have  the  property  restored  to  him ;  but  if  the  court 
slioald  declare  the  defendant  entitled  to  hold  under  the  deed,  that  the  plaintiff  may 
hold  a  lien  upon  the  property  for  the  price  and  the  sums  paid  by  him  on  his  shares 
since  the  execution  of  the  deed.  Davies  v.  Otty,  2  De  G.,J.  &  S.  288.  A  person  who 
asks  the  interference  of  a  court  of  equity  is  not  bound,  as  the  price  of  such  interfer- 
ence, to  bring  tlie  whole  matter  into  equity.  Hence  a  bill  to  restrain  the  defendant 
from  setting  up  a  plea  in  an  action  at  law,  upon  equitable  grounds,  which  the  plain- 
tiff might  equally  hare  availed  himself  of  at  law,  is  not  demurrable  merely  because  it 
does  not  go  on  to  pray  compensation  or  any  other  consequential  relief  in  equity. 
Stewart  v.  Great  Western  Railway,  2  De  G.,  J.  &  S.  319.] 


equity  for  partition,  to  order  a  sale  upon 
motion  of  any  party  to  the  suit  This 
question,  arising  under  a  similar  statute, 
has  giTen  rise  to  conflict  of  decision  in 
England,  but  seems  to  be  now  settled  in 
accordance  with  the  Tiew  taken  in  tlie 
case  from  Rhode  Island,  in  which,  how- 
ever, the  English  cases  are  not  referred 
to.  See  Teall  0.  Watts,  L.  H.  11  Eq. 
213 ;  Aston  v.  Meredith,  L.  R.  11  Eq.  601 ; 
Holland  r.  Holland,  L.  R.  13  Eq.  406 ; 
re  Dyer,  58  L.  T.  ir.  8.  744.  See  Din- 
widdie  v.  BeU,  95  ni.  360.  Upon  a  bill 
by  a  widow,  aiming  to  secure  a  dower 
interest  of  which  she  has  made  a  con- 
veyance through  fhiud,  and  which  has 
been  mortgaged  by  the  grantee,  and  con- 
taining an  offer  to  redeem  and  praying 
therefor,  dower  may  be  decreed,  and 
damages  also  if  necessary,  under  the 
general  prayer  in  the  bill.  Jones  v.  Van 
Doren,  130  U.  S.  684.  If  a  vendor  files 
a  bill  for  specific  performance,  and  fails 
to  make  out  a  good  title,  he  cannot, 
mider  the  prayer  for  general  relief,  ob- 
tain an  order  for  an  inquiry  as  to  the 
management  of  the  property  while  in  the 
defendant's  possession,  with  a  view  to 
obtaining  compensation,  although  the 
bill  contains  cliarges  of  mismanagement, 
introduced  to  show  a  waiver  by  the  de- 
fendant of  all  objections  to  the  title. 
Stevens  r.  Guppy,  3  Russ.  171, 185.  So, 
upon  a  bill  which  charges  the  defendant 
as  executor  for  payment  of  a  legacy,  the 
prayer  for  general  relief  will  not  sustain 


a  decree  against  him  personally  as  de- 
visee of  land  charged  with  the  legacy. 
Cloud  V.  Whiteman,  2  Del  Ch.  28 ;  s.  o. 
25  Am.  L.  Reg.  258.  See  Carter  v.  In- 
graham,  43  Ala.  78.  But  under  the 
prayer  for  general  relief,  and  without  a 
special  prayer,  if  the  relief  sought  under 
the  general  prayer  is  consistent  with  the 
case  made  by  the  bill,  a  sale  may  be  set 
aside :  Raper  v.  Sanders,  21  Gratt.  60 ; 
or  a  written  instrument  cancelled :  Roche 
V.  Morgell,  2  Sch.  &  Lef.  721,  729 ;  Pre- 
wit  V,  Graves,  5  J.  J.  Marsh.  114, 125; 
Bolware  v.  Craig,  6  Lit.  (Ky.)  407;  see 
Crow  V,  Owensboro  &  N.  R.  Co.,  82  Ky. 
134;  or  specific  performance  may  be 
decreed :  Hart  v.  Granger,  1  Conn.  154, 
168 ;  Shenandoah  Valley  R.  Co.  v.  Dun- 
lop,  86  Va.  846 ;  or  an  account  may  be 
ordered :  Galloway  v.  Galloway,  58  Tenn. 
328 ;  or,  upon  a  complaint  in  the  nature 
of  ejectment,  judgment  may  be  given 
for  possession,  though  there  is  no  speci- 
fic prayer  therefor.  Evans  u.  Schafer, 
119  Ind.  49.  So,  under  this  prayer,  and 
in  order  to  prevent  a  multiplicity  of 
suits,  upon  a  bill  to  restrain  a  trespass, 
damages  may  be  awarded  for  ii^ury 
caused  by  the  trespass  prior  to  the  in- 
junction. Winslow  17.  Nay  son,  113  Mass. 
411.  In  Emerson  v.  Simm,  6  Fish.  Pat. 
Cas.  281,  it  was  held  that,  upon  a  bill 
for  an  account  of  the  gains  and  profits 
arising  from  the  infringement  of  a  pat- 
ent, damages  allowed  by  statute  in  ad- 
dition to  profits,  might  be  decreed  under 
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consideration  and  attention ;  and  an  accurate  specification  of  the 
matters  to  be  decreed  in  complicated  cases  requires  great  dis- 
cernment and  experience.^  (a)  Where  special  orders  and  provi- 
sional processes  are  required,  founded  on  peculiar  circumstances, 
such  as  writs  of  injunction,  writs  of  ne  exeat  regno^  orders  to 
transfer  funds,  or  to  preserve  property  pending  the  litigation, 
they  are  usually  made  the  subjects  of  a  special  prayer.  ^(6)     In- 

1  Cooper,  Eq.  PL  13 ;  3  Wooddes.  Lect.  66,  p.  872. 

s  Cooper,  Eq.  PL  18,  14 ;  Mitf.  Eq.  PL  by  Jeremy,  46,  47 ;  Bftrton's  Suit  in  Eq. 
41,  note  (2);  Moore  v.  Hudson,  6  Mad.  218;  Uinde,  Ch.  Prac.  17, 18. 


the  prayer  for  general  relief.  See  De 
Vitre  t;.  Beits,  L.  R.  6  H.  L.  319.  So, 
also,  under  this  prayer,  upon  a  bill  for 
specific  performance,  a  lien,  created  by 
the  contract,  may  be  declared  and  en- 
forced :  Kirksey  o.  Means,  42  Ala.  426 ; 
or  repayment  of  the  purchase  money 
may  be  ordered,  where  the  bill  is  filed  by 
the  purchaser.  BuUuck  v,  Adams,  20 
N.  J.  Eq.  867 ;  Powell  v.  Young,  46  Md. 
494.  See  also,  Dayton  v  Dayton,  68 
Midi.  487,  holding  that  a  biU  for  the  dis- 
charge of  a  mortgage  on  the  ground  of  a 
tender  which  proves  insufficient,  may  be 
retained  as  a  bill  to  redeem  under  the 
general  prayer  and  an  ofier  in  the  bill 
to  pay  the  sum  found  due.  Cf.  Lamson 
V.  Drake,  106  Mass.  664;  Nolen  v. 
Woods,  12  Lea  (Tenn.),  616;  Tatum  v. 
Walker,  77  Ala.  668.  Other  decisions, 
illustrating  the  scope  of  the  prayer  for 
general  relief,  are  Mackall  o.  Casilear, 
187  U.  S.  666.  664 ;  Curry  v,  Lloyd,  22 
Fed.  Rep.  268 ;  Fisher  v,  Moog,  39  Fed. 
Rep.  666 ;  Cliicago  &c.  R.  Co.  v,  Macomb, 
2  Fed.  Rep.  18 ;  Texas  v.  Hardenberg, 
10  Wall.  68;  Hay  ward  v.  National  Bank, 
96  U.  S.  611 ;  Rigg  v,  Hancock,  36  N.  J. 
Eq.  42;  Hoppock  v.  Cray  (N.  J.),  21 
Atl.  624 ;  Pingree  v.  Coffin.  12  Gray, 
288,  805;  Thompson  v.  Hey  wood,  129 
Mass.  401 ;  Brown  v.  Miner,  128  Bl.  148 ; 
Gonzales  v.  Hukil.  49  AU.  260 ;  Gibson 
V.  McCormick,  10  Gill  &  J.  66 ;  Ander- 
son V,  De  8oer,  6  Gratt  868;  Dodd  o. 
Bentlial,  4  Heisk.  601 ;  Hall  v.  Pierce, 
4  W.  Va.  107 ;  Primm  v,  Raboteau,  66 
Mo.  407;  Flanders  v.  Chamberlain,  24 


Mich.  806;  Supervisors  v.  Mineral  Point 
R.  Co.,  24  Wis.  93 ;  Chalmers  v.  Cham- 
bers. 6  H.  &  J.  29;  Morgan  o.  Meuth,  60 
Mich.  238;  Tarbell  v,  Durant,  61  Vt. 
616 ;  Busby  v.  Littlefleld,  81  N.  H.  193 ; 
Burnet  r.  Boyd,  60  Miss.  627 ;  Phillips 
o.  Royal  Niagara  Hotel  Co.,  26  Grant 
Ch.  (Can.)  368;  Slater  v.  Canada  Cen- 
tral R.  W.  Co.,  id.  863;  and  see  1  Dan. 
Ch.  Prac.  (4th  Am.  ed.)  377,  et  seq;  Q 
Am.  &  Eng.  End.  of  Law,  768.  As  to 
the  appointment  of  receivers  without  a 
special  prayer  therefor,  see  Post,  §  43, 
note  (a).  As  to  relief  granted  under  the 
prayer  for  general  relief  in  bills  of  inter- 
pleader, see  Post,  §  297  a,  note  (a).  An 
action  upon  a  legal  demand  is  not  in 
equity  when,  in  addition  to  the  money 
judgment,  the  complaint  prays  for  such 
further  relief  as  may  be  equitable.  Bailey 
V,  ^tna  Ins.  Co.,  77  Wis.  886. 

(a)  See  Arrington  v.  Liscom,  34  CaL 
366,  and  94  Am.  Dec.  722. 

(6)  By  the  weight  of  authority  a  re- 
ceiver may  be  appointed  under  the  pray- 
er for  general  relief,  or  upon  motion, 
without  a  special  prayer  therefor  in  the 
bill.  Malcom  o.  Montgomery,  2  Molloy, 
600;  Bowman  o.  Bell,  14  Sim.  392;  Os- 
borne V,  Harvey,  1  Y.  &  Coll.  Ch.  116  ; 
Wright  ».  Vernon,  8  Drew.  112 ;  Com- 
mercial Bank  v.  Corbett,  6  Sawyer,  172  ; 
Ladd  V,  Harvey,  21  N.  H.  614 ;  Henshaw 
V,  Wells,  9  Humph.  668 ;  Merrill  r.  Elam, 
2  Tenn.  Ch.  618 ;  Fricker  v.  Peters,  21 
Fla.  264 ;  Hottenstein  v.  Conrad,  9  Kan- 
sas, 486.  But  see.  contra,  Pare  v.  Clegg, 
7  Jur.  N.  8.  1136 ;   Augusta  Ice  Ca  n. 
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deed,  the  frequent  applications  made  for  amendments  of  the 
prayers  of  bills  is  a  proof  at  once  of  the  value  of  special  prayers, 
and  also,  of  the  intrinsic  difficulty  of  foreseeing  all  the  exigen- 
cies, which  may  arise  in  the  progress  of  a  suit,  which  may 
require  new  relief. 

§  44.  The  ninth  part  of  the  bill  is  the  prayer  of  process^  to 
compel  the  defendant  to  appear,  and  answer  the  bill,  and  abide 
the  determination  of  the  court  on  the  subject.  Care  must  be 
taken  in  this  part  of  the  bill  to  insert  the  names  of  all  persons 
who  are  intended  to  be  made  parties ;  for  it  is  a  general  rule,  that 
none  are  parties,  although  named  in  the  bill,  against  whom 
process  is  not  prayed.^     The  ordinary  process  prayed  is  a  writ 


1  Cooper,  Eq.  PL  16;  Fawkes  v.  Pratt,  1  P.  Wma.  698 ;  Windsor  v.  Windsor,  2 
Dick.  707  ;  Brasher  v.  Van  Cortlandt,  2  Johns.  Ch.  246.  It  is  said,  in  Haddock  v, 
TomUnson,  2  Sim.  &  Stu.  219,  not  to  be  necessary  to  pray  process  against  persons 
who  are  charged  in  the  bill  to  be  out  of  the  jurisdiction.  It  was  held,  in  Munoz  i;. 
De  Taatet,  1  Beav.  109,  note,  and  recognized  by  the  master  of  the  rolls  in  Brookes  v, 
Burt,  1  Beav.  106,  109,  that  there  should,  in  such  case,  be  a  prayer  for  process 
against  tlie  absent  party.  And  it  is  the  usual  practice,  where  any  of  the  defendants 
are  out  of  the  jurisdiction,  for  the  plaintiff  to  state  the  fact  in  his  bill,  and  to  pray 
process  against  them,  when  they  shall  come  within  the  jurisdiction.  1  Smith,  Ch. 
Prac.  46;  Mitf.  £q.  PI.  by  Jeremy,  164, 166.  If  the  plaintiff  should  not  pray  process 
against  a  party  defendant  out  of  the  jurisdiction,  and  the  party  should  come  under 
the  jurisdiction  in  the  progress  of  the  suit,  the  plaintiff  would  be  compelled  to  amend 
his  bin,  or  to  file  a  supplemental  bill,  if  he  was  not  entitled  to  amend,  so  as  to  bring 
the  party  before  the  court.  Mitf.  Eq.  PL  by  Jeremy,  166.  The  22d  of  the  Equity 
Rules  of  the  Supreme  Court  of  the  United  States,  January  Term,  1842,  provides  as 
follows :  *'  If  any  persons,  other  than  those  named  as  defendants  in  the  bill,  shall 
appear  to  be  necessary  or  proper  parties  thereto,  the  bill  shall  aver  the  reason  why 
they  are  not  made  parties,  by  showing  them  to  be  without  the  jurisdiction  of  the 
court,  or  that  they  cannot  be  joined  without  ousting  the  jurisdiction  of  the  court  as 
to  the  other  parties.  And,  as  to  persons  who  are  without  the  jurisdiction,  and  may 
properly  be  made  parties,  the  bill  may  pray  that  process  may  issue  to  make  them 
parties  to  the  bill,  if  they  should  come  within  the  jurisdiction."  The  28d  Rule  is  as 
follows :  '*  The  prayer  for  process  of  subpoena  in  the  bill  shall  contain  the  names  of 
all  the  defendants  named  in  the  introductory  part  of  the  bill,  and  if  any  of  them  are 


Gray,  00  Ga.  844.  Mr.  Daniel!  (2  Dan. 
Ch.  Prac.  (4th  Am.  ed.)  1783, 1734)  says, 
that  a  receiver  will  not  be  appointed  be- 
fore decree,  unless  there  is  a  specific 
nrayer  therefor  in  the  bill,  for  which 
Fare  r.  Clegg  is  cited;  but  that  at  the 
hearing,  or  after  decree,  a  receiver  may 
be  appointed,  though  not  prayed  by  the 
bill.  The  last  clause  is  supported  by 
recent  cases.    Shannon  v.  Hanks  (Va.), 


13  S.  E.  487 ;  Clybum  v.  Reynolds,  81 
S.  C.  91 ;  Haas  v,  Chicago  Building  So- 
ciety, 89  m.  498,  604.  In  Lucas  v.  Har- 
ris, 18  Q.  B.  D.  127,  it  was  held  that, 
except  in  cases  of  emergency,  ex  parte 
applications  for  a  receiver  should  not  be 
granted  even  after  judgment.  See  Gee 
V.  Bell,  86  Ch.  D.  160;  re  Coney,  29  Ch. 
D.993. 
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of  subpoena,  which  requires  the  defendant  to  appear  and  answer 
the  bill,  on  a  certain  day,  named  in  the  writ,  under  a  certain 
penalty.^  In  the  case  of  privilege  of  the  peerage,  in  England, 
a  letter  missive  requesting  the  defendant  to  appear  and  answer 
the  bill  is  first  prayed,  and  on  his  default  the  prayer  of  a  sub- 
poena.^ In  the  case  of  corporations  aggregate,  the  process  of 
subpoena  is  the  same  as  in  ordinary  cases;  but  the  bill  some- 
times prays,  that  in  case  of  their  default  to  appear  and  answer 
the  bill,  the  writ  of  distringas  may  issue  to  compel  them  to  do 

so.^    In  cases  where  the  writ  of  injunction  is  sought,  it  should 

• 

known  to  be  infants  under  age,  or  otherwise  under  guardianship,  shall  state  tlie  fiu!t, 
so  that  the  court  may  take  order  thereon  as  justice  may  require  upon  the  return  of 
the  process.  If  an  injunction,  or  a  writ  of  ne  exeat  regno,  or  any  other  special  order 
pending  the  suit,  is  asked  for  in  the  prayer  for  relief,  that  shall  be  sufficient,  without 
repeating  the  same  in  the  prayer  for  process." 

1  Com.  Dig.  Chancery,  D.  1 ;  Qilb.  For.  Rom.  37.  The  usual  form  of  the  prayer 
for  a  subpoona  is  :  "  May  it  please  your  lordship  (or  your  honors)  to  grant  unto  your 
orator  his  majesty's  most  gracious  writ  of  subpcena  (or,  the  most  gracious  writ  of 

subpoena  of  the  state  of or  of  the  United  States  of  America),  to  be  directed  to 

the  said  A.  B.  and  the  rest  of  the  confederates  when  discovered,  thereby  command- 
ing them  and  every  of  them  at  a  certain  day  and  under  a  certain  pain  therein  to  be 
specified  (or,  therein  to  be  inserted)  personally  to  be  and  appear  before  your 
lordship  (or,  your  honor  or  honors)  in  this  honorable  court,  and  then  and  there  to 
answer  to  all  and  singular  the  premises,  and  to  stand  to  (perform)  and  abide  such 
order  and  decree  therein,  as  to  your  lordship  (or,  to  your  honors,  or  to  this  honor- 
able court)  shall  seem  meet  (or,  shall  seem  agreeable  to  equity  and  good  con- 
science), and  your  orator  shall  ever  pray."  Barton's  Suit  in  Eq.  41,  42 ;  1  Mont 
Eq.  PI.  80,  note  (y) ;  Van  Heyth.  £q.  Drafts.  9 ;  Hinde,  Ch.  Prac.  17,  18.  When 
the  bill  is  only  for  discovery,  or  to  perpetuate  the  testimony  of  witnesses,  the  clause 
following  the  words,  **  to  answer  all  and  singular  the  premises,"  is  omitted,  as  no 
decree  is  asked,  or  is  proper.  Barton's  Suit  in  £q.  48,  note  (1).  (The  prayer  for 
answer  in  a  bill  of  equity  is  not  required  to  be  special,  or  in  any  particular  form.  It 
has  been  held  sufficient  to  ask  that  the  defendant  be  held  to  answer  the  matters 
hereinbefore  alleged.    Ames  i;.  King,  9  Allen,  268] 

^  In  England,  in  case  any  defendant  has  privilege  of  peerage,  or  is  a  Lord  of 
Parliament,  a  prayer  for  a  letter-missive  to  him,  requesting  him  to  appear  and 
answer  the  bill,  is  put  in  (as  is  stated  in  the  text)  before  the  prayer  of  process  of 
subpoena.  And  the  prayer  of  the  latter  is  only  in  default  of  the  defendant's  compli- 
ance with  that  request.  The  usual  form  is,  "  May  it  please,  &c.,  to  grant  unto  your 
orator  your  lordship's  letter-missive,  to  be  directed  to  the  said  defendant,  the  earl  of, 
&c.,  desiring  him  to  appear  and  answer  your  orator's  said  bill,  or  in  default  thereof, 
his  majesty's  most  gracious  writ  of  subpoena,"  &c.  Barton's  Suit  in  Eq.  42,  note ;  1 
Smith,  Ch.  Prac.  75,  76,  97.  In  case  the  Attorney  General,  as  an  officer  of  the  crown 
or  government,  is  made  a  defendant,  the  bill,  instead  of  praying  process  against 
him,  prays  that  he  may  answer  it  upon  being  attended  with  a  copy.  Mitf.  Eq.  PI.  by 
Jeremy,  46 ;  Cooper,  Eq.  PI.  16, 17 ;  Barton's  Suit  in  Eq.  42,  note ;  Com.  Dig.  Chan- 
cery, D.  2;  Gilb.  For.  Rom.  65-67. 

8  Cooper,  Eq.  PI.  16, 17.     Mr.  Cooper  (Eq.  PI.  16, 17)  says,  that "  In  the  case  of 


§  41  15.]  BILLS  IN  EQUITY.  45 

not  only  be  included  in  the  prayer  for  relief,  but  also  in  the 
prayer  for  process.^  (a) 

§  45.  The  process  of  subpoena  seems  first  to  have  been  intro* 
duced  into  the  Court  of  Chancery,  to  compel  an  appearance  to  a 
suit  in  equity,  by  Bishop  Waltham,  who  was  chancellor  in  the 
reign  of  Richard  the  Second.^  It  was  anciently  and  originally 
a  process  in  the  courts  of  common  law,  where  it  was  used,  and 
still  continues  to  be  used,  to  compel  the  attendance  of  witnesses 
to  attest  the  truth  of  facts,  and  give  testimony.^    It  is  supposed 

a  oorporatioQ  Aggregate,  ^here  the  answer  is  ander  the  common  seal,  the  bill  must 
pray,  that  a  writ,  called  a  writ  of  distringas,  may  issue  under  the  great  seal,  which 
is  for  the  purpose  of  distraining  them  by  their  goods  and  chattels,  rents  and  profits, 
until  they  obey  the  summons  or  direction  of  the  court"  From  this  language  it 
would  seem  indispensable,  in  a  suit  against  such  a  corporation,  to  insert  a  prayer  for 
such  a  writ.  But  I  cannot  find  any  sufficient  authority  for  such  a  position.  It  seems 
DO  more  necessary,  than  it  would  in  common  cases  to  pray  for  an  attachment  and 
other  processes,  when  the  party  does  not  appear  and  answer ;  and  this  is  never  done. 
The  right  to  the  ulterior  processes  results  froln  the  general  authority  of  the  court  to 
compel  obedience  to  its  own  commands.  The  distringas  is  to  compel  the  corpora- 
tion to  answer  as  well  for  the  contempt  as  to  the  bill.  Harvey  v.  East  India  Co.,  2 
Vem.  395 ;  B.  c.  Prec.  Ch.  129,  cited  by  Mr.  Cooper,  does  not  support  his  doctrine ; 
bat  only  the  modified  doctrine  above  stated.  See  1  Harris.  Ch.  Prac  by  Newl.  ch. 
27,  p.  149,  where  the  form  of  a  distringas  is  given.  It  commands  the  sheriff  to  dis- 
train the  lands  and  tenements  (not  the  rents  and  profits),  goods  and  chattels  of  the 
corporation,  &c.,  &c.,  and  that  he  shall  answer  to  the  court  for  the  said  goods  and 
chattels,  and  the  rents  and  profits  of  the  land,  &c.  Barton's  Suit  in  £q.  94,  96.  See 
alM  1  Smith,  Ch.  Prac.  46,  98,  99. 

X  Haddock  v.  Tomlinson,  2  Sim.  &  Stu.  219 ;  Hinde,  Ch.  Prac.  17 ;  Ante,  §  41. 
Where  a  writ  of  ne  execU  regno  is  sought,  it  is  ordinarily  included  in  the  prayer  of 
relief  and  of  process.  It  was  held  in  Sharp  v.  Taylor,  11  Sim.  60,  that  it  ought  not 
to  be  granted,  unless  expressly  prayed  for  in  the  bill.  However  this  may  be  in  gen- 
eral, there  are  certainly  cases  in  which  it  has  been  thought  not  to  be  absolutely 
indispensable ;  as,  for  example,  when,  at  the  filing  of  the  bill,  there  was  no  reason  to 
•oppose  the  defendant  meant  to  go  out  of  the  realm.  Ante,  §  41.  Collinson  v.  — , 
18  Ves.  363 ;  Moore  v.  Hudson,  6  Mad.  218 ;  1  Smith,  Ch.  Prac.  61.  See  the  form 
of  a  prayer  for  ne  exeat  in  Hinde,  Ch.  Prac.  Id. 

s  Barton's  Suit  in  Eq.  7,  8;  Id.  61,  note  (1) ;  3  Reeves,  Hist,  of  Law,  192. 

*  Gilb.  For.  Rom.  87 ;  1  Story,  £q.  Jur.  §  46 ;  8  Black.  Com.  62,  68. 


(a)  Ante,  p*  89,  note  (6).     The  omis-  to  hold  him  as  executor  are  contained 

•ion  of  the  prayer  for  process  is  not  a  in  other   parts   of   the   bill.     Plant    v, 

defect  when  the  defendants  are  designated  Plant,  44  N.  J.  Eq.  18 ;  Evans  v,  Evans, 

in  the  bill,  and  process  against  them  is  23  id.  71 ;  Ransom  v.  Geer,  30  id.  249. 

actually  issued  and  returned.     Alley  v.  See    Alley    v.    Qalnter,    4    MacArthur 

Quinter,  4  MacArthur  (D.  C),  890      A  (D.  C),  890.     And  so  of  an  assignee. 

defendant  sued  as  executor  need  not  be  White  v.  Davis,  47  N.  J.  Eq. ;  21  AtL 

named  as  executor  in  the  prayer  for  pro-  187. 
when  all  the  allegations  necessary 
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by  some  authors  to  have  been  introduced  from  the  courts  of 
common  law  into  the  Court  of  Chancery,  because  it  was  the 
newest  process  that  was  used  in  case  of  attestation  by  that  law.^ 
And,  perhaps,  the  authority  to  issue  it  was  derived  from  the 
statute  of  West.  2,  ch.  24,  which  gave  authority  to  the  chancel- 
lor to  issue  new  writs  in  cases,  where  the  existing  writs  did  not 
afford  a  remedy  for  cases,  falling  under  the  like  right  ^  It 
bears  a  close  analogy,  also,  to  the  citation,  or  vocatio  in  juSy  of 
the  Civil  and  Canon  Law;  and  considering  that  the  Chancery 
was  in  those  early  times  in  the  possession  of  the  ecclesiastical 
dignitaries,  it  is  by  no  means  improbable  that  it  was  modelled 
upon  the  basis  of  the  latter.^ 

1  Gilb.  For.  Rom.  37. 

<  Barton's  Suit  in  £q.  61,  note  (1) ;  3  Black.  Com.  62,  58.  See  8  ReeTes,  Hist  of 
Law,  192 ;  Treatise  on  the  VV^rit  of  Subpoena,  Harg.  Law  Tracts,  324,  825, 332,  333 ; 
Id.  301. 

>  See  Halifax,  Anl.  of  Civ.  Law,  ch.  9,  p.  109,  ch.  10,  p.  122;  Conset's  Prac.  26; 
Barton's  Suit  in  Eq.  61,  note  (1) ;  Gilb.  For.  Rom.  21,  26,  27.  Mr.  Barton,  in  his 
Treatise  on  Suits  in  Equitj,  p.  61,  note  (1),  has  made  the  following  remarks  on  die 
writ  of  subpoena :  **  This  writ  answers  to  the  Citatio  certia  de  causis  in  the  Civil  Law 
(see  Gib.  Cod.  T.  xliv.  c.  2).  It  was  first  applied  to  the  purpose  of  compelling  an 
appearance  to  a  suit  in  equity  in  the  reign  of  Richard  II.,  when  Bishop  Waltham, 
then  chancellor,  appears  to  have  adopted  it  in  pursuance  of  Stat.  West.  2,  ch.  24, 
which  (to  prevent  the  multiplicity  of  petitions  to  Parliament  for  the  formation  of 
writs  adapted  to  such  new  causes  as  were  daily  arising)  enacted  that '  quotiescunque 
de  ceetero  evenerit  in  Cancellaria,  quod  in  tmo  c<uu  reperitur  brtm,  et  in  oonaimUi  casu 
eadente  tub  eodem  jure,  et  sitnUi  indigente  remedio,  non  reperitur,  concordent  cferici  de  Can- 
ceUaria  in  hrevi  faciendo*  This  writ  waa  always  vehemently  opposed  by  the  courts 
of  common  law ;  and  having  sometimes,  it  seems,  been  issued  upon  groundlesa 
allegations,  it  was  enacted  by  15  Hen.  VI.  ch.  4,  at  the  instigation  of  the  Commons, 
that  no  writ  of  subpoena  should  be  granted  in  ftiture,  till  surety  had  been  found  to 
answer  to  the  party  aggrieved  for  his  damages  and  expenses,  in  case  the  plaintiff 
failed  to  make  good  the  charges  in  his  bill.  This  security,  however,  has  long  fallen 
into  disuse  (a  matter  there  is  frequently  reason  to  lament),  and  is  now  required 
only  in  cases  where  tlie  plaintiff  either  resides  abroad,  or  is  likely  soon  to  quit  the 
kingdom. 

"  A  custom  formerly  prevailed  (though  contrary  to  the  more  ancient  practice)  of 
issuing  the  subpoena  before  the  bill  had  been  filed  (a).  This  gave  rise  to  the  stat. 
of  8  and  4  Ann.  ch.  16,  by  which  it  is  provided,  that  '  no  subpoena,  or  any  other  pro- 
cess for  appearance,  do  issue  out  of  any  court  of  equity,  till  after  the  bill  be  filed 


(a)  If  the  subpoena  is  not  taken  out  or  Y.  &  C.  (Hi.  205 ;  Forster  r.  Thompson,  4 

served  until  after  gross  or  improper  delay  Dru.  &  War.  308 ;  Boyd  v,  Higginson, 

from  the  time  of  filing  the  bill,  the  court,  Flan.  &  Kel.  603 ;  Bancroft  v.  Sawin,  148 

in  its  discretion,  may  direct  the  bill  to  be  Mass.  144. 
taken  from  the  file.    Coppin  v.  Gray,  1 
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§  46.  Such  are  the  formal  parts  of  an  original  bill  for  relief, 
as  it  is  usually  framed ;  upon  which  Lord  Bedesdale  has  made 
the  following  remarks :  ^'  Some  of  them  are  not  essential ;  and, 
particularly,  it  is  in  the  discretion  of  the  person  who  prepares 
the  bill,  to  allege  any  pretence  of  the  defendant  in  opposition 
to  the  plaintiff's  claims,  or  to  interrogate  the  defendant  spe- 
cially. The  indiscriminate  use  of  these  parts  of  a  bill  in  all 
cases  has  given  rise  to  a  common  reproach  to  practisers  in  this 
line,  that  every  bill  contains  the  same  story,  three  times  told. 
In  the  hurry  of  business,  it  may  be  difficult  to  avoid  giving 
ground  for  the  reproach ;  but  in  a  bill,  prepared  with  attention, 
the  parts  will  be  found  to  be  perfectly  distinct,  and  to  have  their 
separate  and  necessary  operation. "  ^ 

with  the  proper  officer  in  the  respective  courts  of  eqnitj  (except  only  in  cases  of 
injunctions  to  stay  waste  or  proceedings  at  law,  in  which  cases,  therefore,  it  may 
still  be  done),  and  a  certificate  thereof  granted  by  the  proper  officer.'  And  as  a  still 
further  check  on  this  practice,  it  remains  an  order  of  the  Court  of  Chancery,  that '  all 
bills  tkgre  filed  shall  be  dated  on  the  day  they  are  brought  into  the  Six  Clerks' 
office.'  It  is  to  be  observed,  however,  that  neither  the  ttatuU  nor  order  have 
entirely  put  a  stop  to  this  mode  of  proceeding,  though  it  is  always  done  at  the  risk 
of  coeto."  See  also  the  Treatise  on  tlie  Writ  of  Subpoena,  Harg.  Law  Tracts,  322, 
321,  332. 

1  Mitf.  Eq.  PI.  by  Jeremy,  47.  See  also  Cooper,  Eq.  PL  17, 18.  Mr.  Bell's  testi- 
mony in  his  examination  before  the  Chancery  Commissioners,  already  cited  in  a 
note  to  §  38»  is  very  direct  to  the  same  purpose.  The  following  extract  of 
his  answers  to  subsequent  questions  put,  elucidate  this  whole  subject  much  more 
faUy. 

"  Q.  24.  Supposing  a  bill  in  equity,  according  to  the  present  form  in  use,  to  be  a 
narrative  of  (acts,  which  it  may  be  necessary  to  prove,  either  by  discovery  from  the 
defendant,  or  by  extrinsic  evidence ;  does  it  occur  to  you,  that  any  variation  of 
the  preaent  form  could  be  substituted  to  the  advantage  of  the  suitor,  supposing  the 
pleader  to  prepare  his  pleadings  according  to  the  present  form,  with  due  care  and 
skiU  ?  — I  think  not.  It  is  very  difficult  to  impress  any  person  with  all  the  difficul- 
tiea  of  the  case,  except  a  person  who  has  been  laboring  a  long  time  at  pleading.  But 
when  one  has  been  sitting  for  years  at  one's  desk,  trying  to  prepare  bills  to  extract 
truth,  and  in  answers,  wishing  to  give  a  fair  and  reasonable  answer,  one  really  is 
obliged,  I  think,  to  come  to  that  conclusion ;  I  never  could  bring  my  mind  to  any 
other  conclusion. 

"  Q.  2&  After  all  the  pains  you  have  taken  in  ftaming  a  bill,  have  you  not  found 
yourself  frequently  disappointed,  and  obliged  to  reframe  your  bill,  in  order  to  obtain 
a  fall  answer  ?  —  Certainly.  And  In  cases  where  a  defendant  is  desirous  to  give  a 
full  answer,  where  the  answer  is  to  be  obtained  first  through  the  medium  of  a  soli- 
citor, who  perhaps  has  not  time  to  attend  to  this  business  himself ;  next,  by  extract- 
ing it  from  a  man,  who,  if  a  man  of  mTklerate  intelligence,  is  still  not  used  to  technical 
language,  or  used  to  give  those  precise  answers,  which  a  witness  ou^ht  to  do ;  if  you 
do  lay  the  positive  questions  before  those  persons,  you  will  seldom  be  able  (even  if 
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§  47.  We  may  conclade,  what  is  here  said  on  the  general 
structure  and  form  of  a  bill,  by  the  remark,  that  every  bill, 
whether  original  or  not,   must  have  the  signature  of  counsel 

they  wish  to  give  you  aU  the  information  tliej  possess)  to  get  it  from  them ;  you  will 
get  a  great  deal  of  information,  probably,  that  you  do  not  want,  but  they  will  omit 
yery  material  points ;  and  it  is  not  till  instructions  are  sent  back  two  or  three  times, 
pointing  their  attention  particularly  to  the  interrogatories,  and  writing  down,  perhaps, 
the  interrogatory  with  your  own  hand,  or  the  essential  part,  that  yuu  are  able  to  get 
out  the  truth.  I  recollect  one  case,  which  occurred  to  myself  in  practice ;  I  could  not 
get  my  client  to  answer  a  particular  part  of  a  bill  The  parties  took  exceptions  more 
than  once ;  they  thought  we  were  keeping  back  something  or  other.  At  last  my 
client^  the  solicitor,  said  to  me, '  Really,  I  do  not  know  how  to  give  you  any  furtlier 
information.'  I  said, '  You  must ;  the  other  parties  insist  upon  it ;  and  if  you  cannot 
give  further  information,  your  client  must  go  to  the  Fleet,  and  remain  till  he  does 
give  further  information.'  At  last  I  prevailed  upon  him  to  set  seriously  to  the  busi- 
ness, and  he  procured  information,  which  decided  the  case ;  but  it  decided  it  in  favor 
of  my  client 

**  Q.  26.  As  it  must  frequently  happen  that  the  statements  of  a  bill,  either  in  tlie 
whole  or  in  a  great  part,  are  such,  that  beforehand  the  pleader  perfectly  well  knows 
the  defendant  is  incapable  of  giving  an  answer,  —  when  that  case  occurs,  would  it 
not  be  sufficient,  as  a  general  rule,  that  the  plaintiff  should  confine  his  interrogatories 
to  those  points  only,  to  which  he  knows,  or  suspects,  or  believes  the  defendant 
is  able  to  give  an  answer  ?  —  The  difficulty  in  doing  that  is  this :  The  formal 
parts  of  a  bill  one  is  obliged  to  leave  to  clerks,  or  to  Junior  pupils,  and  it  would  be 
almost  impossible  to  get  through  business  with  the  despatch  required,  if  we  were 
obliged  to  look  into  it  with  such  minuteness  as  to  fix  on  those  parts,  if  they  could 
be  distinguished. 

*'  Q.  27.  Would  it  be  attended  with  advantage  if  the  pleader  were  to  pencil,  for  the 
use  of  his  clerk,  those  parts  to  which  he  wishes  to  confine  his  interrogatories  ?  —  I  do 
not  think  it  could  be  done.  If  the  point  is  material  to  the  case  made  against  the 
defendant,  whether  he  knows  it  or  not  must  be  matter  of  conjecture.  The  drafts- 
man generally  takes  care  to  interrogate  the  defendant  to  whatever  is  material 
against  him. 

"  Q.  28.  Does  the  person  who  prepares  a  bill  always  know  how  far  the  several 
parties  to  that  bill  are,  or  are  not  acquainted  with  the  several  transactions  stated  in 
it?  — It  is  very  seldom  that  he  can  know  the  exact  information  they  have  upon  the 
subject. 

"  Q.  29.  Would  not  the  exhibiting  particular  interrogatories  to  particular  parties, 
instead  of  including  all  in  a  general  interrogatory,  very  much  increase  the  length  of 
the  bill  ?  —  I  think  it  would,  if  you  framed  distinct  interrogatories  upon  the  same 
parts  of  a  bill,  with  a  view  to  different  parties. 

"Q.  80.  The  drawing  of  the  interrogative  part  of  a  bill  is  left  to  clerks  or 
pupils  1  —  Generally,  that  part  is  so  much  a  formal  part,  that  the  pupils  prepare 
it.  The  pleader  must  peruse  it  himself,  and  see  that  it  is  correct ;  and  when  he 
comes  to  that  part  which  requires  particular  attention,  he  gives  that  particular 
attention  to  it. 

'*Qp  31.  Do  you  consider  the  present  interrogative  part  of  the  bill  requisite  to 
obtain  a  full  answer,  in  the  majority  of  cases,  or  only  in  cases  of  particular  diffi- 
culty ?  —  In  the  majority  of  really  contested  cases,  unless  it  is  tliose  cases  where  the 
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annexed  to  it  ^  (a)  This  rule  appears  to  have  been  adopted  at  an 
earlj  period,  and  at  least  as  early  as  the  time  of  Sir  Thomas 
More.*  The  great  object  of  this  rule  is,  to  secure  regularity, 
relevancy,  and  decency  in  the  allegations  of  the  bill,  and  the 
responsibility  and  guaranty  of  counsel,  that  upon  the  instruc- 
tions given  to  them,  and  the  case  laid  before  them,  there  is  good, 
ground  for  the  suit  in  the  manner  in  which  it  is  framed.  Hence 
it  is  that  counsel  are  held  responsible  for  the  contents  of  the 
bill ;  and  if  it  contains  matter  which  is  irrelevant,  impertinent, 
or  scandalous,  such  matter  may  be  expunged ;  and  the  counsel 
may  be  ordered  to  pay  costs  to  the  party  aggrieved. «  And  this 
duty  has  been  enforced  by  several  pointed  general  orders  of  the 
Court  of  Chancery.*  (6) 


whole  question  depends  upon  the  construction  of  certain  deeds."  Report  of  Chancery 
Commissioners,  1826,  Appendix  4. 

^  Mitf.  £q.  PL  by  Jeremy,  48;  and  note  (a) ;  1  Prax.  Aim.  Cur.  Can.  4 ;  1  Mont 
£q.  PI.  75 ;  Cooper,  Eq.  PL  18 ;  French  v.  Dear,  5  Ves.  647 ;  Kirkley  v.  Burton,  6 
Mad.  378 ;  Barton's  Suit  in  £q.  43,  note  (2) ;  1  Smith,  Ch.  Prac.  64,  169.  [In  Dwight 
r.  Hamphreys,  8  McLean,  104,  it  was  held  that  signing  on  the  back  of  a  bill  is  suffi- 
cient. If  a  bill  is  filed  without  the  signature  of  counsel,  it  may  be  taken  from  the 
files,  on  motion  of  the  defendant  Carey  i;.  Hatch,  2  Edw.  Cb.  100.  A  bill  cannot  be 
signed  after  it  is  filed,  without  an  order  of  court  Partridge  r.  Jackson,  2  Edw. 
Ch.  520.) 

^  Mr.  Cooper,  in  his  treatise  on  Equity  Pleadings  (p.  18),  says :  "  Tliis  practice  is 
•aid  to  have  commenced  in  the  time  of  Sir  Thomas  More,  in  consequence  of  an  order 
made  by  him.  Before  that  time,  it  seems  that  the  court  itself  examined  the  bill ;  that 
afterwards  the  chancellor  delegated  that  power  to  particular  counsel,  and  that  subse- 
quently an  order  was  made  that  no  bill  should  be  filed  unless  under  the  hand  of  a 
double  reader,  or  of  one  of  the  king^s  counsel ;  but  at  length,  on  account  of  the  in- 
crease of  business,  the  court  referred  them  to  the  honor  of  the  bar  at  large.  But  if 
the  bill  is  not  signed  by  counsel,  or  the  signature  is  counterfeit,  or  disavowed,  in  the 
first  case  the  bill  will  be  dismissed  on  the  defendant's  demurrer ;  and  in  the  other,  on 
the  fact  being  made  known  to  the  court,  it  will  be  ordered  to  be  taken  off  the  file." 
See  also  Harg.  Law  Tracts,  802!  The  24th  of  the  Equity  Rules  of  the  Supreme 
Court  of  the  United  States,  January,  1842,  expressly  requires  the  signature  of  counsel 
to  the  bill  for  the  same  purpose. 

«  Mitf.  Eq.  PI.  by  Jeremy,  48 ;  Cooper,  Eq.  PI.  18,  19 ;  GUb.  For.  Rom.  210, 211 ; 
Emerson  v.  Dallison,  1  Ch.  IM ;  Supra,  note. 

«  Beames,  Ord.  in  Cb.  25,  69,  70, 165-167. 


(a)  See  24th  equity  rule;  Roach  v.  Baxter  (Tenn.), 514;  Eveland  i;.  Stephen- 

Hulings.  5  Cranch  C.  C.  637  ;   Stinson  son,  45  Mich.  394. 

V.  Hildmp,  8  Biss.  876 ;  Secor  v.  Single-  (6)  Under  a  rule  of  court  requiring  the 

ton,  9  Fed.  Rep.  809 ;  Bums  v.  Lynde,  6  bill  to  be  signed    by  counsel,  the  bill 

Allen,  905;  Pope  r.  Salamanca  Oil  Co.,  must  be  signed  by  counsel  personally, 

115  Mass.  286;  Litton  v.  Annstead,  9  and  it  is  not  enough  that  his  name  ap. 
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§  48.  The  subject  of  scandal  and  impertinence  in  a  bill,  as 
well  as  the  general  rules  and  principles  which  apply  to  the 
material  allegations  of  a  bill,  as  to  certainty,  and  accuracy,  and 
fulness  of  statement,  and  other  matters,  will  be  more  fully  con- 
sidered hereafter.  1  It  is  sufficient,  in  this  place,  to  have  ex- 
plained the  general  nature  and  character  of  this  part  of  Equity 
Pleadings.*  Our  next  inquiry  will  be,  as  to  the  persons  who 
may  sue,  and  be  sued,  by  a  bill  in  equity,  and  the  manner  in 
which  the  suit  is  to  be  brought  and  defended.  We  shall  then 
proceed  to  the  inquiry,  what  persons  are  proper  and  necessary 
parties  to  such  a  bill ;  and  when  and  under  what  circumstances 
parties  may  be  dispensed  with.  Having  disposed  of  these  pre- 
liminaries, we  shall  then  be  prepared  to  i*esume  the  considera- 
tion of  the  mode  of  stating  the  material  facts  in  a  bill,  and  the 
rules  by  which  due  certainty,  order,  and  propriety  of  statement 
in  regard  to  these  facts  are  insured  and  attained. 

1  Post,  §  266,  868. 

^  Ab  to  scandal  and  inipertinenoe,  in  interrogatories  to  witnesses,  and  also  in  the 
answers  of  witnesses,  it  may  here  be  stated,  that  the  court  wiU  refer  the  depositions 
to  a  master  to  ascertain  sucli  matters,  and  if  he  reports  that  there  is  such  scandal 
and  impertinence,  the  same  will  be  ordered  to  be  expunged  from  the  depositions,  and 
the  costs  paid  by  the  offending  party.  Thus,  if  there  has  been  impertinence  and 
scandal  in  the  interrogatories,  the  solicitor  who  drew  them  may  be  required  to  pay 
the  costs.  Post,  §  266-268.  If  scandal  and  impertinence  is  in  the  answer  of  wit- 
nesses, not  specifically  called  for  by  the  interrogatories,  as  In  their  answers  to  the 
general  interrogatory,  the  witnesses  will  be  liable  to  pay  the  costs.  Gude  o.  Mum- 
ford,  2  T.  &  ColL  445,  448.    Post,  §881  a. 


pears  upon  it.     Dayis  v,  Davis,  19  N.  J.  ports  to  be  brought  by  ten  persons,  but 

£q.  180.    But  signing  the  bill  in  the  firm  which  is  signed  by  only  two  of  them,  is 

name  by  one  member  of  a  firm  of  ooun-  the  bill  of  those  two  only.    Chapman  o. 

sellers  is  sufficient.    Hampton  v.  Codding-  Banker  &  T.  Pub.  Co.,  11%  Mass.  478. 
ton,  28  N.  J.  Eq.  667.    A  biU  which  pur- 
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CHAPTER  m. 

BILLS  IN  EQUITY.  —  PARTIES  WHO  HAVE  CAPACITY  TO  SUE  AND  BE 

SUED. 

§  49.  In  the  first  place,  then,  let  us  consider,  who  may  sne 
in  equity.  The  king  or  government  may  (as  has  been  already 
stated)  sue  in  a  court  of  equity,  not  only  in  suits  strictly  on 
behalf  of  the  crown  or  government,  for  its  own  peculiar  rights 
and  interests ;  but  also  on  behalf  of  the  rights  and  interests  of 
those  who  partake  of  its  prerogative,  or  claim  its  peculiar  pro- 
tection.^ (a)  In  all  such  cases  the  suit  is  instituted  by  the 
proper  public  officer,  to  whom  that  duty  is  intrusted ;  and  this 
ordinarily  is  the  Attorney  Greneral.^  Where  the  suit  immedi- 
ately concerns  the  rights  and  interests  of  the  crown,  the  public 
officer  sues  in  his  own  official  name  without  uniting  that  of  any 
other  person.  But  where  the  suit  does  not  immediately  concern 
the  rights  or  interests  of  the  crown,  but  only  those  who  partake 
of  its  prerogative,  or  are  under  its  peculiar  protection,  or  the 
subject-matter  is  publici  JuriSy  there  the  Attorney  General  sues 
generally  (but  it  is  not  absolutely  necessary)  at  the  relation  of 
some  other  person,  who  is  named  as  relator  in  the  bill,  and  who 
becomes  thereby  responsible  for  the  costs,  ^(i) 

1  Ante,  S  8 ;  MItf.  Eq.  H.  by  Jeremy,  4,  21-24 ;  Cooper,  Eq.  PI.  21,  22, 101. 102 ; 
Attorney  Qenenl  v.  Vernon,  1  Vem.  277,  282 ;  a.  a  Id.  370 ;  1  Mont  Eq.  PI.  34 ; 
Edwards  on  Parties  in  Eqoity,  00,  61 ;  Calvert  on  Parties,  ch.  8,  §  26,  pp.  801-808. 

*  Ibid. 

»  Ante.  S  8;  Mitf.  Eq.  PL  by  Jeremy,  22-24;  Cooper,  Eq.  PI.  21,  22, 101, 102; 
Attorney  General  v,  Viyian,  1  Ross.  236-287 ;  1  Mont.  Eq.  PI.  84;  Calrert  on  Par- 
ties^ eb.  8,  {  26,  pp.  801-308. 


(a)  It  is  now  settled  that  the  United  rect  interest,  or  is  under  an  obligation 

Sutes  may  properly  proceed  by  a  suit  in  respecting  the  relief   invoked.     United 

equity,  tnstitated  and  controlled  by  the  States  o.  San  Jacinto  Tin  Co.,  125  U.  8. 

Attorney  General  as  head  of  a  depart-  273 ;  United  States  v.  Beebe,  127  U.  S. 

ment,  for  o  judicial  decree  of  nullity  and  888. 

an  order  of  cancellation  of  a  patent  for         (6)  See  Strickland  v,  Weldon,  28  Ch. 

land  issued  in  mistake,  or  obtained  by  D.  426 ;  Burbauk  p.  Burbank,  162  Mass. 

fraad»  where  the  Government  has  a  di-  264. 
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§  50.  Suits  on  behalf  of  bodies  politic  and  corporate,  and  of 
persons,  who  do  not  partake  of  the  prerogative  of  the  crown  or 
government,  and  who  have  no  claim  to  its  particular  protection, 
are  instituted  by  themselves,  either  alone,  or  under  the  protec- 
tion of  others.^  Bodies  politic  and  corporate,  and  all  persons  of 
full  age,  not  being  a  feme  eovertj  idiot,  or  limatic,  or  otherwise 
subject  to  some  special  disability,  may  by  themselves  alone  ex- 
hibit a  bill,  or  the  like  persons  may  sue  at  law ;  ^  for,  with  the 
exceptions  above  alluded  to,  it  may  be  laid  down  as  a  general 
rule,  that  all  sorts  and  conditions  of  persons,  from  the  highest 
to  the  lowest,  may  sue  in  courts  of  equity.*  Indeed,  under  pecu- 
liar circumstances,  courts  of  equity,  which  are  said  to  delight 
in  justice  and  mercy,  will  permit  poor  persons  to  sue  in  forma 
pauperis^  where  they  are  unable  to  carry  on  such  suits  from 
want  of  pecuniary  means ;  and,  then,  counsel  will  be  assigned  to 
them  by  the  court,  and  they  are  exempted  from  the  payment  of 
ordinary  fees.* 

§  51.  The  incapacities  to  sue  are,  as  at  law,  of  two  sorts: 
first,  those  which  are  absolute ;  and,  secondly,  those  which  are 
partial.  The  absolute  are  such  as,  while  they  continue,  wholly 
disable  the  party  to  sue.  The  partial  are  such  as  disable  the 
party  to  sue  by  himself  alone,  without  the  aid  of  another.  The 
absolute  incapacities,  in  England,  are  outlawry,  excommunica- 
tion, attainder,  and  alienage.*  In  America,  the  two  former  are 
either  wholly  unknown,  or,  if  known  at  all,  are  of  very  limited 
local  existence.  Alienage  alone  does  not  in  either  country  con- 
stitute a  general  disability  to  sue  in  courts  of  law  or  of  equity ; 
but  only  alienage  combined  with  the  character  of  enemy.  An 
,  alien  friend  has  a  right  to  sue  in  any  court ;  an  alien  enemy  is 
incapable  of  suing  while  he  remains  an  enemy,  at  least  unless 
under  very  special  circumstances.® 

1  Mitf .  Eq.  PI.  by  Jeremy,  24 ;  Cooper,  Eq.  PI.  24. 

«  Mitf.  Eq.  PI.  by  Jeremy,  24 ;  Cooper,  Eq.  PI.  24 ;  Edwards  on  Parties  in  Equity, 
84-86 ;  CaWert  on  Parties,  ch.  3,  §  18,  pp.  256,  260. 
»  Cooper,'Eq.  PI.  24. 

*  1  Harris.  Ch.  Prac.  by  New!.  880,  390 ;  Wyatt,  Pr.  Reg.  819 ;  Beames,  Ord.  in 
Ch.  44,  50,  284 ;  Cooper,  Eq.  PI.  24.  As  to  when  a  party  once  admitted  to  sue  in 
forma  pauperis  may  be  attached  for  costs,  see  Davenport  v.  Davenport,  1  Phill.  124. 

«  Mitf.  Eq.  R  by  Jeremy,  226-229;  Beames,  Ord.  in  Ch.  27 ; ».  Davies,  19 

Ves.  81 ;  1  Mont.  Eq.  PI.  32,  38 ;  2  Mont  Eq.  PI.  111-116;  Cooper,  Eq.  PI.  26;  Cal- 
yert  on  Parties,  ch.  8,  §  28,  p.  813. 

•  Mitf.  Eq.  PL  by  Jeremy,  229;  Cooper,  Eq.  PI.  27;  2  Mont.  Eq.  PI.  114. 115; 
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§  52.  The  ground  of  this  distinction  may  be  stated  almost  in 
the  very  language  of  a  distinguished  judge.  Alien  friends  come 
into  the  country,  either  (as  was  formerly  the  case)  with  a  letter 
of  safe  conduct,  or  under  a  tacit  permission,  which  presumes 
that  authority.  So,  if  they  continue  to  reside  here  after  a  war 
breaks  out  between  the  two  countries,  they  remain  under  the 
benefit  of  that  protection,  and  are  impliedly  temporary  subjects 
of  the  country  where  they  reside.  But  if  the  right  of  suing  for 
redress  of  the  injuries,  which  they  receive,  were  not  allowed 
them,  the  protection  aflForded  would  be  incomplete,  and  merely 
nominaL  This  claim  to  the  protection  of  the  courts  of  the 
country  does  not  apply  to  those  aliens  who  adhere  to  the  public 
enemies  of  the  country.  They  seem,  upon  every  principle,  to  be 
incapacitated  from  suing  either  at  law  or  in  equity.^ 

§  53.  A  doubt  has  arisen,  whether  this  doctrine  is  applicable 
to  bills  of  discovery,  as  it  clearly  is  to  bills  of  relief  by  an  alien 
enemy. ^  Upon  principle,  there  would  not  seem  ordinarily  to  be 
any  solid  ground  for  any  distinction.  The  disability  to  sue  is 
personal.  It  takes  away  from  the  public  enemies  the  benefit  of 
the  courts  of  a  country,  whether  the  siit  be  for  the  purpose  of 
immediate  relief,  or,  to  give  assistance  by  a  discovery  in  obtain- 
ing that  relief  elsewhere.  Perhaps  the  discovery  made  might  be 
available  by  a  suit  abroad;  and  then  the  same  reason  would 
apply  against  the  auxiliary  suit,  as  against  the  principal  suit.^ 
An  exception  might  perhaps  be  allowed  where  the  alien  enemy 
is  the  defendant  in  a  suit  at  law  in  the  country  where  he  brings 
the  bill  for  discovery ;  since  it  may  be  the  only  effectual  means 
on  his  part  to  establish  a  perfect  defence  to  the  suit  at  law. 
And,  if  a  country  will  suffer  an  alien  enemy  to  be  sued  in  its 
courts,  it  is  against  common  justice  to  disable  him  from  the  use 
of  the  proper  means  to  defend  himself  against  a  dishonest  or  un- 
founded claim.  ^ 

Daubigny  ».  Dayallon,  2  Anrt.  462.  467 ;  Albretcht  v.  Suismann,  2  Ves.  &  B.  328 ; 
Edwards  on  Parties  in  Eqnity,  216-218 ;  Calvert  on  Parties,  ch.  8,  §  27,  pp.  311,  812  ; 
Pisani  v.  Lawson,  6  Bing.  N.  C.  90. 

^  Lord  Ch.  Baron  Macdonald,  in  Danbifmy  v.  Davallon,  2  Anst.  467. 

s  Albretcht  v.  Snssmann,  2  Yes.  &  B.  328,  326. 

»  Danbigny  v.  Davallon,  2  Anst.  467,  468 ;  Cooper,  Eq.  PI.  25. 

*  The  decision  in  Daubignj  v.  Davallon,  2  Anst.  462,  is  entirely  in  conformity 
with  the  doctrines  held  by  the  courts  of  common  law  and  the  prize  courts  on  this 
subject.  Co.  Litt.  129  (6).  It  seems,  however,  that  in  a  later  case  in  the  Exchequer, 
dted  in  Albretcht  r.  Sussmann,  2  Yes.  &  B.  328,  826,  827,  it  was  held  that  a  bill  for 
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§  54.  But,  although  an  alien  friend  is  not  incapacitated  to  sue 
in  courts  of  equity ;  yet  this  doctrine  is  to  be  understood  in  a 

a  discovery  woald  lie,  notwithstanding  the  plaintiff  was  an  alien  enemy,  thus  in  effect 
overturning  the  case  in  2  Anst.  402.  The  Tice-chancellor,  in  2  Ves.  &  B.  826,  said  : 
"  The  case  in  the  Court  of  Exchequer  has  gone  the  length  of  deciding,  that  to  a  bill 
merely  for  discovery,  as  a  defence  at  law,  this  plea  (alien  enemy)  would  not  hold." 
"  And  the  principle  seems  to  have  been,  that  if  an  alien  may  be  sued  at  law,  as  he 
would  be  allowed  process  to  compel  the  attendance  of  his  witnesses,  he  should  have 
a  discovery  for  the  same  purpose.  But  I  did  not  understand  the*court  to  lay  down 
that  an  alien  enemy  could  have  any  relief,  or  any  thing  but  discovery  merely ;  and 
a  decision  to  that  effect  would  lead  to  the  most  extensive  consequences."  Perhaps 
the  doctrine  of  these  different  cases  may  be  reconciled  by  attending  to  the  particular 
circumstances  of  each.  In  Daubigny  v,  Davallon,  2  Anst  462,  the  bill  was  brought 
by  the  plaintiff  for  a  discovery  to  enable  him  to  commence  a  suit  at  law  (probably  in 
England).  The  discovery  was  denied ;  and  certainly  the  plaintiff  could  not  have 
maintained  the  suit  at  law  in  an  English  court ;  and  if  he  meant  to  institute  it  in  the 
enemy's  country,  it  was  open  to  the  like  objection,  that  he  ought  not  to  be  aided 
there.  The  other  case  in  the  Exchequer,  cited  in  2  Ves.  &  B.  324,  826,  seems,  from 
the  remarks  of  the  vice-chancellor,  to  have  been  a  bill  for  a  discovery  filed  by  the 
party  who  was  the  original  defendant  in  a  suit  at  law  in  England,  to  obtain  evidence 
to  serve  as  a  defence  in  that  suit.  Now,  if  the  original  plaintiff  could  proceed  in  the 
suit  at  law  against  the  original  defendant,  notwithstanding  his  being  an  alien  enemy 
(which  it  seems  difficult  on  principle  to  maintain),  it  seems  but  just  and  reasonable 
that  the  defendant  should  be  treated  throughout  as  entitled  to  use  all  the  evidence 
authorized  by  law  in  his  defence.  The  original  plaintiff  ought  not  to  be  permitted 
in  the  suit  at  law  to  treat  the  original  defendant  as  competent  to  be  sued,  and  at  the 
same  time  to  treat  him  as  incompetent  to  sue  in  equity  ;  or,  in  other  words,  as  in- 
competent to  make  a  full  defence  to  the  suit  at  law.  The  suing  of  an  alien  enemy 
in  an  English  court  at  law,  might  well  be  deemed  on  the  part  of  the  phuntiff  an  ad- 
mission of  the  competency  of  the  defendant  to  be  sued,  and  a  waiver  of  any  objec- 
tion to  his  alienage.  A  bill  in  equity  for  a  discovery  may  be  filed  by  an  alien  enemy 
in  the  courts  of  the  country  of  which  he  is  the  enemy,  under  circumstances  which 
may  require,  or  at  least  may  admit  of  very  different  legal  considerations.  He  may 
file  such  a  bill  in  aid  of  a  suit  brought  or  intended  to  be  brought  by  him  as  plaintiff 
at  law,  in  the  courts  of  the  country  where  he  brings  his  bill ;  or  in  the  courts  of  the 
country  of  which  he  (the  plaintiff)  is  a  subject ;  or  in  the  courts  of  a  neutral  country. 
In  all  these  cases  it  would  seem  clear  that  his  personal  disability  to  sue  ought  to  pre- 
clude him  from  making  use  of  such  a  hill  of  discovery  in  aid  of  such  a  suit  On  the 
other  hand,  the  plaintiff,  filing  a  bill  for  a  discovery,  may  be  an  alien  enemy,  who  is 
sued  at  law  as  a  defendant  in  the  courts  of  the  country  of  which  he  is  the  enemy ; 
or  in  the  courts  of  a  neutral  country.  There  may  be  good  grounds  for  saying  that, 
in  the  two  latter  cases,  he  ought  not  to  be  permitted,  on  account  of  his  personal  disa- 
bility, to  maintoin  a  bill  for  a  discovery  in  aid  of  his  defence  to  the  suit  at  law  In  a 
foreign,  hostile,  or  neutral  country,  which  would  not,  or  at  least  might  not,  apply  with 
equal  force  to  the  former  case.  If  a  suit  can  be  maintained  at  law  against  an  alien 
enemy  in  the  courts  of  a  country  where  he  happens  to  be.  or  to  whose  jurisdiction  he 
is  already  subjected,  there  is  the  strongest  reason  for  saying,  that  he  ought  to  be 
entitled  to  use  all  proper  means  to  establish  his  defence  upon  the  merits  against 
such  a  suit  An  alien  friend  may  maintain  a  bill  for  a  discovery  in  aid  of  a  suit 
in  a  foreiam  country.  2  Story,  Eq.  Jur.  §  1496.  But  see  (xmtra.  Bent  v.  Toung, 
9  Sim.  180;  Post,  §  311. 
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limited  sense,  that  he  is  thereby  under  no  personal  disability  to 
sue.  Still,  the  subject-matter  of  the  suit  must  be  such,  as  will 
entitle  him,  as  an  alien  friend,  to  maintain  it ;  for  if  it  respects 
land,  or  any  demand  of  a  mixed  nature,  partly  real  and  partly 
personal,  he  may  not  be  so  entitled.^  The  disability  of  an  alien 
enemy,  however,  is  not  absolute  to  the  extent  of  destroying  all 
his  future  right  to  sue,  when  peace  has  actually  taken  place  be- 
tween the  countries ;  for,  it  continues  only,  as  the  old  phrase  is, 
donee  terrce  fuerint  eommunes ;  and  then  his  right  is  revived,* 
The  true  effect  of  the  disability  of  an  alien  enemy  is  only  to 
suspend  the  commencement  of  any  suit  during  the  war,  or,  if 
the  suit  is  already  commenced,  to  suspend  its  further  progress 
until  the  return  of  peace.  ^  (a) 

§  55.  In  respect  to  alien  sovereigns  and  alien  corporations, 
there  does  not  seem  any  difficulty  in  their  maintaining  suits  in 
the  courts  of  equity  of  another  country.  In  respect  to  foreign 
sovereigns,  there  was  formerly  much  forensic  discussion ;  but  the 
doctrine  is  now  established  in  affirmance  of  their  right,  upon 
very  si^tisfactory  principles.*    It  would  be  against  all  notions  of 

1  Ck).  Lin.  129  (6) ;  Cooper,  Eq.  PL  26.  >  Co.  Litt.  129  (6). 

*  Co.  Litt  129  (6) ;  Hamenlej  v.  Lambert,  2  Johns.  Ch.  608 ;  Ex  parte  Bouss- 
maker,  18  Yes.  71. 

«  Hallett  V.  King  of  Spain,  2  Bligh,  k.  8.  61;  8.  o.  1  Dow  &  CI.  169;  Colombian 
GoTernment  v.  Rothschild,  1  Sim.  94  ;  South  Carolina  Bank  t;.  Case,  8  B.  &  C.  427 ; 
Bank  of  Scotland  v.  Ker,  8  Sim.  246 ;  Bmnswick  v.  King  of  HanoTer,  6  Bear.  1. 


(a)  In  Howes  v.  Chester,  83  6a.  89,  a 
iidt  already  pending  when  the  rebellion 
broke  out  was  held  to  hare  been  prop- 
erty dismissed  on  the  ground  that  the 
plaintiffs  were  alien  enemies.  The  cur- 
rent of  authority,  howerer,  supports  the 
doctrine  implied  in  the  text,  that  the 
suit  should  be  continued,  and  not  dis- 
missed, when  the  plaintiff  becomes  an 
alien  enemy  after  suit  brought.  Leyine 
V.  Taylor,  12  Mass.  8 ;  Kershaw  v.  Kelsey, 
100  Mass.  661,  663;  Elgee  v.  Lovell,  1 
Woolw.  102;  Faulkland  v.  Stanion,  12 
Hod.  400;  Bishop  o.  Jones,  28  Texas, 
294. 

An  alien  enemy  may  be  sued,  when 
he  can  be  reached  by  process,  but  is  de- 
priTed  of  no  means  of  defence  because  an 
enemy.  He  may,  therefore,  have  process 
for  his  witnesses,  or  a  discorery,  and  may 


sue  out  a  writ  of  error.  Masterson  v. 
Howard,  18  Wall.  99 ;  McVeigh  v.  United 
States,  11  Wall.  269 ;  McNair  v.  Toler, 
21  Minn.  176;  Bacon's  Abr.  Tit.  Alien 
D.  He  is  entitled  to  notice  of  the  suit, 
but  is  ordinarily  bound  by  notice  by 
publication,  like  any  non-resident,  to  the 
extent  of  the  property  attached,  notwith- 
standing the  impossibility  of  his  receiying 
such  notice  by  reason  of  his  being  within 
the  hostile  lines.  Uniyersity  v.  Finch,  18 
Wall.  106;  Lee  V.  Rogers,  2  Sawyer,  649; 
Seymour  v.  Bailey,  66  111.  288;  Selden  v. 
Preston,  11  Bush,  191.  See,  also,  Lud- 
low V.  Ramsey,  11  Wall.  681  ;  Dorsey  v, 
Thompson,  87  Md.  26.  He  cannot  set  up 
in  his  own  defence  that  be  is  an  alien 
enemy  to  the  goyemment  in  whose  courts 
he  is  sued.  Dorsey  r.  Kyle,  80  Md.  612. 
See  Herbert  v.  Rowles,  id.  271. 
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general  jostice,  to  refase  to  a  foreign  sovereign  the  common 
rights  which  are  granted  to  every  private  individual;  and,  in- 
deed, unless  he  were  permitted  to  sue,  there  would  be  rights 
without  a  remedy.  If  a  country  were  to  refuse  to  permit  a  foreign 
sovereign  to  sue  in  its  courts,  it  might  become  a  just  cause  of 
war.^  It  is  true  that  no  sovereign  is  so  entitled  to  sue,  unless  he 
has  been  recognized  by  the  government  of  the  country  in  which 
the  suit  is  brought  But  this  is  a  mere  result  of  the  principle  of 
the  law  of  nations,  which  deems  such  recognition  necessary, 
before  he  is  entitled  to  be  treated  as  a  sovereign  in  a  foreign 
country.^  In  respect  to  foreign  corporations,  either  private,  or 
merely  municipal,  there  seems  no  just  ground  to  deny  their 
competency  to  sue  in  courts  of  equity;  and  it  has  accordingly 
been  a  general  practice  to  maintain  suits  by  them,  as  founded  in 
the  principles  of  international  justice  and  amity.  ^ 

§  56.  Partial  incapacity  to  sue  exists  in  the  case  of  infants,  of 
married  women,  of  idiots,  and  lunatics,  and  other  persons,  who 
are  incapable,  or  are  by  law  specially  disabled,  to  sue  in  their 

^  Httllett  V.  KiDg  of  Spain,  2  Bligh,  k.  8.  60 ;  King  of  Spain  v.  Machado,  4  Rum. 
226,  660 ;  Same  v.  Mendizabel,  6  Sim.  696 ;  Edwards  on  Parties  in  Equity,  88-85  ; 
Calvert  on  Parties,  ch.  8,  §  27,  pp.  810,  811. 

s  City  of  Berne  v.  Bank  of  England,  9  Ves.  847 ;  Dolder  v.  Bank  of  England,  10 
Ves.  352 ;  Dolder  v.  Huntingfleld,  11  Ves.  288 ;  Gelston  v.  Hoy t,  8  Wheat  824 ; 
Cooper,  Eq.  PI.  119, 122.  By  the  Constitution  of  the  United  States,  foreign  sover- 
eigns and  states  are  expressly  authorized  to  sue  in  the  courts  of  the  United 
Sutes.  (a) 

>  Society  for  Propagation  of  the  Gospel  r.  Wheeler,  2  Gall.  105 ;  Society  for  Pro- 
pagation of  the  Gospel  v.  New  Haven,  8  Wheat.  464 ;  Silver  Lake  Bank  t^.  North, 
4  Johns.  Ch.  870;  Henriqnes  o.  Dutch  West  India  Co.,  2  Ld.  Raym.  1582;  South 
Carolina  Bank  v.  Case,  8  B.  &  C.  427 ;  Bank  of  Scotland  p.  Ker,  8  Sim.  246. 


(a)  A  foreign  sovereign  may  bring  a 
civil  suit,  in  the  courts  of  the  United 
States,  for  iiyury  to  the  public  property 
of  his  nation ;  and  such  suit  is  not  de- 
feated or  abated  by  a  change  in  the  per- 
son of  the  sovereign,  arising  from  his 
death  or  deposition.  The  Sapphh«,  11 
Wall.  164.  A  foreign  sovereign  may 
also  sue  in  a  State  court  King  of  Prus- 
sia V.  Kuepper,  28  Mo.  550. 

While  a  foreign  sovereign  cannot 
maintain  a  bill  in  equity  to  restrain  acts 
which  only  violate  his  political  privileges, 
he  may  bring  a  bill  to  restrain  a  threat- 


ened and  unauthorized  wrong  to  his  prop- 
erty, or  .that  of  his  subjects,  including  the 
circulation  of  spurious  notes  purporting  to 
be  guaranteed  by  his  nation.  Emperor 
of  Austria  V,  Day,  8  De  G.,  F.  &  J.  217. 
See  Post,  §  69  a.  But  a  foreign  sover- 
eign, when  plaintiff  in  a  suit  in  respect  of 
commercial  transactions,  may  be  required 
to  give  security  for  costs,  like  any  non- 
resident plaintifl.  Emperor  of  Brazil  p. 
Robinson,  5  Dowl.  522 ;  King  of  Greece 
V.  Wright,  6  Dowl.  12,;  The  Beatrice.  86 
L.  J.  Adro.  10;  Republic  of  Costa  Rica 
V.  Erianger,  8  Ch.  D.  02. 
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own  names,  such,  for  example,  as  in  some  of  the  states  of  Amer- 
ica, are  common  drunkards,  who  are  under  guardianship. 

§  67.  And  first  in  relation  to  infants.  An  infant  is  incapa- 
ble, bj  himself  of  exhibiting  a  bill,  as  well  on  account  of  his 
supposed  want  of  discretion,  as  of  his  inability  to  bind  himself, 
and  to  make  himself  liable  to  the  costs  of  the  suit.^  When, 
therefore,  an  infant  claims  a  right,  or  suffers  an  injury,  on  ac- 
count of  which  it  is  necessary  to  apply  to  a  court  of  equity,  his 
nearest  relation  is  supposed  to  be  the  person  who  will  take  him 
under  his  protection,  and  institute  a  suit  to  assert  his  rights,  or 
to  vindicate  his  wrongs;  and  the  person,  who  institutes  a  suit  in 
behalf  of  an  infant,  is  therefore  termed  hxB  next  friend  (prochein 
ami).^  But  as  it  frequently  happens,  that  the  nearest  relation 
of  the  infant  himself  withholds  the  right,  or  does  the  injury,  or, 
at  least,  neglects  to  give  that  protection  to  the  infant,  which  his 
consanguinity  or  affinity  calls  upon  him  to  give,  the  court,  in 
favor  of  infants,  will  permit  any  person  to  institute  suits  in 
their  behalf ;  and  whoever  acts  the  part  which  the  nearest  rela- 
tion ought  to  take,  is  also  styled  the  n^xt  friend  of  the  infant, 
and  as  such  is  named  in  the  bill.^  The  prochein  ami  is  also 
treated  as.  an  officer  of  the  court,  and  responsible  accordingly.^ 

§  68.  Occasionally,  indeed,  the  true  merits  of  the  bill  may  be 
founded  upon  the  real  or  the  imputed  misconduct  of  the  general 
guardian  of  the  infant,  or  upon  interests  which  the  guardian  has, 
and  which  are  in  conflict  with  those  of  the  infant  In  such  cases 
it  is  obvious,  that  the  infant  must  sue  by  some  other  person,  as 
his  next  friend ;  even  if  he  might  (which  seems  to  be  matter  of 
great  doubt)  sue  by  his  guardian  in  ordinary  cases. » (a) 

»  Mitf.  Eq.  PI.  by  Jeremy.  26;  Edwards  on  Parties  In  Equity,  182-204;  Calrert 
on  Pmrtiet,  cli.  8,  §  29,  pp.  816-^18. 

«  Mitf.  Eq.  PL  by  Jeremy,  26 ;  Calvert  on  Parties,  ch.  8.  §  29.  815,  316. 

»  Mitf.  Eq.  PL  by  Jeremy,  26^  26;  Cooper,  Eq.  PL  27,  29 ;  1  Harris.  Ch.  Prac.  by 
NewL  ch.  67,  p.  861 ;  Hinde,  Ch.  Prac  8 ;  1  Smith,  Ch.  Praa  64,  56. 

«  Morgan  v.  Thome,  7  M.  &  W.  400,  406.  In  this  case,  the  rights  and  duties  of  a 
prochein  ami  were  largely  discussed. 

*  At  law,  an  infknt,  haying  a  guardian,  may  sue  by  liis  guardian,  as  such,  or  by 
his  next  friend,  though  he  must  always  defend  by  his  guardian.  2  Inst.  261 ;  1 
Black.  Com.  464.     Why  he  should  not  be  permitted  to  sue  and  be  sued  in  equity  in 


(a)  In  Lewis  v.  Nobbs,  8  Ch.  D.  691,  whose  wife  was  a  defendant,  was  stricken 
the  name  of  a  defendant,  who  was  also  out,  and  liberty  was  given  to  the  wife  to 
next  friend  of  the  infant  plaintU&i  and      defend  separately. 
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§  59.  The  next  friend  thus  named  is  liable  to  the  costs  of  the 
suit,  and  to  the  censure  of  the  court,  if  the  suit  is  wantonly  and 
improperly  instituted.  ^  But  if  the  infant  attains  twenty-one  years, 
and  afterwards  thinks  proper  to  proceed  in  the  cause,  he  is  lia- 
ble to  the  whole  costs. ^  If  the  person  who  thus  acts  as  a  friend 
of  the  infant,  does  not  lay  his  case  properly  before  the  court,  by 
collusion,  neglect,  or  mistake,  a  new  bill  may  be  brought  on 
behalf  of  the  infant.  And  if  a  defect  appears  on  the  hearing 
of  the  cause,  the  court  may,   and,   in  favor  of  infants,  gen- 

the  same  manner,  does  not  seem  to  be  easily  explicable  upon  principle.  It  is  com- 
monly said,  that  in  equity  he  must  defend  himself,  as  at  law,  by  his  guardian ;  but 
he  cannot  sue  by  his  guardian,  but  only  by  his  next  friend.  It  is,  however,  laid  down 
in  the  Practical  Register  ( Wyatt,  Pr.  Reg.  212)  that  *'  It  should  seem,  that  an  infant 
may  sue  in  equity,  either  by  himself,  by  prochein  ami,  or  by  guardian,  as  the  court 
pleases."  And  it  is  added,  "  So  it  should  seem  he  may  defend,  &c.  But  the  course 
is  not  to  call  the  guardian  by  that  name,  but  by  the  name  of  next  friend ;  yet  if 
be  is  called  by  the  name  of  guardian,  it  is  no  cause  of  demurrer."  The  same  doc-  * 
trine  is  laid  down  in  the  Cursus  Cancell.  (p.  468),  where  it  is  also  explicitly  stated, 
that  an  infant  may  defend  by  either  of  these  ways.  The  Pract.  Reg.  cites  Tothill, 
10, 108, 109,  in  support  of  its  positions;  but  they  are  cases  of  the  answer  of  an  infant. 
And  in  Wood  v,  Norton,  Tothill,  178,  a  demurrer,  because  an  infant  sued  by  his 
prochein  ami,  and  not  by  his  guardian,  was  overruled.  See  also  Co.  Litt.  136  (6) ; 
Hargrave's  note  (1).  When  it  is  said,  that  he  must  sue  and  be  sued  by  his  guar- 
dian, it  is  not  to  be  understood,  as  of  course,  that  it  is  by  his  general  guardian,  but 
by  his  guardian  ad  litem,  admitted  by  the  court  for  this  purpose.  The  person,  so 
admitted  as  guardian  ad  litem,  is  usually,  unless  special  reasons  to  the  contrary 
appear,  the  general  guardian,  if  the  infant  have  any.  Where  an  infant  sues,  or 
defends  at  law  by  his  guardian,  the  latter  must  have  a  warrant ;  though  if  he  sues 
by  his  next  friend,  the  prochein  ami  need  not ;  but  both  the  guardian  and  prochein 
ami  must  be  admitted  by  the  court  in  equity  as  well  as  at  law.  Chandler  v.  Vilett, 
2  Saund.  117  (ik);  Mr.  Sergeant  Williams's  note(l);  Fits  N.B.  27.  L  (63,1.);  1 
Tidd  Pr.  ch.  8,  p.  70 ;  Turner  v.  Turner,  2  Str.  709.  Lord  Coke  luw  remarked,  that 
in  our  books  the  names  of  guardian  and  prochein  ami  are  sometimes  taken  the  one 
for  the  other,  because  the  guardian  and  prochein  ami  are  oftentimes  all  one,  as 
the  guardian  in  socage  is  also  prochein  ami.  2  Inst.  261.  The  authority  of  a  prochein 
ami  to  sue  for  an  infant  seems  derived  fW)m  certain  statutes  passed  in  the  reign 
of  Edward  I.  Stat,  of  Westm.  1,  ch.  48  (2  Inst.  261) ;  and  Stat,  of  Westm.  2,  ch. 
16  (2  Inst.  890) ;  Co.  Litt.  136  (h) ;  Harg.  note  (1) ;  Turner  i?.  Turner,  2  Str.  709.  In 
practice,  in  the  courts  of  law,  an  infant  generally  sues  by  his  prochein  ami;  but  in 
all  cases  defends  by  his  guardian.  2  Saund.  117  (h) ;  Sergeant  Williams's  note 
(1);  Co.  Litt  136  (6);  Harg.  note  (1).  Perhaps  the  rule  in  equity  may  not  be 
different  in  substance  from  that  at  law ;  though  the  practice  may  be  universally  to 
sue  in  the  name  of  a  prockiin  ami,  and  not  in  that  of  a  guardian.  See  Offley  v. 
Jenney,  3  Ch.  92  (61). 

1  [In  a  suit  at  law  a  prochein  ami  is  not  liable  for  costs,  and  is  not  to  be  considered 
a  party  to  the  suit.  Crandall  v.  Slaid,  11  Met.  288 ;  Brown  v.  Hull,  16  Vt.  078 ;  Sin- 
clair V.  Sinclair,  18  M.  &  W.  640.] 

^  Mitf .  £q.  PI.  by  Jeremy,  26 ;  Cooper,  Eq.  PL  20. 
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erally  does,  order  it  to  stand  over,  with  liberty  to  amend  the 
bill.i 

§  60.  As  some  check  upon  the  general  license  to  institute  a 
suit  in  behalf  of  an  infant,  if  it  be  represented  to  the  court  of 
equity,  that  the  suit  preferred  in  his  name  is  not  for  his  benefit, 
an  inquiry  into  the  facts  will  be  directed  to  be  made  by  one  of 
the  masters  of  the  court ;  and  if  he  reports  that  the  suit  is  not 
for  the  benefit  of  the  infant,  the  court  will  stay  the  proceedings. ^ 
If  two  suits  for  the  same  purpose  are  instituted  in  the  name  of  an 
infant  by  different  persons,  acting  as  his  next  friend,  the  court 
will  direct  an  inquiry  to  be  made  in  the  same  manner,  which 
suit  is  most  for  the  benefit  of  the  infant;  and  when  that  point 
is  ascertained,  it  will  stay  proceedings  in  the  other  suit^  This 
course  is  indispensable  to  the  security  of  the  rights  of  the  infant, 
since  his  consent  to  a  bill  filed  in  his  name  is  not  necessary.^  (a) 

1  Mitf.  Eq.  PI.  by  Jeremy,  26,  27 ;  Id.  89,  note  (i) ;  Id.  55,  note  (m) ;  Pritchard  v. 
QulDchant,  Ambler,  147, 148.  As  a  child  in  ventre  aa  mere  is  by  law  capable  of  taking 
property  to  all  intents  and  purposes,  the  same  as  if  actually  bom,  it  has  been  decided, 
that  a  bill  may  be  exhibited  on  behalf  of  such  infiint  in  ventre  sa  mere  by  its  next  friend. 
In  a  case  of  this  sort,  upon  a  bill  filed,  the  court  granted  an  injunction  to  stay  waste. 
See  Hale  v.  Hale,  Prec.  Ch.  60 ;  Cooper,  £q.  PI.  29.  [A  foreign  guardian  cannot  be 
recognized  ss  such  in  the  courts  of  any  other  forum  than  that  of  his  appointment. 
Grist  9.  Forehand,  86  Miss.  69.  And  this  applies  to  the  institution  of  suits  on  behalf 
of  the  ward,  and  also  to  independent  suits  in  the  name  of  the  guardian  alone,  for  the 
purpose  of  obtaining  the  custody  of  the  person  or  property  of  the  ward.  The  ap- 
pointment of  guardians,  whether  of  the  person  or  property  of  the  ward,  is  for  most 
purposes  also  entirely  local  and  confined  to  the  jurisdiction  of  the  state  where  the 
appointment  is  made.  But  for  some  purposes  the  English  courts  of  equity  recognize 
the  character  of  a  foreign  guardian.] 

«  Mitf.  Eq.  PI.  by  Jeremy,  27,  28 ;  Cooper,  Eq.  PI.  28 ;  Da  Costo  v.  Da  Costa,  8 
P.  Wms.  140. 

»  Mitf.  Eq.  PI.  by  Jeremy,  27,  28 ;  Cooper,  Eq.  PI.  28,  29 ;  Gage  v.  Stafford,  1 
Ve&  544,  545. 

*  Mitf.  Eq.  PI.  by  Jeremy,  28;  Cooper,  Eq.  PI.  27, 28;  Turner  v.  Turner,  2  Eq. 
Abr.  288;  8.  c.  2  Str.  708 ;  Andrews  v.  Cradock,  Prec.  Ch.  376. 


(a)  If  a  person  institutes  a  suit,  on  be- 
half of  infants,  as  next  friend,  without 
informing  or  consulting  their  father,  who 
has  no  adverse  interest,  and  against 
whom  there  is  no  imputation,  the  father 
should,  on  application,  though  made  after 
decree,  be  substituted  as  next  friend. 
Woolf  9.  Pemberton,  6  Ch.  D.  19.  Pre- 
Tious  authority  from  the  court  is  not 
necessary  to  enable  one  to  prosecute  a 
suit  as  prochein  ami  to  an  infant.     Klaus 


V,  State,  54  Miss.  644 ;  Bethea  r.  Csll,  3 
Ala.  449 ;  Judson  v.  Blanchard,  8  Conn. 
579.  The  next  fViend  of  an  infant  plain- 
tiffis  not  a  "party  to  the  action,"  within 
the  meaning  of  the  English  rules  of  1875, 
in  such, a  sense  that  he  can  be  compelled 
to  make  a  discovery  of  documents.  R^ 
Corsellis,  48  L.  T.  w.  a.  425;  Dyke  r 
Stephens.  80  Ch.  D.  189.  Although  the 
general  rule  is  that  the  prochein  ami  is 
not  a  party  to  the  suit,  he  has  authority 
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§  61.  In  the  next  place,  in  relation  to  married  women,  or  as 
they  are  technically  called,  femes  covert  A  feme  covert^  if  her 
husband  is  banished,  or  has  abjured  the  realm,  or  has  been 
transported  for  felony,  may,  both  at  law  and  equity,  maintain  a 
suit  in  her  own  name,  as  2, feme  sole.^  But,  except  in  these,  and 
some  other  privileged  cases  of  a  kindred  nature,*  e^feme  covert 
cannot,  at  law,  sue  except  jointly  with  her  husband ;  for  she  is 
deemed  to  be  under  the  protection  of  her  husband ;  and  a  suit 
respecting  her  rights  or  interests  must  be  with  the  assent  and 
co-operation  of  her  husband.*  The  rule  in  suits  in  equity  is,  in 
ordinary  cases,  the  same  as  at  law ;  and  the  husband  must  join 
in  the  suit.*  (a)    But  there  are  exceptions  in  equity,  which  are 

1  Mitf.  Eq.  PI.  by  Jeremj,  28;  Co.  Litt.  182  (6) ;  Id.  188;  Cooper,  Eq.  PI.  24,  80 ; 
Portland  1;.  Prodgen,  2  Vern.  104 ;  Newsome  v.  Bovrjer,  8  P.  Wma.  87,  38 ;  1  Fonbl. 
£q.  B.  1  ch.  2,  §  6,  note  (/>).  [Wright  v.  Wright,  2  DesauM.  242;  Robinson  v.  B/ey* 
noldB,  1  Aik.  174.] 

^  That  there  are  some  otiier  excepted  or  priyileged  cases,  has  been  solemnly 
decided.  Thus,  it  has  been  held,  that  if  the  husband  is  an  alien  enemy,  his  wife, 
domiciled  in  the  realm,  may  sue  as  Kfeme  aoU.  Deerly  v.  Mazarine,  1  Salk.  116  ;  8.  c. 
1  Ld.  Raym.  147 ;  Robinson  v.  Reynolds,  1  Aik.  174.  80  where  the  husband  is  an 
alien  domiciled  abroad,  and  has  never  been  within  the  realm,  or  where  he  has  rolun- 
tarily  abandoned  her  here,  and  is  under  a  disability  to  return.  De  Ghiillon  v.  L'Aigle, 
1  Bos.  &  PulL  867;  Kay  v,  De  Pienne,  8  Camp.  128;  [Rhea  v.  Rhenner,  1  Peters, 
106.]  So,  where  the  husband  has  deserted  the  wife  in  a  foreign  country,  and  she 
comes  here  and  maintains  herself  as  a  feme  sole,  Gregory  v.  Paul,  16  Mass.  31.  So, 
where  the  husband  In  a  foreign  state  compels  his  wife  to  leave  him,  and  she  comes 
here,  and  maintains  herself  as  a  feme  sole.  Abbot  v,  Bayley,  6  Pick.  89.  And  see 
Gregory  v.  Pierce,  4  Met  478.  These  last  two  cases,  it  will  be  seen,  were  decided  in 
America ;  but  they  seem  well  supported  by  the  principles  established  in  the  English 
cases.  The  cases  of  Walford  v.  De  Pienne,  2  Esp.  664 ;  Franks  v.  De  la  Pienne,  2 
Esp.  687 ;  and  De  Gaillon  v,  L'Aigle,  1  Bos.  &  Pull.  867,  went  much  further.  But  it 
is  questionable  whether  these  latter  cases  would  now  be  supported  in  England  as 
they  are  greatly  modified,  if  not  overturned,  by  the  cases  of  Kay  v.  De  Pienne,  8 
Camp.  128 ;  Marshall  v.  Button,  8  T.  R.  646;  Boggett  v.  Frier,  11  East,  801 ;  Farrer 
V.  Granard,  4  Bos.  &  Pull.  80;  Clancy  on  Married  Women,  67-62;  Calvert  on 
Parties,  ch.  8,  §  21,  pp.  266-274. 

«  Mitf.  Eq.  PI.  by  Jeremy,  28 ;  Edwards  on  Parties  in  Equi^,  144-168 ;  Calvert 
on  Parties,  ch.  8,  §  21,  pp.  266-274.  [See  Bein  v.  Heath,  6  How.  228 ;  Bums  p. 
Lynde,  6  Allen,  806.] 

*  Mitf.  Eq.  PI.  by  Jeremy,  28, 104;  Cooper,  Eq.  PI.  24,  80;  Newsome  v.  Bowyer, 

to  employ  an  attorney,  and  to  carry  on  See  1  Chitty  PI.  (16th  Am.  ed.)  291,  note 

the  suit  to  Judgment;  and  if  there  is  no  (e);  Higginson  o.  Hall,  10  Ch.  D.  236; 

guardian  to  the  infant,  he  may  receive  Dupuy  v.  Welsford,  42  L.  T.  n.  s.  730 ; 

the  money  recovered  from  the  defendant,  Kingsbury  v.  Buckner,  184   U.  S.  660 ; 

give  a  sufficient  acquittance  therefor, and  Beddinger  v.  Smith,  (Ark.),  13  S.  W. 

enter  the  judgment  satisfied.    Bsltimore  784. 

Railroad  Co.  v.  Fitzpatrick,  86  Md.  019.  (a)  In  the  Federal  courts  the  bus- 
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wholly  nnknown  at  law.  Thus,  if  a  married  woman  (as  some- 
times happens)  claims  some  rights  in  opposition  to  the  rights 
claimed  by  her  husband,  and  it  becomes  proper  to  vindicate 
her  rights  against  those  of  her  husband,  at  law,  she  cannot 
maintain  any  suit  against  him.  But  in  equity  she  may  main- 
tain a  suit  against  him,  and  all  others,  who  may  be  proper  or 
necessary  parties.^  In  such  a  suit,  she  cannot  act  under  the 
advice  or  protection  of  her  husband,  and  therefore  she  is  allowed 
to  seek  the  protection  of  some  other  person,  who  acts  as  her 
next  friend ;  and  the  bill  is  accordingly  exhibited  in  her  name 
by  such  next  friend.  ^  But  in  this  respect  she  is  differently 
placed  from  an  infant;  for  no  person  can  exhibit  a  bill  as  her 
next  friend,  without  her  consent;^  whereas,  an  infant's  consent 
to  a  bill  filed  in  his  name  is  not  necessary.^  Where  a  suit  is 
brought  by  the  husband  in  his  own  name  and  that  of  his  wife,  it 
is  considered  as  his  suit  only,  and  accordingly  it  will  not  be 
absolutely  binding  on  her.^ 

§  62.  In  like  manner,  the  husband  may  sue  the  wife  in  equity, 

8  P.  Wins.  87,  88;  1  Fonbl.  £q.  PI.  B.  1,  ch.  2,  §  6,  note  (k),  (n),  (p);  [Ringo  &. 
Warder,  6  B.  Mon.  514;  Wilson  v,  Wilson,  6  Ired.  Eq.  286.  In  a  bUl  by  a  husband 
to  restrain  proceedings  commenced  at  law  against  himself  and  wife,  for  the  purpose 
of  affecting  her  interests,  she  is  a  necessary  party.  Booth  v.  Albertson,  2  Barb. 
Ch.  8ia] 

1  2  Story,  Eq.  Jar.  §  1368 ;  Cannel  v.  Buckle,  2  P.  Wms.  242, 244 ;  Strathmore  v. 
Bowes,  1  Ves.  Jr.  22 ;  Kirk  v,  CUrk,  Prec.  Ch.  275;  Lampert  v,  Lamport,  1  Ves.  Jr. 
21 ;  Blveert  v,  Lancaster,  Tothill,  03-97.  Cases  of  this  sort  frequently  arise,  where 
the  wife  has  separate  property,  or  other  rights,  secured  by  a  settlement,  and  by 
agreements  for  a  settlement,  and  what  is  called  the  wife's  equity  to  a  settlement  out 
of  property  bequeathed  or  otherwise  coming  to  her,  during  the  marriage,  and  not 
yet  reduced  mto  possession.  See  2  Story,  Eq.  Jur.  §  1403-1428 ;  1  Fonbl.  Eq.  B.  1, 
ch.  2,  §  6,  note  (it),  (n),  {p). 

*  Mitf.  Eq.  PI.  by  Jeremy,  28, 104,  105 ;  Cooper,  Eq.  PI.  24,  80 ;  1  Newl.  Ch.  Pr. 
ch.  2,  S  1*  P-  53;  Brooks  i;.  Brooks,  Prec.  Ch.  24,  Griffith  v.  Hood,  2  Ves.  452;  Kli- 
bank  V.  Montolieu,  5  Ves.  787.  [In  re  Williams,  12  Bear.  510 ;  Howard  r.  Prince, 
14  Beav.  28.  And  in  a  suit  by  a  married  woman,  by  her  next  friend,  an  attachment 
may  issue  against  her,  as  a  feme  sole,  for  disobeying  an  order  of  the  court.  Taylor 
V.  Taylor,  10  Law  J.  804 ;  Ottway  v.  Wing,  12  Sim.  00.] 

s  [See  Gambee  v.  Atlee,  2  De  G.  &  Sm.  745] 

*  Mitf.  Eq.  PI.  by  Jeremy,  28 ;  Cooper,  Eq.  PL  30 ;  Andrews  v.  Cradock,  Prec. 
Ch.  376;  Pennington  v.  AMn,  1  Sim.  &  Stu.  264. 

*  Grant  v.  Van  SchoonhoTen,  0  Paige,  255.  Post,  §  871.  [But  a  suit  against 
husband  and  wife,  thehr  joint  answer  may  be  read  against  her,  with  reference  to  her 
separate  estate.    CaUow  v.  Howie,  1  De  G.  &  Sm.  531.] 


band  is  a  proper  party  when  the  wife's      States  v,  Pratt  Coal  Co.,  18  Fed.  Bep^ 
separate   estate    is    charged.      United      708. 
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for  the  purpose  of  enforcing  his  own  marital  rights  against  her 
property,  whether  such  rights  result  from  her  antenuptial  agree- 
ment, or  from  the  general  principles  of  law  or  equity ;  ^  or  when- 
ever he  seeks  relief  upon  some  claim  adverse  to  or  in  opposition  to 
his  wife ;  ^  for  (it  has  well  been  said)  it  is  constant  experience,  that 
the  husband  may  sue  the  wife,  or  the  wife  the  husband,  in  equity, 
notwithstanding,  at  law,  neither  of  them  can  sue  the  other.  ^ 

§  63.  In  cases  where  the  wife  has  a  separate  property,  it  is  often 
stated,  that  in  respect  to  this  property,  she  may  sue  and  be  sued 
in  equity,  as  a  feme  sole.^  Perhaps  this  is  laying  down  the  rule 
too  broadly,  for  it  is  the  ordinary  course,  at  least  for  conform- 
ity's sake,  to  join  the  husband  in  such  cases  as  a  party.  In 
practice,  where  the  suit  is  brought  by  the  wife  for  her  separate 
property,  the  husband  is  sometimes  made  a  co-plaintiff.  But 
this  practice  is  incorrect;  and  in  all  such  cases  she  ought  to 
sue,  as  sole  plaintiff,  by  her  next  friend,^  and  the  husband 
should  be  made  a  party  defendant ;  ®  for  he  may  contest  that  it 
is  her  separate  property,  and  the  claim  may  be  incompatible 
with  his  marital  rights,  ^(a)    Where,  indeed,  the  husband  has 

1  2  Stor}%  £q.  Jur.  §  1368 ;  Cannel  v.  Buckle,  2  P.  Wm8.  242,  244 ;  Calyert  on 
Parties,  ch.  3,  §  21,  pp.  266-274. 

2  Hanrott  v.  Cadwallader,  2  Ruts.  &  Myl.  645. 

>  Cannel  v.  Buckle,  2  P.  Wms.  242,  244.;  Ex  parte  Strangeways,  3  Atk.  478;  1 
Fonbl.  Eq.  B.  1,  ch.  1^  §  6,  note  (n) ;  Brooks  v.  Brooks,  Prec.  Ch.  24 ;  Mitf.  Eq.  PI. 
by  Jeremy,  28. 

«  2  Story,  Eq.  Jur.  §  1868 ;  Newsome  v.  Bowyer,  8  P.  Wms.  38,  Mr.  Cox's 
note  A. 

*  [Robert  v.  West,  15  Ga.  122.] 

*  [See  Howard  v.  Prince,  10  Beav.  294,  812.  In  a  bill  to  set  aside  a  will,  which 
secures  to  a  married  woman  and  her  issue  a  share  of  the  testator's  property,  for  her 
separate  use  during  corerture,  the  wife  should  be  made  a  defendant  and  not  a  joint 
plaintiff  with  her  husband,  her  interests  being  in  conflict  with  his.  Alston  v.  Jones, 
8  Barb.  Ch.  807.] 

7  Sigel  r.  Phelps,  7  Sim.  280;  s.  p.  Wake  v.  Parker,  2  Keen,  60,  70,  72-76.    In 


(a)  In  England,  since  the  Judicature 
Acts,  as  before,  a  married  woman,  suing 
to  recover  her  separate  estate,  sues  by 
next  friend,  making  her  husband  a  de- 
fendant. Roberts  v.  Evans,  7  Ch.  D.  880. 
See  re  Thompson,  38  Ch.  D.  317.  The 
next  friend  can  institute  a  suit  on  her 
behalf  only  by  her  authority.  Schjott 
V.  Schjott,  46  L.  T.  n.  8.  833.  In  Eng- 
land a  married  woman  is  still  incompe- 


tent to  act  as  next  friend  or  as  a  guardian 
ad  /item.  Re  Somerset,  34  Ch.  D.  465. 
See  Hutchinson  v.  Norwood,  81  Ch.  D. 
287.  In  Massachusetts  the  husband  need 
not  be  a  party  to  a  bill  by  a  married 
woman  in  relation  to  her  separate  prop- 
erty, if  there  is  no  reason  for  joining  him 
other  than  the  fact  that  he  is  the  plain- 
tiff's husband.  Forbes  v.  Tuckerman, 
116  Mass.  116;  St.  1874,  ch.  184,  §  a 
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an  adverae  interest,  he  is  a  necessary  and  proper  party  defendant. 
Where  he  has  no  such  interest,  it  is  still  proper  to  join  him  in 

this  last  esse,  Lord  Langdale  went  into  a  fall  exposition  of  the  doctrine,  and  admitted 
that  the  practice  had  often  heen  different  from  Uie  true  rule.  His  language  was  as 
follows :  "  It  has  undoubtedly  been  very  usual  to  file  such  bills,  and  many  decrees 
have  been  made  without  objection  in  suits  instituted  by  the  husband  and  wife  for 
tlie  wife's  separate  estate,  the  court  itself  taking  care  that  the  separate  estate  of  the 
wife,  recovered  ui  such  suits,  shall  be  protected  firom  the  husband.  Thus,  in  Griffith 
V,  Hood  (2  Yes.  Sen.  462),  the  bill  was  filed  by  the  husband  and  wife  for  the  separate 
estate  of  the  wife.  Lord  Hardwicke  said, '  Where  there  is  any  thing  for  the  sepa- 
rate use  of  the  wife,  a  bill  ought  to  be  brought  by  her  next  friend  for  her ;  otherwise 
it  is  her  husband's  bill.  However,  there  have  been  many  cases  of  such  bills,  and  the 
oomt  has  taken  care  of  the  wife,  and  ordered  payment  to  some  person  for  her ; '  and 
In  that  case  he  ordered  the  interest  of  the  money,  which  was  to  be  invested,  to  be 
paid  to  the  wife,  or  some  person  authorized  by  her,  for  her  separate  use.  And  it  is  in 
this  way  that  the  court  now  commonly  acts  in  such  cases,  and  it  does  not  appear 
that  any  valid  objection  can  be  made  to  the  practice.  If  the  amount  of  the  sum 
recovered  be  all  that  the  wife  is  entitled  to,  and  if  the  sum  so  recovered  be  secured 
to  her  separate  use,  she  has  all  that  she  could  obtain  in  any  suit,  and  could  make  no 
farther  or  renewed  claim  against  the  accounting  party,  who  had  been  compelled  by 
the  suit  to  satisfy  her  demand.  In  the  case  of  Chesslyn  v.  Smith  (8  Yes.  183),  where 
stock  was  settled  to  the  separate  use  of  a  married  woman,  and  after  her  death  for 
her  husband  absolutely,  Sir  W.  Grant,  in  a  suit  instituted  by  the  husband  and  wife, 
decreed  a  transfer  of  the  stock  to  the  husband  on  his  giving  personal  security  for 
the  same ;  and  I  think  that  many  cases  have  occurred  of  suits  by  husband  and  wife, 
in  which  the  wife  may  have  seemed  to  require  protection  from  the  husband,  and  yet 
decrees  have  been  made  without  dejection.  Nevertheless,  whenever  the  attention  of 
the  court  has  been  drawn  to  the  subject,  such  suits  have  always  been  considered  to 
be  the  suits  of  the  husbands,  and  to  be  instituted  and  prosecuted  by  them,  and  under 
their  Influence.  The  husband,  having  the  power  to  use  his  wife's  name,  may  file 
the  bin  without  her  knowledge,  and  may  prosecute  it  in  a  manner  not  favorable  to 
her  intereets.  If  the  wife's  daim  be  not  of  a  liquidated  or  specific  sum,  but  of  a  sum 
to  be  ascertained  \>y  an  account,  though  the  court  might,  and  certainly  would,  pro- 
tect her  in  the  enjoyment  of  the  sum  recovered  upon  the  account,  that  sum  might 
not  be  the  just  amount  of  her  right,  because  the  account  taken  under  the  proceedings 
may  not  have  been  properly  taken ;  and  if  the  principle  be,  as  I  think  it  is  in  those 
eases,  that  the  wife  is,  as  to  her  separate  estate,  entitled  to  prosecute  the  suit  by  her 
own  authority,  independently  of  her  husband,  there  seems  to  be  no  reason  why  a  suit* 
instituted  by  her  husband,  should  bind  her,  —  why  she  may  not,  at  any  time,  insti- 
tute a  new  suit  for  the  same  matter  by  her  next  friend,  or  why  a  decree  (not  being 
a  decree  for  a  specific  sum  secured  by  the  court  for  her  separate  use,  and  there  being 
ao  evidence  that  it  was  prosecuted  with  her  consent  and  authority)  should  be  a  bar 
to  a  new  suit  instituted  by  her  next  friend.  It  is  true,  as  was  stated  by  Sir  John 
Leach,  in  Smyth  v,  Myers  (3  Mad.  474),  that  the  husband,  by  joining  the  wife  as  a 
co-plaintiff,  admits,  that  the  property,  sought  to  be  recovered  or  secured,  is  the  sepa- 
rate property  of  the  wife ;  but  the  wife  appears  to  be  further  entitled  to  have  the 
amoDot  of  the  sum  to  be  recovered  or  secured,  ascertained  by  a  proceeding  of  her 
own,  independently  of  her  husband)  and  the  party  sought  to  be  charged  is  entitled  to 
be  protected  against  a  subsequent  independent  claim  of  the  wife.  And  in  the  subr 
sequent  cause  of  Hughes  v.  Evans  (1  Sim.  &  Stu.  185),  Sir  J  Leach,  upon  the  author- 
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the  suit  as  the  lawful  protector  of  his  wife's  interest,  in  con- 
formity to  the  rule  of  law.^  Where  the  wife  sues  a  stranger,  or 
is  sued  by  a  stranger,  in  respect  to  such  separate  property,  the 
husband  is  always  joined  as  a  party  defendant,  if  he  is  within 
the  country,  and  capable  of  being  made  a  party.  ^    Where  he  is 

ities  of  Griffith  v.  Hood,  and  Pawlet  v»  Delavel,  there  cited  to  him,  stated,  that  where 
the  husband  and  wife  join  in  the  suit  as  plaintiffa,  or  answer  as  co-defendants,  it  is  to 
be  considered  as  the  suit  or  defence  of  the  husband  alone,  and  that  it  will  not  preju- 
dice a  future  claim  by  the  wife  in  respect  of  her  separate  estate ;  and  on  that  opinion 
he  acted  in  Reeve  v,  Dalby  (2  Sim.  &  Stu.  464).  It  was  argued  that  tliese  authorities 
do  not  apply  to  cases  in  which  tliere  is  no  dispute  between  husband  and  wife ;  but  in 
considering  them,  I  think  that  tliey  do  not  admit  of  that  limitation,  and  it  is  neces- 
sary to  regard  the  interesto  of  all  parties.  Not  only  ought  the  wife  to  be  protected 
in  the  enjoyment  of  her  separate  property,  but  the  parties  also  who  are  sued  ought 
to  be  protected  against  concurrent  or  consecutive  demands  of  the  husband  suing  in 
the  names  of  himself  and  his  wife,  and  of  the  wife  suing  by  her  next  friend.  If  such 
suits  were  allowed,  it  is  obvious  that  great  oppression  might  be  practised  by  the 
husband  and  wife  acting  in  concert  together.  It  is,  I  presume,  for  reasons  of  this 
nature  that  the  vice-chancellor  has,  in  several  instances,  the  notes  of  some  of  which 

1  have  seen,  made  orders  to  amend  bills  filed  by  the  husband  and  wife  for  the  sepa- 
rate estate  of  the  wife,  by  making  the  husband  a  defendant,  and  inserting  the  name 
of  a  next  friend  for  the  wife  as  plaintiff ;  and  in  the  case  of  Sigel  o.  Phelps  (7  Sim. 
239)  he  intimated  his  intention  to  dismiss  the  bill,  if  the  defendanta  would  not  con- 
sent to  a  decree.  And  it  is  for  the  same  reason  that  I  have,  though  I  admit  with 
reluctance,  come  to  the  conclusion  that  I  ought  to  allow  this  demurrer.  I  say  with 
reluctance,  because  I  think  that  suits  thus  constituted  are  of  familiar  occurrence, 
and  I  am  aware  that  many  decrees  have  been  made  on  such  suits  without  any  incon- 
venience arising.  I  think  also,  that  in  cases  in  which  the  husband  and  wife  are  not 
hostile,  very  little,  if  any  additional  security  is  obtained  for  the  wife  by  the  appoint- 
ment of  a  next  friend,  the  probability  being,  that  in  such  cases  the  next  friend  is 
appointed  by  the  wife  on  the  recommendation  of  the  husband.  If  a  bill  by  a  husband 
and  wife  for  the  wife's  separate  estate  were  brought  to  a  hearing,  if  the  separate 
estate  consisted  of  a  specific  sum  recovered  and  payable,  and  capable  of  being  secured 
to  the  separate  use  of  the  wife,  I  should  think  that  a  decree  ought  to  be  made.  And 
in  many  other  cases,  I  apprehend  that,  with  no  more  attention  tlian  the  court  owes 
to  the  suitors,  effectual  means  might  be  employed  to  ascertain  whether  the  suit  was 
carried  on  with  the  free  consent  of  the  wife,  and  to  secure  the  defendanta  from  any 
further  claims  on  her  part.  But  confining  myself  to  tlie  present  case,  in  which  my 
attention  must  be  exclusively  directed  to  the  statements  made  in  the  bill,  in  whidi 
the  objection  is  made  by  the  defendants  at  the  earliest  period  in  the  cause,  and  in 
which  the  separate  estate  of  the  wife  partly  consists  of  a  sum  to  be  ascertained  by 
account,  I  think  myself  bound  to  give  effect  to  the  objection."  See  Calvert  on 
Parties,  ch.  3,  §  21,  pp.  265-274.    [But  in  a  petition  by  a  married  woman  under  Stat 

2  &  3  Vict.  c.  64,  for  access  to  her  children  in  the  custody  of  the  father,  it  is  not 
necessary  that  she  sue  by  a  next  friend.    In  re  Margery  Groom,  7  Hare,  38.] 

1  Lillia  V.  Airey,  1  Yes.  Jr.  278 ;  2  Story,  £q.  Jur.  §  1808 ;  Smyth  v.  Myers,  3 
Mad.  474. 

3  Ante,  §  61;  Thorby  v.  Yeato,  1  Y.  &  Coll.  Ch.  488;  [Hamlin  p.  Bridge,  24 
Maine,  146;  Archibald  v.  Means,  6  Ired.  £q.  280.] 
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not  within  the  country,  so  that  process  cannot  be  served  upon 
him,  the  suit,  if  against  the  wife  to  charge  her  separate  estate, 
may  be  carried  on  without  him,  with  the  leave  and  under  the 
direction  of  the  court* 

§  64.  In  the  next  place,  in  relation  to  idiots  and  lunatics. 
The  care  and  commitment  of  the  custody  of  the  persons  and 
estates  of  idiots  and  lunatics  are  in  England  the  special  preroga- 
tive of  the  crown,  and  are  always  intrusted  by  the  crown  under 
the  royal  sign-manual  to  the  person  holding  the  great  seal.  ^  By 
virtue  of  this  authority,  whenever  any  person  is  by  an  inquisi- 
tion found  to  be  an  idiot  or  lunatic,  the  person,  holding  the 
great  seal,  commits  the  custody  of  the  person  and  estate  of  such 
idiot  or  lunatic  to  some  suitable  person  or  persons,  who  is  or  are 
since  called  the  committee  or  committees  of  the  idiot  or  lunatic. 

1  Dubois  V  Hole,  1  Eq.  Abr.  66;  8.  c.  2  Vera.  613;  Bell  v.  Hyde,  Prec.  Ch.  d28 ; 
Mitf.  Eq.  PI.  by  Jeremy,  106;  Tarleton  v.  Dyer,  10  Ves.  442;  Bunyan  v,  Mortimer, 
6  Mad.  278;  Oarey  v  Whittingham,  1  Sim.  &  Stu.  163.  Mr.  Fonblanqne,  speaking 
on  this  sabject,  1  Fonbl.  Eq.  B.  1,  ch.  2,  §  6,  note  {p),  says :  *'  There  are  numberless 
cases  in  which  the  wife  has  been  aUowed,  through  the  medium  of  her  prochein  ami, 
to  sue  her  liasband  in  respect  of  her  separate  property.  But  I  haye  not  been  able  to 
And  any  case,  either  at  law  or  in  equity,  in  which  she  has  been  allowed  to  sue  a 
stranger  merely  in  respect  of  her  separate  property,  without  her  husband  being  plain- 
tiff or  defendant"  Mr.  Cox  in  his  note  (A)  to  Newsome  v.  Bowyer  (3  P.  Wms.  87), 
•ays  generally,  that,  "  A  feme  covert,  haying  a  separate  estate,  may,  in  a  court  of 
equity,  be  sued  as  a  feme  toie,  and  proceeded  against  without  her  husband ;  for,  in  re- 
spect to  her  separate  estate,  she  is  looked  upon  as  a  feme  sole.**  He  cites  Dubois  v. 
Hole,  2  Vera.  614,  snd  Bell  v.  Hyde,  Prec.  Ch.  328 ;  in  each  of  which  esses  the  hus- 
band was  made  a  party  to  the  bill ;  but  it  being  shown  that  he  was  beyond  sea, 
the  court  held  that  the  serrice  on  the  husband  might  be  dispensed  with,  and  that  the 
process  was  regular  against  the  wife  alone.  In  Travers  v.  Bulkeley,  1  Ves.  386,  Lord 
Hardwicke  recognized  the  case  in  2  Vera.  613 ;  but  put  the  decision  upon  another 
ground,  that  the  wife  had  yoluntarily  appeared  and  obtoined  time  to  answer.  He 
left  the  point  open,  whether  the  wife  could  be  sued  without  her  husband.  Mr. 
Baithby,  in  his  note  to  2  Vera.  614,  has  referred  to  some  MS.  cases,  proceeding  on 
the  general  ground.  In  Regnes  v.  Lewis,  1  Ch.  Cas.  86.  where  nfeme  covert  sued  with- 
out her  husband,  a  demurrer  for  that  cause  was  overruled.  But  the  circumstances 
of  the  ease  do  not  appear;  and  the  husband  may  hare  been  a  party  defendant,  as 
his  interest  was  concerned  See  also  Tothill,  03-06.  [Hamlin  v.  Bridge,  24  Maine, 
147 ;  Alston  v.  Jones,  3  Barb.  Ch.  897]  See  also  Plrnner  r.  Plomer,  1  Ch.  Rep.  68 ; 
Ante,  §  63,  note.  [In  a  bill  for  specific  performance  against  the  husband  for  the 
sale  of  an  estate  to  the  plaintiff,  the  wife  is  not  a  proper  party,  merely  because  she 
daims  the  purchase-money,  and  has  taken  forcible  possession  of  the  title-deeds,  and 
refuses  to  part  with  them.  Muston  v,  Bradshaw,  16  Sim.  102.  Bnt  she  is  a  neces- 
sary party  in  a  bill  to  foreclose  a  mortgage  signed  by  her  and  her  husband.  Johns 
V.  Reardon,  3  Md.  Ch.  67.] 

«  Mitf.  Eq.  PI.  by  Jeremy,  29 ;  2  Story,  Eq.  Jur.  f  1362-1366 ;  Calvert  on  Parties, 
cli.  8,  §  26,  p.  804. 
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In  all  such  cases  the  idiot  or  lunatic  must  sue  hj  the  committee 
or  committees  of  their  estates,  all  of  them  being  made  parties 
plaintiffs.^  Sometimes,  indeed,  informations  are  exhibited  by 
the  Attorney  General  on  behalf  of  idiots  and  lunatics,  consider- 
ing them  as  under  the  peculiar  protection  of  the  court,  and 
particularly,  if  the  interests  of  the  committee  have  clashed,  or 
may  clash  with  their  interests ;  or  if  they  have  no  committee.^ 
But  in  such  informations  it  is  not  proper  to  name  the  lunatic  as 
a  relator,  but  as  party ;  and  it  is  the  common  practice  to  require 
some  third  person  to  be  named  as  relator,  that  he  may  be  an- 
swerable for  the  costs.  ^ 

1  Mitf.  Eq.  PL  by  Jeremy,  29 ;  1  Newl.  Ch.  Pr.  ch.  2,  §  1,  p.  64;  Com.  Dig.  Chan- 
oery,  E.  2 ;  Cooper,  Eq.  PL  31,  82,  Fuller  v.  Lance,  1  Ch.  Cas.  19,  Attorney  General 
V.  Woolricb,  1  Ch.  Cas.  163;  Ridler  v,  Ridler,  1  Eq.  Abr.  279;  Attorney  General  9. 
Panther,  2  Dick.  748 ;  Attorney  General  v.  Tiler,  1  Dick.  378 ;  Shelford  on  Idioto 
and  Lunatics,  ch.  10.  §  1,  p.  416,  &c.  In  actions  at  law,  idiots  (it  is  said)  must  sue 
and  defend  in  their  own  name,  and  appear  in  person,  and  not  by  guardian,  or  proehein 
ami,  or  attorney,  but  by  any  one  who  prays  to  be  admitted,  may  sue  as  their  next 
IViend.  But  in  actions  at  law,  lunatics,  if  of  age,  must  appear  by  attorney  ;  and  if 
within  age,  by  guardian.  Co.  Litt  186  (6),  Beverly's  case,  4  Co.  Rep.  124  (6) ;  2 
Saund.  383,  Sergeant  Williams's  note ;  Com.  Dig.  Idiot,  D.  7.  In  Ortley  v,  Messere, 
7  Johns.  Ch.  189.  Mr.  ChanceUor  Kent  held,  that  it  is  not  necessary  for  a  lunatic  to 
be  made  a  party  plaintiff  to  a  bill  by  his  committee,  to  set  aside  an  act  done  while 
the  party  was  under  lunacy.  On  that  occasion  he  used  the  foUowing  language  :  "  It 
is  not  necessary  for  the  lunatic  herself  to  be  a  party  plaintiff  with  her  committee,  to 
set  aside  an  act  done  by  her  while  she  was  under  mental  imbeciUty.  The  same  ob- 
jection was  made  in  the  case  of  the  Attorney  General,  on  behalf  of  Smith,  a  lunatic, 
V.  Parkhurst  (1  Ch.  Cas.  112),  and  overruled  by  the  Lord  Keeper.  The  suit,  in  that 
case,  wss  for  relief  against  an  act  done  by  tlie  lunatic  while  a  lunatic.  In  another 
case,  Ridler  v.  Ridler  (1  Eq.  Cas.  Abr.  279),  the  bill  was  by  the  lunatic  and  his  com- 
mittte  to  set  aside  a  settlement  made  by  him  while  a  lunaUc,  and  a  demurrer  was 
put  in,  because  the  lunatic  was  a  party  with  his  committee,  and  the  demurrer  was 
overruled.  It  would  seem,  therefore,  to  be  immaterial,  and  but  matter  of  form.  The 
lunatic  may  be  joined  with  the  committee,  or  omitted,  according  to  these  cases. 
There  was  a  distinction  suggested  in  the  case  of  the  Attorney  General,  on  behalf  of 
Woolrich  v.  Woolrich  (1  Ch.  Cas.  158),  between  the  cases  of  a  bill  to  set  aside  an  act 
done  while  the  party  was,  and  before  he  was,  a  lunatic ;  but  that  disUnction  is  not 
to  be  found  in  the  two  cases  which  have  been  cited.  The  general  practice,  however, 
is  to  unite  the  lunatic  with  the  committee,  as  was  done  in  2  Vem.  678.  But  there 
does  not  appear  to  be  any  use  in  It,  or  any  necessity  for  it,  as  the  committee  have 
the  exclusive  custody  and  control  of  the  estate  and  rights  of  the  lunatic  The  lunatic 
may  be  considered  as  a  party  by  his  committee ;  and,  like  trustees  of  an  insolvent 
debtor,  the  committee  hold  the  estate  in  trust,  under  the  direction  of  this  court." 
See  also  Brasher  v.  Van  Cortlandt.  2  Johns.  Ch.  245.  401.  Edwards  on  Parties  ia 
Equity.  294-316 ;  Calvert  on  Parties,  ch.  8,  }  26,  pp.  308.  304. 

«  Mitf.  Eq.  PL  by  Jeremy.  29;  Attorney  General  v.  Woolrich.  1  Ch.  Cas.  163 ;  Attor- 
ney General  v.  Parkhurst,  1  Ch.  Cas.  112 ;  Attorney  General ».  Panther,  2  Dick.  74a 

•  Attorney  General  v.  TUer,  1  Dick.  878 ;  8.  c.  2  Eden,  230.    In  some  of  the  caaea 
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§  65.  In  some  of  the  states  in  America,  the  courts  of  equity 
are  intrusted  with  the  like  authority  to  appoint  committees  for 
idiots  and  lunatics ;  and  in  such  cases,  the  idiots  and  lunatics 
sue  by  their  committees,  {a)  In  other  states,  idiots  and  luna- 
tics are  by  law  placed  under  guardians  appointed  by  other  courts, 
and  ordinarily  by  the  courts  of  probate  of  the  state.  In  such 
cases,  the  idiots  and  lunatics  sue  and  defend  suits  by  their 
proper  guardians,  unless  some  other  is  specially  appointed  for 
that  purpose.^ 

§  66.  Where  persons  are  incapable  of  acting  for  themselves, 
altliough  not  strictly  either  idiots  or  lunatics,  the  suit  may  be 
brought  in  their  name,  and  the  court  will  authorize  some  suita- 
ble person  to  carry  it  on  as  their  next  friend.^  But  in  every 
such  case  it  is  in  the  discretion  of  the  court  to  allow  the  suit  to 
proceed,  or  not ;  and  it  will  order  a  stay  of  proceedings,  or  the 
bill  to  be  taken  off  the  file,  if  the  suit  is  deemed  improper.  ^  (6) 

a  distinction  seems  to  be  taken  between  an  information  in  behalf  of  an  idiot,  and  one 
in  behalf  of  a  Innatic.  It  is  said,  in  the  case  of  the  former,  the  idiot  need  not  be  a 
par^.  In  the  case  of  the  latter,  the  lunatic  must  See  Attornej  General  v.  Wool- 
rich,  1  Ch.  Gas.  163;  Attorney  General  i;.  Tiler,  1  Dick.  378;  a.  o.  2  Eden,  230.  Per- 
haps this  may  arise  from  the  difference,  that  in  the  case  of  an  idiot  the  king  has  a 
beneficial  interest  in  his  estate ;  and  in  the  case  of  a  Innatic  he  lias  only  a  trust  while 
he  is  insane.  See  2  Story,  £q.  Jur.  §  1336,  and  notes.  Where  an  information  is 
filed  in  behalf  of  a  lunatic  who  has  no  committee,  the  court  wiU  give  directions  to 
hare  a  committee  appointed,  and  in  the  mean  time  to  proceed  to  make  orders  for  tlie 
care  of  the  property.  Mitf.  £q.  Fl.  by  Jeremy,  29,  80,  and  note.  Where  in  a  suit 
the  committee  of  an  idiot  or  a  Innatic  has  an  adverse  interest,  the  suit  may  be  in- 
stitated  by  another  person,  specially  authorized  by  the  court.  Mitf.  Eq.  PI.  by 
Jeremy,  29,  30, 104;  Cooper,  Eq.  PI.  82.  (6) 

^  Thus,  for  example,  in  New  York,  by  statute,  the  Court  of  Chancery  has  the  care 
and  custody  of  idiots  and  lunatics,  and  entire  Jurisdiction  over  the  subject  in  all  its 
general  relations.  Reyised  Code  of  New  York,  1829,  Vol.  2,  PL  2,  ch.  5,  tit.  2.  p.  61, 
4c.  In  re  Wendell,  1  Johns.  Ch.  600;  Brasher  p.  Van  Cortlandt,  2  Johns.  Ch.  242, 
246.  On  ihe  other  hand,  in  Massachusetts  the  courts  of  probate  have  the  exclusive 
iftitliority  to  appoint  guardians  of  idiots  and  lunatics.  See  Revised  Statutes  of  Massa- 
choaetts,  1886,  Pt.  2,  tit.  7,  ch.  79,  §  8,  9,  p.  490.  See  Edwards  on  Parties  in  Equity, 
180.  183w    Id.  210, 211. 

<  Mitf.  Eq.  PL  by  Jeremy,  30 ;  Wartnaby  v,  Wartnaby,  Jac.  377 ;  Cooper,  Eq.  PI. 
29-81. 

s  Wartnaby  v.  Wartnaby,  Jac.  377. 


(a)  Noroom  v.  Rogers,  16  N.  J.  Eq.  Warfield  v,  Fisk,  136  Mass.  219 ;  Rich- 

484 ;  Bird  p.  Bird,  21  Gratt  712.    The  mond    v.    Adams   National  Bank,    152 

lonatie  himself  may  be  made  a  party  Mass.  859. 

with  his    committee,  when    necessary.  (6)  Denny  v.  Denny,  8  Allen,  311. 

See  Gorham  v.  Gorfaam,  3  Barb.  Ch.  24; 
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§  67.  In  the  next  place,  who  may  be  sued  in  a  bill  in  equity. 
In  general  it  may  be  stated,  that  those  persons,  who  may  sue  in 
equity,  may  also  be  sued.  But  as  there  is  some  diversity  as  to 
the  extent  and  maimer  of  making  defence  by  persons,  who  labor 
under  an  absolute  or  a  partial  incapacity,  it  will  be  necessary, 
although  in  a  very  brief  manner,  to  state  the  general  principles 
and  practice  applicable  to  defendants. 

§  68.  A  bill  may  be  exhibited  against  all  bodies  politic  and 
corporate,  against  all  persons  not  laboring  under  any  disability, 
against  aliens,  and  against  infants,  married  women,  idiots,  and 
lunatics ;  ^  and  also  generally  against  persons  by  law  disabled  to 
institute  or  maintain  a  suit;  for  they  cannot  plead  their  disa- 
bility in  their  defence.' 

§  69.  In  England,  the  king  and  queen,  although  they  may  sue, 
are  not  liable  to  be  sued ;  and  in  America,  a  similar  exemption 
generally  belongs  to  the  government  or  state.  But  in  England, 
when  the  interest  of  the  crown,  or  of  those  who  are  under  its 
particular  protection,  is  concerned  in  the  defence  of  a  suit  in 
equity,  the  Attorney  Grcneral,  or,  in  the  vacancy  of  that  office, 
the  Solicitor  General,  is  a  necessary  party  to  make  a  defendant, 
to  support  that  interest.*  But  this  doctrine  is  to  be  understood 
with  some  limitations.  Where  the  rights  of  the  crown  are  con- 
cerned, if  they  extend  only  to  the  superintendence  of  some  public 
trust,  as  in  the  case  of  a  charity,  the  Attorney  General  may  be 
made  a  party  to  sustain  those  rights.^  And  in  other  cases, 
where  the  crown  is  not  in  possession,  and  a  title  vested  in  it  is 
not  impeached,  and  its  rights  are  only  incidentally  concerned,  it 
has  been  generally  considered,  that  the  Attorney  General  may  be 
made  a  party  in  respect  of  those  rights;  and  the  practice  has 
been  accordingly.*  But  where  the  crown  is  in  possession,  or 
any  title  is  vested  in  it,  which  the  bill  seeks  to  divest  or  affect, 
or  its  rights  are  the  immediate  and  dole  object  of  the  suit,  the 
proper  mode  of  redress  is  not  by  a  bill,  but  by  a  petition  of 

1  Mitf.  £q.  PI.  bj  Jeremy,  90, 102, 108;  Edwards  on  Parties  in  Equity,  161, 180, 
181, 195,  211,  218. 

3  Cooper,  Eq.  PI.  27 ;  Calvert  on  Parties,  ch.  3,  }  18,  pp.  265-260 ;  Id.  $  21,  pp.  286- 
273 ;  Id.  §  26,  pp.  303,  804 ;  Id.  §  29,  pp.  816,  317. 

•  Mitf.  Eq.  PI.  by  Jeremy,  SO,  102  ;  Calvert  on  Parties,  ch.  8»  f  26,  pp.  801-808. 

*  Mitf.  Eq.  PI.  by  Jeremy,  30. 

^  Mitf.  Eq.  PL  by  Jeremy,  30 ;  Cooper,  Eq.  PI.  22 ;  Balch  o.  Wastall,  1  P.  Wms. 
445 ;  Dolder  v.  Bank  of  England,  10  Yes.  862. 
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right. ^  Upon  such  petition  the  crown  ordinarily  directs,  that 
right  be  done  to  the  party ;  and  the  petition  is  then  referred  to 
the  chancellor  to  be  executed  according  to  law,  and  directions 
are  given,  that  the  Attorney  General  should  be  made  a  party  to 
the  suit.^  In  some  cases,  indeed,  a  suit  may  be  instituted  in 
the  Court  of  Exchequer,  as  a  court  of  revenue  and  general 
auditor  of  the  king,  and  relief  may  be  there  obtained  by  the 
plaintiff  against  the  crown,  the  Attorney  General  being  made  a 
party.* 

§  69  a.  A  similar  exemption  from  being  sued  applies  to  the 
case  of  foreign  sovereigns ;  for  they  are  not  suable  in  the  courts 
of  a  foreign  country,  although  they  may  be  personally  found 
within  the  dominions  of  such  foreign  country.^  (a) 

§  70.  Bodies  politic  and  corporate,  and  persons  of  full  age,  not 
laboring  under  any  disability,  defend  a  suit  by  themselves.* 
But  infants,  idiots,  and  lunatics  are  incapable,  by  themselves,  of 

1  Cooper,  Eq.  PI.  22, 23 ;  Mitf.  £q.  Fl.  bj  Jeremj,  81 ;  Reeye  v.  Attorney  General, 
2  Atk.  223 ;  Hovenden  v,  Annesley,  2  Sch.  &  Lefr.  617,  618. 

*  Ibid.  In  America  no  such  general  remedy  by  a  petition  of  right  exists  against 
the  goTemment ;  or,  if  it  exists  at  all,  it  is  a  priyilege  created  by  statute  in  a  few 
states  only.  In  cases,  where  the  government  has  an  interest  in  the  subject  as  a 
matter  of  public  trust,  it  is  presumed,  that  the  Attorney  General  may  be  made  a 
defendant,  as  he  may  be  in  England. 

>  Iftitf.  Eq.  PI.  by  Jeremy,  31 ;  Pawlett  o.  Attorney  General,  Hardres,  465 ;  Poole 
V.  Attorney  General,  Parker,  272 ;  Reeve  v.  Attorney  General,  2  Atk.  228. 

4  Duke  of  Brunswick  v.  King  of  Hanover,  6  Beav.  1. 

^  [A  corporation  can  be  sued  only  in  its  corporate  name,  unless  enabled  by  its  act 
of  incorporation,  to  come  into  court  in  the  name  of  some  other  person,  as  its  presi- 
dent, cashier,  Ac.    Mauney  v,  Motz,  4  Ired.  Eq.  195.] 


(a)   A   foreign    sovereign    does   not  A  suit  in  rem  will  not  lie  against  the 

waive  his  rights  as  sorereign  by  apply-  property  of  a  foreign  sovereign.     The 

ing  to  be  admitted,  and  becoming,  a  de-  Constitution,  4  P.  D.  39 ;  The  Parlement 

fendant^  for  the  purpose  of  obtaining  his  Beige,  5  P.  D.  197 ;  The  Charkieh,  L.  R. 

property,  the  removal  of  which  is  re-  4  Ad.  &  Ec.  59.     The  distinction  sug- 

strained    by    an  injunction  against  his  gested  in  the  last  case,  that  a  sovereign 

agent.    Varasseur  v,  Kmpp,  9  Ch.  D.  assuming   the   character   of    a    trader, 

861.    In  Smith  v.  Weguelin,  L.  R.  8  Eq.  waives  the  privilege  of  sovereignty,  will 

108,  it  was  held  that  an  English  court  not  be  entertained  by  the  courts  of  the 

has  no  jurisdiction  to  enforce  the  con-  government  against   which    the  suit  is 

tracts  of  a  foreign  government  against  brought.    Troy  &  Greenfield  Railroad  r. 

the  tatter's  property  in  EngUnd.     See,  Commonwealth,  127  Mass.  43;    United 

also,  Twycrosa  v.  Dreyfus,  5  Ch.  D.  605;  States  o.  CUrke,  8  Pet.  436;  Ciirran  v. 

Goodwin  v.  Robarts,  1  App.  Cas.  476;  Aikansas,  15  How.  804;  The  Davis,  10 

Gladstone  v.  Ottoman  Bank,  1  H.  &  M.  Wall.  15;  Carr  v.  United  States,  98  U.  S. 

506;  1  Sent  Com.  (12th  ed.)  297,  note  1.  433. 
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defending  a  suit,  as  they  are  of  instituting  a  suit.  Infants  (as 
we  have  seen)  institute  a  suit  in  equity  by  their  next  friend,  but 
they  must  defend  a  suit  by  a  guardian,  who  is  appointed  by  the 
court,  and  is  usually  their  nearest  relation  not  concerned  in 
interest  in  the  matter  in  question.^  Idiots  and  lunatics  defend 
a  suit  by  their  committees,  who  are  by  an  order  of  court 
appointed  guardians  ad  litem  for  that  purpose,  as  a  matter  of 
course,  in  ordinary  circumstances.^    But  if  an  idiot  or  lunatic 


1  Mitf.  Eq.  PI.  by  Jeremy.  108;  Cooper.  £q.  PI.  29, 100;  Jongsma  v.  Fflel,  9  Vee. 
867;  Williamfl  v,  Wynn,  10  Yes.  169;  Tappen  v.  Norman,  11  Yes.  663;  Hill  p. 
Smith,  1  Mad.  290 ;  Edwards  on  Parties  in  Equity,  198,  211 ;  Calvert  on  Parties,  ch. 
^>  §  29,  pp.  816,  817.  The  87t)i  of  the  Equity  Rules  of  the  Supreme  Court  of  the 
United  States,  January  Term,  1842,  provides  as  follows :  "  Guardians  ad  Utem  to 
defend  a  suit  may  be  appointed  by  the  court,  or  by  any  judge  thereof,  for  infants  or 
other  persons  who  are  under  guardianship,  or  otherwise  incapable  to  sue  for  them- 
selves. All  infants  and  other  persons  so  incapable,  may  sue  by  their  guardians,  if 
any,  or  by  their  prockein  ami,  subject,  however,  to  such  orders  as  the  court  may 
direct  for  the  protection  of  infants  and  other  persons."  [But  no  decree  for  the  con- 
veyance of  real  estate  will  be  made  against  an  infant  until  he  comes  of  age.  Whitnej 
V.  Stearns,  11  Met.  319 ;  Coffin  v.  Heath,  6  Met.  76  (a).] 

a  Mitf  Eq.  PL  108, 104 ;  Westcomb  t;.  Westcomb,  1  Dick.  288 ;  Cooper,  Eq.  PI. 
31,  82 ;  Shelf,  on  IdioU  and  Lunatics,  ch.  10,  §  2,  p.  426,  &c.  In  Brasher  v.  Yan 
Cortlandt  (2  Johns.  Ch.  242,  246),  Mr.  Chancellor  Kent  held  it  not  necessary  in  New 
York  to  make  the  lunatic. himself  a  party  defendant  to  a  biU  for  payment  of  his 
debts,  but  his  committee  only,  where  he  had  a  committee.  His  language  on  that 
occasion  was :  "  The  bill  is  against  the  committee,  and  seeks  payment  of  a  debt  due 
from  the  lunatic ;  and  the  question  arises  whether  the  lunatic  ought  to  have  been 
joined  with  his  committee  as  a  party  defendant.  If  he  had  been  joined,  it  would 
seem  to  be  a  mere  matter  of  form,  and  the  committee  would  have  been  directed,  as 
of  course,  to  put  in  his  answer,  as  his  guardians.  It  would  have  been  their  answer, 
though  in  his  name.  If  he  be  made  a  defendant,  he  is  to  answer  by  his  committee. 
(Dickens,  288,  460.)  When  the  committee  are  made  defendants,  there  can  be  no  use 
in  joining  the  lunatic  also,  for  the  custody  of  the  estate  is  no  longer  in  him,  but  in 
this  court,  under  the  administration  of  the  committee.  Though  the  books  speak  of 
the  lunatic  as  a. proper  party  (Lloyd's  case,  Dickens,  460),  yet  I  do  not  perceive  ita 
necessity.    The  payment  of  the  debts  due  fh)m  the  lunatic  is  now  usually  sought 


(a)  Perry  v.  Perry,  65  Maine,  899.  To 
a  bill  affecting  an  infant's  title  to  real  es- 
tate, making  his  guardian  a  party  is  not 
sufficient,  but  the  infant  himself  must  be 
made  a  party.  Tucker  v.  Bean,  66  Maine, 
852 ;  Wakefield  v.  Marr,  66  Maine,  841. 
See  Smith  v.  McDonald,  42  Cal.  484; 
Bulow  17.  Witte.  8  S.  C.  808;  Davidson  p. 
Bowden,  6  Sneed,  129;  Hurt  v.  Long 
(Tenn.),  16  S.  W.  968 ;  Simmons  v. 
Baynard,  80  Fed.  Bep.  632.    In  Massa- 


chusetts it  has  been  recently  held  that  an 
infant  trustee,  even  when  the  trust  results 
by  implication  by  law,  is  not  within  the 
chancery  rule,  allowing  to  an  infant  a  day 
to  answer  after  coming  of  age.  Walsh 
V.  Walsh,  116  Mass.  377.  But  an  infant 
trustee,  who  holds  the  legal  tide,  and 
also  has  an  interest  in  the  trust  estate,  is 
entitled  to  such  day  to  answer.  Mo* 
Clellan  v.  McClellan,  66  Maine,  600. 
See  Gray  v.  Bell,  46  L.  T.  v.  s.  621. 
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has  no  committee,  or  the  committee  has  an  interest  opposite  to 
that  of  the  person  whose  property  is  intrusted  to  his  care,  an 
order  may  be  obtained  for  appointing  another  person,  as  guar- 
dian nd  litemj  for  the  purpose  of  defending  the  suit.^  In  like 
maimer,  if  a  person  is  in  the  condition  of  an  idiot,  or  lunatic, 
although  not  so  found  by  an  inquisition,  or  if,  by  reason  of  age 
or  infirmities,  he  is  reduced  to  a  second  infancy,  the  court  will, 
upon  information,  direct  a  guardian  ad  litem  to  be  appointed  for 
him,  to  defend  a  suit  against  him.^ 

§  71.  In  regard  to  married  women,  ordinarily  their  husbands 
must  be  joined  with  them  as  defendants  in  the  suit,  and  their 
answer  must  also  be  joint  ^    There  are  exceptions,  however,  to 

by  a  petidon  to  the  court,  as  the  fundi  are  supposed  to  be  under  its  entire  control." 
He  added,  **  The  custody  of  the  lunatic  is  conunitted,  in  England,  not  to  the  court  of 
chancery,  but  to  an  individual  selected  by  the  crown,  wlio  is  generally,  though  not 
always,  the  person  who  has  the  custody  of  the  great  seal.  (3  Atk.  635 ;  Dickens, 
663.)  But,  here,  the  charge  of  the  person  and  estate  of  the  lunatic,  and  his  mainte- 
nance, is  expressly  committed  to  the  chancellor  (N.  R.  Laws,  Vol.  1. 157),  and  the 
duty  of  providing  for  the  payment  of  the  debts  is  specially  enjohied.  For  this  pur- 
poee,  the  committee  is  to  exhibit,  under  oath,  within  six  months  from  liis  appointment, 
an  inrentory  of  tlie  estate,  debts,  and  credits  of  the  lunatic ;  and  when  the  personal 
estate  shall  be  insufficient  for  the  discharge  of  the  debts,  he  is  to  present  a  petition 
to  the  cliancellor,  setting  forth  the  particulars  and  amount  of  tlie  estate  and  debts. 
If  the  personal  estate  shall  appear  to  be  insufficient,  it  is  made  the  duty  of  the  chan* 
oeUor  to  cause  so  much  of  the  real  estate  to  be  sold  as  shall  be  necessary  for  the 
discharge  of  the  debts.  These  proyisions  render  the  payment  of  the  debts  out  of 
the  lunatic's  estate  no  longer  a  matter  of  discretion,  but  of  indispensable  duty  ;  and 
they  contemplate  the  committee  as  being  charged  (though,  undoubtedly,  under  the 
control  and  direction  of  this  court)  with  a  trust  to  be  performed  for  the  benefit  of 
creditors,  and  an  agency  in  the  payment  of  the  debts,  and  the  administration  of  the 
estate.  To  what  extent  tliese  new  duties  of  the  committee  may  necessarily  lead,  I 
need  not  now  examine,  nor  am  I  altogether  prepared  to  say.  The  view  of  the  sub- 
ject under  oar  statute  is,  certainly,  greatly  varied  firom  that  under  the  English  law  ; 
and  I  entertain  no  doubt  that  the  committee  may  be  called  upon  in  this  court  by  the 
creditors  for  the  payment  of  their  debts,  without  making  the  lunatic  a  party.  This 
question  of  necessary  parties  is  always  more  or  less  a  matter  of  discretion,  depend- 
ing on  convenience.  In  this  case,  it  would  be  quite  absurd  to  bring  in  a  party  who 
has  no  capacity  or  power  of  action,  except  by  the  very  persons  already  before  the 
court  as  his  trustees,  and  when  the  court  is  only  to  look  to  the  certainty  of  the  debt, 
and  to  the  state  of  the  assets,  in  order  to  provide  for  its  payment."  See  Edwards  on 
Parties  hi  Equity,  211-216. 

1  Mitf .  Eq.  PI.  by  Jeremy,  108,  104 ;  Snell  v.  Hyat,  1  Dick.  287 ;  HowleU  i;. 
Wilbraham,  6  Mad.  428 ;  Lloyd  v. ,  2  Dick.  460. 

*  Mitf.  Eq.  PL  by  Jeremy,  108,  104 ;  Cooper,  Eq.  PI.  32,  33, 109 ;  Brassington  v. 
Braasington,  2  Anst  809;  Leving  v.  Caverly,  Prec.  Ch.  229;  Wilson  t;.  Grace,  14 
Ves.  172 ;  Mr.  Cox's  note  (B)  to  3  P.  Wms.  Ill ;  Gason  v.  Gamier,  1  Dick.  286. 

s  Mitf.  Eq.  PI.  by  Jeremy,  104, 105 ;  Cooper,  Eq.  PI.  30,  31,  86 ;  Garey  v.  Whit- 
tingham,  1  Sim.  &  Stu.  163 ;  LUlia  v,  Airey,  1  Ves.  Jr.  278 ;  Le  Neve  v.  Le  Neve«  8 
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the  rule,  in  both  of  its  requirements.  A  married  woman  may 
be  made  a  defendant,  and  answer  as  dLfeme  sole  (even,  it  is  said, 
in  some  cases  without  any  order  of  court);  as,  for  example, 
whenever  her  husband  is  plaintiff  in  the  suit,  and  sues  her  as 
defendant;  for  in  such  a  case  he  elects  to  treat  her  as  9k feme  sole 
for  the  purposes  of  the  suit.^  So,  where  her  husband  is  an 
exile,  or  has  abjured  the  realm,  or  has  been  transported  under  a 
criminal  sentence,  or  is  an  alien  enemy,  she  may  be  sued,  and 
answer  as  s,feme  sole.^  But,  generally,  a  married  woman  cannot 
answer  separately,  when  her  husband  is  joined,  or  ought  to  be 
joined,  as  a  defendant,  in  the  suit,  without  an  order  of  court  for 
that  purpose,  founded  upon  special  circumstances.^  (a)  Thus 
where  a  married  woman  claims  as  a  defendant,  in  opposition  to 
her  husband,  or  lives  separate  from  him,  or  disapproves  of  the 
defence,  which  he  wishes  her  to  make,  she  may  obtain  an  order 
of  the  court  for  liberty  to  answer  and  defend  the  suit  sepa- 
rately; and  in  such  a  case  her  answer  may  be  read  against  her.^ 
So,  if  a  married  woman  obstinately  refuses  to  join  in  a  defence 
with  her  husband,  the  latter  may  obtain  an  order  to  compel  her 
to  make  a  separate  defence.^    So,  if  the  husband  be  abroad,  and 

Atk.  648,  649 ;  Clancy  on  Married  Women,  ch.  4,  pp.  64-68 ;  Id.  69, 71 ;  Edwards  on 
Parties  in  Equity,  161-168 ;  Calvert  on  Parties,  ch.  8,  §  21,  pp.  266-273.  [Where  in 
a  joint  answer  of  a  hasband  and  wife  to  a  creditor's  bill,  for  payment  out  of  an  estate, 
of  which  the  wife  was  administratrix,  the  wife  alone  set  up  the  statute  of  limita- 
tions, as  a  defence  to  the  suit,  it  was  held  that  her  interest  was  not  so  merged  in  the 
coverture  tliat  the  court  would  disregard  her  separate  defence,  and  that  the  statute 
was,  for  the  protection  of  the  estate,  sufficiently  pleaded  by  the  wife  alone.  Seech- 
ing V.  Morphew,  8  Hare,  129.] 

1  Mitf.  Eq.  PI.  by  Jeremy,  104,  106 ;  Cooper,  Eq.  PI.  90,  31 ;  Brooks  v.  Brooks, 
Prec.  Ch.  24 ;  Ex  parte  Strangeways,  3  Atk.  478 ;  Ainslie  v.  Medlicott,  13  Ves.  266. 
In  such  a  case,  the  wife  does  not  put  in  her  answer  by  a  guardian ;  but  in  her  own 
name,  as  tkfeme  sole.    Ex  parte  Strangeways,  3  Atk.  478. 

s  Mitf.  Eq.  PL  by  Jeremy,  104, 106 ;  Cooper,  Eq.  PI.  80,  81 ;  Portland  v.  Prodgers, 
2  Vem.  104 ;  Co.  Litt.  182  (6).  133  (a). 

s  Garey  r.  Whittingham,  1  Sim.  &  Stu.  168;  Chandos  v.  Talbot,  2  P.  Wms.  871 ; 
Anon.  2  Cas.  Ch.  89 ;  Ward  v.  Meath,  2  Cas.  Ch.  173  ;  Com.  Dig.  Chancery,  K.  2. 

«  Mitf.  Eq.  PI.  by  Jeremy,  104, 106 ;  Cooper,  Eq.  PI.  80,  31 ;  Ex  parte  Halsam,  2 
Atk.  60 ;  Anon.  2  Kq.  Abr.  66 ;  Wyboum  v,  Blount,  1  Dick.  166 ;  Chandos  v.  Talbot, 
2  P.  Wms.  871;  Travers  v.  Bulkeley,  1  Ves.  884;  a.  o.  1  Dick.  138;  Jackson  v, 
Haworth,  1  Sim.  &  Stu.  161 ;  Com.  Dig.  Chancery,  K.  2. 

6  Mitf.  Eq.  PI.  by  Jeremy,  106 ;  Cooper,  Eq.  PI.  30,  81 ;  Pain  r. ,  1  Ch.  Cas. 

206 ;  Garey  v.  Whittingham,  1  Sim.  &  Stu.  168 ;  Barry  v.  Cane,  8  Mad.  472 ;  Murriet 
V.  Lyon,  Bunb.  176.    [So  if  the  husband  has,  upon  leave,  answered  separately,  the 


(a)  Hope   P.  Carnegie,  L.  R.  7  Eq.  268. 


§  71-72,]  PABTIES  TO   BILLS.  78 

not  answerable  to  the  jurisdiction,  the  plaintiff  in  the  suit  may 
obtain  an  order,  that  she  shall  answer  separately.^  But  except 
under  circumstances  of  this  and  a  similar  nature,  a  married 
woman  can  defend  a  suit  only  jointly  with  her  husband.^ 


CHAPTER  IV. 

PBOPEB  PABTIES  TO  BILLS. 


^ 


§  72.  Let  us,  in  the  next  place,  proceed  to  the  consideration  of 
the  inquiry,  who  are  the  proper  and  necessary  parties  to  a  bill. 
This  is  a  subject  of  great  practical  importance,  and  of  no  incon- 
siderable difficulty  in  a  great  variety  of  cases.  ^  It  has  been 
remarked,  that  courts  of  equity  adopt  two  leading  principles  for 
determining  the  proper  parties  to  a  suit  One  of  them  is  a  prin- 
ciple, admitted  in  all  courts  upon  questions  affecting  the  suitor's 
person  and  liberty,  as  well  as  his  property,  namely,  that  the  rights 

wife  may,  upon  order,  afterwards  file  her  separate  answer.     Bray  v.  Akers,  16  Sim. 
610.] 

1  MitC  Eq.  Fl.  by  Jeremy,  104,  106 ;  Cooper,  £q.  PI.  SO,  81 ;  Portman  v.  Pop- 
faam,  TothiU,  76;  Garey  v.  Whittingham,  1  Sim.  &  Sta.  168;  Bell  v.  Hyde,  Prea 
Ch.  828,  829 ;  Plomar  v.  Plomar,  1  Ch.  Rep.  68 ;  Travers  v.  Bulkeley,  1  Ves.  384 ; 
a.  c.  1  Dick.  138 ;  Tarleton  v.  Dyer,  10  Ves.  442 ;  Banyan  v.  Mortimer,  6  Mad.  278 ; 
Bnahell  v.  BusheU,  1  Sim.  &  Sta.  164 ;  Dubois  o.  Hole,  2  Vem.  613 ;  Chambers  v. 
Ball,  1  Anst.  269 ;  Leithly  v.  Taylor,  1  Dick.  878 ;  Gloyer  v.  Young,  Burob.  167. 

*  Mltf.  Eq.  PI.  by  Jeremy,  106 ;  Cooper,  Eq.  PI.  81 ;  Edwards  on  Parties  in  Equity, 
161-168 ;  Calvert  on  Parties,  ch.  8»  §  21,  pp.  266-278. 

*  Cooper,  Eq.  PI.  82,  84  As  fiur  as  I  know,  there  are  bat  two  works  which  treat 
folly  of  the  subject  of  parties.  The  first  and  earliest  (published  in  New  York,  in 
1882)  is  "  A  Practical  Treatise  on  Parties  to  Bills  and  other  Pleadings  in  Chancery, 
with  Precedents,  by  Charles  Edwards,  Esq."  The  second  is  "  A  Treatise  npon  the 
Law  respecting  Parties  to  Suits  in  Equity,  by  Frederick  Calvert,  Esq.,"  published  in 
London,  in  1837.  Each  of  these  works  has  high  merits,  and  will  be  found  exceed- 
ingly useful  in  practice.  But  the  work  of  Mr.  Calvert  contains  the  fullest  and  most 
systematic  review  of  the  principles  which  regulate  the  subject,  as  well  as  the  most 
complete  collection  of  the  authorities.  I  recommend  them  both  to  the  learned  reader 
who  is  deairouB  of  making  a  thorough  examinatipn  of  the  whole  subject ;  and  in  this 
edition  I  have  freely  used  such  of  the  materials  furnished  by  each  as  had  escaped 
my  former  researches.  Mr.  Daniell,  also,  in  his  recent  and  excellent  work  on  the 
Practice  of  Chancery,  has  devoted  a  good  deal  of  attention  and  a  large  space  to  the 
sobject.    See  1  Dan.  Ch.  Prac.  ch.  6,  pp.  284-292. 
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of  no  man  shall  be  finally  decided  in  a  court  of  justice,  unless 
he  himself  is  present,  or  at  least  unless  he  has  had  a  full  opportu- 
nity to  appear  and  vindicate  his  rights.  The  other  is,  that  when 
a  decision  is  made  upon  any  particular  subject-matter,  the  rights 
of  all  persons,  whose  interests  are  immediately  connected  with 
that  decision,  and  affected  by  it,  shall  be  provided  for,  as  far  as 
they  reasonably  may  be.  In  this  last  respect  there  is  an  essen- 
tial distinction  (as  we  shall  presently  see)  between  the  practice 
of  the  courts  of  common  law  and  that  of  courts  of  equity,  both  in 
England  and  America,  founded  upon  the  different  nature  and 
objects  of  their  particular  organization.^  It  is  the  constant  aim 
of  courts  of  equity  to  do  complete  justice,  by  deciding  upon  and 
settling  the  rights  of  all  persons  interested  in  the  subject-matter 
of  the  suit,  so  that  the  performance  of  the  decree  of  the  court 
may  be  perfectly  safe  to  those  who  are  compelled  to  obey  it,  and 
also,  that  future  litigation  may  be  prevented.  ^  (a)  Hence,  the 
common  expression,  that  courts  of  equity  delight  to  do  justice, 
and  not  by  halves.^  And  hence,  also,  it  is  a  general  rule  in 
equity  (subject  to  certain  exceptions,  which  will  hereafter  be 
noticed),  that  all  persons  materially  interested,  either  legally  or 
beneficially,  in  the  subject-matter  of  a  suit,  are  to  be  made  par- 
ties to  it,  either  as  plaintiffs  or  as  defendants,  however  numerous 
they  may  be,  so  that  there  may  be  a  complete  decree,  which  shall 
bind  them  all.^  By  this  means,  the  court  is  enabled  to  make  a 
complete  decree  between  the  parties,  to  prevent  future  litigation 

1  CaWert  on  Parties,  ch.  1,  }  1,  pp.  1,  2. 

9  Mitf.  Eq.  PI.  by  Jeremy,  168,  164;  Id.  39;  Cooper,  Eq.  PI.  83;  CaldweU  v. 
Taggart.  4  Peters,  100 ;  West  v.  Randall,  2  Mason,  190-196 ;  Joy  v.  Wirtz,  1  Wash. 
C.  C.  617 ;  Holland  t;.  Prior,  1  Myl.  &  K.  240 ;  [Betton  v.  Williams,  4  Fla.  17.] 

s  Knight  V.  Knight,  8  P.  Wms.  333 ;  Post,  §  174. 

«  Mitf.  Eq.  PI.  by  Jeremy,  164;  Cooper,  Eq.  PL  3,  334;  Palk  v.  Clinton,  12  Ves. 
68,  54 ;  Hickock  v.  Scribner,  3  Johns.  Cas.  311,  816,  817-319 ;  Joy  v.  Wirtz,  1  Wash. 
C.  C.  617 ;  Caldwell  v.  Taggart,  4  Peters,  190 ;  Wendell  v.  Van  Rensselaer,  1  Johns. 
Ch.  349 ;  Calvert  on  Parties,  ch.  1,  §  1,  pp.  1,  2 ;  Hoxie  v.  Carr,  1  Sumner,  173 ; 
Whiting  V.  Bank  of  United  States,  13  Peters,  6,  14 ;  Hopkirk  v.  Page,  2  Brock.  20 ; 
[Carey  ».  Hoxey,  11  Ga.  648.]. 

(a)  See  Gregory  v.  Stetson,  133  U.  S.  M.  C.  671 ;  Scottish  Widows'  Fnnd  t^. 

679 ;    Williams  v.   Bankhead,  19  Wall.  Craig,  20  Ch.  D.  208 ;  Goodden  v.  Coles, 

671 ;  Barney  v,  Baltimore  City,  6  Wall.  69  L.  T.  n.  b.  309  ;  Howell  r.  Foster,  122 

280 ;  Jessup  t*.  Illinois  Central  R.  Ca,  36  III.  276 ;  WaUon  o.  Lion  Brewing  Co., 

Fed.  Rep.  736 ;   Bland  v,  Fleeman,  29  61  Mich.  696 ;  Moore  v.  Gentry,  26  8.  C. 

Fed.  Rep.  669 ;  Graham  v.  Minneapolis,  834 ;  Swift  v.  State  Lumber  Co.,  71  Wis. 

40  Minn.  436;  Ledue  v.  Ward,  6  Asp.  476;  State  v.  Turner,  49  Ark.  311. 
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by  taking  away  the  necessity  of  a  multiplicity  of  suits,  and  to 
make  it  perfectly  certain,  that  no  injustice  is  done,  either  to  the 
parties  before  it,  or  to  others,  who  are  interested  in  the  subject- 
matter,  by  a  decree,  which  might  otherwise  be  grounded  upon  a 
partial  view  only  of  the  real  merits.  When  all  the  parties  are 
before  the  court,  the  whole  case  may  be  seen ;  but  it  may  not, 
where  all  the  conflicting  interests  are  not  brought  out  upon  the 
pleadings  by  the  original  parties  thereto.^  We  shall  herifafter 
have  occasion  to  consider  at  large,  who  in  the  true  sense  of 
the  rule  are  proper  parties  to  the  suit;  for  it  has  been  well 
observed,  that  it  is  not  all  persons  who  have  an  interest  in  the 
8itbJect-jm.tteT  of  the  suit,  but,  in  general,  those  only  who  have 
an  interest  in  the  object  of  the  suit,  who  are  ordinarily  required 
to  be  made  parties.'^ 

§  73.  Lord  Chief  ^aron  Gilbert, ^  after  stating  the  rule,  has 
illustrated  its  propriety  and  policy  in  the  following  manner: 
**  Where  a  man  seeks  for  an  account  of  the  profits  or  sale  of  a 
real  estate,  and  it  appears,  upon  the  pleadings,  that  the  defend- 
ant is  only  a  tenant  for  life,  and  consequently  the  tenant  in  tail 
cannot  be  bound  by  the  decree ;  and  where  one  legatee  brings  a 
bill  against  an  executor,  and  there  are  many  other  legatees  (none 
of  which  will  be  bound,  either  by  the  decree,  or  by  the  account 
to  be  taken  of  the  testator's  assets),  and  each  of  these  lejgatees 
may  draw  the  account  in  question  over  again  at  their  leisure ;  or, 
where  several  persons  are  entitled,  as  next  of  kin,  under  the 
statute  of  distributions,  and  only  one  of  them  is  brought  on  to  a 
hearing ;  or,  where  a  man  is  entitled  to  the  surplus  of  an  estate, 
under  a  will,  after  payment  of  debts,  and  is  not  brought  on ;  or, 
where  the  real  estate  is  to  be  sold  under  a  will,  and  the  heir-at- 
law  is  not  brought  on ;  in  these,  and  all  other  cases,  where  the 
decree  cannot  be  made  uniform,  for,  as  on  the  one  hand  the  court 
will  do  the  plaintiff  right,  so  on  the  other  hand  they  will  take 
care  that  the  defendant  is  not  doubly  vexed,  he  shall  not  be  left 
under  precarious  circumstances,  because  of  the  plaintiff,  who 
might  have  made  all  proper  parties  at  first,  and  whose  fault  it 
was  that  it  was  not  so  done. '' 

§  74.    Another  illustration  of  the  rule  may  be  found  in  the 

•  1  West  9.  Randall,  2  Mnaon,  190,  191. 

*  See  Calvert  on  Partiea,  6,  6, 10, 11 ;  Poet,  $  186-162. 

•  Glib.  For.  Bom.  167, 168. 
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case  where  the  ancestor  has  entered  into  a  covenant  to  do  certain 
acts,  and  bound  himself  and  his  heirs  to  the  performance  thereof. 
If  he  should  die,  and  a  bill  in  equity  should  be  brought  against 
the  heir  alone,  to  compel  a  performance  of  the  covenant,  the  court 
would  require  the  executor  or  administrator  of  the  ancestor  to 
be  made  a  party ;  because  if  the  latter  had  assets,  the  heir  would 
be  entitled,  upon  another  bill  against  him,  to  reimburse  himself 
out  of  the  personal  assets.  But,  by  uniting  both  in  the  same 
bill,  the  court  would  be  enabled  at  once  to  do  complete  justice 
between  all  the  parties,  by  decreeing  the  executor  or  adminis- 
trator to  perform  the  covenant,  so  far  as  the  personal  assets  will 
extend,  and  the  rest  to  be  made  good  out  of  the  real  assets, 
descended  to  the  heir.  ^  But,  at  law,  the  heir  alone  might  be  sued.* 
§  74  a.  Another  illustration  may  be  derived  from  the  case 
of  a  mortgage  in  fee  to  secure  a  debt  by  bond.  There,  if  the 
mortgagee  dies,  the  heir  is  the  sole  party  entitled  at  law  to  sue 
the  mortgagor  for  possession  of  the  land;  and  the  executor  or 
administrator  the  sole  party  entitled  at  law  to  sue  for  the  debt 
upon  the  attendant  bond.  And  the  heir  and  executor  or  admin- 
istrator cannot  at  law  unite  in  one  suit  their  respective  claims, 
although  arising  out  of  the  same  transaction.  But  in  a  court  of 
equity,  both  may  be  united,  if  the  object  is  to  compel  a  payment 
of  the  debt  or  a  foreclosure  of  the  mortgage.  Nay,  although  the 
executor  or  administrator  is  deemed  in  equity  the  sole  party 
entitled  to  the  debt,  and  therefore  entitled  also  to  sue  upon  the 
mortgage  for  a  foreclosure;  yet  he  may  not  sue  alone;  but  he 
will  be  compelled  to  join  the  heir,  either  as  a  co-plaintiff,  or  as 
a  co-defendant,  because  the  mortgagor  is  entitled,  upon  payment 
of  the  debt,  to  have  a  reconveyance  of  the  estate,  and  this  can 
be  made  only  by  the  heir,  in  whom  the  estate  is  then  vested.  In 
short,  the  heir  is  treated  as  a  trustee  of  the  executor  or  admin- 
istrator, until  the  debt  is  paid,  and  when  it  is'  paid,  he  is  treated 
as  a  trustee  of  the  mortgagor;  and,  therefore,  to  avoid  circuity  of 
action  and  multiplicity  of  suits,  equity  requires  both  to  be  joined 
in  the  same  suit,  in  order  that  complete  justice  may  be  done  uno 
flatu.^    But  we  are  not  to  understand  from  this,  that  the  non- 

1  Knight  V.  Knight,  3  P.  Wms.  331,  888 ;  Calvert  on  Parties,  1-3. 
«  Ibid. 

•  See  Scott  v.  NicoU,  8  Russ.  476;  Calvert  on  Parties,  2,  3;  Id.  166;  Id.  187; 
Post,  §  200,  201. 
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joinder  or  misjoinder  of  proper  parties  can  be  made  an  objection 
in  all  stages  of  the  cause  wiUi  equal  effect.  The  mere  non- 
joinder of  a  party,  who  might  be  a  proper  party,  but  whose 
absence  produces  no  prejudice  to  the  rights  of  the  parties  before 
the  court,  will  constitute  no  fatal  objection  at  the  hearing  or 
rehearing,  or  upon  bill  of  review.^  The  same  rule  would  in 
general  apply  to  the  misjoinder  of  a  party,  either  as  plaintiff  or 
as  defendant;  for  at  the  hearing,  if  a  decree  can  be  made  without 
prejudice  to  the  rights  of  the  parties  before  the  court,  the  objec- 
tion will  not  avail.  ^ 

§  75.  If  the  proper  parties  are  not  made,  the  defendant  may 
either  demur  to  the  bill,  or  take  the  objection  by  way  of  plea  or 
answer ;  or  (subject  to  the  considerations  above  suggested),  when 
the  cause  comes  on  to  a  hearing,  he  may  object,  that  the  proper 
parties  are  wanting;  or,  the  court  itself  may  state  the  objection, 
and  refuse  to  proceed  to  make  a  decree ;  or,  if  a  decree  is  made, 
it  may,  for  this  very  defect,  be  reversed  on  a  rehearing,  or  on  an 
appeal ;  or  if  it  be  not  reversed,  yet  it  will  bind  none  but  the 
parties  to  the  suit,  and  those  claiming  under  them.^  So,  that 
all  the  evils  of  fruitless  or  inadequate  litigation  may  sometimes 
be  visited  upon  the  successful  party  in  the  original  suit,  by 
lea^ng  his  title  still  open  to  future  question  and  controversy, 
^^g  76.  This  doctrine,  as  to  parties,  constitutes  one  of  the  most 
striking  differences  between  the  proceedings  in  courts  of  law, 
and  the  proceedings  in  courts  of  equity.  In  general,  courts  of 
law  require  no  more  than  that  the  persons  directly  and  imme- 
diately interested  in  the  subject-matter  of  the  suit,  and  whose 
interests  are  of  a  strictly  legal  nature,  should  be  parties  to  it.^ 
All  other  persons,  who  have  merely  an  equitable,  or  remote  in- 
terest, are  not  only  not  required  to  be  parties,  but  are  excluded 
from  being  made  parties ;  and,  if  any  are  improperly  joined,  the 
fault  may  be  fatal  to  the  suit.^    Thus,  for  example,  at  law,  the 

1  Wliiting  V.  Bank  of  United  States,  18  Petera,  6, 14. 

s  Post,  S  286,  641,  644. 

s  Cooper,  Eq.  PL  83;  Gilb.  For.  Bom.  64,  66,  167,  168;  Wyatt,  Pr.  Reg.  299; 
Cockbum  v.  Thompson,  16  Ves.  826,  826;  Mitf.  Eq.  PI.  by  Jeremy,  180;  Darwent 
V  Walton,  2  Atk.  610;  Hickoik  v.  Scribner,  8  Johns.  Cas.  811,  816,  817;  Calvert 
on  Parties,  ch.  2.  §  4,  pp.  118-116;  1  Dan.  Ch.  Prac.  ch.  6,  §  8,  pp.  884-888. 

*  Com.  Dig.  Abatement,  E.  8  to  E.  14;  Id.  F.  4  to  F.  10;  Bice  v.  Shute,  6  Burr. 
2611 ;  Chitty  on  Plead.  (8d  ed.)  1-10. 

«  Com.  Dig  Abatement,  £.  16;  Chitty  on  Plead.  (8d  ed.)  7,  8, 18, 14. 
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executor  and  the  heir  cannot  join,  or  be  joined,  in  an  action, 
although  each  may  have  an  interest  in  the  controversy.  But  in 
equity,  they  may  both  join,  and  be  joined,  and,  indeed,  both  are 
often  necessary  and  proper  parties.^ 

§  76  a.  The  general  rule,  in  courts  of  equity,  as  to  parties,  is 
(as  has  been  already  stated^),  that  all  persons  materially  inter- 
ested in  the  subject-matter,  ought  to  be  made  parties  to  the  suit, 
either  as  plaintiffs,  or  as  defendants,  however  numerous  they 
may  be,  in  order,  not  only  that  complete  justice  may  be  done, 
and  that  multiplicity  of  suits  may  be  prevented;^  or,  as  the  rule 
was  once  stated  by  Lord  Hardwicke,  that  all  persons  ought  to  be 
made  parties  before  the  court,  who  are  necessary  to  make  the 
determination  complete,  and  to  quiet  the  question.^  It  has  been 
objected^,  that  this,  although  the  common  language  made  use  of 
in  the  authorities,  is  not  entirely  accurate,  or  free  from  vague- 
ness ;^  for  there  are  cases,  in  which  persons  are  materially 
interested  in  the  suit,  in  which,  nevertheless,  they  are  not 
always  required  to  be  parties;  as,  for  example,  a  remainder- 
man, after  an  estate  tail.^  On  the  other  hand  (it  may  be  added) 
there  are  cases,  where  persons  are  required  to  be  made,  or  at 
least  may  be  made,  parties,  who  do  not  seem  to  have  any  mate- 
rial interest  in  the  suit ;  as,  for  example,  a  naked  trustee,  a 
husband,  who  claims  no  interest  in  a  suit  respecting  his  wife's 
separate  estate,  a  mortgagor,  in  a  suit  brought  by  a  second 
mortgagee  to  redeem  the  first  mortgagee,  and  yet  not  seeking  a 
foreclosure  or  other  decree  against  the  mortgagor;  and  an  obligee 
of  a  bond,  who  has  made  an  absolute  assignment  thereof,  and 
claims  no  interest  therein,  in  a  suit  brought  by  the  assignee 
against  the  obligor.  ^ 

§  76  i.  It  has  also  been  suggested,  that  it  would  be  a  more  just 
exposition  of  the  general  rule,  to  declare  that  all  persons  inter- 

1  Flnnket  i;.  Penson,  2  Atk.  51 ;  Knight  v.  Knight,  3  P.  Wms.  888,  and  Mi  Cox's 
note  (A) ;  Calrert  on  Parties,  1,  2;  Ante,  {  74,  74a. 

«  Ante,  §  72. 

>  Mitf.  Eq.  PI.  hy  Jeremjr,  (4th  ed.)  164 ;  Calrert  on  Parties,  ch.  1,  §  1,  p.  3 ;  Palk 
V.  Clinton,  12  Yes.  68;  Cockburn  i?.  Thompson,  16  Yes.  825;  Hawkins  v,  Hawkins, 

1  Hare,  548,  546 ;  Weatherbjr  v.  St.  Giorgio,  2  Hare,  624 ;  Harrison  v,  Stewardson, 

2  Hare,  580 ;  Post,  {  149, 150,  206-208,  215-217 ;  [Hussey  v.  Dole,  24  Maine. 

«  Poore  V.  Clark,  2  Atk.  515. 

A  Calvert  on  Parties,  ch.  1,  {  1,  pp.  d-lL 

«  Post,  S  142, 144, 146. 

T  Post,  S  158, 186, 229, 281. 
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ested  in  the  object  of  the  suit  ought  to  be  made  parties.^  Un- 
doubtedly this  does  furnish  a  safe  and  satisfactory  guide  in  many 
cases  of  ordinary  practice ;  but  it  may  admit  of  doubt  whether  it 
is  universally  true,  or  whethei^  it  is  not  equally  as  open  to  criti- 
cism as  is  the  common  formulary,  in  which  the  rule  is  expressed^ 
In  a  just  sense,  a  remainder-man,  after  a  tenancy  in  tail,  has  an 
interest  in  the  object  of  a  suit  brought  by  a  tenant  in  tail,  affect- 
ing the  entire  fee;  and  yet  he  is  not  required  to  be  made  a 
party.  ^  So,  residuary  legatees  are  interested  in  the  object  of  a 
suit  by  a  creditor  against  the  executor,  to  establish  his  debt  or 
claim  against  the  estate ;  for  the  establishment  of  such  debt  or 
claim  goes  'pro  tanto  in  direct  diminution  of  their  interest  in  the 
residue.  Yet  they  are  never  required  to  be  made  parties.^  So 
trustees  for  the  payment  of  debts  and  legacies  may  sustain  a 
suit,  either  as  plaintiffs  or  as  defendants,  touching  the  trust 
estate,  without  bringing  the  creditors  or  legatees  before  the 
court  as  parties.^  On  the  other  hand,  persons,  who  seem  to 
have  no  interest,  either  in  the  subject,  or  in  the  object  of  a  suit 
are  sometimes  required,  as  has  been  already  suggested,  to  be 
made  parties,  or  at  least  may  be  made  parties.  Thus,  if  the  heir 
is  sued  upon  a  bond  of  his  ancestor,  by  the  obligee,  it  is  said, 
that  the  executor  or  administrator  of  the  ancestor  ought  to  be 
made  a  party,  because  the  personal  assets  are  primarily  liable 
for  the  debt,  although  the  object  of  the  bill  is  purely  to  obtain 
payment  from  the  heir.*  Yet  this  principle  is  not  applied 
throughout;  for,  as  we  shall  presently  see,  a  mortgagee  may 
proceed  against  the  heir  of  a  mortgagor  for  a  foreclosure,  with- 
out making  the  executor  or  .administrator  a  party,  although  the 
personal  assets  are,  in  such  a  case^  primarily  liable  for  the  debt.^ 

1  Calvert  on  Parties,  ch.  1,  §  1, 11. 

*  CalTert  on  Parties,  ch.  1,  {  1,  p.  4 ;  Id.  ch.  3,  §  7,  pp.  189^197 ;  Post,  { 141, 144- 

14a 

*  Cahrert  on  Parties,  ch.  1,  §  1,  p.  6;  Post,  {  148, 160. 
«  Post,  §  160. 

»  Post,  §  173 ;  Calvert  on  Parties,  ch.  1,  {  1,  pp.  2, 8.  In  Munch  v,  Coclserell,  8  Sim. 
219,  the  suit  was  brought  by  A.  for  one  moiety  of  a  trust  fund,  the  other  belonging 
to  B.,  and  the  allegation  of  the  bill  was  that  the  whole  fund  was  improperly  dealt 
with.  The  rioe-chancellor  held,  that  as  it  did  not  appear  that  B.  had  been  satisfied 
as  to  his  share,  he  ought  to  be  made  a  party  to  the  suit,  that  the  whole  matter  might 
be  settled  in  one  suit  Here,  we  see,  that  though  the  object  of  the  bill  as  to  one 
moiety  might  be  obtained,  the  court  acted  upon  the  ground  that  other  considerations 
might  require  other  parties.    Post,  {  169,  218,  214. 

*  Post,  f  176, 188^  198,  and  notes,  196. 
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§  76  c.  The  truth  is,  that  the  general  rule  in  relation  to  par- 
ties, does  not  seem  to  be  founded  on  any  positive  and  uniform 
principle ;  and  therefore  it  does  not  admit  of  being  expounded 
by  the  application  of  any  universal  theorem,  as  a  test  It  is  a 
rule  founded  partly  in  artificial  reasoning,  partly  in  considera- 
tions of  convenience,  partly  in  the  solicitude  of  courts  of  equity 
to  suppress  multifarious  litigation,  and  partly  in  the  dictate  of 
natural  justice,  that  the  rights  of  persons  ought  not  to  be  affected 
in  any  suit,  without  giving  them  an  opportunity  to  defend  them.  * 
Whether,  therefore,  the  common  formulary  be  adopted,  that  all 
persons  materially  interested  in  the  suit,  or  in  the  subject  of  the 
suit,  ought  to  be  made  parties,  or  that  all  persons  materially 
interested  in  the  object  of  the  suit,  ought  to  be  made  parties, 
we  express  but  a  general  truth  in  the  application  of  the  doctrine, 
which  is  useful  and  valuable,  indeed,  as  a  practical  guide,  but  is 
still  open  to  exceptions,  and  qualifications,  and  limitations,  the 
nature  and  extent  and  application  of  which  are  not,  and  cannot, 
independently  of  judicial  decision,  be  always  clearly  definedjC(a) 

1  Ante,  §  76  a.    Post,  §  94-96,  182, 136, 135  a. 

*  Mr.  Calrert,  in  his  learned  work  on  Parties  (pp.  1-11),  has  examined  this  subject 
with  great  care  and  abilitjr.  The  following  extracts,  although  long,  will  ampljr 
reward  the  attention  of  every  professional  reader:  — 

"  The  combination  of  the  two  principles  which  hare  been  mentioned,  has  given 
rise  to  the  general  rale  npon  the  proper  parties  to  a  suit  in  equity.  This  rule  has 
been  laid  down  by  different  writers  and  judges  in  very  different  expressions.  Lord 
Redesdale  says,  in  the  continuation  of  the  passage,  just  quoted,  "  For  this  purpose, 
all  persons  materially  interested  in  the  subject,  ought  generally  to  be  parties  to  the 
suit,  plaintifls  or  defendants,  however  numerous  they  may  be,  so  that  the  court  may 
be  enabled  to  do  complete  justice  by  deciding  upon  and  settling  the  rights  of  aU 
persons  interested,  and  that  the  orders  of  the  court  may  be  safely  executed  by  those 
who  are  compelled  to  obey  them,  and  future  litigation  may  be  prevented.'  Lord 
Hardwicke  (Poore  r.  Gark,  2  Atk.  616, 1742)  says :  *  The  general  rule  is,  that  if  you 
draw  the  jurisdiction  out  of  a  court  of  law,  you  must  have  all  persons  parties  before 
this  court  who  will  be  necessaiy  to  make  the  determination  complete,  and  to  quiet 
the  question.'  Lord  Thurlow  says  (Anon.  1  Ves.  Jr.  29, 1789), '  AH  parties  having  an 
apparent  right,  must  be  brought  into  court  before  the  court  will  do  anything  which 
may  aflfbct  their  right.'  Sir  William  Grant  says :  '  As  far  as  it  is  possible,  the  court 
endeavors  to  make  a  complete  decree,  that  shall  embrace  the  whole  sul:ject,  and 
determine  upon  the  rights  of  all  parties  interested  in  the  estate.'  (Palk  v.  Clinton, 
12  Ves.  68,  1806.)  Lord  Eldon  says  (Cockbum  v.  Thompson,  16  Yes.  826,  1809), 
'  The  strict  rule  is,  that  all  persons  materially  interested  in  the  subject  of  the  suit, 
however  numerous,  ought  to  be  parties ;  that  there  may  be  a  complete  decree  be- 


(a)  Written  instruments  will  be  re-  der  them  in  privity,  including  pur- 
formed  in  equity  only  as  between  the  chasers  from  them  with  notice  of  the 
original  parties  and  those  claiming  un-     facts.    Cross  o.  Bean,  81  Maine,  625. 
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On  this  account  it  is  of  great  importance  to  ascertain,  what  are 
the  admitted  exceptions  to  the  general  rule,  and  to  ascertain 

tween  all  parties  having  material  interests/  Sir  William  Grant  again  says  (Wilkins 
9.  Fry,  1  Mer.  202, 1816),  'In  equity  it  is  sufficient  that  all  parties  interested  in  the 
subject  of  the  suit  should  be  before  the  court,  either  in  the  shape  of  plaintiffs  or  of 
defendants.' 

**  Ttie  object  of  quoting  so  many  authorities  for  the  general  rule,  is  not  merely  to 
show  how  uniTersally  it  has  been  acknowledged,  but  still  more  to  call  attention  to 
the  vague  language  in  which  it  has  been  expressed  by  very  logical  reasoners.  Lord 
Redesdale  has  qualified  the  rule,  which  lie  laid  down,  in  these  words  (Red.  PI.  170) : 
'  In  many  cases  the  expression  that  all  persons  interested  in  the  subject  must  be 
parties  to  a  suit,  is  not  to  be  understood  as  extending  to  all  persons  who  may  be 
eoHSfquaUicUi^  interested.'  Yet  if  Lord  Redesdale's  rule,  even  in  company  with  this 
qualification,  were  to  be  adopted  as  a  guide  for  practice,  it  would  frequently  lead  to 
inferenoes  which  are  at  Tarianoe  with  decisions  acknowledged  to  be  correct.  For 
instance,  a  remauider-man  in  fee  after  an  estate  tail,  is  (Cockbum  u.  Thompson,  sup.) 
not  to  be  made  a  party  to  a  suit  in  which  the  title  to  the  estate  is  determined, 
though  one  who  claims  an  interest  only  for  life,  antecedent  to  the  estate  tail,  must 
be  made  a  party.  A  person  who  possesses  either  of  these  two  characters  is  '  a  per- 
son interested,'  and  'materially  interested;'  nor  is  there  any  meaning  in  the  term 
'«conseqnentially'  which  applies  to  the  former,  and  not  to  the  latter.  If  a  creditor 
(Lawson  v.  Barker,  1  Bro.  C.  C.  902, 1783)  sues  for  payment  of  his  debt,  it  is  clear 
that  the  residuary  legatees  are  interested  in  resisting  the  claim ;  for  if  tlie  resistance 
to  the  debt  is  successful,  their  shares  of  the  residue  will  be  increased.  Yet  it  is  not 
necessary  to  join  them  as  parties  with  the  executors.  A  residuary  legatee,  or  in 
case  no  residuary  legatee  is  appointed,  a  next  of  kin,  appears  to  have  precisely  the 
same  degree  of  interest  in  opposing  a  suit  to  establish  a  legacy  as  an  heir-at-law  has 
in  opposing  a  suit  to  establish  a  devise ;  the  interest  of  the  one  is  in  no  respect 
more  'consequential 'than  the  interest  of  the  other;  yet  the  heir-at-law  is  a  neces- 
sary party  in  one  suit ;  and  the  next  of  kin,  or  residuary  legatee,  is  not  a  necessary 
party  in  the  other.  Such  being  the  indefinite  character  of  the  rule  according  to 
the  terms  in  which  it  has  been  laid  down  by  high  authority,  it  might  be  at  first 
inferred  that  the  nature  of  the  subject  would  not  admit  of  any  more  precise  expres- 
sion ;  and  the  same  inference  might  follow  from  a  merely  cursory  obserration  of 
the  decided  cases,  fit  must,  however,  be  observed,  tliat  the  object  at  which  judges 
hare  aimed  in  giving  their  judgments,  has  been,  to  lay  down  the  rule  with  sufficient 
accuracy  for  the  case  immediately  before  them,  and  that  they  have  not  attempted 
to  pronounce  a  general  rule  applicable  in  all  cases^  They  miglit  have  had  in  their 
minds  a  precise  idea  of  the  general  principle,  althdugh  they  did  not  express  it  pre* 
daely.  An  attempt  will  now  be  made  to  ascertain  the  precise  nature  of  that  prin- 
ciple, and  to  express  the  rule  in  such  language  as  may  be  sufficiently  definite  to 
■erre  as  a  guide  upon  all  occasions.  Lords  Eldon  and  Thurlow,  and  Sir  Willis  ra 
Grant,  mention  as  necessary  parties  all  persons  interested  in  the  subject  of  suit. 

(The  expression,  'subject  of  suit,'  may  mean  one  of  two  things;  either  the  fundi; 
or  estate,  respecting  which  the  question  at  issue  has  arisen,  or  else  that  question  i , 
itsell  For  instance,  in  a  foreclosure  suit,  it  may  mean,  either  in  the  first  sense, 
the  mortgage  debt,  or  mortgaged  premises,  or  else,  in  the  second  sense,  the  ques- 
tion whether  a  foreclosure  ought  or  ought  not  to  take  place.  In  the  passage  which 
has  been  quoted  from  the  case  of  Palk  v.  Clinton,  it  is  clear  that  Sir  W.  Grant  used 
it  in  the  iint  sense.    Lord  Eldon,  in  the  case  of  Cockbum  o.  Thompson  (16  Yes. 
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what  are  the  grounds  on  which  they  are  founded ;  for  when  these 
exceptions,  and  the  grounds  thereof,  are  fully  seen  and  explained, 

826, 1808)  appears  to  bare  used  the  wordi  in  tlie  same  sense ;  for  in  ftirther  ezpla- 
Dation  of  the  general  rule,  he  says, '  Accordingly,  there  are  sereral  weU-known  cases 
of  exception ;  and  without  going  through  with  them  all,  I  wiU  mention  one  instance 
of  not  applying  it  to  persons  haying  Taluable  interests  in  real  estate ;  namely,  where 
it  has  been  held  sufficient  to  bring  before  the  court  the  first  person  haTing  an  estate 
of  inheritance ;  though  it  cannot  be  denied,  that  persons  haying  present  immediate 
yaluable  interests  in  the  same  real  estate,  may  become  most  deeply  affected  by 
what  is  done  here  in  their  absence/  The  sense  in  which  Lord  Thurlow  used  the 
term,  cannot  be  ascertained  from  Mr.  Vesey's  very  brief  (Anon.  1  Yes.  Jr.  29, 1789) 
report  of  the  anonymous  case,  which  has  been  quoted.  If  the  words, '  subject  of 
suit,'  were  taken  in  that  yery  extensive  meaning  in  which  Lord  Eldon  and  Sir  W. 
Grant  used  it,  the  general  rule,  as  laid  down  by  them,  would  be  inconsistent  with 
several  distinctions  which  are  firmly  established.  For  instance,  if  there  is  a  con- 
tract to  sell  an  estate,  wbicli  the  yendor  claims  under  a  wiU,  the  purchaser  filing  his 
bUl  for  specific  performance  of  the  contract,  need  not  make  the  heir  a  party,  if  he 
does  not  pray  proof  of  the  wiU ;  but  if  he  does,  he  must  make  him  a  party.  Yet 
tlie  interest  of  the  heir  in  the  estate,  that  is  according  to  Lord  Eldon's  and  Sir  W. 
Grant's  use  of  the  term,  in  tlie  subject  of  the  suit,  cannot  be  at  all  varied  by  the 
insertion  of  such  a  prayer.  The  executor  of  a  mortgagor  has  neither  greater  nor 
less  interest  in  the  estate  mortgaged,  whether  the  prayer  of  the  mortgagee's  bill  is 
for  a  sale  or  for  a  foreclosure;  yet  if  it  is  only  for  a  foreclosure,  he  is  not  neces- 
sarily a  party ;  but  he  is,  if  the  prayer  is  for  a  sale.  When  a  lessee  of  tithes  in- 
stitutes a  suit  respecting  them,  the  lessor  is  not  a  requisite  party,  unless  tlie  prayer 
is  in  part  for  the  establishment  of  the  right  to  tithes ;  although  he  is  of  course 
equally  interested  in  the  tithes  themselves,  whether  such  a  prayer  is  or  is  not  intro- 
duced into,  the  bill.  /Afany  cases  may  be  mentioned,  which  show,  that  according  to 
general  practice,  a  mere  interest  in  the  subject  of  suit,  as  the  term  was  used  by 
Lord  Eldon  and  Sir  W.  Grant  in  the  passages  quoted  above,  is  not  sufficient  to 
render  a  person  a  necessary  party^  The  cases  of  Saville  v.  Tancred,  and  Franco 
V.  Franco,  are  inserted  here  as  examples  of  sueh  cases.  Saville  (Saville  v.  Tancred, 
1  Yes.  101, 1748),  pawnee  of  a  strong  box,  containing  jewels  which  belonged  to  the 
Duke  of  Devonshire,  filed  a  bill  against  Tancred,  in  whose  custody  it  was,  to  compel 
him  to  deliver  it  up,  and  to  give  an  account  An  objection  was  made,  that  the 
duke's  representative  should  have  been  made  a  party ;  but  Lord  Hardwicke  '  over- 
ruled the  objection ;  for  pawnee  of  a  pledge,  as  Sayille  was,  may  bring  trover  or 
detinue  at  law  for  it,  without  troubling  himself  with  the  pawner ;  for  he  has  a 
special  property.  But  suppose  he  was  not  pawnee,  but  had  only  the  possession  of 
them,  and  delivered  them  to  another ;  that  person  has  nothing  to  do  with  the  duke. 
Therefore  let  these  jewels  come  into  his  hands  which  way-^  they  will,  he  may  give 
the  custody  of  them  to  any  one,  and  have  them  back  without  hurting  the  duke  or 
his  representative.'  In  Franco  o.  Franco  (8  Yes.  Jr.  75, 1796)  the  plaintiff,  a  trus- 
tee, had,  at  the  request  of  his  co-trustee,  the  defendant,  transferred  the  trust  fund 
into  his  name.  The  bill  prayed,  amongst  other  things,  that  the  defendant  might 
be  decreed  to  replace  the  fhnd,  and  it  was  contended,  on  demurrer,  that  the  cegtuis 
que  trust  ought  to  have  been  parties ;  but  Lord  Loughborough  said, '  This  is  no  bill 
for  execution  of  a  trust.  Whatever  demand  the  cestuis  que  trust  would  have,  they 
could  never  found  themselves  upon  the  case  the  present  plaintiff  makes  against  tho 
defendant,'  and  oyerruled  the  demurrer.    It  need  hardly  be  remarked,  that  in  Saville 
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they  will  famish  strong  lights  to  guide  us  in  our  endeavors  to 
apply  the  rule  and  the  exceptions  to  new  cases,  as  they  arise  in 

V.  Tancred,  the  Duke  of  DeTonsbire  was  interested  in  the  Jewels,  and  that  in  Franco 
V.  Franco,  the  eettuU  gne  inut  were  interested  in  the  stock./ In  cases  concerning  trust 
property,  it  is  particularly  necessary  to  pay  attention  to  the  correct  rule ;  for  the 
cetiMu  que  truit  are  always  the  persons  interested  in  the  subject  of  the  suit,  and  yet 
they  are  rery  frequently  not  to  be  introduced  among  the  parties.  Where,  for 
instance,  there  are  trustees  to  sell  an  estate,  reoeiTe  the  purchase  money,  and  pay 
it  to  particular  indiTiduals.  If  tlie  mere  object  of  the  suit  is  to  get  into  the  hands 
of  tlie  trustee  the  property  which  is  to  be  enjoyed  by  the  cestuU  que  trust,  the  latter 
need  not  be  made  parties ;  and  the  reason  seems  to  be,  that  their  equitable  rights 
remain  in  precisely  the  same  situation,  whether  the  trustees  are  successful  or  un- 
soccesaful  in  their  suit  Yet  it  is  quite  clear,  that  they  would  be  necessary  parties, 
if  all  were  so  considered  who  are  interested  in  tlie  subject  of  the  suit,  according  to 
the  meaning  of  the  term  'subject,'  which  has  been  referred  to.  yhe  rule.^then^ 
which  has  been  stated" In  "these  cases  with  reference  to  the  sub^t  of  the  suit,, 
meaning  therebjr  the  estate  or  fund,  on  which  the  question  at  issue  has  arisen, 
doe*  not  appear  to  be  adapted  to  general  application.  It  must  be  taken  in  conaec- 
tbm  with  other  authorities,  which  will  now  be  quotedO/ln  King  v,  Martin  (2  Ves.  Jr. 
643, 1795)  Lord  Loughborough  says, '  There  is  no  pretence  for  the  demurrer.  This 
is  a  bill  stating  a  case  for  relief,  a  case  of  confederacy  between  the  defendants ;  and 
the  material  party,  and  against  whom  a  decree  might  be  made,  not  perhaps  for  the 
specific  rriief  prayed  by  this  bill,  is  the  bankrupt,  who  has  demurred.  The  case  of 
making  a  witness  to  a  will  a  defendant,  to  know  what  he  will  say  when  he  comes 
to  support  the  will,  is  perfectly  different ;  but  if  it  was  a  case  in  which  the  wiU 
was  impeached,  as  obtained  by  firaudulent  practices,  the  witnesses  are  proper  par- 
ties.' Lord  Eldon  says,  in  Fenton  v.  Hughes  (7  Ves.  288, 1802),  '  It  is  admitted, 
that  it  is  impossible  to  file  a  bill  against  a  person,  who  is  a  mere  witness,  if  the 
•object  of  the  bill  is  to  hare  relief  hi  equity.  That  is  established  by  a  great  Tariety 
of  aatfaorities.'  The  general  effect  of  this  decision  is  said  by  Sir  T.  Plumer,  in 
Whitworth  p.  Dayis  (1  Ves.  ft  B.  660, 1818),  to  be, '  that  a  person,  who  has  no  intei^ 
eat  and  Is  a  mere  witness,  against  whom  there  can  be  no  relief,  ought  not  to  be 
made  a  par^.'  Sir  John  Leach  says,  in  Smith  o.  Snow  (3  Mad.  10, 1818),  *  Persons 
not  interested  hi  the  suit  cannot  be  made  pMies,  and  it  is  sufficient  to  say,  that  it 
is  not  alleged  that  these  defendanU  hare  any  mterest  in  the  suit'  And  again,  in 
Lloyd  9.  Lander  (6  Had.  289, 1821),  speakmg  of  a  bankrupt,  he  says, '  Having  thus 
neither  interest  dor  power  in  the  subject  of  the  suit,  which  requires  to  be  bound  by 
the  decree  of  the  court,  it  is  difficult  to  oonceive  any  principle  upon  winch  he  can 
be  considered  as  a  necessary  party.'  The  dicta  which  have  been  last  quoted,  coin- 
cide with  the  ophiion  of  Lord  Hardwlcke,  in  Poore  v.  CUrk  (2  Atk.  615, 1742),  when 
be  made  the  criterion  to  be,  *  what  persons  are  necessary  to  make  the  determination 
complete,  and  to  quiet  the  question.'  So  Lord  Lyndhurst  says,  in  his  judgment 
upon  the  case  of  Small  v.  Atwood  (Tounge,  468, 1882),  'The  general  rule  is,  that 
all  persons  who  are  uiterested  in  the  question,  must  be  parties  to  a  suit  instituted 
in  the  court  of  equity.'  A  similar  principle  is  expressed  in  Comyns's  Dig.  tit  Chan- 
cery, E.  2.  Mr.  StaiiLie  says,  that  the  interest  which  disqualifies  a  wimess,  is  an  inter- 
est in  the  result  of  the  cause  (toL  1,  p.  102) ;  munely,  that  '  all  concerned  in  the 
demand  ought  to  be  made  partners  in  equity.'  \b^ot  all  concerned  in  the  subject- 
matter  respecting  which  a  thing  is  demanded ;  but  alTcoDcernedt  In  the  very  IhTfift 
which  ia  demanded,  the  matter  petitioned,  for  in  the  prayer  of  the  bill ;  m  other 
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judgment     And  here  it  may  be  proper  to  state  the  remark  of 
a  learned  chancellor,  speaking  upon  this  very  subject  of  parties, 

words,  the  object  of  suit,  i  The  same  remark  applies  to  all  the  authorities,  which 
have  been  just  quoted.  /fTbey  make  the  propriety  of  a  person  being  made  a  part/ 
depend  upon  his  interest,  not  in  the  subject-matter,  but  in  the  object  of  the  suit^  If 
this  distinction  between  the  meaning  of  '  tlie  subject  of  a  suit/  and  that  or*  the 
object  of  a  suit,'  is  borne  in  mind,  it  may  appear  superfluous  to  show  bjr  otlier 
authorities,  that  the  word  '  interest/ when  used  as  a  criterion  of  the  furoper  parties  to 
a  suit,  means  interest  in  its  object,  and  not  interest  in  its  subject-matter.    Still,  as 
the  word  seems  to  have  been  loosely  employed  in  the  opinions,  which  were  quoted 
in  the  first  instance,  and  as  the  correct  interpretation  of  it  may  be  the  key  to  many 
of  the  difficulties,  which  arise  respecting  parties,  no  apology  will  be  required  for 
mentioning  tlie  interpretation  of  the  word,  which  has  appeared  in  a  work  recently 
published  by  Mr.  Wigram.     In  the  foUowing  passages,  he  is  ascertaining,  what  are 
the  documents,  which  a  plaintiff  may  compel  a  defendant  to  produce.     '  The  plain- 
tiff' (PoinU  on  the  Law  of  Discovery,  by  James  Wigram,  K.  C,  p.  199),  'must 
show  that  he  has  an  interest  in  the  documents,  the  production  of  which  he  seeks. 
There  can  be  no  objection  to  this  mode  of  expressing  the  rule,  provided  the  sense, 
in  which  the  word  interest  is  used,  be  accurately  defined.    But  without  such  a  defini- 
tion, it  is  obvious,  that  this  mode  of  expressing  the  rule  is  unprofitable  for  instruc- 
tion.   The  word  interest  must  here  be  understood  with  reference  to  tlie  subject- 
matter  to  which  it  is  applied.'    *  The  word  interest  must  therefore,  in  these  cases  be 
understood  to  mean,  an  interest  in  the  production  of  a  document  for  that  specific 
purpose.'    '  Unless  the  meaning  of  the  word  interest  be  limited  in  the  way  pointed 
out,  it  is  obvious,  that  the  effect  of  a  simple  claim  (perhaps  without  a  shadow  of 
interest)  would  be  to  open  every  muniment  room  in  the  kingdom,  and  every  mer- 
chant's accounts,  and  every  man's  private  papers,  to  the  inspection  of  the  merely 
curious.'    In  perfect  keeping  with  these  remarks  is  Mr.  Wigram's  explanation  of  the 
word  material,  when  it  is  said,  that  the  plaintiff  has  a  right  to  the  discovery  of  all 
matters  which  are  material  to  his  case.    '  The  word  material*  (Points  on  the  Law  of 
Discovery,  p.  65)  'is  relative,  —  material  with  reference  to  the  purpose  for  which 
discovery  is  given ;  that  is,  material  with  reference  to  the  plaintiff's  case.    Now  the 
plaintiff's  case  —  in  the  sense  in  which  the  words  are  here  used  —  is  that  case  upon 
which  the  parties  are  about  to  go  to  trial.'     Mr.  Wigram  afterwards  quotes  a  pas- 
sage from  Lord  Redesdale,  in  which,  stating  the  general  right  of  a  plaintiff  to  a  dis- 
covery of  the  matters  alleged  in  the  bill,  he  says :  '  Provided  they  are  necessary  to 
ascertain  certain  facu  material  to  the  merits  of  his  case,  and  to  enable  him  to  obtain 
a  decree.'     These  passages  are  the  more  important  in  confirming  the  rule  upon  par- 
ties, which  will  be  proposed,  as  there  is  a  strict  analogy  between  the  purpose  for 
which  parties  are  made,  and  that  for  which  discovery  is  given.    '  The  purpose/  says 
Mr.  Wigram  (Points  on  the  Law  of  Discovery,  p.  2(X)),  *  for  which  discovery  is  given, 
is,  simply  and  exclusively,  to  aid  the  plaintiff*  on  the  trial  of  an  issue  between  him- 
self and  the  defendant.'    So  the  purpose,  for  which  parties  are  made,  is  to  enable 
the  plaintiff  to  bring  that  issue  to  trial.     Therefore,  the  rule  upon  discoveries  to 
l>e  made,  and  upon  parties  to  be  brought  into  court,  ought  to  be  founded  on  the  same 
principle.     Upon  the  combination  of  all  these  authorities,  it  is  proposed  to  state  tlie 
general  rule  in  the  following  words  :  '  ^1)  persons  having  an  interest  in  the  o^ectot 

the  suit^  ought  to  be  made  parties.' "    Calvert  on  Parlies,  cL  1,  §  1,  pfu  S-JJ The 

subject  is  also  learnedly  discussed  in  a  very  able  article  in  the  London  Taw  Blf^yi- 
dne  for  May,  1839,  pp.  288*242.  See  also  Calrert  on  Parties,  ch.  1,  {  2,  p.  19 ;  Post, 
§  149, 160,  207,  208,  215-217. 
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as  containing  a  salutary  admonition  and  instructive  lesson,  that 
it  is  the  duty  of  every  court  of  equity  to  adapt  its  practice  and 
course  of  proceeding,  as  far  as  possible,  to  the  existing  state  of 
society,  and  to  apply  its  jurisdiction  to  all  new  cases,  which, 
from  the  progress  daily  making  in  the  affairs  of  men,  must  con- 
tinually arise;  and  not,  from  too  strict  an  adherence  to  forms 
and  rules  established  under  very  different  circumstances,  to 
decline  to  administer  justice,  and  to  enforce  rights,  for  which 
there  is  no  other  remedy.^ 

§  77.  Let  us,  therefore,  before  entering  upon  the  more  par- 
ticular considerations  applicable  to  this  subject^^xamine  into 
and  consider  the  general  nature  of  the  exceptions,  which  have 
been  admitted  to  the  general  rule  in  equity,  that  all  persons 
legally  or  beneficially  interested  in  the  subject-matter  of  a  suit 
should  be  made  parties;  or,  if  the  expression  be  deemed  more 
exact  and  satisfactory,  that  all  persons,  who  are  interested  in 
the  object  of  the  bill,  are  necessary  and  proper  partiesy^^  All 
these  exceptions  will  be  found  to  be  governed  by  one  and  the 
same  principle,  which  is,  that,  as  the  object  of  the  general  rule  is 
to  accomplish  the  purposes  of  justice  between  all  the  parties  in 
interest,  and  it  is  a  rule  foimded,  in  some  sort,  upon  public  con- 
venience and  policy,  rather  than  upon  positive  principles  of 
municipal  or  general  jurisprudence,  courts  of  equity  will  not  suf- 
fer it  to  be  so  applied  as  to  defeat  the  very  purposes  of  justice, 
if  they  can  dispose  of  the  merits  of  the  case  before  them  without 
prejudice  to  the  rights  or  interests  of  other  persons,  who  are  not 
parties,  or  if  the  circumstances  of  the  case  render  the  application 
of  the  rule  wholly  impracticable.*  On  the  other  hand,  if  com-j 
plete  justice  between  the  parties  before  the  court  cannot  be  done  ■ 
without  others  being  made  parties,  whose  rights  or  interests  will ' 
be  prejudiced  by  a  decree,  then  the  court  will  altogether  stay  its 
proceedings,  even  though  those  other  parties  cannot  be  brought 
before  the  court;  for  in  such  cases  the  court  will  not,  by  its 

^  Lord  Cottenham,  in  Mare  p.  Malocliy,  1  Myl.  &  Cr.  659 ;  and  Taylor  v.  Salmon, 
4  Mjl.  &  Cr.  14L  Post,  §  94,  lia,  note,  182, 185  a ;  Cockbum  v.  Thompson,  16  Yes. 
821 ;  Elmendorf  v.  Taylor,  10  Wheat.  167 ;  West  v.  Randall,  2  Mason.  181 ;  Colt  v, 
Lasnier,  9  Cowen,  820,  880 ;  Richardson  v.  Hastings,  7  Beav.  828. 

*  Cockbam  v.  Thompson,  16  Yes.  821,  826;  Adair  v.  New  River  Co.  11  Yes.  429; 
Wendell  o.  Yan  Rensselaer,  1  Johns.  Ch.  849.  850;  Wiser  v.  Blachly,  1  Johns.  Ch. 
487 ;  Brasher  v.  Yan  Cortlandt,  2  Johns.  Ch.  245,  247 ;  West  v.  Randall,  2  Mason, 
190-196;  HaUett  v.  Hallett,  2  Paige,  15,  18,  19;  Joy  v,  Wirtz,  1  Wash.  C.  C.  517  r 
Elmendorf  v.  Taylor,  10  Wheat  152 ;  Post,  §  94-96,  ISO. 
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endeavors  to  do  justice  between  the  parties  before  it,  risk  the 
doing  of  positive  injustice  to  other  parties  not  before  it,  whose 
claims  are  or  may  be  equally  meritorious.^  We  shall  presently 
have  occasion  to  notice  some  illustrations  of  the  principle  of  the 
exceptions,  and  of  the  qualifications  of  it,  to  which  we  have 
alluded. « 

§  78.  The  first  exception  to  the  rule,  which  we  shall  notice, 
is  founded  upon  the  utter  impracticability  of  making  the  new 
proper  or  necessary  parties.  This  occurs,  of  course,  when  such 
new  parties  are  without  the  jurisdiction  of  the  court,  and  when, 
consequently,  they  cannot  be  reached  by  the  process  of  the  court. 
In  such  a  case,  to  require  such  persons  to  be  made  parties,  would 
be  equivalent  to  a  dismissal  of  the  suit,  and  amount  to  a  denial 
of  justice.  Hence,  it  is  a  common  rule  of  the  court,  that  when 
a  person,  who  ought  to  be  a  party,  is  out  of  the  jurisdiction  of 
the  court,  if  the  fact  is  stated  in  the  bill,  and  admitted  by  the 
answer,  or  proved  (if  denied)  at  the  hearing,  that  of  itself  con- 
stitutes a  sufficient  ground  for  dispensing  with  his  being  made  a 
party,  and  the  court  will  proceed  to  a  decree  without  him.' (a) 
Thus,  for  example,  the  general  rule  is,  that  to  a  bill  against  a 
partnership,  all  the  partners  must  be  made  parties.  But  if  one 
of  the  partners  be  resident  in  a  foreign  country,  so  that  he  can- 
not be  brought  before  the  court,  and  the  fact  is  so  charged  in  the 

1  Hallett  V.  Hallett,  2  Paige,  16 ;  West  v.  RandaU,  2  Mason,  190-196 ;  Fell  v. 
Brown,  2  Bro.  Ch.  276 ;  J07  v.  Wirtz,  1  Wash.  C.  C.  617 ;  Marshall  v.  Beverley,  6 
Wheat.  813;  Ward  v.  Arredondo,  1  Paine,  C.  C.  410;  a.  o.  Hopk.  218;  Post, 
§  180^134. 

a  Post,  §  130-184. 

>  Mitf.  £q.  PI.  hj  Jeremjr,  164 ;  Cooper,  Eq.  PI.  39, 186, 187 ;  Smith  v,  Hibernian 
Mine  Co.  1  Sch.  &  Lefr.  240;  Quintine  t\  Yard,  1  Eq.  Abr.  74.  In  Cockbnm  v. 
Thompson,  16  Yes.  326,  Lord  Eldon,  speaking  on  the  subject  of  dispensing  with 
parties  and  of  the  exceptions  to  the  general  rule,  said :  "  The  same  principle,  in  a 
great  yariety  of  cases,  has  obliged  the  court  to  dispense  with  the  general  mle  as  to 
persons  out  of  its  jurisdiction ;  and  there  are  many  instances  of  justice  administered 
in  this  court  in  the  absence  of  those,  without  whose  presence,  aa  parties,  if  they  were 
within  the  jurisdiction,  it  would  not  be  administered,  as  it  obyiously  cannot  be  so 
completely  as  if  all  persons  interested  were  parties.  But  the  court  does  what  it 
can.'*  See  also  Adair  i;.  New  River  Co.  11  Ves.  443,  444 ;  Taylor  v.  Salmon,  4  Myl. 
&  Cr.  184;  Wallworth  v.  Holt.  4  Myl.  &  Cr.  619.  684-640.  Where  the  party  is  out 
of  the  jurisdiction,  that  fact  should  be  positively  averred  in  the  bill,  and  not  left  to 
mere  inference ;  as,  for  example,  by  averring  that  the  party  absconded  a  year  before 
the  bill  was  filed.    Penfold  v,  Nunn,  6  Sim.  408. 


(a)  Drage  t^.  Hartopp,  28  Ch.  D.  414. 
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bill,  the  court  will  ordinarily  proceed  to  make  a  decree  against 
the  partners,  who  are  within  the  jurisdiction; (with  this  qualifi- 
cation,  however,  that  it  can  be  done  without  manifest  injustice 
to  the  absent  partner.  ^  (a)  | 

§  79.  This  ground  of  exception  is  peculiarly  applicable  to 
suits  in  equity  in  the  courts  of  the  United  States,  which  suits 
can  in  general  be  maintained  only  by  and  against  citizens  of 
different  states.  If,  therefore,  the  rule  as  to  parties  were  of 
universal  operation,  many  suits  in  those  courts  would  be  inca- 
pable of  being  sustained  therein,  because  all  the  proper  or  neces- 
sary parties  might  not  be  citizens  of  different  states ;  so  that  the 
jurisdiction  of  the  court  would  be  ousted  by  any  attempt  to  join 
them.^  On  this  account  it  is  a  general  rule  in  the  courts  of  the 
United  States  to  dispense,  if  consistently  with  the  merits  of  a 
ease  it  can  possibly  be  done,  with  all  parties,  over  whom  the 
court  would  not  possess  jurisdiction.' 

X  Cooper,  Eq.  PI.  36;  Mitf.  Eq.  PI.  hy  Jeremjr,  81, 164;  Cowslad  o.  Cely,  Prec. 
Ch.  83 ;  Darwent  v.  Walton,  2  Atk.  610 ;  Walley  i;.  Walley,  1  Vera.  487 ;  Milligan  r. 
Milledge,  3  Cranch,  220.  [Where  a  bill  in  equity  by  one  of  four  partners  against 
only  one  of  the  others  for  an  account,  &c.,  alleged  that  the  other  two  were  not 
within  the  jurisdiction  of  the  court ;  that  all  the  others  had  received  their  full  share 
of  the  partnership  effects ;  and  that  the  defendant  had  received  much  more  than  his 
share,  and  the  plaintiff  much  less,  a  demurrer  to  the  bill  for  nonjoinder  of  the  other 
partners  was  not  sustained.  Towle  v.  Pierce,  12  Met.  829.  But  the  excuse  for  a 
nonjoinder  of  partners,  that  they  are  out  of  the  jurisdiction,  should  not  prevail 
where  important  rights  of  the  absent  partners  are  involved,  and  where  the  facts  are 
mainly  within  their  knowledge,  or  where  the  circumstances  occurred  in  the  place 
where  such  absent  partners  are.    Vose  v.  Philbrook,  3  Story,  336]. 

2  West  r.  Randall,  2  Mason,  196;  Russell  o.  Clark,  7  Cranch,  69,  98;  Milligan  v. 
MUledge,  8  Cranch,  220 ;  Simms  v.  Guthrie,  9  Cranch,  19,  26 ;  Elmendorf  o.  Tnylor, 
10  Wheat.  162 ;  Mallow  v.  HInde,  12  Wheat  198  ;  Harding  v.  Handy,  11  Wheat 
108 ;  Ward  v,  Arredondo,  1  Paine,  C.  C.  418,  414. 

•  Ibid. ;  Ante,  §  78.  By  the  Act  of  Congress  of  February  28,  1839,  ch.  86,  §  1, 
■n  important  alteration  has  been  effected.  That  act  provides :  "  That  where,  in 
any  suit  at  law  or  in  equity,  commenced  in  any  court  of  the  United  States,  there 
shall  be  several  defendants,  any  one  or  more  of  whom  shall  not  be  inhabitants  of  or 
found  within  the  district  where  the  suit  is  brought,  or  shall  not  voluntarily  appear 
thereto,  it  shall  be  lawful  for  the  court  to  entertain  jurisdiction,  and  proceed  to  the 
trial  and  adjudication  of  such  suit  between  the  parties,  who  may  be  properly  before 
it ;  hut  the  judgment  or  decree  rendered  therein  shall  not  conclude  or  prejudice 
other  parties  not  regularly  served  with  process,  or  not  voluntarily  appearing  to 
answer;  and  the  noigoinder  of  parties,  who  are  not  so  inhabitants,  or  found  within 
the  district,  shall  constitute  no  matter  of  abatement,  or  other  objection  to  said  suit" 
Poet,  f  185,  and  note,  221,  229,  642. 


(a)  Palmer  v.  Stevens,  100  Mass.  461. 


{ 
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§  80.  It  is  usual  (as  has  been  already  stated)  to  add  in  the  bill 
the  name  of  the  person  out  of  the  jurisdiction  of  the  court,  so  far 
as  may  be  necessary  to  connect  his  case,  with  that  of  the  other 
parties.  But  in  such  a  case,  the  bill  should  not  only  allege,  that 
the  person  is  out  of  the  jurisdiction,  but  it  should  go  on  to  pray 
process  against  him,  so  that  he  may  be  made  amenable  to  the 
process  of  the  court,  if  he  should  come  within  the  jurisdic- 
tion.^ (a)  One  reason  for  this  is,  that  the  absent  person  may 
have  an  opportunity  of  appearing  to  the  suit,  and  taking  such 
a  course  in  it,  as  he  may  deem  to  be  for  his  advantage.^  And  if, 
in  fact,  he  should  become  so  amenable,  pending  the  suit,  he  ought 
to  be  brought  before  the  court  either  by  process  issuing  against 
him,  if  process  shall  have  been  prayed  against  him ;  and  if  not, 
by  amending  the  bill  for  that  purpose,  if  the  state  of  the  proceed- 
ings will  admit  of  such  an  amendment;  or  by  a  supplemental  bill, 
if  the  state  of  the  proceedings  will  not  so  admit.  ^ 

§  81.    It  is  an  important  qualification  ingrafted  on  this  par- 
ticular exception  (which  has  been  already  incidentally  alluded 
to)  that  persons  who  are  out  of  the  jurisdiction,  and  are  ordi- 
\  '  narily  proper  and  necessary  parties,  can  be  dispensed  with,  only 

when  their  interests  will  not  be  prejudiced  by  the  decree,  and 
when  they  are  not  indispensable  to  the  just  ascertainment  of  the 
merits  of  the  case  before  the  court*  The  doctrine  ordinarily 
laid  down  on  this  point  is,  that  where  the  persons  who  are  out 

1  Munoz  V.  De  Tastet,  1  Bear.  100,  and  Dote ;  Brookes  v,  Burt,  1  Bear.  100.  But 
see  Haddock  v.  Thomlinsoo,  2  Sim.  &  Stu.  210.  The  22d  Rule  of  the  Rules  of  the 
Supreme  Court  of  the  United  States,  January  Term,  1842,  assumes  the  proprietjr  of 
this  doctrine. 

^  Munoz  V.  De  Tastet,  1  Beav.  100,  note ;  id.  Ill,  the  reporter's  note.  But  in 
Haddock  v.  Thomlinson,  2  Sim.  &  Stu.  210,  it  seems  to  have  been  thought  hy  the 
court  that  it  was  not  absolutely  necessary  to  pray  process  against  a  person  out  of 
the  jurisdiction  of  the  court,  altliough  it  might  be  done.  The  objection,  however, 
if  well  founded,  should  be  taken  by  demurrer ;  and  if  an  absent  person  should  after- 
wards come  within  the  jurisdiction,  he  might  be  made  a  party  by  the  plaintiff,  by  a 
supplemental  bill.    Post,  §  886 ;  Mitf.  £q.  PI.  by  Jeremy,  164, 166 ;  id.  180, 181. 

*  Mitf.  £q.  PI.  by  Jeremy,  164, 166 ;  1  Smith,  Ch.  Pr.  46 ;  Haddock  v.  Thomlin- 
son,  2  Sim.  &  Stu.  210. 

«  Ante,  §  77 ;  West  v.  Randall,  2  Mason,  190-108 ;  Mallow  v.  Hinde,  12  Wheat 
108;  Russell  v,  Clark,  7  Cranch, 


/ 


(a)  This  applies  only  to  natural  per*  pulsory  process.    See  Florence  Sewing 

sons.    A  foreign  corporation,  not  resid-  Machine  Co.  v.  Groyer  &  Baker  Sewing 

ing  within  the  jurisdiction  to  do  business,  Machine  Co.  110  Mass.  1,  0. 
is  not  subject  to  be  brought  in  by  ooooh 
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of  the  jurisdiction  are  merely  passive  objects  of  the  judgment  of 
the  courty  or  their  rights  are  merely  inci4ental  to  those  of  the 
parties  before  the  court,  then,  inasmuch  as  a  complete  decree 
may  be  obtained  without  them,  they  may  be  dispensed  with.^ 
But  if  such  absent  persons  are  to  be  active  in  the  performance 
or  execution  of  the  decree;^  or  if  they  have  rights  wholly  dis- 
tinct from  those  of  the  other  parties ;  or  if  the  decree  ought  to  be 
pursued  against  them ;  then  the  court  cannot  properly  proceed  to 
a  determination  of  the  whole  cause  without  their  being  made 
parties,  (a)  And,  under  such  circumstances,  their  being  out  of 
the  jurisdiction  constitutes  no  ground  for  proceeding  to  any 
decree  against  them  or  their  rights  or  interests;  but  the  suit, 
BO  far  at  least  as  their  rights  and  interests  are  concerned,  should 
be  stayed;  for  to  this  extent  it  is  unavoidably  defective.^     In 

1  Mitf.  £q.  PI.  bj  Jeremjr,  81, 32;  id.  164,  165 ;  Meux  v.  Malthy,  2  Swanst  277 ; 
Malcolm  v.  Scott,  3  Hare,  SO. 

*  Sir  Thomas  Plamer  (master  of  the  rolls),  in  Meaz  v.  Maltby,  2  Swanst  277, 
went  largely  into  the  general  rule  and  the  exceptions.  In  that  case  a  joint-stock 
company,  authorized  by  act  of  parliament  to  bring  suits  in  the  name  of  their 
treasurer,  purchased  an  estate,  pending  a  suit  against  the  vendors,  to  compel  the 
specific  performance  of  an  agreement  to  grant  a  lease  of  a  part  On  a  bill  by  the 
Tendee  against  the  treasurer  and  directors,  the  plaintiffs  were  declared  entitled  to  a 
lease,  and  the  treasurer  was  enjoined  from  disturbing  their  possession.  But  the 
ooort  refused  to  decree  an  execution  of  the  lease;  as  the  rest  of  the  proprietors  were 
not  parties,  being  yery  numerous ;  and  the  court  would  not  compel  them  as  absentees 
to  do  any  act  On  that  occasion  the  learned  judge  said :  "  The  only  novelty  is,  that 
the  biU  requires  an  act  to  be  done  by  the  absentees.  Not  having  them  before  the 
court,  though  their  rights  may  be  bound,  there  is  a  difficulty  in  making  them  act 
The  plaintiff  requires  special  performance  of  the  agreement;  and  it  would  hardly  be 
sufficient,  supposing  it  proper,  for  a  few  to  execute  a  lease  on  behalf  of  the  rest  In 
a  conveyance  of  the  interest,  all  must  join.  But  that  difficulty  presents  no  objection 
to  binding  the  rights  of  the  parties  not  before  the  court.  That  is  authorized  by 
every  one  of  the  cases  referred  to.  If  the  court  cannot  proceed  to  compel  the 
defendants  to  do  the  act  required,  it  must  go  as  far  as  it  can." 

>  MitC  Eq.  PI.  by  Jeremy,  31,  165 ;  Fell  v.  Brown,  2  Bro.  Ch.  276 ;  Attorney 
General  o.  Baliol  College,  9  Mod.  409 ;  Inchiquin  v.  French,  Ambler,  38 ;  Browne 
o.  Blount,  2  Ruts,  ft  Myl.  83 ;  Roveray  v.  Grayson,  8  Swanst.  146,  note ;  Smith  v, 
Uibemjan  Mine  Co.  1  Sch.  &  Lefr.  240;  Joy  v.  Wirtz,  1  Wash.  C.  C.  517 ;  Russell 
V.  Clark,  7  Cranch,  69.  [Gray  v.  Schenck,  4  Comst  460.]  In  Walley  v.  Walley,  1 
Vem.  4S4,  the  court  went  very  far  in  sustaining  the  suit,  and  in  dispensing  with 
parties.  The  bill*  in  that  case,  charged  that  the  testator  was,  among  other  things, 
possessed  of  a  lease  for  forty  years,  of  which  thirty-five  years  were  unexpired  at 
his  death ;  that  he  bequeathed  the  residue  of  property  (which  included  the  lease) 
to  the  plaintiff,  and  made  the  plaintiff's  father  executor  in  trust  for  the  plaintiff. 
It  further  charged,  that  the  executor  surrendered  the  lease,  and  took  a  new  one  in 


(a)  See  Cassidy  t?.  Shimmhi,  122  Mass.  406. 
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many  instances,  the  oojection  will  be  fatal  to  the  whole  suit  In 
others,  it  will  not  prevent  the  court  from  proceeding  to  the  deci- 
sion of  other  questions  between  the  parties  actually  before  it, 
even  though  such  a  decision  may  incidentally  touch  upon,  or 
question,  the  rights  of  the  absent  parties.^ 

hit  own  name  for  the  nnezpired  tenn,  and  mortgaged  it  to  one  W.,  which  mortgage, 
by  intermediate  assignments,  came  to  one  of  the  defendants,  and  he  afterwards 
assigned  tlie  equity  to  another  of  the  defendants,  to  be  sold  to  pay  his  debts  ;  and 
tliat  the  executor  then  went  abroad ;  and  the  object  of  the  bill  was  to  procure  an 
assignment  of  the  mortgage  and  equity  of  redemption,  upon  the  ground  that  they 
belonged  to  tlie  plaintiff,  and  the  defendants  had  notice.  The  court  decreed  the 
lease  to  be  assigned  to  the  plaintiff,  and  that  the  defendants  should  account  for 
the  profits,  and  also  an  account  to  be  taken  of  the  testator's  estate,  &c.,  &c.,  without 
the  executor  being  made  a  party.  From  this  statement  it  would  seem  indispensable 
that  the  executor  should  hare  been  made  a  party  ;  for  the  decree  directed  that  the 
sums  should  be  aUowed  him,  which  he  had  paid,  beyond  the  other  personal  estate 
received  by  him.  How  could  an  account  be  properly  taken  without  him  ?  It  is 
true,  that  it  is  said  that  the  court  ordered  the  suit  to  proceed  against  the  defendants 
without  prejudice  for  not  bringing  the  father  to  a  hearing.  But  the  whole  equity 
of  the  case  depended  upon  the  state  of  the  accounts  of  the  executor,  and  whether 
the  executor  had  paid  debts  and  legacies,  to  the  full  amount  of  all  the  property 
which  had  come  to  his  hands,  and,  at  all  events,  whether  he  had  paid  to  an  amount 
beyond  the  other  personal  estate.  It  is  remarkable  that  in  the  Register's  Book  no 
such  order  of  the  court  appears.  Ibid,  note  (7).  The  case  of  Heath  v.  PerciTal, 
1  P.  Wms.  684,  turned  upon  very  different  considerations  as  the  question  of  parties. 
8ee  Roveray  v.  Grayson,  8  Swanst.  145,  note.  See  West  r.  Randall,  2  Mason,  181, 
190-197.  [Where  a  suit  was  brought  to  enforce  a  charge  upon  the  produce  of  the 
estate  of  an  absent  party  in  the  hands  of  his  agents  and  consignees,  in  performance 
of  an  agreement  to  which  the  consignees  were  parties,  the  court  refused  to  direct  an 
account  to  be  taken  of  the  amount  of  such  produce  received  by  the  consignees;  for, 
as  the  absent  party  would  neither  be  bound  by  the  account  of  what  was  due  the 
plaintiff  in  respect  of  the  charge  on  the  estate,  nor  be  compelled  by  the  decree  for 
payment  of  what  was  found  doe,  to  allow  in  the  accounts  of  his  consignees,  the  pay- 
ments to  be  made  by  them  in  pursuance  of  such  decree,  the  accounts  of  the  receipts 
of  the  produce  of  the  estate  by  the  consignees  could  not  be  taken  for  any  final  pur 
pose.  Kirwan  v.  Daniel,  7  Hare,  847,  where  the  case  of  Browne  v.  Blount,  2  Russ. 
ft  M.  88,  is  commented  upon.] 

1  Inchlquin  v,  French,  Ambler,  38;  Attorney  General  v.  Baltol  College,  9  Mod. 
400 ;  Fell  v.  Brown,  2  Bro.  Ch.  276 ;  Browne  v.  Blount,  2  Russ.  &  Myl.  88;  Mallow 
V.  Hinde,  12  Wheat  198;  Malcolm  v.  Scott,  8  Hare.  89.  In  Attorney  General  v. 
Baliol  College,  9  Mod.  409,  Lord  Hardwicke  is  reported  to  have  said,  in  answer  to 
an  objection,  that  the  University  of  Glasgow  was  not  a  party  to  the  original  decree, 
and  so  not  bound  by  it ;  "  Glasgow  indeed  was  no  party,  nor  indeed  were  the  plain- 
tiffs obliged  to  make  that  university  party,  for  it  is  a  corporation,  and  out  of  the 
kingdom  and  reach  of  the  process  of  this  court,  which  is  always  an  excuse  for  not 
making  them  parties ;  therefore,  that  is  no  objection  to  make  this  a  void  decree  as 
to  them."  With  reference  to  the  case  before  the  court,  this  might  be  entirely  co^ 
rect  But  the  language  is  far  too  broad  and  unqualified  if  it  was  meant  to  be  used 
generally ;  for  there  are  many  cases  where  a  decree  against  a  party  out  of  the  juris- 
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§  82.  A  few  cases  will  serve  to  illustrate  this  doctrine  with 
its  accompanying  qualifications.  Thus,  where  a  suit  is  brought 
to  recover  a  debt  against  partners,  and  one  is  6ut  of  the  jurisdic- 
tion, a  decree  may  (as  we  have  seen)  be  had  against  the  other.  ^ 
The  reason  seems  to  be,  that  in  such  a  case,  as  each  partner  is 
liable  for  the  whole  debt,  and  each  in  fact  represents  the  whole 
interests  of  the  partnership,  no  injustice  is  done  by  making  the 
one  before  the  court  solely  liable,  and  dispensing  with  the  other 
partner:  as,  indeed,  might  be  done  at  law  in  a  similar  case.^ 
But,  if  the  bill  were  brought  by  one  partner  against  several  other 
copartners,  one  of  whom  was  out  of  the  jurisdiction,  praying  for 
an  account  and  dissolution  of  the  partnership,  there  the  case  might 
be  very  different ;  for  the  absent  partner  would  have  a  distinct 
and  independent  interest,  and  would  seem  to  be  an  indispensable 
party,  since  the  decree  must  affect  that  interest,  and  indeed' 
would  pervade  the  entire  operations  of  the  partnership.^ 

§  83.  Another  case  may  be  stated,  where  the  objection  was 
held  fatal  to  the  entire  objects  of  the  suit  A  judgment  creditor 
sued  out  an  elegit^  and  filed  a  bill  for  the  purpose  of  an  equitable 
execution  against  certain  real  estates,  vested  in  trustees  upon 
certain  trusts,  under  which  the  debtor  was  then  entitled  to  the 
rents  and  profits  during  his  life.  The  trustees  were  defendants 
in  the  bill;  but  the  debtor  was  abroad,  and  had  been  so  for 
several  years,  and  therefore,  could  not  be  made  a  party  to  the 
suit.  The  court  held  the  objection  fatal,  notwithstanding  the 
impossibility  of  the  debtor  being  made  a  party,  because  he  was 
the  very  person  whose  interests  were  sought  to  be  affected  by  the 
decree.*  The  sound  reason,  which  dictated  this  decision,  is  ob- 
vious ;  and  any  attempt  to  sustain  the  jurisdiction  in  such  a  case 
would  subvert  the  very  foundation,  on  which  the  rule  of  equity, 
requiring  the  joinder  of  the  interested  parties,  rests;  for  the 

diction  would  be  yold  so  far  as  it  touched  his  interests.    See  Fell  v.  Brown,  2  Bro. 
Ch.  276,  278 ;  Browne  o.  Blount,  2  Russ.  &  Myl.  83 ;  Post,  §  88-86. 
1  Ante,  S  7a 

*  Darwent  v.  Walton,  2  Atk.  610;  Cowslad  r.  Celj,  Piec  Ch.  88. 

*  See  Beaumont  v.  Meredith,  8  Yes.  &  B.  180 ;  Evans  v.  Stokes,  1  Keen,  82 ;  Van 
Sandau  o.  Moore,  1  Russ.  441 ;  [Fuller  v,  Benjamin,  28  Maine,  266] 

*  Browne  p.  Blount,  2  Russ.  &  My  I.  88.  [So,  where  the  plaintiff  in  a  judgment 
creditor's  bill  seeks  to  reach  the  money  due  on  a  mortgage  to  the  debtor,  alleged 
to  have  been  fraudulently  assigned  by  him,  the  assignee  of  the  mortgage  must  be  a 
party  to  the  biU,  although  he  resides  out  of  the  jurisdiction.  Gray  v.  Schenck,  4 
Comst  460.] 
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decree  would  either  have  concluded,  without  a  hearing,  the  in- 
terests of  the  only  peraon  really  interested  to  contest  it;  or 
have  delivered  over  the  whole  matter  to  new  and  independent 
litigation. 

§  84.  Upon  the  like  ground,  where  a  second  mortgagee  brought 
a  bill  against  the  first,  to  redeem  his  mortgage,  without  making 
the  heir  of  the  deceased  mortgagor  a  party,  and  the  bill  alleged, 
that  he  was  abroad  in  America ;  it  was  held  by  the  court,  that 
the  heir  was  an  indispensable  party ;  for  the  natural  and  common 
decree  in  such  a  case  is,  that  the  second  mortgagee  shall  redeem 
the  first  mortgage,  and  that  the  mortgagor  shall  redeem  him, 
or  stand  foreclosed.  Under  such  circumstances,  the  foreclosure 
would  conclude  the  interests  of  the  heir  in  a  suit,  to  which  he 
was  no  party.  But  it  was  at  the  same  time  held,  that,  in  that 
case,  the  personal  representative  of  the  mortgagor  was  not  an 
indispensable  party.  ^ 

§  85.  Another  case,  standing  upon  analogous  reasoning  is, 
where  the  bail  of  a  judgment  debtor  brought  a  bill  to  stay  the 
proceedings  against  them  by  the  creditor,  and  alleged  fraudulent 
conduct  on  the  part  of  the  creditor,  and  that  he  had  charged  the 
debtor  with  sums  never  paid,  and  had  collusively  sold  the  debtor's 
property  remitted  for  sale,  and  prayed  an  account  of  all  the  mer- 
cantile transactions  between  the  creditor  and  debtor,  and  the  bill 
charged  the  debtor  to  be  out  of  the  jurisdiction  of  the  court ;  it 
was  held,  that  the  bill  could  not  be  sustained  without  the  prin- 
cipal being  brought  actually  before  the  court;  for  he  was  an 
indispensable  party  to  the  account  And  the  case  was  likened 
to  a  suit  brought  by  sureties,  who  could  not  be  relieved  as  against 
the  obligee,  without  bringing  the  obligor  before  the  court  ^ 

§  86.  The  same  doctrine  may  be  illustrated  by  putting  the 
case  of  fraud,  where  several  persons,  having  distinct  interests, 
claim,   under  independent  titles,   the  whole  fund.     In  such  a 

1  Fell  y.  Brown,  2  Bro.  Ch.  276.  279 ;  Palk  v.  Clinton,  12  Ves.  68,  60 ;  Post,  §  186. 
If  tlie  bill  in  tins  case  had  sought  only  a  redemption  of  tlie  first  mortgage,  without 
any  foreclosure,  there  does  not  seem  any  sound  reason  why  the  court  might  not  hare 
allowed  the  second  mortgagee  to  maintaui  the  bill  without  making  the  heir  a  party, 
if  the  second  mortgagee  was  willing  to  take  a  decree  without  any  account,  which 
would  bind  the  heir  of  the  mortgagor.  The  only  effect  of  the  decree  then  would  be. 
to  put  the  second  mortgagee  in  the  place  of  the  first ;  leaving  the  amount  due  on 
the  first  mortgage  open  to  examination  in  the  same  way,  as  if  there  had  been  an 
assignment  of  the  first  mortgage  to  the  second  mortgagee. 

>  Roreray  v.  Grayson,  3  Swanst.  146,  notOi 
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case,  all  the  persons,  who  claim  by  the  different  titles,  ought  to 
be  made  parties ;  for  a  court  of  equity  will  not,  at  least,  unless 
under  very  special  circumstances,  change  the  hands,  in  which 
the  funds  are  already  placed,  especially  when  the  title  of  the 
plaintiff  is  equally  open  to  controversy  on  behalf  of  all  the  claim- 
ants. And  in  such  a  case,  it  will  ordinarily  constitute  no  suffi- 
cient grounds  for  proceeding  in  the  suit,  that  one  or  more  of  the 
claimants  is  out  of  the  jurisdiction.^ 

§  87.  It  has  been  already  stated,  that  in  some  cases  the  court 
will  proceed  to  a  decree  against  the  parties  before  it,  even  though 
other  proper  parties  may  be  out  of  the  jurisdiction.  ^  ^n  such 
cases,  the  absent  party  cannot  be  compelled  to  do  any  act^  But 
if  the  disposition  of  the  property  in  controversy  is  in  the  power 
of  the  other  parties,  the  court  may  act  upon  them  and  through 
them  upon  that  property.*)  Thus,  where  the  heir-at-law  of  a 
testator,  who  had  devised  his  real  estate  on  certain  trusts,  was 
out  of  the  jurisdiction  of  the  court,  and  that  fact  was  charged  in 
the  bill,  seeking  to  enforce  the  trusts,  and  proved  at  the  hearing, 
the  court  directed  an  execution  of  the  trusts,  upon  full  proof  of 
the  execution  of  the  will  and  the  sanity  of  the  testator  ;*  although, 
ordinarily,  upon  such  a  bill,  the  heir-at-law  is  deemed  a  neces- 
sary party. ^    But  in  such  a  case,  it  is  clear,  that  the  heir-at-law 

1  Rnmell  v.  Clark,  7  Cranch,  98.  s  Ante,  §  78. 

*  2  Mad.  Ch.  Prac.  144;  Smith  v.  Hibernian  Mine  Co.  1  Sch.  &  Lefr.  238-240 ; 
Ante,  I  81. 

«  Mitf.  Eq.  PI.  by  Jeremy,  171-178 ;  Smith  v.  Hibernian  Mine  Co.  1  Sch.  &  Lefr. 
238-240;  Williams  v.  Whinyatee,  2  Bro.  Ch.  809 ;  Harris  r.  Ingledew,  8  P.  Wms.  91, 
94 ;  French  v.  Baron,  2  Atk.  120;  Thompson  v.  Topham,  1  Y.  &  Jer.  666;  Cooper, 
£q.  PL3a 

•  Lord  Redesdale  (Mitf.  Eq.  PI.  by  Jeremy,  171,  172)  has  made  the  following 
remarks  on  this  subject.  They  show  a  nice  distinction  between  the  case  of  devisees 
and  heirs.  **  To  a  bill,"  says  he,  **  to  carry  into  execution  the  trusts  of  a  will  dis- 
posing of  real  estate  by  sale  or  charge  of  the  estate,  the  heir-at-law  of  the  testator 
is  deemed  a  necessary  party,  that  the  title  may  be  quieted  against  his  demand ;  for 
which  purpose  the  bill  usually  prays,  that  the  will  may  be  established  against  him 
by  the  decree  of  the  court.  But  if  the  testator  has  made  a  prior  will  containing  a 
different  disposition  of  the  same  property,  and  which  remains  uncancelled,  and  has 
not  been  reroked  except  by  the  subsequent  will,  it  has  not  been  deemed  necessary 
to  make  the  persons  claiming  under  the  prior  will,  parties ;  though  if  the  subsequent 
will  be  not  ralid,  tlK>se  persons  may  disturb  the  title  under  it,  as  well  as  the  heir  of 
the  testator.  If,  however,  the  prior  will  is  insisted  upon  as  an  effective  instrument, 
not  withstanding  the  subsequent  will,  the  persons  claiming  under  it  may  be  brought 
before  the  court  to  quiet  the  title,  and  protect  those  who  may  act  under  the  orders 
of  the  court  in  executing  the  latter  instrument.*'    He  adds :  "  If  no  heur-at-law  can 
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would  not  be  bound  by  the  decree,  but  he  might  file  a  bill  to  set 
aside  the  decree  as  erroneous,  or  otherwise  assert  his  title  at 
law.  And  the  evidence  taken  in  the  case  could  not  be  read 
against  him,  if  he  should  afterwards  dispute  the  will.^  So  that 
the  court  could  not,  on  such  a  bill,  establish  the  will  against 
him,  or  in  any  manner  insure  the  title  under  its  decree  against 
his  claim.  ^  In  this  case,  it  is  obvious  that  the  court  was  placed 
in  a  predicament,  in  which  one  of  two  alternatives  must  be 
adopted :  either  wholly  to  dismiss  the  bill,  which  would  neces- 
sarily delay,  to  an  indefinite  period,  the  settlement  of  the  trusts 
of  the  estate ;  or  to  act  upon  the  parties  to  the  trust  before  the 
court,  and  leave  the  ultimate  validity  of  the  title  open  to  contest 
by  the  heir.  As  the  latter  course  would  be  without  prejudice  to 
the  heir,  and  the  former  was  satisfactory  to  those  interested  in 
the  objects  of  the  bill,  the  court  might,  upon  its  own  principles, 
proceed  to  execute  the  trusts.^ 

§  88.  The  same  course,  for  the  same  reason,  was  adopted  by 
the  court  on  a  bill  brought  by  a  residuary  legatee  for  the  sale  of 
real  estate,  pursuant  to  a  will,  for  the  payment  of  debts,  the 
legatee  being  entitled  to  the  surplus,  and  the  heir-at-law  being 
out  of  the  jurisdiction,  or  rather  no  heir-at-law  being  known  or 
found.  The  sale  was  ordered ;  but  the  court  refused  to  make  any 
decree  establishing  the  will.* 

§  89.  The  same  doctrine  may  be  illustrated  by  the  case  of  a 
bill  brought  by  one  of  several  residuary  legatees,  or  by  one  of 
several  of  the  next  of  kin,  for  a  final  settlement  and  distribution 
of  the  estate  of  a  deceased  testator  or  intestate.  In  general,  in 
such  a  case,  all  the  other  residuary  legatees  or  distributees, 
ought  to  be  made  parties,  so  that  the  rights  and  claims  of  all 

be  found,  the  king's  attorney  general  is  nsuallj  made  a  party  to  a  bill  for  carrying 
the  trusts  of  a  devise  of  real  estate  into  execution,  supposing  the  escheat  to  be  to  the 
crown,  if  the  will  set  up  by  the  bill  should  be  subject  to  impeachment.  But  if  any 
person  should  claim  the  escheat  against  the  crown,  that  person  may  be  a  necessary 
party."  But  see  Orders  in  Chancery  of  1841,  Order  90,  31 ;  1  Cr.  &  Pbill.  877 ;  and 
the  49th  and  50th  Rules  of  the  Supreme  Court  of  the  United.  States,  January  Term, 
1842 ;  Ante,  §  81 ;  Post,  §  160, 163. 

^  Cooper.  Eq.  PI.  88;  Mitf.  Eq.  Fl.  by  Jeremy,  17%  178. 

s  Mitf.  Eq.  PI.  by  Jeremy,  172, 178 ;  Smith  v,  Hibernian  Mine  Co.  1  Sch.  &  Lefr. 
240,  241 ;  Thompson  v.  Topham,  1  T.  &  Jer.  556. 

*  See  Cockbum  v.  Tliompson,  16  Ves.  328,  820;  Ante,  |  81. 

«  French  v.  Baron,  2  Atk.  120.  See  Attorney  General  v,  Baiiol  College,  9  Mod. 
409 ;  Cooper,  Eq.  PL  88 ;  Gilb.  For.  Bom.  157, 158. 
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may  be  conyenientlj  established  at  the  same  time  and  in  the 
same  suit.  ^  (a)    But  if  any  such  residuary  legatees  or  distribu- 

1  Danstall  v.  Babett,  Rep.  Temp.  Finch,  248;  Atwood  v.  Hawkins,  Bep.  Temp, 
finch,  118;  Parsons  u.  Neville,  8  Bro.  Ch.  865;  Sherrit  v.  Birch,  8  Bro.  Cfa.  229; 
West  p.  Randall,  2  Mason,  191, 192 ;  Ck)ckbttm  t;.  Thompson,  16  Ves.  821, 828 ;  Gilb. 
For.  Rom.  158;  Haycock  r.  Haycock,  2  Ch.  Cas.  124;  Cooper,  £q.  PI.  89,  40; 
BaToae  v.  Fanning,  4  Jolms.  Ch.  199 ;  Brown  v,  Ricketts,  8  Johns.  Ch.  555 ;  Pritchard 
r.  Hicks,  1  Paige,  268.  But  see  Ross  v.  Crary,  1  Paige,  419,  note ;  and  Hallett  v, 
Hallett,  2  Paige,  20, 21 ;  Mitf.  £q.  PI.  by  Jeremy,  168,  note  (o) ;  Cooper,  Eq.  PI.  89, 
40 ;  Glib.  For.  Rom.  158 ;  Hawkins  v.  Hawkins,  1  Hare,  548,  546 ;  Weatherby  v.  St. 
Giorgio,  2  Hare,  624,  628 ;  Harvey  v.  Harvey,  4  Beav.  215,  220,  221 ;  Post,  §  207, 
207  a;  [MiUer  r.  Huddlestone,  18  Sim.  467.]  This  seems  the  general  rule  as  to 
reaidoary  legatees.  But  a  question  has  been  made,  whether,  in  such  a  case,  it  is 
indispensable  to  make  all  the  residuary  legatees,  when  known,  technical  parties  by 
name,  or  whether  it  is  sufficient  for  a  residuary  legatee  to  sue  on  behalf  of  himself 
and  aU  other  residuary  legatees,  in  which  case  they  are,  in  a  sense,  deemed  parties. 
Leigh  V.  Thomas,  2  Ves.  812.  In  Brown  v.  Ricketts,  8  Johns.  Ch.  555,  Mr.  Chan- 
cellor Kent  seems  to  have  thought  that  aU  the  residuary  legatees  should  be  technl- 
caUy  parties  by  name ;  and  he  relied  on  Parsons  v,  Neville,  8  Bro.  Ch.  865,  and 
Cockbnm  v.  Thompson,  16  Yes.  827,  828.  He  held  the  same  doctrine  in  Davoue  v. 
Fanning,  4  Johns.  Ch.  199.  The  case  in  8  Bro.  Ch.  865,  was  the  case  of  residuary 
devisees,  not  of  residuary  legatees.  But  in  16  Ves.  828,  where«Lord  Eldon  refers  to 
Lord  Thnrlow's  opinion,  he  considers  it  applicable  to  residuary  legatees ;  but  still 
admitting  of  exceptions,  where  it  is  not  necessary  or  convenient  to  bring  all  before 
the  court;  as,  for  example,  where  a  detinue  is  left  to  the  individual  members  of  a 
society,  which  is  very  numerous.  See  Cooper,  £q.  PL  89, 40.  In  EetUe  v.  Crary,  1 
Paige,  417,  419,  420,  note,  Mr.  Chancellor  Jones  held,  that  in  all  cases  a  residuary 
legatee  might  sue  in  behalf  of  himself  and  all  others,  without  making  them  techni- 
cally parties.  Referring  to  the  case  in  16  Ves.  828,  he  said :  ''  I  deduce  from  that 
and  other  cases  the  principle,  that  in  the  case  of  residuary  legacies,  in  common  with 
all  the  cases,  where  it  is  impracticable  to  make  parties,  or  when  the  inconvenience 
and  expense  would  greatly  overbalance  the  utility  of  the  proceeding,  and  all  the 
rights  and  interest  of  the  whole  class  of  persons,  to  be  affected  by  the  decree,  may 
be  protected  and  preserved  by  their  subsequent  accession  to  the  suit  on  the  refer- 
ence before  the  master,  this  court  will  dispense  with  them  as  parties  on  the  record, 
and  give  the  opportunity  of  introducing  them  into  the  suit  by  subsequent  proceed- 
ings before  the  master.''  See  Ross  r.  Crary,  1  Paige,  416,  where  Mr.  Chancellor 
Walworth  seems  to  have  approved  the  same  doctrine ;  and  Hallett  v.  Hallett,  2  Paige, 
19,  20,  where  he  directly  affirmed  it  See  also  West  v.  Randall,  2  Mason,  190-192. 
It  is  a  general  rule,  that  a  pecuniary  legatee  is  not  a  necessary  or  proper  party  to 
*a  bill  for  an  account  of  the  personal  estate.  But  a  suit  against  him,  and  the  execu- 
tor, by  the  residuary  legatee,  has  been  aUowed  under  certain  circumstances.  Hert- 
ford V.  Zicbi,  9  Beav.  11. 


(a)  In  McArthur  v.  Scott,  118  U.  S.  Johns.  Ch.  199 ;  Dehart  r.  Dehart,  2  H. 
d40. 895,  the  court  says :  "  In  suits  affect-  W.  Green  (N.  J.)  471 ;  Hawkins  v.  Haw- 
ing the  rights  of  residuaiy  legatees  and  kins,  1  Hare,  548,  545  and  note ;  Calvert 
of  next  of  kin,  the  general  rule  is  that  on  Parties  (2d  ed.)  49,  237.  Where  they 
all  the  members  of  the  class  must  be  are  numerous,  and  only  some  of  them, 
made  parties.     Davoue  v.  Fanning,  4  together  with  the  executor  and  trustee 
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tees  are  out  of  the  jurisdiction  of  the  court,  and  cannot  con- 
veniently be  made  parties,  either  as  plaintiffs  or  as  defendants, 
the  court  will  dispense  with  them,  and  proceed  to  decree  the 
shares  of  the  parties  before  it.^  Such  a  decree  is  of  course  not 
conclusive  upon  the  absentees,  or  rather  persons  not  made 
parties.  But  the  general  rule  is  dispensed  with,  because  other- 
wise persons  having  clear  rights  would  without  their  own  default 
be  precluded  from  asserting  them,  even  when  the  rights  of  others 
would  not  necessarily  be  prejudiced  thereby.* 

1  Hanrey  v.  Harvej,  4  Beav.  216,  220,  221 ;  Post,  §  207, 207  a. 

s  Weet  o.  BandaU,  2  Mason,  181,  190-199 ;  Cockburn  v.  Thompson,  16  Ves.  821, 
S28;  Brown  v,  RicketU,  3  Johns.  Ch.  666,  666;  Bradwin  v.  Harpur,  Ambler,  874; 
2  Mad.  Ch,  Prac.  146.  Mr.  Cooper,  in  his  Equity  Pleadings,  after  stating  that  all  the 
residuary  legatees  oaght  to  be  parties,  and  referring  to  3  Bro.  Ch.  229  and  866^  in 
support  of  the  proposition,  has  added :  "  But  one  of  the  next  of  kin  of  an  intestate 
may  sue  for  his  distributive  sliare,  and  the  master  will  be  directed  by  the  decree  to 
inquire  and  state  to  the  court  who  are  all  the  next  of  kin  of  the  intestate,  and  they 
may  come  in  under  the  decree.  But  if  the  plaintiff  knows  and  states  in  his  bill  who 
are  tiie  other  next  of  kin,  it  seems  that  he  must  make  them  parties  to  the  suit" 
Lord  Chief  Baron  G^bert  (For.  Rom.  168)  says,  that  where  several  persons  are  en- 
titled as  next  of  kin  under  the  statute  of  distributions,  and  one  only  of  them  is 
brought  on  to  a  hearing,  the  court  will  not  proceed  to  a  decree.  This  apparent  con- 
trariety may  be  explained  by  the  suggestion,  that  in  the  case  supposed  by  Mr. 
Cooper,  the  bill  alleges,  that  the  other  distributees  are  unknown ;  and  in  that  sup- 
posed by  Lord  Chief  Baron  Gilbert,  that  the  other  distributees  are  known,  and  the 
bill  has  no  averment  to  the  contrary.  Probably,  if  the  distributees  are  very  numer- 
ous, even  if  known,  a  biU  might  be  maintained  by  one  or  more  on  behalf  of  all,  as 
was  done  in  the  case  of  appointees  under  a  will  in  Manning  r.  Thesiger,  1  Sim.  & 
Stu.  106.  In  Waite  v.  Temple,  1  Sim.  &  Stu.  319,  the  biU  was  brought  for  the  ad- 
ministration of  a  testator's  estate,  who  had  given  one-flfth  share  of  the  residue  of 
his  estate  to  one  T.  P.  or  his  heirs,  executors,  and  administrators.  T.  P.  died  in  the 
testator's  lifetime.  The  executors  of  T.  P.  were  made  parties,  but  not  his  next  of 
kin.  The  vice-chancellor  said,  that  the  next  of  kin  ought  to  be  made  parties,  upon 
a  claim  as  persona  detignaUBt  and  the  master  should  inquire  who  were  the  next  of 
kin,  with  liberty  to  file  a  supplemental  biU.  He  added,  tliat  if  one  of  the  next  of  kin 


under  the  will,  are  made  parties,  the 
court,  upon  being  satisfied  that  it  has  a 
sufficient  number  before  it  to  secure  a 
fair  trial  of  the  question  at  issue,  may 
hear  the  case.  Bradwin  v.  Harpur,  Am- 
bler, 374;  Harvey  v,  Harvey,  4  Bear. 
216,  and  6  Bear.  184.  But  it  would 
seem  tliat  the  decree  must  be  without 
prejudice  to  the  rights  of  those  who  are 
not  made  parties,  and  who  do  not  come 
in  before  the  decree.  Harvey  v.  Harvey, 
6  Bear.  189 ;  WiUats  v.  Busby,  6  Beav. 


198,  200;  Powell  v.  Wright,  7  Bear. 
444,460;  Calvert  on  Parties,  72 ;  HaUett 
V,  HaUett,  2  Paige,  16 ;  Rule  48  in  Equity, 
1  How.  Ivi.  And  where  a  suit  is  brought 
by  or  against  a  few  individuals  as  repre- 
senting a  numerous  class,  that  fact  must 
be  alleged  of  record,  so  as  to  present  to 
the  court  the  question  whether  sufficient 
parties  are  before  it  properly  to  represent 
the  rights  of  all.  Lanchester  v.  Thomp- 
son, 6  Madd.  4, 13 ;  Calvert  oo  Parties* 
44, 169." 
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§  90.  Upon  a  similar  ground,  one  of  several  of  the  next  of  kin 
of  the  intestate,  entitled  to  distribution,  may  sue  for  his  dis- 
tributive share  without  making  the  other  distributees  parties,  if 
the  latter  are  unknown,  or  cannot  be  found,  and  that  fact  is 
charged  in  the  bill.^  In  such  a  case  the  bill  may  properly  be 
filed  on  behalf  of  the  plaintiff,  and  also  of  all  the  other  persons, 
who  may  be  entitled  as  distributees.  But  if  the  bill  should  be 
differently  framed,  and  yet  sustained,  the  master,  to  whom  the 
cause  is  referred,  will  be  directed  to  inquire  and  state  to  the 
court,  who  are  all  the  next  of  kin  of  the  intestate,  entitled  as 
distributees,  and  they  may  come  in  under  the  decree,  and  take 
the  benefit  thereof.^ 

L/^§  91.  Another  exception,  flowing  from  the  same  general  prin- 
ciple of  the  impracticability  of  making  parties,  is  where  a  per- 
sonal representative  of  a  deceased  person  is  a  necessary  party ; 
but  it  is  charged  in  the  bill,  that  no  such  representative  is  in 
existence ;  as  for  example,  if  it  is  charged  in  the  bill,  that  the 
representation  is  in  litigation  in  the  Ecclesiastical  Court,  or 
some  other  appropriate  tribunal.^  In  such  a  case,  the  court  will 
retain  the  bill,  notwithstanding  the  want  of  parties,  and  will 
proceed  to  a  decree,  if  it  can  be  done  without  prejudice ;  and  if 
not,  then  it  will  postpone  the  cause,  until  the  proper  parties  can 
be  made.^    Thus,  for  example,  a  bill  may  be  brought  for  a  dis- 

liad  in  that  character  heen  made  a  party  to  the  suit*  and  the  claim  of  the  next  of  kin 
had  been  raised  upon  the  record,  then  any  other  persons  fonnd  by  the  master  to  be 
next  of  kin  might  hare  been  heard  by  counsel,  though  not  parties ;  bat  where  no 
one  of  the  next  of  kin  is  in  that  character  a  party,  nor  the  claim  raised  upon  the 
record,  there  muat  be  a  supplemental  bill. 

1  Cooper,  Eq.  PL  89,  40.   See  Fenn  v.  Craig,  3  T.  &  Coll.  222,  223. 

*  Cooper,  Eq.  PI.  30,  40 ;  West  v,  Randall,  2  Mason.  192-194 ;  Mitf.  Eq.  PI.  by 
Jeremy,  167-169;  2  Mad.  Ch.  Prac.  146;  Bennett  v.  Honywood,  Ambler,  710;  Mon- 
tagu V.  Nucella,  1  Rnss.  165»  173 ;  Waite  v.  Temple,  1  Sim.  &  Stu.  319 ;  Hallett  v. 
Hallett,  2  Paige,  15.  In  Bradwin  v.  Harplir,  Ambler,  374,  376,  where  the  plaintiff 
toed  aa  rendnary  legatee  of  one  moiety  of  one-sixth  of  the  personal  estate  of  the 
teetatrix,  and  there  was  a  mistake  in  the  description  of  the  legatees,  and  one  only  of 
the  next  of  kin  was  a  party  on  the  record  as  executor,  the  master  of  the  rolls  at  first 
doubted,  whether  he  could  act  for  the  want  of  other  parties,  who  were  the  next  of 
kta.  But  it  appearing,  that  the  next  of  kin  were  numerous  and  living  in  distant 
placet,  and  the  matter  in  dispute  being  rery  small,  and  the  plaintiff  a  pauper,  he 
itmiUy  decreed  the  money  to  be  paid.    See  Waite  v.  Temple,  1  Sim.  &  Stu.  819. 

*  Mitf.  Eq.  PI.  by  Jeremy,  180 ;  Cooper,  Eq.  PI.  85.  See  Atkinson  v.  Henshaw, 
8  Yes.  &  B.  86;  Jonee  v.  Frost,  8  Mad.  1.    See  Cleland.9.  Cleland,  Prec.  Ch.  63. 

«  See  Humphreys  v.  Humphreys,  8  P.  Wms.  349,  851 ;  Mitf.  Eq.  PI.  by  Jeremy, 
17a 
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covery  of  real  assets  against  an  heir,  in  order  to  preserve  a  debt, 
without  making  the  personal  representative  of  the  deceased  a 
party,  if  it  is  suggested  in  the  bill,  that  the  representation  is  in 
litigation  in  the  Ecclesiastical  Court  ^ 

y  §  92.  So,  if  the  persons  who  are  proper  parties,  are  unknown 
to  the  plaintiff,  and  the  fact  is  so  charged  in  the  bill,  and 
the  bill  seeks  a  discovery  of  those  parties,  for  the  purpose  of 
bringing  them  before  the  court,  the  objection  of  want  of  par- 
ties will  not  be  allowed  to  prevail,  for  the  reason  already  as- 
signed, and  for  the  additional  reason,  that  it  is  one  of  the 
very  objects  of  the  bill,  to  obtain  the  information,  which  will 
enable  the  plaintiff  to  cure  the  defect ;  and  in  no  other  way  can 
it  be  cured.* 

§  93.  There  is  an  illustration  of  the  rule,  and  also  of  the 
exception  to  it,  which  may  be  mentioned  in  this  place,  as  having 
a  peculiar  point  and  applicability.  In  general,  where  a  bill  is 
brought  for  equitable  relief  upon  a  rent  charge,  chargeable  upon 
divers  estates,  the  rule  is,  that  the  owners  or  terre-tenants  of  all 
the  estates,  which  are  liable  to  the  rent  charge,  shall  be  made 
parties ;  not  only,  that  all  the  persons  in  interest  may  be  repre- 
sented, and  may,  if  they  please,  contest  the  title ;  but  also,  that 
they  may  contribute  among  themselves  in  the  proper  proportions, 
if  the  rent  charge  is  established,  and  complete  justice  be  done 
between  them.'  But  there  are  certain  well-known  exceptions  to 
this  rule.  Thus,  for  example,  if,  in  a  bill  brought  against  the 
owners  or  terre-tenants  of  one  of  the  estates  charged,  it  should 
appear  upon  the  pleadings,  that  the  other  owners  or  terre-tenants 
are  unknown;  or  that  it  is  uncertain,  what  the  other  estates, 
which  are  chargeable,  are,  or  whether  the  title  or  charge  against 
them  is  not  lost,  or  become  incapable  of  being  distinguished  by 
lapse  of  time  or  otherwise ;  the  court  would  dispense  with  the 

I  Mit£  Eq.  PI.  by  Jeremy,  180;  Cooper,  Eq.  PI.  86;  Plnnket  v.  Penson,  2  Atk 
61 ;  D'ArandA  9.  Wbittingham,  Motely,  84 ;  [Carey  v.  Hozey,  11  Ga.  662.] 

s  MItf.  Eq.  PI.  by  Jeremy,  180;  Bowyer  v.  Covert,  1  Vem.  96 ;  Heath  o.  Perdval, 
1  P.  Wms.  682,  684 ;  Mr.  Baron  Alderson,  in  Fenn  v.  Craig,  8  Y.  &  CoU.  216,  224 
said,  that  where  the  bill  alleged,  that  the  other  proper  parties  were  imknown  so  that 
there  was  an  impossibility  in  bringing  them  before  the  court,  it  would  be  a  gross 
absurdity  to  require  them  to  be  made  parties,  or  to  allow  an  objection  for  want 
of  them. 

*  Attorney  General  v.  Wy burgh,  1  P.  Wms.  699;  Attorney  General  o.  Shelly,  1 
Salk.  168;  Attorney  General  r.  Jackson,  11  Ves.  867 ;  Adair  v.  New  River  Ca  11 
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other  parties ;  and  at  least,  in  the  case  of  a  charity,  proceed  to 
decree  between  the  parties  before  the  court.  ^ 

§  94.  Another  exception  to  the  general  rule,  as  to  parties,  is, 
where  they  are  exceedingly  numerous,  and  it  would  be  imprac- 
ticable to  join  them  without  almost  interminable  delays,  and 
other  inconveniences,  which  would  obstruct,  and  probably  defeat  I 
the  purposes  of  justice.'  In  such  cases  the  court  will  not  insist  I 
upon  their  being  made  piirties ;  but  will  dispense  with  them,  and 
proceed  to  a  decree,  iljt  can  be  done  without  injury  to  the  per- 
sons not  actually  before  the  court.^(a)  This  last  is  an  important 
qualification  of  the  exception;  for  there  are  still  some  cases  (as 
we  have  seen,  and  shall  hereafter  see),^  in  which  it  has  been  sup- 
posed, that  courts  of  equity  will  not  proceed  to  a  decree  without 
all  the  persons  in  interest  being  made  actual  parties,  where  the 
decree  must  directly  and  essentially  affect  their  interests.^  We 
say,  where  the  decree  must  directly  affect  their  interests ;  for  in 
every  case,  in  which  a  decree  is  made,  where  the  parties  being 
numerous,  are  on  that  account  dispensed  with,  and  all  of  them 
are  not  before  the  court,  their  interests  may  be  incidentally  and 
indirectly  affected ;  as,  for  example,  if  in  a  bill  of  this  soi*t  an 

1  Ibid  ;  Anon.  Gary,  88.  Although  the  reafloning  would  seem  to  justify  the  laying 
down  of  the  proposition  in  all  cases  of  rent  charge,  where  Uie  exception  exists,  I  have 
not  rentnred  to  state  it  as  applicable,  except  to  cases  of  charity,  for  it  is  in  those 
eases  that  the  exception  has  been  allowed  and  acted  on.  But  even  in  cases  of  chari. 
ties,  the  court  wiU  take  care  of  the  rights  and  interests  of  the  terre-tenants  before 
the  court,  as  weU  as  of  otlier  terre-tenants  not  made  parties,  by  directing  inquiries 
before  the  master,  whether  there  are  any  such,  and  how  far  tliey  are  chargeable. 
See  on  this  subject  the  elaborate  judgment  of  Lord  Eldon,  in  Attorney  General  v, 
Jackson,  11  Yes.  866-873,-  and  Benson  v,  Baldwyn,  1  Atk.  698. 

3  Mitf.  Eq.  PL  by  Jeremy,  166-167 ;  Cooper,  £q.  PL  89-41 ;  West  v.  Randall,  2 
Ifaaon,  192-106 ;  Adau*  v.  New  River  Co.  11  Yes.  429 ;  Cockbum  v,  Thompson,  16 
Yes.  821;  Wendell  v.  Yan  Rensselaer,  1  Johns.  Ch.  849;  1  Mont.  Eq.  PI.  67-63; 
Taylor  v,  Sahnon,  4  Myl.  &  Cr.  184;  Mare  v.  Malachy,  1  Myl.  &  Cr.  669.  [Carey  t*. 
Hoxey,  11  Ga.  661.]  In  the  reporter's  note  (a)  to  Fenn  v,  Craig,  8  T.  &  Coll.  224, 
there  is  a  collection  of  some  of  the  leading  authorities  on  this  subject.  Hawkins  v. 
Hawkina,  1  Hare,  648,  646;  Weatherby  v.  St.  Giorgio,  2  Hare,  624 ;  Harvey  v.  Har- 
vey. 4  Bear.  216.  220.  221 ;  Ante,  f  80 ;  Post,  §  182, 160,  207,  207  a. 

s  Ante,  I  81, 82;  Post,  1 180, 182,  286, 186  a. 

«  Ante,  I  81,  82;  Post,  §  180;  Evans  v.  Stokes,  1  Keen,  82;  Beaumont  v.  Mere- 
dith, 3  Yes.  &  B.  180 ;  Yan  Sandau  v,  Moore,  1  Russ.  441 ;  Leigh  v.  Thomas,  2  Yes. 
812;  West  v.  RandaU,  2  Mason,  193-196. 


(a)  Jewett  v.  Tucker,  180  Mass.  666.  resent  all  possible  interests.  Hills  o. 
This  applies  to  a  bill  for  instructions  Barnard,  162  Mass.  67 ;  Hills  v.  Putnam, 
when  the  parties  before  the  court  rep-     id.  128. 
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account  is  taken,  and  there  is  a  decree,  giving  a  certain  portion 
of  a  fund  to  the  parties  before  the  court,  the  parties  not  before 
the  court  will  be  bound  by  that  account  and  decree,  and  the  court 
will  protect  the  defendant  acting  under  the  decree,  and  obeying  it^ 
from  future  litigation  on  the  points  so  decided ;  for  otherwise, 
the  defendant  would  really  be  deprived  of  all  protection.^  But 
the  doctrine  above  stated  as  to  the  necessity  of  all  persons  being 
made  actual  parties,  must  now  be  received  with  many  qualifica- 
tions, if  it  be  maintainable  at  all  in  its  general  signification,  as 
will  appear  more  fully  in  our  subsequent  remarks.^ 

§  95.  Thus,  we  see,  that  by  the  general  rule,  the  parties, 
although  numerous,  are  still  ordinarily  required  to  be  brought 
before  the  court ;  that  there  is  an  exception  allowed,  founded  on 
the  mere  fact  of  numerousness,  when  it  may  amount  to  a  great 
practical  inconvenience  or  positive  obstruction  of  justice;  and 
again,  that  qualifications  are  introduced,  which  limit  the  effect 
of  the  exception  to  cases  within  the  general  mischiefs,  which  it 
was  intended  to  remedy.  In  all  cases  governed  by  the  exception, 
it  seems  proper  to  allege  in  the  bill,  unless  it  is  otherwise  ap- 
parent upon  its  face,  that  the  parties  are  too  numerous  to  make 
it  practicable,  even  if  known,  to  prosecute  the  suit,  if  all  are 
made  parties.^ 

§  96.  In  truth,  the  same  general  principle  pervades  the  whole 
course  of  equity  proceedings,  in  all  these  apparently  irreconcilable 
or  anomalous  cases.  It  has  been  well  observed,  that  the  general 
rule,  being  established  for  the  convenient  administration  of  jus- 
tice, ought  not  to  be  adhered  to  in  cases,  in  which,  consistently 
with  practical  convenience,  it  is  incapable  of  application;  for 
then  it  would  destroy  the  very  purpose  for  which  it  was  estab- 
lished.* 'The  exceptions,  therefore,  turn  upon  the  same  principle, 
upon  which  the  rule  is  founded.  /  fThey  ar^  resolvable  into  this, 

1  Mitf.  Kq.  PI.  by  Jeremy,  167-171 ;  FarreU  r.  Smith,  2  BaU  &  B.  887,  841,  342  ; 
Eenyon  v,  Worthington,  2  Dick.  668 ;  Hallett  v.  Hallett,  2  Paige,  18-20. 

a  Po8t,  §  107-115,  180,  132, 136,  136  a. 

<  Weld  V.  Bonham,  2  Sim.  &  Stu.  91.  See  Wallworth  v.  Holt,  4  Myl.  &  Cr.  619, 
635-689  ;  Harrej  v.  Harvey,  4  Beav.  215,  220,  221  ;  Gordon  v.  Pym,  8  Hare,  223; 
Ante,  §  94 ;  Post,  §  185  a,  185  6,  149,  207,  207  a,  216. 

4  Cockbum  v.  Thompson,  16  Yes.  326;  Adair  r.  New  Rirer  Co.  11  Yes.  444; 
Good  V.  Blewitt,  18  Yes.  397;  Wendell  t;.  Yan  Rensselaer,  1  Johns.  Ch.  349,  350; 
West  V.  Randall,  2  Mason,  198, 194;  Wood  u.  Dummer,  8  Mason,  317,  818;  Taylor 
V.  Salmon,  4  Myl.  &  Cr.  141 ;  Mare  v.  Malachy,  1  My  1.  &  Cr.  669 ;  Richardson  v. 
Hastings,  7  Beav.  323 ;  Post,  §  135  a,  223. 
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either  that  the  court  must  wholly  deny  the  plaintiff  the  equitable 
relief,  to  which  he  is  entitled,  or  that  the  relief  must  be  granted 
without  making  other  persons  parties.  //The  latter  is  deemed  the 
least  evil,  whenever  the  court  can  proceed  to  do  justice  between 
the  parties  before  it,  without  disturbing  the  rights  or  injuring 
the  interests  of  the  absent  parties,  who  are  equally  entitled  to  its 
protection.^  /  And  even  in  the  cases  in  which  the  court  will  thus 
administer  relief,  so  solicitous  is  it  to  attain  the  purposes  of  sub- 
stantial justice,  that  it  will  generally  require  the  bill  to  be  filed, 
not  only  in  behalf  of  the  plaintiff,  but  also  in  behalf  of  all  other 
persons  interested,  who  are  not  directly  made  parties  (although 
in  a  sense  they  are  thus  made  so),  so  that  they  may  come  in 
under  the  decree,  and  take  the  benefit  of  it,  or  show  it  to  be 
erroneous,  or  entitle  themselves  to  a  rehearing*^    The  court  will 

1  West  V.  Randall,  2  Mason,  196.  In  Cockburn  v.  Thompson,  16  Yes.  829,  Lord 
EldoD,  referring  to  the  general  role,  and  this  class  of  exceptions  to  it,  said :  "  The 
principle  (of  the  general  rule)  being  founded  in  convenience,  a  departure  from  it 
has  been  said  to  be  justifiable  where  necessary. .  And  in  all  these  cases  the  court  has 
not  liesitated  to  depart  from  it  with  the  view  by  original  and  subsequent  arrange- 
ment, to  do  all  that  can  be  done  for  the  purposes  of  justice  rather  than  hold  that  no 
justice  sbaU  subsist  among  persons  who  may  have  entered  into  these  contracts."  In 
Wood  V,  Dummer,  8  Mason,  817,  the  general  rule,  and  the  exceptions  to  it,  were 
summed  up  in  the  following  language  :  "  The  general  rule  is,  that  all  persons  materi- 
ally interested,  either  as  plaintifis  or  defendants,  are  to  be  made  parties.  There  are 
exceptions,  just  as  old  and  as  well  founded  as  the  rule  itself.  Where  the  parties  are 
beyond  the  jurisdiction,  or  are  so  numerous  that  it  is  impossible  to  join  them  all,  a 
court  of  chancery  will  make  such  a  decree  as  it  can  without  them.  Its  object  is  to 
administer  justice;  and  it  will  not  suffer  a  rule,  founded  in  its  own  sense  of  propriety 
and  conrenience,  to  become  the  instrument  of  a  denial  of  justice  to  parties  before  the 
court,  who  are  entitled  to  relief.  What  is  practicable  to  bring  all  interests  before  it 
wiU  be  done.  What  is  impossible  or  impracticable,  it  has  not  the  rashness  to  at. 
tempt ;  but  it  contents  itself  with  disposing  of  the  equities  before  it,  leaving,  as  far  as 
it  may,  the  rights  of  other  persons  unprejudiced.*'  Ante,  §  94 ;  Post,  §  135  a,  185  6, 
149,  160,  207,  210. 

s  West  V.  Randall,  2  Mason,  198 ;  Adair  v.  New  River  Co.  11  Yes.  444 ;  Cockburn 
9.  Thompson,  16  Yes.  326-828 ;  Good  v.  Blewitt,  19  Yes.  336 ;  Ante,  §  94 ,  Post,  §  144, 
150^  207-210.  The  case  of  Good  v.  Blewitt,  13  Yes.  897 ;  8.  c.  19  Yes.  886,  shows 
with  wliat  solicitude  the  court  will  watch  over  and  protect  the  interests  of  the  absent 
persons,  not  parties,  in  all  cases  of  this  sort.  See  also  Angell  v.  Haddon,  1  Mad. 
fifiO :  Dunch  v.  Kent,  1  Yem.  260.  Lord  Redesdale,  with  reference  to  this  subject, 
used  the  following  language  (Mitf.  Eq.  PI.  by  Jeremy,  178) :  "  In  some  cases,  when 
it  has  happened  at  the  hearing  of  a  cause,  that  the  personal  representative  of  a  de- 
ceased person,  not  a  party  to  the  suit,  ought  to  be  privy  to  the  proceedings  under 
a  decree,  but  that  no  question  could  arise  as  to  the  rights  of  such  representative  on 
the  hearing,  the  court  has  made  a  decree  directing  proceedings  before  one  of  the 
masters  of  the  court,  without  requiring  the  representative  to  be  made  a  party  by 
amendment  or  otherwise ;  and  has  given  leave  to  the  parties  in  the  suit  to  bring  a 
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go  further,  and  in  such  cases,  it  will  entertain  a  bill,  or  peti- 
tion, which  shall  bring  the  rights  and  interests  of  the  absent 
parties  more  distinctly  before  the  court,  if  there  is  any  certainty, 
or  even  any  danger,  of  injury  or  injustice  to  them.^  We  shall 
presently  see  this  doctrine  fully  borne  out,  when  we  advert  to  the 
cases,  which  illustrate  the  nature,  and  character,  and  extent  of 
this  class  of  exceptions.' 

§  97.  The  most  usual  cases  arranging  themselves  under  this 
head  of  exceptions  are,  (1. )  where  the  question  is  one  of  a  com- 
mon or  general  interest,  and  one  or  more  sue,  or  defend  for  the 
benefit  of  the  whole;'  (2.)  where  the  parties  form  a  voluntary 
association  for  public  or  private  purposes,  and  those,  who  sue, 
or  defend,  may  fairly  be  presumed  to  represent  the  rights  and 
interests  of  the  whole ;  *  (8. )  where  the  parties  are  very  numerous, 
and  although  they  have,  or  .may  have  separate,  distinct  interests; 
yet  it  is  impracticable  to  bring  them  all  before  the  court.  ^ 

§  98.    In  the  first  of  this  class  of  cases,  may  be  included  suits 

brought  by  a  part  of  the  crew  of  a  privateer  against  prize  agents 

for  an  account,  and  their  proportion  of  the  prize  money.     In  a 

[y     case  of  this  nature,  if  the  bill  be  brought  by  a  few  of  the  crew,  on 

behalf  of  themselves  only,  it  will  not  be  sustained.®    But  if  it  be 

representative  before  the  master,  on  taking  the  accounts  or  other  proceedings  directed 
by  the  decree,  which  may  concern  the  rights  of  such  representative.  And  a  repre- 
sentative, thus  brought  before  the  master,  is  considered  as  a  party  to  the  cause  in 
the  subsequent  proceedings." 

1  Ibid.    See  also  Weld  o.  Bonham,  2  Sim.  &  Stu.  91 ;  Ante^  §  9& 

«  Post,  §  97-186. 

*  1  Mont.  Eq.  PL  61;  Cooper,  Eq.  PI.  40;  id.  186;  Mitf.  Eq.  PI.  by  Jeremy, 
166. 167. 

«  1  Mont.  Eq.  PI.  58-60 ;  Cooper,  Eq.  PI.  40 ;  id.  18A,  187.  We  are  carefully  to  dia- 
tinguish  cases  of  this  sort  from  cases  where  tliere  are  numerous  parties  in  a  joint-stock 
company,  and  a  few  sue  to  recover  back  deposits  paid  by  them  from  the  directors, 
upon  the  ground  of  an  original  fraud  practised  by  the  directors  in  the  original 
scheme,  where  they  allege  that  the  names  of  the  other  shareholders  are  unknown  to 
them ;  for  in  such  a  case  they  do  not  touch  the  rights  of  any  parties  not  before  tlie 
court,  but  seek  for  redress  only  for  a  common  fraud  committed  against  tliemselves. 
Blain  v.  Agar,  2  Sim.  289.  But  for  such  an  allegation,  or  for  an  allegation  of  numer- 
ousness  (if  not  apparent)  each  shareholder  would  be  compellable  to  sue  severally  for 
his  own  deposit.  Id. ;  Jones  v.  Garcia  del  Rio,  Turn.  &  Russ.  297  ;  Colt  v.  Woollas- 
ton,  2  P.  Wms.  154;  Kitchens  v.  Congreve,  4  Russ.  562,  576;  Walbum  v.  Ingilby, 
1  Myl.  &  K.  77. 

*  West  V.  Randall,  2  Mason,  192-196 ;  1  Mont.  Eq.  PL  61 ;  Cooper,  Eq.  PI.  41 ;  Id. 
186, 187 ;  Mitf.  Eq.  Pi.  by  Jeremy,  170.  182. 

*  Leigh  V.  Thomas,  2  Yes.  812 ;  Good  v.  Blewitt,  18  Ves.  897;  8.  c.  19  Yes.  836; 
West  V.  Randall,  2  Mason,  193, 194;  1  Mont  Eq.  PL  61. 
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brought  on  behalf  of.  themselves,  and  all  the  rest  of  the  crew, 
who  had  signed  the  articles,  and  had  not  received  their  shares 
of  the  prize  money,  it  will  be  sustained,  from  the  manifest 
inconvenience  of  adopting  any  other  course.^  And  as  it  has 
been  well  observed,  that  no  case  can  call  more  strongly  for 
indulgence,  than  where  a  number  of  seamen  have  interests  in 
the  same  subject-matter;  for  their  situation  at  any  period, 
how  many  are  living  at  any  one  given  time,  how  many  are 
dead,  and  who  are  entitled  to  representation,  cannot  ordinarily 
be  ascertained.^ 

§  99.  Similar  reasons  have  induced  the  court  to  depart  from  I 
the  general  rule  in  another  class  of  cases,  where  the  suit  is 
brought  on  behalf  of  many  persons  in  the  same  interest,  and 
all  the  persons  answering  that  description  cannot  easily  be  dis- 
covered or  ascertained.  Thus,  a  few  creditors  may  maintain  a 
suit  on  behalf  of  themselves  and  all  the  other  creditors  of  a 
deceased  debtor,  against  his  proper  representatives  for  an  account 
and  application  of  his  assets,  real  as  well  as  personal,  in  payment 
of  their  demands.^  And  it  seems  that  the  doctrine  equally  ap- 
plies, whether  the  suing  creditors  are  creditors  whose  debts  are 
then  absolutely  due,  or  the  debts,  although  present  debts  are 

1  Ibid. ;  Chanoey  v.  ^ay,  Prec.  Ch.  692 ;  Leigh  v,  Thomas,  2  Ves.  312 ;  Peanon 
V.  Belchier,  4  Yea.  627.  The  case  of  Mofflit  v,  Farquharsoif,  2  Bro.  Ch.  388,  contains 
a  contrary  doctrine  ;  bat  the  doctrine  in  that  case  has  been  orerroledt  See  2  Bro. 
Ch.  338,  Mr.  Belt's  note  (1).  See  also  Cullen  v.  Queensberry,  1  Bro.  Ch.  101,  and 
Mr.  Belt's  note  (1) ;  (a)    Lloyd  v.  Loaring,  6  Ves.  777. 

<  Good  V.  Blewitt.  13  Ves.  397 ;  Leigh  v.  Thomas,  2  Ves.  312 ;  West  v.  Randall, 
2  Mason,  198,  194;  Hendricks  v.  Robinson,  2  Johns.  Ch.  296,  207.  In  the  case  of 
Good  V,  Blewitt,  13  Vet.  397,  which  was  the  case  of  a  foreign  crew  suing  for  the 
benefit  of  all  the  crew;  the  master  of  rolls  (Sir  William  Grant)  took  notice  of  the 
ikct,  that  it  was  a  case  in  which  the  defendant  sued  for  the  whole.  He  said: 
"It  is  not  a  case  where  a  great  number  of  persons,  who  ought  to  be  defendants, 
are  not  brought  before  the  court,  but  are  to  be  bound  by  a  decree  against  a  few." 
This  latter  circumstance,  howerer,  would  not  be  decisive  in  all  cases  of  defendants , 
though  it  might  be  in  some.  See  Meux  v.  Maltby,  2  Swanst.  277,  and  the  cases 
there  cited ;  ICayor  of  York  v.  Pilkington,  1  Atk.  284 ;  CaWert  on  Parties  in 
Equity,  46. 

•  1  Mont.  Eq.  PL  02 ;  Mitf.Eq.  PI.  by  Jeremy,  166.  In  Bumey  v,  Morgan,  1  Sim. 
&  Stu.  358,  it  was  held,  that  a  mortgagee  cannot  sue  in  behalf  of  himself  and  all  other 
creditors,  because  he  has  no  common  interest  with  them ;  and  when  a  creditor  sues 
in  behalf  of  all,  it  is  permitted  upon  the  ground  of  their  being  a  common  interest  in 
■U.    Fbat,§102. 


(a)  Also  1  Bio.  P.  C.  896.    Bee  Eelner  v.  Baxter,  L.  R.  2  C.  P.  174, 187. 
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payable  in  future  (debitum  in  presenti  solvendum' in  future),^  \^a) 
Indeed,  if  the  bill  by  a  creditor  seeks  to  affect  or  charge  the  real 
estate  of  the  debtor,  with  a  debt  in  common  with  other  creditors, 
the  bill  not  only  may,  but  ought  to  be  brought  on  behalf  of  all 
the  creditors,  and  not  of  himself  alone.^  In  all  bills  of  this  sort, 
the  whole  administration  and  settlement  of  the  estate  is  assumed 
by  the  court,  the  assets  are  marshalled,  and  the  decree  is  made 
for  the  benefit  of  all  the  creditors.  The  other  creditors  may  come 
in  under  the  decree,  and  prove  their  debts  before  the  master,  to 
whom  the  cause  is  referred,  and  obtain  satisfaction  of  their  de- 
mands, equally  with  the  plaintiffs  in  the  suit;  and  under  such 
circumstances  they  are  treated  as  parties  to  the  suit  If,  how- 
ever, they  decline  so  to  come  in  before  the  master,  they  will  be 
excluded  from  the  benefit  of  the  decree ;  and  yet  they  will  from 
necessity  be  considered  as  bound  by  the  acts  done  under  the 
authority  of  the  court,*    But  a  few  creditors  will  not  be  per- 

1  Whitmore  v.  Ozborrow,  2  Y.  &  Coll.  Ch.  13, 17. 

*  May  V.  Selby,  1  Y.  &  CoU.  Cb.  286. 

"  Mitf.  £q.  PL  hj  Jeremy,  166, 166 ;  Leigh  v.  Thomas,  2  Ves.  31%  318;  Neve  v. 
Weston,  3  Atk.  667 ;  Cooper,  Eq.  PI.  89, 106 ;  West  v,  RandaU,  2  Masoa,  194;  Law 
V.  Rigby,  4  Bro.  Ch.60;  Good  v,  Blewitt,  19  Yes.  336;  Hendricks  v.  Robinson,  2 
Johns.  Ch.  283,  296 ;  Hallett  v,  Hallett,  2  Paige,  18, 10 ;  Ross  v.  Crary,  1  Paige,  417, 
note.  Mr.  ChanoeUor  Walworth,  in  Hallett  v.  Hallett,  2  Paige,  19,  has  expoonded 
this  whole  doctrine  with  great  clearness.  '*  If,"  says  he,  *'  there  are  many  parties 
standing  in  the  same  situation,  as  to  their  rights  or  claims  upon  a  particular  fund, 
and,  where  the  shares  of  a  part  cannot  be  determined,  until  the  rights  of  all  the  others 
are  settled  or  ascertained,  as  in  the  case  of  creditors  of  an  insolvent  estate  or  residuary 
legatees,  all  the  parties  interested  in  the  fund  must  in  general  be  brought  before  the 
court,  so  that  there  may  be  but  one  account,  and  one  decree,  settling  the  rights  of  aU. 


(a)  Mason  v.  Pomeroy,  161  Mass.  164, 
168 ;  re  Hargreares,  44  Ch.  D.  236,  241. 
Respecting  equitable  trustee  process, 
brought  by  a  single  creditor  for  his  own 
benefit,  as  distinguished  from  a  creditor's 
bill,  see  Phoenix  Ins.  Co.  v.  Abbott,  127 
Ms  88.  668;  Chapman  r.  Banker  and 
Tradesman  Pub.  Co.  128  Mass.  478; 
Rau  V.  Von  Zedlitz«  182  Mass.  164 ;  Max> 
well  V.  Cochran,  137  Mass.  73 ;  Squire  v. 
Lincoln,  137  Mass.  399.  The  phdntiff 
must  show  that  he  was  himself  a  creditor 
when  the  deed,  which  he  seeks  to  assail, 
was  made.  Horbach  v.  Hill,  112  U.  S. 
144.  When  the  bill  is  filed  by  one  indi- 
yidual  of  a  numerous  class  in  his  own 


right,  the  court  will  generally  at  the 
hearing  allow  it  to  be  amended  so  as  to 
make  such  individual  sue  on  behalf  of 
himself  and  the  rest  of  the  class.  Rich- 
mond V,  Irons,  121  U.  8.  27,  61 ;  Wil- 
liams  V.  Jones,  23  Mo.  App.  132.  As  to 
the  transfer  of  garnishment  proceedings 
to  equity,  see  Lockett  v.  Rumbough,  40 
Fed.  Rep.  62a  With  respect  to  the 
statute  of  limitations,  the  rights  of  a 
creditor,  who  becomes  a  party  to  a  bill 
already  filed,  depend  upon  the  time  when 
the  bill  was  filed,  and  not  the  time  when 
he  became  a  party.  Richmond  v.  Irons, 
121  U.  S.  27;  reversing  s.  a  27  Fed 
Rep.  691;  re  Chickering,  66  Vt  82. 
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mitted  to  bring  a  bill  of  this  sort,  for  an  account  and  adminis- 
tration of  the  assets,  without  saying  in  the  bill,  that  it  is  brought 
on  behalf  of  themselves,  and  all  the  rest  of  the  creditors;  for 
otherwise,  the  executor  or  administrators  might  be  compellable  to 
account  de  novo  with  all  the  other  creditors  in  other  bills^^     But 

And  if  it  appean  on  the  face  ot  the  complainant's  bill,  that  an  aocoont  of  the  whole 
fund  most  be  taken,  and  that  there  are  other  parties  interested  in  the  distribution 
thereof^  to  whom  the  defendants  would  be  bound  to  render  a  similar  account,  the 
latter  may  object,  that  all,  who  have  a  common  interest  with  the  complainants,  are 
not  before  the  court.  Li  these  cases,  to  remedy  the  practical  inconvenience  of  mak- 
ing a  great  number  of  parties  to  the  suit,  and  compelling  those  to  litigate  who  might 
otherwise  make  no  claim  upon  the  defendants,  or  the  fund  in  their  hands,  a  metliod 
baa  been  devised  of  permitting  the  complainants  to  prosecute  on  behalf  of  them- 
selTes,  and  all  others  standing  in  the  same  situation,  who  may  afterwards  elect  to 
come  in  and  daim  as  parties  to  the  suit,  and  bear  their  proportion  of  the  expenses  of 
the  Utigation.  If  such  parties  neglect  to  come  in  under  the  decree,  after  a  reasonable 
notice  to  them  for  that  purpose,  the  fund  will  be  distributed  witliout  reference  to  any 
unliquidated  or  unsettled  claims,  which  they  might  have  had  upon  the  same.  But 
if  the  rights  of  such  absent  parties  are  known  and  ascertained  by  the  proceedings  in 
the  suit,  provision  wiU  be  made  for  them  in  the  decree.  (Anonymous,  9  Price,  210.) 
In  either  case,  the  court  will  protect  the  defendants  against  any  further  litigation  in 
respect  to  the  fund."  In  the  case  of  creditors  coming  in  before  the  master,  they  have 
been  held  entitled  to  rehear  the  cause,  though  not  technically  parties,  because  the 
decree  affected  their  interest.    Giffard  v.  Hort,  1  Sch.  &  Lefr.  409. 

1  Leigh  0.  Thomas,  2  Ves.  813 ;  Brown  v.  RicketU,  8  Johns.  Ch.  668,  666,  666. 
But  see  Brinkerhoff  v.  Brown,  0  Johns.  Ch.  161.  In  the  ordinary  proceedings  before 
the  master,  all  other  creditors,  except  these  coming  in  before  the  master,  and  proving 
their  debts,  are  generally  excluded  from  the  benefit  of  the  decree.  But  still  they 
may  file  a  biU,  subsequently,  to  establish  tlieir  own  rights,  not  disturbing  what  has 
been  done  under  the  decree.  But,  sometimes,  the  court  gives  directions,  in  cases  of 
this  sort,  to  the  master,  to  ascertain  the  claims  of  all  persons  interested.  In  such  a 
case,  if  the  master  reports  any  claims  due  to  particular  creditors,  and  others,  who  do 
not  come  in  under  the  decree,  the  court  will  sometimes  retain  the  bill  for  their  benefit, 
and  direct  the  master  to  advertise  anew  for  them  to  come  in,  and  take  the  benefit  of 
h ;  as,  for  example,  if  it  should  appear  upon  the  master's  report,  that  they  were  be- 
yond sea,  or  out  of  the  jurisdiction  at  the  time.  Lord  Eldon,  in  Good  v.  Blewitt,  19 
Vea.  886,339,  explained  this  subject  rery  ftilly.  Referring  to  the  decree  in  that  case, 
which  directed  that  the  master  should  report  as  to  all  the  persons  entitled  to  a  share  of 
the  proceeds  of  a  prize,  he  said:  "  Taking  this  decree  to  be  right,  under  the  special 
circumstances  of  the  case,  it  seems  to  require  some  addition.  Upon  the  master's  re- 
port, in  a  creditor's  suit,  the  court  knows  nothing  of  any  demand  except  of  those 
persons  who  have  established  their  debts.  But  the  special  circumstances  of  tliis  case 
are,  that  tiie  original  decree  directs  the  master  to  state  who  are  entitled ;  and  he  has 
stated  that,  not  only  those  who  have  come  in,  but  that  others  also,  who  have  not 
come  in,  are  entitled  to  certidn  shares.  Upon  that  fact,  therefore,  the  court  is  to  de- 
cide, whether,  notwithstanding  their  title  to  a  proportionable  sum  upon  an  account, 
it  would  exclude  them  from  the  benefit  of  the  decree,  or  would  leave  them  to  do, 
what  they  would  be  entitled  to  do,  to  institute  a  new  suit,  if  they  think  proper ; 
as  it  ia  clear,  by  analogy  to  the  case  of  creditors,  that  if  they  do  not  come  in, 
and  are  excluded  from  tiie  benefit  of  this  decree,  that  does  not  prerent  another 
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when  the  bill  is  brought  on  behalf  of  themselyes,  and  all  others, 
all  creditors  are,  in  a  sense,  deemed  to  be  before  the  court  ^ 

§  100.  Lord  Redesdale  has  remarked  upon  this  class  of  cases, 
that,  ^^As  a  single  creditor  may  sue  for  his  demand  out  of  the 
personal  assets,  it  is  rather  matter  of  conyenience  than  of  indul- 
gence, to  permit  such  a  suit  by  a  few  on  behalf  of  all  the  credi- 
tors ;  and  it  tends  to  prevent  several  suits  by  several  creditors, 
which  might  be  highly  inconvenient  in  the  administration  of  as- 
sets, as  well  as  burdensome  on  the  fund  to  be  administered.  For, 
if  a  bill  be  brought  by  a  single  creditor  for  his  own  debt,  he  may, 
as  at  law,  gain  a  preference  by  the  judgment  in  his  favor  over 
other  creditors  in  the  same  degree,  who  may  not  have  used  equal 
diligence. "  ^  (a)    There  is  great  truth  in  this  remark ;  for  courts 

bUl,  haying  dae  regard  to  costs,  &c.  GeoeniUy,  howerer,  the  court  does  not  take 
notice  of  other  creditors;  as  the  report  does  not  bring  before  it  that  fact,  to 
which,  if  in  a  special  case  it  does  appear,  the  court  does  give  attention.  Where, 
for  instance,  there  are  ciroamstances  accounting  for  the  non-claim,  as  that  some 
of  the  parties  had  gone  to  sea,  the  court  would  take  care  that  what  the  report 
stated  Uiem  to  be  entiUed  to  should  not  be  lost  The  question  now  is,  whether 
the  opportunity  of  making  out  that  case  ought  to  be  given ;  and  it  seems  to  me, 
that  further  advertisements  ought  to  be  directed  as  to  the  claimants  not  coming 
in ;  not  taking:  the  account  as  to  them  ;  but  taking  it  as  to  the  others.  That  direc- 
tion, therefore,  may  be  inserted  in  the  decree  for  the  purpose  of  bringing  before  the 
master  these  individuals,  whom  he  has  stated  to  be  entitled ;  and  tliat,  with  regard 
to  those  who  shaU  come  in  upon  ftirther  advertisements,  he  shall  execute  the  decree, 
and  not  as  to  the  others."  See  also  Angell  v,  Haddon,  1  Mad.  629 ;  Anon.  9  Price,  210, 
and  Hallett  v.  Hallett,  2  Paige,  19, 20,  supra,  note ;  Cbckbum  v.  Thompson,  16  Ves.  S27. 

1  Adair  v.  New  River  Co.,  11  Ves.  444. 

*  Mitf.  £q.  Fl.  by  Jeremy,  166, 167.    But  a  single  creditor  is  not  permitted  in 


(a)  In  general  the  creditors  having 
legal  claims  must  first  obtain  a  judg- 
ment at  Uw.  Smith  v.  Hurst,  10  Hare, 
SO ;  M'Dermutt  v.  Strong,  4  Johns.  Ch. 
687 ;  Reubens  v.  Joel,  8  Keman,  488 ; 
Wiggin  r.  Heywood,  118  Mass.  614 ;  Car- 
ver V.  Peck,  181  Mass.  291;  Miller  v. 
Davidson  (8  Gilman,  618),  44  Am.  Dec 
716,  note ;  Massey  v.  Gorton  (12  Minn. 
146),  90  id.  287,  note.  See  Tower  Manuf. 
Co.  V.  Thompson,  90  Ala.  129;  Gibson  v. 
Trowbridge  F.  Co.  (Ala.),  9  So.  870; 
Gorrell  V.  Gates,  79  Iowa,  682;  Vicks- 
burg  &c.  R.  Co.  0.  Phillips,  64  Miss.  108. 
All  the  creditors  in  whose  behalf  the 
action  is  brought  need  not  be  judgment 
creditors.    State  v.  Foot,  27  S.  C.  840. 


See  Clafiin  v.  Gordon,  80  Hun.,  54.  The 
fraudulent  grantee,  as  defendant  in  a 
creditor's  bUl,  cannot  demur  on  the 
ground  of  an  adequate  remedy  at  law. 
Towle  0.  Janvrin,  61  N.  H.  606;  Stra^ 
ton  V.  Hemon  (Mass.),  28  N.  E.  269.  A 
municipal  corporation  may  be  defendant 
to  a  creditor's  bill.  Hinsdale  D.  G.  Ca 
r.  Tilley,  10  Biss.  672.  All  matters  re- 
lating to  creditors'  biU  depend  in  great 
measure  upon  local  statutes  and  practice. 
See  e.  g,,  Flash  v.  Wilkerson,  22  Fed.  Rep. 
689.  Equity  takes  jurisdiction  of  fraud- 
ulent transfen  of  personal  and  of  real 
property  upon  the  same  grounds.  So' 
bernheimer  i;.  Wlieeler,  46  N.  J.  £q.  614 
See  4  Harvard  L.  Rev.  99 ;  6  Id.  101. 
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of  equity  are  thus  enabled  to  act  fully  upon  their  own  favorite 
maxim,  that  equality  is  equity.  But  it  does  not  disclose  the 
whole  ground  of  the  doctrine.  It  is,  on  the  other  hand,  the  real 
danger  of  doing  injustice  to  parties  not  before  the  court,  where 
interests  might  be  jeoparded  without  being  represented ;  and  the 
utter  impracticability  of  making  all  the  interested  persons  actu- 
ally and  technically  parties,  from  their  being  unknown,  or  being 
so  exceedingly  numerous,  that  any  obligation  to  join  them  all 
would  amount  to  a  positive  denial  of  justice,  which  constitute  the 
main  grounds  of  the  doctrine.^ 

this  way  to  acquire  any  preference  over  creditort,  of  a  higher  degree,  nor  necessarily 
in  all  cases  over  those  of  an  equal  degree ;  for  wherever  a  single  creditor  brings  a 
billy  although  no  general  account  of  the  debts  is  directed ;  but  tlie  course  is,  to  direct 
an  account  of  the  personal  estate,  and  of  that  particular  debt ;  yet  the  common  de- 
cree is,  that  that  debt  shall  be  paid  in  the  course  of  administration.  All  debts,  there- 
fore, ol  a  higher  nature,  or  even  of  an  equal  nature,  may  be  paid  by  the  executor, 
and  must  be  aUowed  to  him  in  liis  discharge.  Attorney  General  v.  Comthwaite,  2 
Cox,  44;  Bedford  o.  Leigh,  2  Dick.  706;  Newland  i;.  Champion,  1  Yes.  105;  Pea- 
cock V.  Monk,  1  Yes.  131 ;  Pritchard  v.  Hicks,  1  Paige,  270;  Anon.  3  Atk.  672. 

1  Chanoey  v.  May,  Prec.  Ch.  592;  Hendricks  v.  Robinson,  2  Johns.  Ch.  206. 
When  a  single  creditor  sues  for  his  own  debt  (as  we  have  seen  that  he  may)  he  need 
not  make  any  person  but  the  personal  representative  of  the  deceased  a  party.  We 
have  also  seen,  that  in  such  a  suit,  the  usual  decree  is,  not  to  direct  a  general  account 
of  the  whole  estate,  but  only  a  decree  for  an  account  of  the  personal  assets,  and  the 
payment  of  the  debt  in  the  course  of  administration.  But  although  this  is  the  usual 
decree,  it  is  not  therefore  to  be  considered  as  absolutely  incompetent  for  the  court, 
upon  aocli  a  bill,  to  make  a  more  general  decree  for  a  general  account,  as  is  done  in 
the  case  of  a  common  bill  for  all  the  creditors.  On  the  contrary,  a  case  may  be  made 
oat,  upon  the  answer  and  proofs,  which  may  render  it,  if  not  indispensable,  at  least 
highly  expedient  for  the  court,  for  the  purpose  of  justice,  to  adopt  this  latter  course. 
1  Story,  £q.  Jnr.  §  647,  note  (2),  and  the  authorities  there  cited.  See  also  Wiser  v. 
Blachly,  1  Johns.  Ch.  488;  McKay  v.  Green,  8  Johns.  Ch.  68,  60;  Thompson  v. 
Brown,  4  Johns.  Ch.  610,  630,  648,  646 ;  Ross  v.  Crary,  1  Paige,  417,  419,  note ;  Hal- 
lett  V.  HaUett,  2  Paige,  18, 19,  21.  In  this  last  case,  Mr.  Chancellor  Walworth  used 
the  following  language :  "  I  apprehend  the  reason,  why  one  creditor,  or  one  legatee, 
who  has  a  spedflc  claim  against  the  estate,  may  sue  in  his  own  name  only,  and  yet, 
that  a  decree  may  be  made  on  such  bill  for  a  general  distribution  of  the  fund  to  be 
this :  It  does  not  appear  upon  the  bill  that  there  are  not  sufficient  assets  to  pay  all 
the  creditors  or  legatees ;  and  therefore  no  general  account  and  distribution  of  the 
fund  may  be  necessary.  I  understand  the  rule  in  that  case  to  be,  if  the  executor 
admits  a  sufficiency  of  assets,  there  is  to  be  a  decree  for  the  payment  of  the  particular 
debt  or  legacy,  without  any  general  decree  for  an  account  Hence,  the  ordinary 
prayer  in  the  bill,  that  the  defendant  may  admit  assets,  or  set  out  an  account  in  his 
answer ;  and  if  he  admits  assets  he  is  not  obliged  to  set  out  the  account.  (Per  Sir 
Thomas  Plnmer,  Y.  C,  Cooper,  216.)  But  if,  by  the  answer  of  the  defendant,  it 
appears  tliere  will  be  a  deficiency  of  assets,  so  that  all  the  creditors  cannot  be  paid 
in  full,  or  that  there  must  be  an  abatement  of  the  complainant's  legacy,  the  court  will 
make  a  decree  for  the  general  administration  of  the  estate,  and  a  distribution  of  the 
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§  101.  But  although  one  creditor  may  thus  be  pennitted  to  file 
a  bill  on  behalf  of  himself  and  all  the  other  creditors ;  yet  it  has 
been  said,  that  this  is  to  be  understood  with  this  limitation,  that 
the  bill  is  not  filed  for  any  peculiar  interest  of  the  plaintiflF ;  but 
it  is  one,  where  all  the  creditors  have  a  common  interest  with 
him  in  all  the  objects  of  the  bill.  ^  Upon  this  ground  it  has  been 
held,  that  a  mortgagee  cannot  sue  on  behalf  of  all  the  creditors 
in  regard  to  his  mortgage  debt ;  for  he  has  no  common  interest 
with  the  creditors  at  large  in  enforcing  it^  Upon  the  same 
ground  it  has  also  been  held,  that  if  the  plaintiff  seeks  to  estab- 
lish a  priority  of  right  or  charge,  he  cannot  file  a  bill  on  behalf 
of  all  the  creditors ;  but  the  latter  must  be  actual  parties ;  for 
the  suit  is  not  homogeneous,  or  for  objects  equally  beneficial  to 
all  the  parties ;  and  therefore  each  creditor  has  a  distinct  right 
and  interest  to  contest  the  plaintiff's  claim.  ^  But  there  are 
more  recent  authorities,  which  inculcate  a  contrary  doctrine, 
and  establish,  that  a  mortgagee  may  sue  on  behalf  of  himself 
and  all  other  creditors,  notwithstanding  he  claims  a  right  to 
prior  satisfaction,  out  of  the  mortgaged  property.*  And  per- 
haps a  similar  rule  would  apply  to  the  case  where  a  creditor 
claims  any  other  priority  of  charge;  for  if  he  files  his  bill  on 
behalf  of  all  creditors,  they  are  so  far  parties  to  the  suit,  that 

same  araong^  the  seTetal  parties  entitled  thereto,  agreeable  to  equity.  If  several  suits 
are  depending  in  favor  of  different  creditors  or  legatees,  the  court  will  order  the  pro> 
ceedings  in  all  the  suits  but  one  to  be  stayed,  and  wiU  require  the  seyeral  parties  to 
come  in  under  the  decree  in  such  suit,  so  that  only  one  account  of  the  estate  may 
be  necessary."  In  the  case  of  Egberts  r.  Wood,  3  Paige,  520,  the  same  learned  judge 
said:  '*  Where  it  appears  upon  the  face  of  the  bill,  that  there  wUl  be  a  deficiency  in 
the  fund,  and  that  there  are  other  creditors  or  legatees,  who  are  entitled  to  a  ratable 
distribution  with  the  complainants,  and  who  have  a  common  interest  with  them,  such 
creditors  or  legatees  should  be  made  parties  to  the  bill,  or  the  suit  should  be  brought 
by  the  complainants  on  behalf  of  themselves  and  all  others  standing  in  a  similar 
situation,  snd  it  should  be  so  stated  in  the  bill.*'  (a) 

1  Post,  §  167, 168. 

>  Bumey  v.  Morgan,  1  Sim.  A  Stu.  858,  862 ;  Jones  v.  Garcia  del  Rio,  Turn.  A 
Russ.  297 ;  White  t;.  HiUacre,  8  T.  &  ColL  597.  See  Palmer  v.  Foote,  7  Paige,  437 ; 
Calvert  on  Parties,  §  10,  p.  220. 

•  Newton  v.  Egmont,  5  Sim.  187 ;  s.  o.  4  Sim.  574,  685 ;  Post,  §  183,  note,  157i 
168 ;  Calvert  on  Parties,  §  10,  p.  221.    [See  Stevenson  v.  Austin,  8  Met  482.] 

«  Greenwood  p.  Firth,  2  Hare,  241,  note  (6);  Skey  v.  Bennett,  2  Y.  &  Coll.  Ch. 
406;  White  v.  HilUcre,  8  T.  A  Coll.  597,  609,  610,  note;  Post,  §  158;  Aldridge  0. 
Westbrook,  5  Beav.  188 ;  1  Story,  Eq.  Jur.  §  549. 


(a)  BaUroad  Co.  v.  Oir,  18  WalL  471. 
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they  have  a  right  to  appear  and  contest  the  validity  of  his 
aaserted  priority  over  other  creditors.  ^  (a) 

§  102.  Upon  similar  grounds,  where  there  are  a  number  of 
creditors,  who  are  parties  to  a  deed  of  trust  for  the  payment  of 
debts,  a  few  have  been  permitted  to  sue  on  behalf  of  themselves 
and  the  other  creditors,  named  in  the  deed,  to  enforce  the  execu- 
tion of  the  trust  ^(i)  It  is  obvious  that  in  many  such  cases, 
unless  all  the  creditors  were  brought  before  the  court,  or  were 
allowed  to  come  before  the  court,  the  due  execution  of  the  trust 
might  be  impracticable,  or  be  enforced  injuriously  to  the  inter- 
ests of  the  creditors  not  parties.^  It  has  been  remarked  by  Lord 
Bedesdale,  that  ^  this  seems  to  have  been  permitted  purely  to  save 

1  WhiUker  r.  Wright,  3  Hare,  810,  813-816 ;  Owens  v.  Dickenson,  Cr.  &  Phill.  48, 
£6w    See  Pott,  §  183, 163. 

*  Mitf.  Eq.  PI.  hy  Jeiemj,  167 ;  Id.  176,  176;  Roath  v.  Kinder,  8  Swanst  144, 
note;  Boddj  v,  Kent,  1  Mer.  361 ;  Weld r.  Bonham,  2  Sim.  &  Stu.  91 ;  Handford  v. 
Stone,  2  Sim.  A  8ta.  196 ;  Peacock  v.  Monk,  1  Vee.  131 ;  1  Mont  Eq.  PL  62 ;  Newton 
p.  Egmont,  4  Sim.  674  ;  s.  o.  6  Sim.  180;  Powell  r.  Wright,  7  Beav.  444 ;  Atherton 
V.  Worth,  1  Dick.  376;  Post,  §  149, 167.  [In  America,  it  hat  been  held,  that  where 
creditors  claiming  onder  a  deed  of  trust  for  the  pajment  of  debts,  are  in  a  posterior 
class,  they  most  make  all  of  th^r  own  class  parties,  but  need  not  indnde  those  who 
have  the  prior  encmnbranoe.  Patton  v.  Bendni,  6  Ired.  Eq.  204.  In  another  case  it 
was  said,  that  if  a  deed  of  trust  provided  for  the  creditors  in  classes,  those  of  the  first 
class  may  call  upon  the  trustees  for  an  account  and  payment  to  the  extent  of  the 
trust  fund,  without  making  the  second  class  creditors  parties.  Smith  v,  Turrentlne, 
8  Ired.  Eq.  186.  It  might  be  different  if  the  tnlst  deed  provided  that  any  payment 
by  the  debtor  were  to  be  credited  in  extinguishment  of  the  debt,  for  the  second  class 
creditors  would  be  interested.    Id.] 

'  Mitl  Eq.  PL  by  Jeremy,  167,  and  cases  before  dted. 


(a)  "  Upon  an  ordinary  decree  in  a 
creditor's  suit  the  court  does  not  treat 
the  decree  as  conclusively  ^establishing 
the  plaintiff's  debt"  See  Cardell  v. 
Hawke,  L.  R.  6  Eq.  464.  If  other  credi- 
tors become  co-plaintiflb  and  a  receiver 
is  appointed  in  the  case,  the  creditor  who 
filed  the  bill  cannot  afterwards  discon- 
tinue it  without  such  other  creditors'  as- 
sent Belmont  Nail  Qo.  v.  Columbia  Iron 
&  Steel  Co.  46  Fed.  Rep.  886.  The  orig- 
inal plaintiff  is  not  required  to  give  notice 
of  such  a  bill  to  other  creditors,  and  their 
assent  to  the  bringing  thereof  is  not  ne- 
cessary. Thompson  v.  Lake,  19  Nev. 
108;  Rome  Bank  r.  Haselton,  16  Lea 
(TemL),  216.    A  creditor  who  fiuls  to 


come  in  seasonably  is  cut  off.  Thomp- 
son V.  Reno  Savings  Bank,  19  Nev.  291. 
Tlie  proper  practice  is,  by  reference  to  a 
master,  to  give  all  valid  creditors  an 
opportunity  to  come  in.  Johnson  v. 
Waters,  111  U.  8.  640 ;  Bilmyer  r.  Sher- 
man,  23  W.  Va.  666.  But  a  decree  will 
be  made  for  no  )arger  sum  than  is  neces- 
sary to  satisfy  the  claims  of  the  creditors 
who  join  in  the  bill.  Bouton  r.  Dement, 
123  m.  142;  Ford  v,  Rosenthal,  74 
Texas,  28.  Preferred  creditors,  if  ad- 
versely interested,  are  necessary  parties 
to  a  bill  to  set  aside  a  trust  deed.  Hud- 
son V.  Eisenmayer  Milling  Co.  79  Texas, 
401. 

(6)  Libby  r.  Norris,  142  Mass.  246. 
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expense  and  delay.  If  a  great  number  of  creditors  thns  specially 
provided  for  by  a  deed  of  trust  were  to  be  made  plaintiffs,  the 
suit  would  be  liable  to  the  hazard  of  frequent  abatements ;  and  if 
many  were  made  defendants,  the  same  inconvenience  might  hap- 
pen, and  additional  expense  would  unavoidably  be  incurred.  '*  ^ 

§  103.  The  mischief  would  not  in  many  cases  stop  here ;  for 
where  the  debts  due  to  any  of  the  creditors  were  unascertained, 
and  depended  upon  the  future  adjustment  of  accounts,  and  the 
funds  under  the  trust  deed  were  inadequate  to  a  full  discharge 
of  all  the  debts ;  or  where  any  of  the  creditors  had  a  preference, 
and  their  debts  were  unliquidated ;  or  where  any  of  the  preferred 
creditors  were  out  of  the  country ;  —  in  these  and  many  other  in- 
stances the  difficulty  of  administering  substantial  justice  between 
the  creditors,  if  the  court  were  compelled  to  wait  until  all  of 
them  were  technically  parties  before  the  court,  would  be  almost 
insuperable.  A  single  creditor,  in  cases  of  this  sort,  would  not 
be  permitted  by  a  court  of  equity  to  sue  for  his  own  single  demand 
without  bringing  the  other  creditors  in  some  form  or  manner 
before  the  court,  from  the  obvious  inconvenience  and  apparent 
injustice  in  deciding  upon  the  extent  of  their  rights  and  interests 
in  their  absence.  *  The  substitution,  therefore,  of  a  few  to  sue 
for  the  benefit  of  the  whole,  at  the  same  time  that  it  subserves 
the  interests  of  all  the  creditors,  by  enabling  them  to  make  them- 
selves active  in  the  final  apportionment  and  distribution  of  the 
trust  funds,  gives  to  the  watchful  and  diligent  an  opportunity  of 
having  prompt  justice  done  to  them,  without  any  wanton  sacrifice 
of  the  rights  of  others,  or  any  sacrifice  not  caused  by  the  laches 
or  indifference  of  the  latter.* 

1  Mitf.  £q.  PI.  by  Jeremy,  167 ;  Post,  §  167. 

«  Mitf.  Eq.  PI.  by  Jeremy,  167.  In  Joy  v.  Wirt«,  1  Wash.  C.  C.  417,  which  was  a 
rait  in  equity,  brought  by  two  creditors  for  the  purpose  of  setting  aside  a  release 
made  by  ail  the  creditors  to  a  debtor  upon  an  assignment  of  his  estate  for  their  benefit, 
Mr.  Justice  Washington  thought  that  all  the  creditors  should  have  been  made  parties, 
or  the  bill  should  have  been  brought  on  behalf  of  all ;  for  all  of  them  might  be 
affected  by  the  decree,  setting  aside  the  release,  as  it  would  not  be  set  aside  as  to  a 
part  of  the  creditors,  and  left  to  operate  on  others.  On  that  occasion  he  said: 
"Where  the  creditors  are  to  be  paid  out  of  a  particular  fund,  or  are  united  in 
the  same  transaction,  so  as  to  produce  a  privity  between  them,  all  are  to  join,*'  &&, 
"either  by  name  or  as  being  represented  by  a  part  suing  in  the  names  of  all." 
Post,  §  167. 

>  The  remarks  of  Lord  Eldon  on  this  subject,  in  Cockbum  v.  Thompson,  16  Ves. 
827,  deserre  to  be  cited  here.  "  In  the  familiar  case,"  says  he,  "  of  creditors  suing 
on  behalf  of  themselves  and  all  others,  what  an  Infinite  number  of  valuable  interests 


§  102-104.]  PARTIES  TO   BILLS.  Ill 

§  103  a.  The  foregoing  are  cases  of  a  creditor's  bill  brought 
against  the  common  debtors  of  all  of  them  or  their  representa- 
tives. And,  ordinarily,  in  such  cases,  all  the  debtors  or  their 
representatives  must  be  made  parties  defendants.  But  cases  may 
occur,  where  the  court  will  dispense  with  some  of  the  debtors. 
Thus,  for  example,  where  one  of  several  judgment  debtors  is  in- 
solvent and  wholly  destitute  of  property,  and  the  fact  is  distinctly 
stated  in  the  bill,  it  is  not  necessary  to  make  him  a  defendant 
to  a  creditor's  bill  to  obtain  satisfaction  out  of  the  equitable  in- 
terests or  choses  in  action  of  the  other  defendants.^  (a) 

§  104.  By  analogy  to  the  case  of  creditors,  a  legatee,  at  least 
if  he  is  not  a  residuary  legatee,  is  permitted  to  sue  the  personal 
representative  of  the  testator  on  behalf  of  himself  and  all  other 
legatees,  in  order  to  procure  a  settlement  of  the  accounts  of  his 

may  be  bound,  in  a  sense,  not  absolutely ;  as,  where  the  oonrt,  for  conTenienoe,  dis- 
penses with  the  presence  of  parties,  the  principle  leads  it,  by  future  arrangement,  to 
And  out  the  means  of  giviug  them  an  opportunity  in  some  shape  of  coming  in.  Upon 
questions  of  marshalling,  whether  real  estate  is  charged  with  debts,  &c.,  the  case  may 
be  sustained  originally  perhaps  by  persons  having  interests  of  the  least  value.  But 
certainly  any  person,  afterwards  becoming  interested,  would  have  his  interest  as 
much  attended  to  as  if  he  had  been  originally  a  party.  The  court  must  always  be 
open  to  questions  upon  the  carriage  of  the  cause,  applications  for  rehearing,  &c. ; 
and  I  shouid  upon  principle,  find  the  means,  if  not  supplied  by  precedent,  of  giving 
a  creditor,  coming  in  after  the  institution  of  a  suit,  the  opportunity  of  supporting  his 
interest  better  than  the  plaintiff  could.  A  bond  creditor  having  been  in  partnership 
with  the  debtor,  may,  if  there  are  assets,  go  in  before  the  master;  but  the  court  must 
find  the  means  of  ascertaining,  whether  such  creditor  was  not  a  debtor  on  the  part- 
nership account;  and  the  account  must  be  taken ;  or  perhaps  the  court  may  find 
itself  obliged  to  direct  a  bill  to  be  filed ;  reserving  a  proportion  of  the  assets,  for  the 
result  of  the  inquiry  in  an  actual  suit.  Lord  Thurlow  determined  that  the  general 
principle  requires  a  residuary  legatee  to  bring  before  the  court  all  persons  interested 
in  the  residue.  But  that  admits  of  exceptions,  where  it  is  not  necessary,  or  convenient, 
that  aU  should  be  before  the  court ;  as  in  Chanoey  v»  May,  and  the  case  of  the  Water 
Works  Company.  If  a  residue  had  been  left  equally  among  all  the  individual  mem- 
bers of  those  societies,  upon  the  same  ground  of  impracticability  and  inconvenience, 
it  would  be  competent  to  some  of  them  to  file  a  bill  on  behalf  of  themselves  and  the 
others ;  though  suing  as  residuary  legatees."  See  also  Anon.  9  Price,  210,  where  a 
distinction  is  taken  between  the  case  of  creditors  and  that  of  legatees,  as  to  their 
being  excluded  from  the  benefit  of  the  decree  if  they  do  not  appeal. 
1  Van  Cleef  r.  Sickles,  6  Paige,  605. 


(a)  Anujority  of  the  creditors  of  an  the  creditors  are  not  necessary  parties, 

insotvent  cannot  authorise  his  assignee  plaintiff  or  defendant,  to  a  bill  brought 

to  continue  his  business  or  defeat  an  in-  by  a  creditor  to  enforce  the  trust    Wil- 

jonction  prayed  for  by  a  single  creditor  helm  v.  Byles,  60  Mich.  601. 
•gainst  continaing  the  business ;  and  all 
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administration,  and  a  payment  of  all  the  legatees.^  In  a  case  of 
this  nature,  such  a  legatee  might  sue  for  his  own  legacy  only.^ 
But  a  suit  on  behalf  of  all  the  other  legatees  has  the  same  ten- 
dency to  prevent  inconvenience  and  expense,  as  a  suit  by  one  cred- 
itor on  behalf  of  all  the  creditors  of  the  same  fund.^    Even  in  a 

1  We  have  had  oocaaion,  in  a  preceding^  note  (Ante,  §  89,  note),  to  state  that  there 
is  some  diyersity  of  Judicial  opinion  on  the  point,  whether  one  residoarj  legatee  can 
maintain  a  biU  for  liimself  and  all  the  other  residuary  legatees  who  are  interested ; 
or  whether  he  must  make  them  technical  parties  to  the  bill.  If  a  legatee  be  the  sole 
residuary  legatee,  there  does  not  seem  to  be  any  real  difficulty  in  his  maintaining  a 
bill,  either  for  himself  alone,  or  for  himself  and  aU  the  other  legatees  and  parties  in 
interest;  for  in  either  case  a  general  account  of  the  assets  must  be  taken ;  and  the 
master  will,  by  the  decree,  be  directed  to  inquire  and  state  who  are  the  other  legatees 
and  other  persons  interested  in  the  assets ;  and  the  final  decree,  after  the  account 
taken,  will  be  for  such  assets  as  belong  to  the  residuary  legatee  after  all  other  claims 
are  paid.  Of  course,  under  the  interlocutory  decree,  all  other  legatees  and  persons 
interested  will  have  a  right  to  appear  before  the  master,  and  assert  their  claims, 
whether  the  residuary  legatee  sue  alone,  or  in  behalf  of  all  other  persons  interested. 
See  Cooper,  £q.  PI.  89, 40;  Bennett  v.  Honywood,  Ambler,  708 ;  Montagu  v,  Nuoella, 
1  Russ.  173:  Kettle  v.  Crary,  1  Paige,  417,  note;  Hallett  tr.  Hallett,  2  Paige,  20,  21 ; 
Post,  §  208,  204. 

<  Mitf.  Eq.  PL  by  Jeremy,  167;  Brown  v.  Ricketts,  8  Johns.  Ch.  663;  Haycock 
V.  Haycock,  2  Ch.  Cas.  124 ;  Attorney  General  r.  Ryder,  2  Ch.  Cas.  178.  See 
Pritchard  v.  Hicks,  1  Paige,  278;  Fish  r.  Howland,  1  Paige,  28;  1  Mont.  Eq.  PL 
62,68. 

*  Mitf.  Eq.  PI.  by  Jeremy,  107 ;  Haycock  r.  Haycock,  2  Ch.  Cas.'  124 ;  Lloyd  v. 
Loaring,  6  Ves.  779;  Good  i;.  Blewitt,  19  Yes.  339;  Cockbum  p.  Thompson,  16  Ves. 
827  ;  Attorney  General  v.  Ryder,  2  Ch.  Cas.  178 ;  Brown  v.  Ricketts,  3  Johns.  Ch. 
668;  Fish  v.  Howland,  1  Paige,  20, 28 ;  Kettle  v.  Crary,  1  Paige,  417,  note ;  HalleU 
V.  Hallett,  2  Paige,  20,  21.  In  Morse  v,  Sadler,  1  Cox,  862,  the  master  of  the  rolls 
took  a  distinction  between  the  case  of  a  legacy  payable  out  of  personal  estate  and 
that  of  a  legacy  chargeable  on  real  estate.  The  bill  in  tliat  case  was  filed  by  one 
legatee  on  behalf  of  himself  and  all  the  other  legatees,  without  making  the  others 
parties.  On  that  occasion  he  said :  *'  That  it  was  an  established  rule,  that  the  lega- 
tees out  of  personal  estate  only  need  not  be  parties*;  but  every  person  claiming  an  in- 
terest out  of  real  estate  must  be  before  the  court."  And  he  directed  the  cause  to  stand 
over  to  add  the  other  legatees  as  parties.  It  is  not  very  clear  upon  what  precise 
ground  this  distinction  proceeds.  It  may,  perhaps,  be  for  the  reason  suggested  by  Lord 
Hardwicke  in  Peacock  v.  Monk,  1  Ves.  181,  that  the  executor  in  all  cases  sustaining 
the  person  of  the  testator,  is  to  defend  the  estate  for  himself,  for  all  creditors,  and 
for  all  legatees.  See  Wiser  v,  Blachly,  1  Johns.  Ch.  438.  In  a  biU  against  an  exec- 
utor by  creditors  or  legatees,  it  is  not  ordinarily  necessary  to  make  the  residuary 
legatee  a  party  for  the  same  reason.  Lawson  i;.  Barker,  1  Bro.  Ch.  808 ;  Anon.  1 
Vem.  261 ;  Wainwright  r.  Waterman,  1  Ves.  Jr.  811 ;  Brown  v.  Dowthwaite,  1  Mad. 
446.  In  cases  of  interests  in  the  realty,  there  is  no  person  authorized  by  law  to  rep- 
resent the  interests  of  all  legatees  in  the  realty.  In  Brown  v.  Ricketts,  8  Johns.  Ch. 
663,  Mr.  Chancellor  Kent  seems  to  have  acted  against  the  distinction  under  peculiar 
circumstances.  See  also  Fish  t;.  Howland,  1  Paige,  28 ;  Pritchard  v.  Hicks,  1  Paige, 
270.    In  Hallett  v.  Hallett,  2  Paige,  22,  Mr.  Chancellor  Walworth  affirmed  the  doo- 
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suit  brought  by  a  single  legatee  for  his  own  legacy,  unless  the  per- 
sonal representative  of  the  testator,  by  admitting  assets  for  the 
payment  of  the  legacy,  warrants  ati  immediate  personal  decree 
against  himself  (by  which  he  alone  will  be  bound),  the  court  will 
direct  a  general  account  of  all  the  legacies  of  the  same  testator; 
and  if  there  is  a  deficiency  of  assets,  it  will  direct  payment  of  the 
legacy  sued  for  ratably  only  with  the  other  legacies,  as  no  pref- 
erence is  allowed  in  equity  among  legatees  standing  in  pari  jure, 
in  the  administration  of  assets.^  Indeed,  if  it  appears  from  the 
face  of  the  bill,  that  there  will  be  a  deficiency  in  the  fund,  and 
that  there  are  other  persons,  who  are  interested  in  it,  as  credi- 
tors, or  as  legatees,  or  otherwise,  it  seems  proper  that  all  the 
persons  in  interest  should  either  be  made  direct  parties,  or  that 
the  bill  should  be  filed  on  behalf  of  all  of  them,  (a)  And,  at  all 
events,  the  court  will  take  care  of  their  interests  by  permitting 
ihem  to  come  in  and  assert  their  claims  before  the  master  by  its 
interlocutory  decree.^ 

§  105.  Upon  similar  grounds,  where  a  distribution  or  applica- 
tion of  the  personal  estate  of  a  deceased  person  is  to  be  made 
among  his  next  of  kin,  or  among  persons  claiming  under  a  gen- 
eral description,  as,  for  example,  among  the  relations  of  a  tes- 
tator or  other  person,  where  it  may  be  uncertain  who  are  all  the 
persons  answering  that  description,  or  the  circumstances  will 

trine  in  Morse  v.  Sadler,  1  Cox,  362 ;  and  thought  the  case  of  Brown  v,  Ricketts,  8 
Johns.  Ch.  653,  properly  decided  upon  its  own  circumstances. 

1  Mitf.  £q.  Pi.  by  Jeremy,  168 ;  Ck)oper,  Eq.  PL  39,  40.  See  Haycock  v.  Hay- 
cock, 2  Ch.  Cas.  124;  Montagu  v.  Nucella,  1  Russ.  173  ;  Anon.  9  Price,  210.  In  this 
respect  there  seems  to  be  a  distinction  between  the  case  of  creditors  and  that  of 
legatees.  In  Anon.  9  Price,  210,  Lord  Chief  Baron  Richards  took  notice  of  it. 
"  The  reason,"  he  obserred,  **  why  creditors  are  excluded,  unless  they  should  come 
in  within  a  limited  time,  is,  because  they  could  not  be  luiown  to  the  court,  or  ascer- 
tained, unless  they  should  appear,  and  parties  interested  were  not  to  be  delayed  by 
the  laches  of  creditors.  But  that  does  not  apply  to  legatees,  who  are  entitled  to 
have  a  proportional  part  of  the  fund  set  apart  for  the  satisfaction  of  their  legacies." 
See  Farrell  v.  Smith,  2  Ball  &  B.  341.  Where  the  court  has  made  a  decree  in  a  case 
to  ascertain  t)ie  rights  of  legatees,  and  distribute  the  funds ;  and  the  funds  have  been 
distributed  among  the  legatees  accordingly,  the  court  will  not  permit  a  legatee  after- 
wards to  file  a  bill  against  the  executor  for  payment  of  his  legacy.  His  proper 
remedy,  if  any,  is  to  file  a  bill  to  reverse  the  original  decree  as  erroneous.  Farrell  tr. 
Smith,  2  Ball,  ft  B.  341. 

*  Ante,  §  100,  note ;  Hallett  v.  Hallett,  2  Paige,  19,  20 ;  Egberts  v.  Wood,  3  Paige^ 
619,  620 ;  Mitf.  Eq.  PI.  by  Jeremy,  178. 


(a)  See  Railroad  Co.  v.  On,  18  Wall.  471. 
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make  it  extremely  inconvenient,  a  bill  will  be  allowed  to  be  filed 
by  one  claimant  on  behalf  of  himself  and  all  the  other  persons 
equally  entitled.^  Such  a  bill  is  maintainable,  not  only  upon 
the  ground  of  the  supposed  uncertainty  of  the  persons,  answer- 
ing the  description ;  but  also,  where  they  may  be  known,  and  yet 
they  are  exceedingly  numerous.^ 

§  106.  But  although  the  court  will,  in  cases  of  this  sort,  enter- 
tain jurisdiction  by  creditors,  legatees,  and  distributees  on  behalf 
of  themselves  and  all  others,  and  will  exonerate  the  executor  or 
administrator,  or  other  trustee,  from  all  liability  in  respect  to 
payments  of  the  assets  made  pursuant  to  its  decree ;  yet  it  is  not 
to  be  understood,  that  such  a  decree  absolutely  binds  the  absent 
creditors,  legatees,  or  distributees,  who  have  had  no  opportunity 
of  proving  and  presenting  their  claims,  so  that  they  are  entitled 
to  no  redress,  but  are  to  be  deemed  concluded.    On  the  contrary, 

/  although  they  have  no  remedy  against  the  executor,  or  adminis- 

V^J  trator,  or  trustee;  yet  they  have  a  right  to  assert  their  claim  to 

a  share  in  the  property,  against  the  creditors,  legatees,  or  dis- 

(^tributees,  who  have  received  it*  -  ' 

^  Mitf.  £q.  PL  169;  Id.  167, 168;  Bennett  v.  Honjwood,  Ambler,  708;  Montaga 
V.  Nucella,  1  Ross.  173 ;  1  Mont  £q.  PL  62, 68 ;  Pott,  §  207  6.  As  to  parties  entitled 
as  a  class,  as  for  example,  as  residuary  legatees  or  distribatees,  when  and  under 
what  circumstances  aU  must  be  made  parties,  and  when  a  few  mnj  sue  in  behalf  of 
all,  see  Caldecott  r.  Caldecott,  Cr.  &  PhiU.  183, 184 ;  Harvej  r.  Harvej,  4  Beav. 
216,  220,  221 ;  Post,  §  207-207  b. 

s  Post,  §  207  6 ;  Hallett  v,  HaUett,  2  Paige,  10-21 ;  Ante,  §  80,  note ;  Cockbum  v, 
Thompson,  16  Ves.  828, 329 ;  Manning  v.  Thesiger,  1  Sim.  &  Stu.  106 ;  Cranbome 
V.  Crispe,  Cas.  Temp.  Finch,  10&  In  Manning  v.  Thesiger,  1  Sim.  &  Stu.  106,  where 
the  plaintiffi  sued  on  behalf  of  themselves  and  the  other  legatees  and  appointees 
under  a  will  to  have  the  fund  transferred  to  the  Court  of  Chancery,  an  objection  was 
taken,  that  aU  the  appointees,  who  were  ceatuis  que  trust  under  the  will,  ought  to  be 
made  technical  parties.  But  it  being  stated  that  they  were  very  numerous  (more 
than  fifty  in  number),  the  vice-chancellor  said  that  they  ought  regularly  to  be  ail 
made  parties  to  the  suit ;  but  that,  as  they  were  very  numerous,  and  the  biU  was 
filed  on  behalf  of  themselves  and  the  other  appointees,  the  rule  might,  in  this  case, 
be  dispensed  with.  So  that  numerousness,  as  well  as  absence  out  of  the  jurisdiction, 
or  being  unknown,  may  constitute  a  good  ground  for  dispensing  with  all  the  residu- 
ary legatees  being  made  parties.  The  same  principle  would  apply,  where  the 
individual  members  of  a  society,  very  numerous,  were  made  residuary  legatees. 
Cockbum  v.  Thompson,  16  Ves.  328. 

'  David  V,  Frowd,  1  Myl.  &  K.  200 ;  Gillespie  v.  Alexander,  3  Russ.  180.  The 
judgment  of  the  master  of  the  rolls,  in  David  r.  Frowd,  1  MyL  &  K.  200,  is  so  im- 
portant on  this  point,  that  the  following  extract  is  given :  "  The  personal  property," 
said  he,  "  of  an  intestate  is  first  to  be  applied  in  payment  of  his  debts,  and  then 
distributed  amongst  his  next  of  kin.    The  person  who  takes  out  administration  to 


i) 
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§  107.    The  second  class  of  cases,  constituting  an  exception  to 
the  general  rule^  and  already  alluded  to,  is,  where  the  parties 

bis  estate,  in  most  cases,  cannot  know  who  are  his  creditors,  and  may  not  know  who 
lie  his  next  of  kin,  and  the  administration  of  his  estate  may  be  exposed  to  great 
delay  and  embarrassment.  A  court  of  equity  exercises  a  most  wholesome  jurisdic- 
tion for  the  prerention  of  this  delay  and  embarrassment,  and  for  the  assistance  and 
protection  of  the  administrator.  Upon  the  application  of  any  person  claiming  to  be 
interested,  the  court  refers  it  to  the  master  to  inquire  who  are  creditors,  and  who  are 
the  next  of  kin,  and  for  that  purpose  to  cause  advertisements  to  be  published  in  the 
quarters  where  creditors  and  next  of  kin  are  most  likely  to  be  found,  calling  upon 
such  creditors  and  next  of  kin  to  come  m  and  make  their  claims  before  the  master, 
within  a  reasonable  time  stated ;  and  when  that  time  has  expired,  it  is  considered 
that  the  best  possible  means  having  been  taken  to  ascertain  the  parties  really  entitled, 
the  administrator  may  reasonably  proceed  to  distribute  the  estate  amongst  those  who 
hare,  before  the  master,  established  an  apparent  title.  Such  proceedings  having 
been  taken,  the  court  will  protect  the  administrator  against  any  future  claim.  But 
it  is  obvious  that  the  notice  given  by  advertisements  may,  and  must,  in  many  cases, 
not  reach  the  parties  really  entitled.  They  may  be  abroad,  and  in  a  different  part 
of  the  kingdom  from  that  where  the  advertisements  are  published,  or,  from  a  multi- 
tude of  circumstances,  they  may  not  see  or  hear  of  the  advertisements,  and  it  would 
be  the  height  of  injustice  that  the  proceedings  of  the  court,  wisely  adopted  with  a 
view  to  general  convenience,  should  have  the  absolute  effect  of  conclusively  trans- 
ferring the  proper^  of  the  true  owner  to  one  who  has  no  right  to  it  It  is  for  this 
lesson  that  if  a  party  who  has  not  gone  in  before  the  master,  applies  to  the  court 
after  the  master  has  reported  the  claimants  who  have  established  before  him  an 
apparent  title,  and  makes  out  that  he  has  not  been  guilty  of  wilful  default  in  not 
claiming  before  the  master,  the  court  will  refer  it  to  the  master,  to  inquire  into  his 
daim,  and  if  it  be  satisfactorily  proved,  will,  in  the  administration  of  the  estate,  give 
him  the  same  benefit  of  his  title,  as  if  he  had  originaUy  claimed  before  the  master. 
This  is  every  day's  practice  with  respect  to  creditors.  For  the  same  reason  if  a 
creditor  does  not  happen  to  discover  the  proceedings  in  the  court  until  after  the 
distribution  has  been  actually  made  by  the  order  of  the  court  amongst  the  parties 
having,  by  the  master's  report,  an  apparent  title,  although  the  court  will  protect  the 
admmistrator,  who  has  acted  under  the  orders  of  the  court ;  yet,  upon  a  bill  filed  by 
this  creditor  against  the  parties  to  whom  the  property  has  been  distributed,  the 
court  will  ilpon  proof  of  no  wilAil  de&nlt  on  the  part  of  such'  creditor,  and  no  want 
of  reasonable  diligence  on  his  part,  compel  the  parties  defendants  to  restore  to  the 
creditor  that  which  of  right  belongs  to  him.  For  this  principle,  I  need  only  refer  to 
the  case  of  Gillespie  r.  Alexander,  before  Lord  Eldon,  which  has  been  introduced  in 
the  argument.  There  the  estate  had  been  apportioned,  under  the  order  of  the  court, 
amongst  the  legatees,  and  actually  paid  to  them ;  except  that  one  legatee,  being  an 
infant,  his  proportion  could  not  be  paid  to  him,  but  was  carried  to  his  account  in  the 
suit  After  this  distribution  by  the  order  of  the  court,  a  creditor  who  had  not 
daimed  before  the  master,  established  his  title ;  and  Lord  Lyndhurst,  then  master 
of  the  rolls,  acting  upon  the  principle  which  I  have  stated,  directed  payment  of  the 
creditor's  demand  out  of  the  fund  in  court,  which  had  been  carried  to  the  account  of 
the  infimt.  Lord  Eldon  considered,  most  justly,  that  the  share  carried  to  the  account 
of  the  iniknt  was  as  much  the  property  of  the  infant  as  if  it  had  been  actually  paid 
to  him,  and  that  the  infant's  share  was  liable  to  the  creditor's  demand  only  in  the 
pn^ftioo  that  the  other  legatees  were  liable  in  respect  of  the  sums  which  they  had 
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form  a  voluntary  association  for  public  or  private  purposes,  and 
those  who  sue  or  defend,  may  fairly  be  presumed  to  represent  the 
rights  and  interests  of  the  whole.  ^  In  cases  of  this  sort  the  per- 
sons interested  are  commonly  numerous,  and  any  attempt  to  unite 
them  all  in  the  suit  would  be,  even  if  practicable,  exceedingly 
inconvenient,  and  would  subject  the  proceedings  to  the  danger  of 
perpetual  abatements,  and  other  impediments,  arising  from  inter- 
mediate deaths,  or  other  accidents,  or  changes  of  interest  Un- 
der such  circumstances,  as  there  is  a  privitvof  interest^  the  court 
will  allow  a  bill  to  be  brought  by  some  of  the  parties  on  behalf 
of  themselves  and  all  the  others,  taking  care,  that  there  shall 
be  a  due  representation  of  all  substantial  interests  before  the 
court.  ^  And  such  a  bill  must  be  brought  on  behalf  of  all  the 
parties  in  interest ;  for  if  it  be  brought  for  the  plaintiffs  alone,  it 
will  not  be  sustained  by  the  court  for  want  of  proper  partj^es.*(a) 

received,  and  to  that  extent  reverted  Lord  Lyndhnrst's  order ;  Uma  establishing  the 
principle  that  legatees  who  had  received  payment  under  the  order  of  the  court  were 
bound  to  refund  to  a  creditor  who  had  never  claimed  before  the  master.  It  is 
argued  that  there  is  a  distinction  between  a  creditor  and  a  person  claiming  as  next 
of  kin,  because  a  creditor,  it  is  said,  has  a  legal  title ;  the  right  being  equal,  there  is 
no  distinction  in  a  court  of  equity  between  a  legal  and  equitable  title.  It  is  not, 
however,  accurate  to  say  that  a  creditor  continues  to  have  a  leg^al  title  after  the  ftind 
has  been  administered  in  this  court;  he  has,  under  such  circumstances,  lost  that  title 
by  the  administration  of  the  court,  and  his  only  remedy  is  in  a  court  of  equity.  It 
is  argued,  also,  that  the  case  is  extremely  hard  upon  the  party  who  is  to  refund,  for 
that  he  has  full  right  to  consider  the  money  as  his  own,  and  may  have  spent  it,  and 
that  it  would  be  against  the  policy  of  the  Uiw  to  recall  money  which  a  party  has 
obtained  by  the  effect  of  a  judgment  upon  a  litigated  title.  There  is  here  no  judg- 
ment upon  a  litigated  title ;  the  party  who  now  claims  by  a  paramount  title  was 
absent  from  the  court,  and  all  that  is  adjudged  is  that  upon  an  inquiry,  in  ito  nature 
imperfect,  parties  are  found  to  have  a  prima  facie  claim,  subject  to  be  defeated  upon 
better  information.  The  apparent  title  under  the  master's  report  is  in  its  nature 
defeasible.  A  party  claiming  under  such  circumstances  has  no  great  reason  to 
complain  that  he  is  called  upon  to  replace  what  he  has  received  against  his  right; 
complaints  of  hardship  come  with  little  force  from  the  party  who  seeks  to  support 
a  wrong." 

1  Mont.  Eq.  PI.  68-60;  MandeviUe  v.  Riggs,  2  Peters,  487. 

2  Cooper,  Eq.  PI.  40 ;  Chancey  v.  May,  Prec.  Ch.  692 ;  Lloyd  v,  Loaring,  6  Ves, 
778;  West  v.  Randall,  2  Mason,  194-196;  Hichens  v.  Congreve,  4  Russ.  662.  676, 
677 ;  Gordon  v.  Pym,  3  Hare,  223;  Barker  v.  Walters,  8  Beav.  92;  [Mann  v.  Butler, 
2  Barb.  Ch.  862]. 

«  Baldwin  v.  Lawrence,  2  Sim.  &  Stu.  18 ;  [Whitney  v.  Mayo,  16  ni.  266]. 


(a)  Purburow  r.  Niehoff,  87  III.  App.  themselves  at  the  expense  of  the  minor 
408.  If  the  majority  of  stockholders  in  ity,  one  stockholder  may  file  a  bill  on 
a  corporation  are  proceeding  to  benefit      behalf  of  himself  and  all  other  stoick- 
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§  108.  This  doctrine  may  be  illustrated  by  adverting  to  a  case, 
which  has  occurred  in  judgment.  A  bill  was  brought  by  the 
treasurer  and  managers  of  certain  works,  called  the  Temple 
Mills  Brass  Works,  in  behalf  of  themselves,  and  all  other  pro- 
prietors and  parties  in  the  first  undertaking,  except  the  defend- 
ants, who  were  the  late  treasurers  and  managers  (about  thirteen 
in  number),  for  an  account  for  several  mismanagements,  misap- 
plications, and  embezzlements  of  the  partnership  funds.  The 
partnership  consisted  originally  of  eighteen  shares,  and  these 
were  afterwards  divided  into  eight  hundred.  The  defendants 
demurred,  because  the  rest  of  the  proprietors  were  not  made  par- 
ties ;  and  the  demurrer  was  overruled  upon  the  ground,  first,  that 
the  bill  was  in  behalf  of  all  other  proprietors,  except  the  defend- 
ants, and  so  all  of  them  were,  in  effect,  parties ;  and,  secondly, 
that  it  would  be  impracticable  to  make  them  all  parties  byname, 
and  there  would  be  continual  abatements  by  death,  and  otherwise, 
and  no  coming  at  justice,  if  all  were  to  be  made  parties.  ^ 

§  109.  The  like  doctrine  has  been  applied  to  a  case,  where  a 
bill  was  brought  by  some  shareholders  in  a  joint-stock  company 
(the  stock  of  which  was  divided  into  six  thousand  shares),  on 
behalf  of  all  the  shareholders,  to  compel  the  directors  of  the 
company  to  refund  moneys  improperly  withdrawn  by  them  from 
the  stock  of  the  company,  and  applied  to  their  own  use.  Upon 
the  objection  being  taken  of  the  want  of  proper  parties,  the  court 
overruled  it,  upon  the  ground  that  justice  would  be  unattainable, 
if  all  the  shareholders  were  required  to  be  made  parties  to  the 
suit;  and  that  a  separate  bill  by  each  shareholder,  to  recover  his 
proportion  of  the  money,  would  produce  enormous  inconvenience 
and  multiplied  litigation;  and  that  all  the  shareholders  had  one 
common  right  and  one  common  interest  to  be  subserved  by  the 
suit.  ^  (a) 

^  Chance7  v.  May,  Prec  Ch.  602. 

*  Hichens  v.  CongreTe,  4  Ross.  662,  676.  [See  also  Crease  v.  Babcock,  10  Met 
682L] 


holders  for  the   protection  of  the  mi-  (a)  So,  where  the  plaintiffs  and  many 

Dority.    Menier  v.  Hooper's  Te1e{n«ph  others  formed  a  Toluntary  association  for 

Works,  L.  R.  9  Ch.  360 ;    Atwool  v,  benevolent  purposes,  the  name  of  which 

Menyweatber,  L.  R.  6  Eq.  404,  note ;  was  afterwards  changed  by  vote  of  its 

Bacon  v.  Bobertton,  18  How.  480 ;  At-  members  at  a  regular  meeting,  and  one 

lanta  Real  Estate  Co.  v.  Atlanta  National  of  the  trustees  of  the  funds  of  the  asso- 

Bank,  76  Ga.  40.  ciation,  in  whose  Joint  names  such  funds 
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§  110.  The  like  doctrine  has  been  applied  to  a  case,  where 
there  was  an  Association  of  Widows,  contributing  to  a  fund  to 
pay  them  annuities.  The  fund  having  proved  insufficient,  appli- 
cation was  made  to  the  court  by  bill,  by  some  of  the  widows,  on 
behalf  of  themselves  and  all  others,  against  the  directors,  to 
compel  a  specific  performance  of  the  original  articles  of  subscrip- 
tion, they  having  reduced  the  annuities.  One  of  the  difficulties 
was,  that  all  the  persons  interested  were  not  before  the  court  by 
name;  for  every  subscriber,  who  had  not  been  a  member  long 
enough  to  become  an  annuitant,  and  the  representatives  of  those 
who  were  dead,  had  an  interest  to  state  their  title  in,  or  to 
recover  the  money.  The  court  sustained  the  bill,  upon  the 
ground,  that  it  virtually  brought  the  parties  before  the  court,  as 
far  as  was  practicable  and  convenient;  and,  that  it  was  better  to 
go  as  far  as  possible  towards  justice,  than  to  deny  it  altogether.^ 

§  111.  The  like  doctrine  has  been  applied  to  cases  of  volun- 
tary associations,  which  although  not  corporations,  are  yet  rec- 
ognized by  law;  as,  for  example,  that  of  Mutual  Assurance 
Companies  in  England,  where  any  number  of  persons  are  per- 
mitted to  associate  for  the  insurance  of  each  other,  all  in  effect 
participating  as  in  a  partnership.  In  such  a  case,  it  is  evident, 
that  if  an  occasion  should  arise  to  resort  to  equity  for  an  account, 
as  it  would  be,  if  not  impossible,  almost  impracticable,  to  bring 
all  persons  interested  as  parties  before  the  court,  the  suit  must 
be  against  some,  being  proprietors  and  accountable  parties,  and 
instituted  by  others  on  behalf  of  all.^ 

§  112.  Upon  similar  grounds,  where  an  act  of  parliament 
authorized  a  rate  to  be  assessed  by  commissioners  of  a  fund  upon 
the  inhabitants  of  a  town,  in  aid  of  the  fund,  for  charitable  pur- 
poses, some  of  the  inhabitants  of  the  town  were  allowed  to  file 
a  bill,  on  behalf  of  themselves  and  all  the  other  inhabitants, 
against  the  commissioners  of  the  fund,  alleging  a  misapplication, 

^  Buckley  d.  Carter,  cited  17  Yes.  11, 15,  and  in  Cockbum  v.  Thompson,  16  Yes. 
828,  829 ;  Pearce  v.  Piper,  17  Yea.  1,  embraced  the  same  principle. 

2  Cooper,  Eq.  PI.  40;  Cockbum  v.  Thompson,  16  Yes.  828,  829;  Lloyd  r.  Loaring, 
6  Yes.  778 ;  Benson  v,  Heathom,  1  Y.  &  Coll.  Ch.  326. 


had  been  deposited  in  a  bank,  refused  to  to  maintain  a  bill,  in  behalf  of  themselyes 

join  with  his  co-trustees  in  an  assignment  and  their  associates,  to  compel  such  as. 

of  these  funds  to  their  successors,  with-  signment.     Birmingham   v,   Oallagher, 

out  which  the  bank  would  not  transfer  112  Mass.  190.    See  Liggett  o.  Ladd,  17 

the  Ainds,  the  plaintifls  were  permitted  Oregon,  89. 
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and  that  the  rate  assessed  by  them  was  unnecessary,  and  asking, 
that  the  collection  of  it  might  be  restrained ;  for  they  all  pos- 
sessed a  conmion  interest,  and  it  was  impracticable  to  join  them 
all  in  the  suit.^ 

§  113.  So,  some  of  the  shareholders  of  a  canal  have  been  per- 
mitted to  bring  a  bill  on  behalf  of  themselves  and  all  other  share- 
holders, against  the  commissioners  of  a  canal  to  set  aside  an 
agreement  made  by  commissioners,  contrary  to  the  act  of  parlia- 
ment authorizing  the  canal;  for  under  such  circumstances,  all 
the  shareholders  must  be  deemed  to  have  a  common  interest,  to 
compel  obedience  to  the  act  of  parliament.  On  that  occasion  the 
court  said :  ^^  In  order  to  enable  a  plaintiff  to  sue  on  behalf  of 
himself  and  all  others,  who  stand  in  the  same  relation  with  him 
to  the  subject  of  the  suit,  it  must  appear  that  the  relief  sought 
by  him  is  in  its  nature  beneficial  to  all  those  whom  he  under- 
takes to  represent  The  several  persons,  who  advanced  moneys 
upon  the  credit  of  these  tolls,  must  be  taken  to  have  advanced 
such  moneys  in  tiie  confidence,  that  the  powers  of  management  of 
the  tolls,  which  were  vested  in  the  conmiissioners,  would  be  only 
exercised  according  to  the  directions  of  the  act,  and  a  bill  which 
has  for  its  object  the  due  exercise  of  those  powers,  and  to  avoid 
a  breach  of  trust,  must  be  intended  in  its  *nature  beneficial  to 
every  shareholder."*  We  shall  presently  see,  how  essential  an 
ingredient  this  is  in  cases  of  numerousness  of  parties.^ 

§  114.  Upon  the  like  grounds,  a  few  of  a  large  number  of  per- 
sons (as,  for  example,  parishioners)  have  been  permitted  to  in- 
stitute a  suit  on  behalf  of  tiiemselves,  and  the  rest^  for  relief 
against  acts  done  by  commissioners,  appointed  under  an  act  of 
parliament,  which  were  injurious  to  their  common  rights  although 
a  majority  of  the  parishioners  approved  of  those  acts,  and  dis- 
proved of  the  suit  For,  where  a  matter  is  necessarily  injurious 
to  the  common  right,  the  majority  of  the  persons  interested  can 
neither  excuse  the  wrong,  nor  deprive  all  other  parties  of  their 
remedy  by  suit* 

'  Attoraej  General  v.  Heelis,  2  Sim.  &  Sta.  67. 

s  Gray  V.  Chaplin,  2  Sim.  &  Sto.  267     See  Mandeyille  v.  Riggs,  2  Peters,  487. 

•  Post,  §  180-134. 

*  Bromley  v.  Smith,  1  Sim.  8.  In  Jones^  i;.  Garcia  del  Rio,  Turn.  &  Russ.  300, 
Lord  Eldon  said :  "  The  cases,  where  one  party  files  a  bill  in  behalf  of  himself  and 
others,  are  cases,  where  others  have  a  choice  between  that  and  nothing ;  bat  how 
can  it  be  managed,  where  some  parties  are  not  dissatisfied,  and  are  disposed  to  abide 
by  the  contract  1 "    These  remarks  seem  to  require  qoalification. 
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§  114  a.  So,  pewholders  and  members  of  the  congregation,  for 
whose  use  a  chapel  was  held  in  trust  for  religious  service  accord- 
ing to  the  doctrines  and  discipline  of  the  Church  of  Scotland, 
have  been  permitted  to  maintain  a  suit  on  behalf  of  themselves 
and  all  others  of  the  congregation,  except  the  trustees,  who  were 
members,  and  were  guilty  of  a  breach  of  trust,  to  compel  obe- 
dience to  the  trust,  because  the  object  of  the  suit  was  for  the 
common  benefit  of  all  the  members  of  the  congregation,  except 
the  offending  trustees ;  and  in  no  other  way  could  redress  for  the 
injury  complained  of  be  obtained.^ 

§  115.  So,  where  some  of  the  partners  in  a  very  numerous  com- 
pany (five  hundred  and  more)  filed  a  bill  on  behalf  of  themselves, 
and  all  the  other  partners,  to  rescind  a  contract,  entered  into  on 
behalf  of  the  partnership,  where  it  was  manifest,  from  the  cir- 
cumstances of  the  case,  that  it  would  be  for  the  benefit  of  all  the 
partners  that  the  contract  should  be  rescinded,  it  was  held  by  the 
court,  upon  an  objection  for  want  of  parties,  that  the  bill  was 
maintainable.  Upon  that  occasion  it  was  said  to  be  a  rule  of 
courts  of  equity,  that  where  the  parties  are  so  numerous,  as  to 
render  it  inconvenient  or  impracticable  that  they  should  be  par- 
ties to  the  record ;  if  they  all  have  one  common  interest,  a  few 
may  sue  on  behalf  of  themselves  and  all  the  other  members  of  the 
company ;  and  that  the  case  then  in  judgment  fell  within  this 
predicament' 

§  115  a.  So,  where  a  bill  was  filed  by  the  trustees  of  a  volun- 
tary Assurance  Company,  the  members  of  which  were  constantly 
fluctuating,  for  the  purpose  of  procuring  a  policy  underwritten 
by  the  trustees  for  the  company  to  be  cancelled  on  account  of 
fraud,  and  the  bill  alleged,  that  the  members  of  the  company 
were  very  numerous,  and  their  names  and  places  of  abode  un- 
known,   and  could  not  be  ascertained  by  the  plaintiffs ;  it  was 

1  Milligan  v.  Mitchell,  8  Myl  &  Cr.  72,  84 ;  Post,  §  148.  [See  Attorney  General 
V.  Munro,  2  De.  G.  &  Sm.  122.] 

«  Small  V.  Attwood.  Younge,  407.  (a)  The  objection  and  the  answer  to  it,  with  a 
review  of  the  principal  cases,  were  very  elaborately  considered  by  the  bar  and  the 
court  on  this  occasion.  Lord  Lyndhnrsf  s  jndgment  is  very  pointed  and  fall  on  the 
subject.  See  also  Lord  Brougham's  judgment  in  Walbum  v.  Ingilby,  1  Myl.  &  K. 
76,  77 ;  and  the  judgment  of  Lord  Cottenham  in  Mare  v.  Malachy,  1  Myl.  &  Or.  65S^ 
and  in  Taylor  ».  Salmon,  4  Myl.  &  Cr.  141.  and  in  Wallworth  r.  Holt,  4  Myl.  &  Cr. 
619,  636-640 ;  Benson  r.  Heatbom,  1  Y.  &  Coll.  Ch.  826 ;  Post,  §  116, 180-183. 


(a)  A1m>  6  CL  A  Fin.  282. 
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held  that  the  members  need  not  be  made  parties,  but  the  trus- 
tees alone  might  maintain  the  bill,  as  the  cancellation  of  the 
policy  was  for  the  common  benefit  of  all.^  So,  where  three 
directors  of  an  Assurance  Company,  who  had  signed  a  policy, 
filed  a  bill  on  behalf  of  themselves  and  all  other  shareholders  in 
the  company,  praying,  on  allegations  of  fraud  and  misrepresenta- 
tion, that  it  might  be  delivered  up  to  be  cancelled ;  it  was  held, 
that  the  board  of  directors,  who  managed  the  affairs  of  the 
company,  were  not  necessary  parties.^ 

§  115  b.  So,  where  a  bill  was  filed  by  a  member  of  a  club, 
which  had  been  dissolved,  on  behalf  of  himself  and  all  other 
members,  at  the  time  of  the  dissolution,  seeking  to  recover  from 
two  of  the  members  of  the  committee  of  the  club,  funds  which 
they  were  alleged  to  have  misappropriated ;  the  bill  alleged,  that 
a  portion  of' the  funds  was  payable  to  the  plaintiff  as  trustee 
under  a  certain  deed,  and  the  rest  to  Messrs.  H.,  the  bankers  of 
the  club,  and  in  their  hands  to  be  subject  to  the  control  of  the 
committee  of  the  club ;  and  the  bill  contained  allegations,  show- 
ing that  the  members  of  the  club  were  alone  interested  in  the 
funds ;  and  the  bill  prayed  an  account,  and  that  the  first  men- 
tioned portion  of  the  funds  might  be  paid  to  the  plaintiff,  or 
otherwise,  as  the  court  should  direct,  and  the  rest  to  Messrs.  H. 
or  otherwise,  as  the  court  should  direct ;  it  was  held,  on  demur- 
rer for  want  of  parties,  that  none  of  the  other  members  of  the 
committee  or  club  were  necessary  parties.^ 

^  Fenn  v.  Craig,  8  Y.  A  Coll.  216.    See  Post,  §  147-160, 216. 

*  Barker  v.  Walters,  8  Beay.  92. 

'  On  this  occasion.  Lord  Langdale  is  reported  to  have  said :  "  In  this  case  it  is 
alleged  that  the  two  defendants,  Hastings  and  Emly,  have  possessed  themselyes  of 
property  belonging  to  this  club,  which  I  must  consider  as  a  partnership ;  that  one 
of  the  sums  of  money  which  they  have  is  subject  to  a  peculiar  trust,  and  the  other 
monies  are  general  assets  of  the  partnership.  They  have  possessed  themselves  of 
these  sums  of  money,  and  refuse  to  account  for  them.  The  bill  desires  to  recover 
them,  not  for  the  purpose  of  distribution  by  the  court  through  the  means  of  this  suit, 
bat  for  the  purpose  of  bringing  them  within  the  controf  of  the  governing  body  of 
the  partnership,  in  order  that  they  may  be  applied  under  that  control  according  to 
the  rights  of  the  parties.  That  seems  to  me  to  be  the  nature  of  the  bill.  Can  that 
be  done  ?  The  plaintiff  and  all  the  others,  except  these  two  defendants,  must  have 
an  interest  in  having  the  money,  which  the  demurrer  admits  to  be  in  the  defendants' 
possession,  brought  within  the  control  of  the  club ;  that  is  the  common  interest  of 
ail.  How  this  money,  when  it  is  brought  within  the  control  of  the  dub,  ought  to  be 
applied,  is  another  matter.  To  ask  to  recover  it  and  place  it  within  the  control  of 
the  dub,  and  leave  it  there  subject  to  litigation,  is  asking  no  more  than  was  done  in 
that  other  case  of  Wallworth  v.  Holt.    If,  then,  it  is  for  the  common  benefit  of  all, 
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§  116.  Thus  far  we  have  been  considering  cases,  where  the 
bill  is  brought  by  some  proprietors,  as  plaintiffs  on  behalf  of  alL 
But  the  like  doctrine  applies  to  cases,  where  there  are  many  per- 
sons, defendants,  belonging  to  a  voluntary  association,  against 
whom  the  suit  is  brought.  In  such  cases,  it  is  sufficient,  that 
such  a  number  of  the  proprietors  are  brought  before  the  court, 
as  may  fairly  represent  the  interests  of  all,  where  those  interests 
are  of  a  common  character  and  responsibility.^  Thus,  for  ex- 
ample, where  a  committee  of  a  voluntary  club  or  association 
entered  into  agreements  and  incurred  expenses  on  account  of 
the  club,  it  was  held  on  a  bill  brought  by  a  creditor  against  the 
committee,  that  it  was  not  necessary  to  make  the  other  members 
of  the  club  parties  to  the  suit,  on  account  of  the  members  being 
numerous,  as  well  as  unknown.^  In  such  a  case,  it  seems  proper, 
if  indeed,  it  be  not  indispensable,  to  charge  in  the  bill,  that  the 
members  are  numerous,  and  many  unknown.^ 

except  the  two  defendants,  that  these  funds  should  be  lecoyered,  whj  should  it  not 
be  done  ?  It  is  said  that  this  is  a  case  of  dissolution.  Very  true ;  and  this  shows 
that  there  ought  to  be  a  winding  up  and  a  final  settlement.  But  how  is  it  with  a 
partnership  after  a  dissolution,  and  before  the  afEairs  of  the  partnership  are  wound 
up  ?  The  mutual  connection  between  the  partners  is  not  dissolved  with  the  dissolu- 
tion of  the  partnership,  because  it  must  continue  for  the  purpose  of  collecting  the 
assets  and  winding  up  the  partnership;  and  until  these  matters  are  all  closed,  there 
is  a  quasi  partnership,  a  mutual  interest  between  the  parties.  One  of  the  things  re- 
quired for  the  winding  up  of  the  partnership  is,  that  the  assets  should  be  collected ; 
and  it  appears  that  two  indiyiduals  have  got  into  their  possession  assets  which  they 
retain  ad  Tersely  to  all  the  rest,  while  it  is  the  common  interest  that  they  should  be 
collected,  and  regularly  applied  towards  the  winding  up  of  the  partnership.  In  the 
present  state  of  the  record,  the  question  is,  whether  the  defendants  are  to  answer  ? 
I  cannot  determine  at  this  time,  whether,  in  consequence  of  what  may  appear  in  the 
answer,  it  may  not  hereafter  be  absolutely  necessary  to  make  the  parties  referred  to 
and  other  persons  parties.  Taking  the  statements  of  the  bill  as  they  now  stand 
admitted  by  the  demurrer,  it  does  not  appear  to  me  that  I  ought  to  allow  the  present 
demurrer;  but,  OTerruling  it,  I  beg  to  have  it  clearly  understood,  that  it  may  appear 
hereafter,  that  it  is  quite  necessary  not  only  to  make  the  persons  now  pointed  out, 
but  other  persons,  parties,  for,  after  this  demurrer  is  overruled,  the  defendants  may 
still  raise  the  same  objection  by  their  answer."  Richardson  v,  Hastings,  7  Beav. 
823;  8.0. 11  BeaT.  17. 

1  Cooper,  Eq.  PI.  40 :  Adair  r.  New  River  Co.  11  Ves.  444. 

3  CuUen  V.  Queensberry,  1  Bro.  Ch.  101  (a) ;  Cooper,  Eq.  PI.  40 ;  Cousins  v.  Smith, 
18  Yes.  644. 

'  In  Cullen  v.  Queensberry,  1  Bro.  Ch.  101,  note  (2),  the  bill  charged,  that  the  plwn- 
tiff  "  could  not  discover  the  several  members  of  the  club,  and  procure  a  remedy 
against  them,  as  they  were  numerous,  and  many  of  them  totally  unknown  to  him." 


(a)  Also  1  Bro.  P.  C.  3961 
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§  117.  Upon  similar  grounds  where  a  joint-stock  company, 
created  nnder  an  act  of  parliament,  were  sued  for  a  specific  per- 
formance of  an  agreement  for  a  lease,  entered  into  by  the  vendors, 
of  certain  real  estate,  which  was  sold  to  them  pendente  lite^  and 
the  treasurer  and  directors  only  were  made  parties,  the  court 
overruled  the  objection,  that  all  the  proprietors  were  not  made 
parties.  On  that  occasion  the  court,  after  examining  the  lead- 
ing authorities,  added  the  following  expressive  language :  "  There 
is  a  current  of  authority  adopting  more  or  less  a  general  principle 
of  exception,  by  which  the  rule,  that  all  persons  interested  must 
be  parties,  yields,  when  justice  requires  it  in  the  instance,  either 
of  plaintiffs,  or  of  defendants.  •  The  rigid  enforcement  of  the 
rule  would  lead  to  perpetual  abatement  This,  therefore,  cannot 
be  regarded  as  a  new  point,  or  as  creating  a  difficulty.  It  is 
quite  clear,  that  the  present  suit  has  sufficient  parties,  and  that  the 
defendants  may  be  considered  as  representing  the  company."  ^ 

§  118.  So,  where  the  city  of  London  had  leased  certain  water 
pipes  and  privileges  to  a  lessee  for  a  specified  rent ;  and  the  lessee 
had  afterwards  assigned  it;  and  the  assignees  had  subdivided  the 
interest  into  nine  hundred  shares;  and  a  bill  was  brought  to 
enforce  the  payment  of  the  rent  in  arrear  against  the  assignees 
and  some  of  the  shareholders ;  it  was  held,  that  all  the  share- 
holders need  not  be  made  parties,  since  it  was  obviously  imprac- 
ticable to  bring  them  all  before  the  court  ^  So,  where  upon  the 
creation  of  a  water  company,  the  crown  had  received  a  moiety  of 
the  interest,  and  afterwards  that  moiety  was  subdivided  into  a 
large  number  of  shares  (over  one  hundred);  on  a  suit  brought  by 
an  annuitant  against  the  company,  it  was  insisted,  that  all  the 

See  «10O  Adair  v.  New  Hirer  Co.  11  Yes.  429.  In  Cousins  v.  Smith,  18  Yes.  544, 
Lord  Chancellor  Eldon  said,  that  "  Where  a  legal  \^y  acts  by  committees,  it  is 
enough  to  consider  the  contract  as  made  with  those,  who  think  proper  to  undertake, 
looking  to  the  body  for  which  they  undertake  for  indemnity  ;  and  the  plaintiffs  at 
law  cannot  be  nonsuited,  nor  could  they  defend  action  against  them  upon  tliat 
ground." 

1  Menx  V.  Maltby,  2  Swanst  284.  The  master  of  the  rolls  cited  and  commented 
upon  all  the  leading  authorities  on  this  occasion,  as  did  Lord  Eldon  in  Cockbum  t;. 
Thompson,  16  Yes.  828,  829.  It  was  said  by  the  yice-chancellor,  in  Lancaster  v. 
Thompson,  6  Mad.  12, 13,  that  where  it  is  attempted  to  proceed  against  two  or  three 
indiTidnals  as  representing  a.  numerous  class,  it  must  be  alleged  in  the  biU,  that  the 
suit  is  brought  against  them  in  that  character. 

>  London  v.  Bichmond,  2  Yem.  421 ;  8.  o.  Free.  Ch.  166 ;  s.  o.  1  Bro.  Pari,  by 
Tomiins,  616.    See  also  Yeraon  v.  Blackerby,  2  Atk.  144, 146. 
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shareholders  ought  to  have  been  made  parties.  But  the  court 
overruled  the  objection,  saying,  that  it  was  not  necessary,  that 
all  the  proprietors  of  the  king's  share,  as  well  as  of  the  com- 
pany's share  (whose  share  had  also  been  subdivided),  should  be 
made  parties ;  for  those  parties  were  represented  before  the  court; 
and  no  objection  could  arise  on  this  account;  for  it  was  imprac- 
ticable to  comply  with  the  general  rule.^ 

§  119.  Upon  similar  grounds,  where  the  stockholders  of  an 
incorporated  bank,  on  its  dissolution,  had  divided  the  capital 
stock  among  themselves,  leaving  a  deficiency  to  pay  their  out- 
standing bank  bills,  it  was  held,  that  a  billholder  might  main- 
tain a  suit  against  some  of  the  stockholders  to  subject  the  funds 
in  their  hands  to  contribution  pro  rata  to  pay  the  bills  in  his 
hands,  without  making  all  the  other  stockholders  parties.^  So, 
where  appointees  are  numerous,  it  has  been  held,  that  they 
may  be  represented  as  defendants  to  a  suit,,  by  some  as  on 
behalf  of  the  rest* 

§  120.  The  third  class  of  cases  already  alluded  to  as  consti- 
tuting an  exception  to  the  general  rule,  as  to  parties,  is,  where 
the  parties  are  very  numerous,  and  although  they  have,  or  may 
have,  separate  and  distinct  interests,  yet  it  is  impracticable  to 
bring  them  all  before  the  court,  and,  on  this  account,  they  are 
dispensed  with.^  In  this  class  of  cases,  there  is  usually  a  privity 
of  interest  between  the  parties;  but  such  a  privity  is  not  the 
foundation  of  the  exception.  On  the  contrary,  it  is  sustained  in 
some  cases,  where  no  such  privity  exists.*^  How.eveiv.in_aILjif 
[  them  there  always  exists  a  common  interest,  or  a  con^uoiLligh^ 
which  the  bill  seeks  to  establish  and  enforce,  or  a  general,  claim 
or  privilege,  which  it  seeks  to  establish,  or  to  narrow,  or  take 
away.  It  is  obvious,  that  under  such  circumstances,  the  inter^ 
ests  of  persons,  not  actual  parties  to  the  suit,  may  be  in  some 
measure  affected  by  the  decree ;  but  the  suit  is  nevertheless  per- 

1  Adftir  V.  New  River  Co.  11  Yes.  443.  444. 

s  Wood  V.  Dummer,  3  Mason,  315-319,  and  cases  there  cited. 

s  Milbank  v.  CoUier,  1  Coll.  237. 

«  1  Mont.  Eq.  PI.  67, 68,  In  Wilson  v.  Stanhope,  2  CoU.  629,  the  bill  which  was 
brought  by  the  plaintiff  on  behalf  of  himself  and  all  other  shareholders  charged  that 
the  other  shareholders  were  unknown  to  the  plaintiff,  and  if  known,  would  be  too 
numerous  to  be  made  parties  to  the  suit  A  demurrer  for  want  of  parties  was  over- 
ruled.    Post,  §  285. 

«  York  o.  Pilkington,  1  Atk.  282;  London  v.  Perkins,  4  Bro.  Pari.  Caa.  158;  8.  c. 
3  Bro.  Pari,  bj  Tomlins,  602. 
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mitted  to  proceed  without  them,  in  order  to  prevent  a  total  failure 
of  justice.^    Indeed,  in  most,  if  not  in  all,  cases  of  this  sort,  the^ 
decree  obtained  upon  such  a  bill  will  ordinarily  be  held  bindingi  w  ^ 
upon  all  other  persons  standing  in  the  same  predicament,  the  court  [    ^ — 
taking  care  that  sufficient  persons  are  before  it,  honestly,  fairly,J 
and  fully,  to  ascertain  and  try  the  general  right  in  contest.^  (a) 

§  121.  Thus,  for  example,  bills  have  been  permitted  to  be 
brought  by  the  lord  of  a  manor  against  some  of  the  tenants,  or 
vice  versoy  by  some  of  the  tenants  on  behalf  of  themselves  and  all 
the  other  tenants,  against  the  lord,  to  establish  some  right;  such, 
for  instance,  as  a  bill  with  regard  to  suit  to  a  mill,  or  a  right 
of  common,^  or  a  right  to  cut  turf.*  In  like  manner,  a  bill  has 
been  permitted  to  be  brought  by  the  parson  of  a  parish  against 
some  of  the  parishioners,  to  establish  a  general  right  to  tithes, 
and  the  others  have  been  bound  by  the  decree  made  in  the  suit;** 
and  conversely,  a  bill  has  been  permitted  to  be  brought  by  some 
of  the  parishioners,  on  behalf  of  all,  against  the  parson,  to  estab- 
lish a  parochial  modus.®  So,  where  all  the  inhabitants  of  a 
parish  had  a  right  of  common  under  a  trust,  a  suit  has  been  per- 
mitted to  be  brought  by  one,  on  behalf  of  himself  and  all  the 
otiier  inhabitants.^  In  all  these  cases,  although  there  were,  or 
might  be,  distinct  interests  in  the  different  tenants  or  parish- 

1  Mitf.  Eq.  H.  by  Jeremy,  170 ;  Cooper,  Eq.  PI  40,  41 ;  Wert  v,  Randall.  2  Mason, 
193-196;  Cockburn  v.  ThompBon,  16  Ves.  328;  Long  ».  Yonge,  2  Sim.  369;  York 
V.  Pilkington,  1  Atk.  282;  Post,  §  286. 

«  Adair  p.  New  River  Co.  11  Ves.  429,  444;  Meux  v.  Maltby.  2  Swanst.  283,  284; 
Weale  v.  West  Middlesex  Water  Works  Co.  1  Jac.  &  Walk.  369 ;  Norfolk  v.  Myers, 
4  Mad.  113, 114 ;  Baker  v.  Rogers,  Sel.  Cas.  in  Ch.  74 ;  [Mann  t;.  Butler,  2  Barb. 
Oh.  368.] 

«  Mitf.  Eq.  PL  by  Jeremy,  170 ;   Cooper,  Eq.  PI.  41 ;  Conyers  v,  Abergavenny, 

1  Atk.  286 ;  Brown  r.  Vermuden,  1  Ch.  Cas.  272 ;  Cockbom  v.  Thompson.  16  Ves. 
S2S;  West  v,  Randall,  2  Mason,  196;  Meux  v,  Maltby,  2  Swanst.  283. 

^  In  SDch  cases  the  bill  should  be  on  behalf  of  all  the  tenants ;  for,  if  it  be  a  com- 
mon right  claimed  by  all,  and  interrupted,  or  denied  to  all,  a  bill  by  a  single  tenant 
would  not  be  proper.  Baker  v.  Rogers.  Sel.  Cas.  Ch.  74.  See,  to  the  same  point, 
Lancaster  r.  Thompson,  6  Mad.  13. 

*  Brown  v.  Vermuden,  1  Ch.  Cas.  272 ;  York  v.  Pilkington,  1  Atk.  282. 

•  Mitf.  Eq.  PI.  by  Jeremy,  170 ;  Rudge  v.  Hopkins,  2  Eq.  Abr.  170 ;  Poore  v.  Clarke, 

2  Atk.  616;  Cooper,  Eq.  PI.  41 ;  Cockburn  v.  Thompson,  16  Ves.  828 ;  West  v.  Ran- 
dall, 2  Mason,  196;  York  r.  Pilkington,  1  Atk.  282,  284 ;  Meux  v.  Maltby,  2  Swanst. 
281 ;  Chay  tor  v.  Trinity  College,  3  Anst.  841 ;  Hardcastle  v.  Smithson,  3  Atk.  247. 

7  Anon.  1  Ch.  Cas.  269 ;  Mitf.  Eq.  PI.  by  Jeremy,  168, 169. 


(a)  See  Commissioners  of  Sewers  v.  Gellatly,  8  Ch.  D.  610. 
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loners ;  yet  there  was  a  general  right  and  privity  between  them, 
as  to  the  claim,  asserted  in  the  bill ;  and,  therefore,  the  suit  was 
held  to  be  well  instituted.^  (a) 

§  122.  Upon  similar  grounds,  although  by  the  general  rule  all 
the  persons,  whose  estates  are  affected  with  a  rent  charge,  should 
be  made  parties  to  a  suit  brought  to  enforce  it ;  yet  if  some  of 
them  are  unknown,  or  if  they  are  very  numerous,  so  that  the  rule 
becomes  impracticable,  or  exceedingly  inconvenient,  the  court 
will  dispense  with  it ;  *  and  th^  parties  before  the  court  will  be 
left  to  seek  contribution  from  the  other  persons  in  a  new  bill  for 
contribution.*  Here,  also,  there  is  a  privity  between  all  the 
terre-tenants  as  to  the  rent  charge,  although  their  estates  are, 
or  may  be,  otherwise,  several  and  distinct. 

§  123.  So,  where  there  is  one  general  right  to  demand  service 
from  the  individuals  of  a  large  district,  as,  for  example,  a  right 
to  demand  that  all  the  individuals  of  a  large  district  should  grind 
all  the  corn  for  their  subsistence  at  a  particular  mill ;  in  such  a 
case,  the  mill-owner  may  sue  a  few  in  equity,  to  establish  his 

1  York  V,  Pilkington,  1  Atk.  282,  284.  The  true  distinction  is  between  the  cases, 
where  the  parties  have  a  common  right  or  general  interest  in  the  subject  of  contro- 
versy, and  cases  where  they  have  distinct  and  several  interests  only,  and  no  com- 
mon right  or  claim.  See  Jones  v.  Qarcia  del  Rio,  Turn.  &  Russ.  297,  801.  In  Long 
V.  Yonge,  2  Sim.  369,  the  vice-chancellor  used  the  foUowuig  language :  "  Now  the 
rules  with  respect  to  parties  are  exceedingly  plain  and  intelligible  to  those  who  will 
consider  the  principle  on  which  they  are  founded.  The  general  rule  is,  that  all 
parties  interested  in  the  subject  of  the  suit,  shall  be  parties  to  the  record.  Then 
there  are  certain  exceptions.  And  those  exceptions,  as  far  as  this  particular  point 
is  concerned,  may  be  divided  into  two  parts.  One  exception  is,  where  several  per^ 
sons  having  distinct  rights  against  a  common  fbnd,  or  against  one  individual  are 
allowed,  a  few  of  them,  on  behalf  of  themselves  and  the  rest,  to  file  a  bill  for  the 
purpose  of  prosecuting  their  mutual  rights  against  the  common  fund,  or  the  indi- 
vidual liable  to  their  demand.  The  other  exception  is,  where  a  person  may  have  a 
right  against  several  individuals  who  are  liable  to  common  obligations.  In  that  case, 
a  bill  is  allowed  to  be  filed  by  a  single  plaintiff  against  some,  but  not  all,  of  those 
persons  who  are  bound  to  make  good  the  plaintiff's  demand.  This  is  the  general 
division  of  the  exceptions  to  the  general  rule."  See  also  Hichens  t;.  Congreve,  4 
Russ.  562,  676,  677 ;  [Crease  v.  Babcock,  10  Met.  682.] 

3  Attorney  General  v.  Wyburgh,  1  P.  Wms.  699 ;  s.  o.  2  Eq.  Abr.  167 ;  Attorney 
General  o.  Jackson,  11  Ves.  867 ;  Attorney  General  o.  Shelly,  1  Salk.  162 ;  Cooper, 
£q.  PI.  41. 

s  Adair  9.  New  River  Co.  11  Yes.  444,  446. 


(a)  See  Warrick  v.  Queen's  College,  Smith  v.  Brownlow,  L.  R.  0  Eq.  241 ; 
L.  R  6  Ch.  716;  L.  R.  10  Eq.  106;  Turner  o.  Moy,  82  L.  T.  n.  a.  66;  No^ 
Betts  V.  Thompson,  L.  R.  6  Ch.  V82 ;     wich  i;.  Brown,  48  id.  898. 
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right  against  alL    But  so  many  must  be  joined,  as  will  fairly  and. 
honestly  try  the  legal  right  ^  (a) 

§  124.  But  bills  have  also  been  allowed  to  be  brought  (called 
bills  of  peace),  where  there  has  been  a  general  right  claimed  by 
the  plaintiff,  and  yet  no  privity  existed  between  the  plaintiff  and 
the  defendants,  and  no  general  right  on  the  part  of  the  defend- 
ants, and  where  many  more  were,  or  might  be  concerned,  than 
those  brought  before  the  court  ^  In  such  cases,  however,  the 
right  claimed  by  the  plaintiff  affepted  the  defendants  and  all 
others  in  the  same  way,  and  they  had,  or  might  have,  a  common 
interest  to  resist  it  Thus,  for  example,  the  city  of  London 
brought  a  bill  to  establish  its  right  to  a  certain  duty,  and  the 
bill  was  against  a  few  persons  only,  who  dealt  in  those  things,  of 
which  the  duty  was  claimed ;  and  the  bill  was  maintained  by  the 
court,  notwithstanding  the  objection,  that  all  the  subjects  of  the 
realm  might  be  concerned  in  the  right  In  such  a  case,  a  great 
number  of  actions  might  otherwise  be  brought,  and  almost  inter- 
minable litigation  would  ensue;  and,  therefore,  the  courts  suf- 
fered the  bill  to  proceed,  although  the  defendants  might  make 
distinct  defences,  and  although  there  was  no  privity  between  them 
and  the  city.^ 

1  Lord  Eldon  aUuded  to  this  class  of  cases  in  Adair  v.  New  Rlrer  Co.  11  Yes. 
444,  aad  uses  the  following  language :  "  There  is  one  class  of  cases  very  important 
upon  this  subject :  viz.,  where  a  person,  having  at  law  a  general  right  to  demand 
service  from  the  individuals  of  a  large  district,  to  his  miU,  for  instance,  may  sue 
thna  in  equity.  His  demand  is  upon  every  individual,  not  to  grind  com  for  their 
own  subsistence,  except  at  his  mill.  To  bring  actions  against  every  individual  for 
subtracting  that  service  is  regarded  as  perfectly  impracticable.  Therefore  a  bill  is 
filed  to  establish  that  right ;  and  it  is  not  necessary  to  bring  all  the  individuals. 
Why  ?  Not  that  it  is  inexpedient,  but  that  it  is  impracticable,  to  bring  them  all. 
The  court,  therefore,  has  required  so  many,  that  it  can  be  justly  said,  they  will 
fiurly  and  honestly  try  the  legal  right  between  themselves,  all  other  persons  inter- 
ested, and  the  plaintiff;  and,  when  the  legal  right  is  so  established  at  law,  the 
remedy  in  equity  is  very  simple ;  merely  a  bill,  stating  that  the  right  has  been  estab- 
lished in  such  a  proceeding ;  and  upon  that  ground,  a  court  of  equity  will  give  the 
plaintilT  relief  against  the  defendants  in  the  second  suit,  only  represented  by  those  in 
the  first"  See  also  Weale  v.  West  Middlesex  Water  Works  Co.  1  Jac.  &  Walk. 
889. 

s  Mitf .  Eq.  PI.  by  Jeremy,  144,  146 ;  Tenham  v.  Herbert,  2  Atk.  484 ;  West  v, 
Baodall,  2  Mason,  194,  196. 

*  London  v.  Perkins,  4  Bro.  ParL  Cas.  168  (Tomlin's  edit.  8  Brown,  P.  C.  002) ; 
York  9.  Pilkington,  1  Atk.  282,  284. 


(a)  See  also  Wye  Valley  Ry.  Co.  v.  Hawes,  16  Ch.  D.  489. 
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§  125.  So,  where  a  bill  was  brought  to  quiet  the  plaintiffs' 
right  of  fishery  in  the  river  Ouse,  of  which  the  plaintiffs  claimed 
the  sole  fishery  for  a  large  tract  against  the  defendants,  who  (as 
the  bill  suggested)  claimed  several  rights,  either  as  lords  of 
manors,  or  as  occupiers  of  the  adjacent  lands,  and  also  for  a 
discovery  and  account  of  the  fish,  which  they  had  taken;  an 
objection  was  taken,  that  there  was  no  privity  between  the  de- 
fendants, but  that  the  bill  treated  them  as  distinct  trespassers, 
and  that  there  was  no  general  right  to  be  established  against 
them.  The  court,  however,  sustained  the  bill ;  for  there  was  a 
general  right  of  a  sole  fishery  asserted  by  the  plaintiffs  against 
all  the  defendants ;  and  the  defendants  were  not  precluded  from 
setting  up  distinct  exemptions  and  distinct  rights  in  their  de- 
fence.^ The  benefit  to  be  obtained  by  such  a  bill,  under  such 
circumstances,  is,  that  they  may  furnish  a  ground  to  quiet  the 
general  right,  not  only  as  to  the  persons  before  the  court,  but  as 
to  all  others  in  the  same  predicament^ 

^  York  V.  Pilkington,  1  Atk.  282,  284 ;  Tenham  v.  Herbert,  2  Atk.  484 ;  Mitf .  Eq. 
n.  by  Jeremy,  145,  146. 

3  Lord  Hardwicke  (in  1  Atk.  284)  on  that  occasion  said :  **  Here  are  two  causes 
of  demarrer,  one  assigned  originally,  and  one  now  at  the  bar,  that  this  is  not  a 
proper  biU,  as  it  claims  a  sole  right  of  fishery  against  fire  lords  of  manors,  because 
they  ought  to  be  considered  as  distinct  trespassers,  and  that  there  is  no  general  right 
that  can  be  established  against  them,  nor  any  privity  between  the  plainU£Es  and  them. 
In  this  respect  it  does  differ  from  cases  that  have  been  cited,  of  lords  and  tenants, 
parsons  and  parishioners,  where  there  is  one  general  right,  and  a  privity  between 
the  parties.  But  there  are  cases,  where  bills  of  peace  have  been  brought,  though 
there  has  been  a  general  right  claimed  by  the  plaintiff,  and  yet  no  privity  between 
the  plaintiffs  and  defendants,  nor  any  general  right  on  the  part  of  the  defendants,  and 
where  many  more  might  be  concerned  than  those  brought  before  tlie  court.  Such 
are  bills  for  duties,  as  in  the  case  of  tlie  City  of  London  v,  Perkins,  un  the  House  of 
Lords,  where  the  City  of  London  brought  only  a  few  persons  before  the  court,  who 
dealt  in  those  things  whereof  the  duty  was  claimed,  to  establish  a  right  to  it ;  and 
yet  all  the  king's  subjects  may  be  concerned  in  this  right.  But  because  a  great 
number  of  actions  may  be  brought,  the  court  suffers  such  bills,  though  the  defend- 
ants might  make  distinct  defences,  and  though  there  was  no  privity  between  them 
and  the  city.  I  think,  therefore,^his  bill  is  proper ;  and  the  more  so,  because  it 
appears  there  are  no  other  persons,  but  the  defendants,  who  set  up  any  claim  against 
tlie  plaintiffs ;  and  it  is  no  objection,  that  they  have  separate  defences.  But  the 
question  is,  whether  the  plaintiffs  have  a  general  right  to  the  sole  fishery,  which 
extends  to  all  tlje  defendants ;  for  notwithstanding  the  general  right  is  tried  and 
establislied,  the  dj^tendants  may  take  advantage  of  their  several  exemptions,  or  dis* 
tinct  rights."  .  y  / 

Lord  Eldon,  i«fif^eale  r.  West  Middlesex  Water  Works  Co..  1  Jac.  ft  Walk.  350, 
alluding  to  this  caA,  said :  In  that  case  "  they  conceived  themselves  to  be  entitled 
to  an  exclusive  ^nwy  in  the  river  Ouse.     There  were  many  individuals  who  con- 
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§  126.  In  all  these  classes  of  cases,  it  is  apparent,  that  all  the 
parties  stand,  or  are  supposed  to  stand,  in  the  same  situation, 
and  have  one  common  right,  or  one  common  interest,  the  opera- 
tion and  protection  of  which  will  be  for  the  common  benefit  of 
all,  and  cannot  be  to  the  injury  of  any.  It  is  under  such  circum- 
stances, and  with  such  objects,  that  the  bill  is  permitted  to  be 
filed  by  a  few,  on  behalf  of  themselves  and  all  others,  or  against  a 
few,  and  yet  to  bind  the  rights  and  interests  of  the  others.  ^  But, 
if  the  bill  is  filed  by  the  plaintiffs,  on  behalf  of  themselves  only, 
and  not  on  behalf  of  all  the  other  persons  in  interest,  the  bill 
would  be  unmaintainable,  and  be  held  bad  on  demurrer.^ 

§  127.  The  nature  of  the  decree,  also,  which  is  asked  and  given, 
may  sometimes  furnish  a  ground  to  dispense  with  parties,  where 

oeired  they  had  certain  rights  in  the  same  rirer ;  and  the  corporation  filed  their  bill 
to  eetablish  their  ezclosiTe  right  to  it.  It  was  at  first  considered,  by  no  less  a  man 
than  Lord  Hardwioke,  that  the  biU  would  not  do.  But,  on  further  consideration,  he 
was  of  opinion  that  it  was  a  proper  bill  to  establish  the  right ;  for  where  the  plahi- 
tiffs  stated  themselres  to  have  the  exclusire  right,  it  signified  nothing  what  partic- 
ular rights  might  be  set  up  against  them  ;  because,  if  they  prevailed,  the  rights  of  no 
other  persons  could  stand.  And  it  has  been  long  settled,  that  if  any  person  has  a 
common  right  against  a  great  many  of  the  king's  subjects,  inasmuch  as  he  cannot 
contend  with  all  the  king's  subjects,  a  court  of  equity  will  permit  him  to  file  a  hill 
against  some  of  them ;  taking  care  to  bring  so  many  persons  before  the  court  that 
their  interests  shall  be  such  as  to  lead  to  a  fair  and  honest  support  of  the  public 
interest ; — and  when  a  decree  has  been  obtained,  then,  with  respect  to  the  individ- 
uals whose  interest  is  so  fully  and  honestly  established,  the  court,  on  the  footing  of 
the  former  decree,  will  cany  the  benefit  of  it  into  execution,  against  other  individ- 
uals, who  were  not  parties."  [As  a  plaintiff,  suing  on  behalf  of  himself  and  others 
of  a  numerous  society  of  which  he  is  a  member,  may  institute  proceedings  in  equity, 

00  behalf  of  himself  and  others  similarly  interested,  though  no  other  may  wish  to 
aoe,  so  on  the  other  hand,  though  there  may  be  many  who  are  entitled  to  sue  and 
may  desire  to  do  so,  still  if  they  sue  by  a  plaintiff  who  is  personally  precluded  from 
ioing,  the  suit  cannot  proceed,  since  the  others  are  not  strictly  parties.  Burt  v. 
British  Assurance  Association,  4  De  O.  &  J.  168.  A  shareholder  in  an  incorporated 
company,  on  behalf  of  himself  and  other  shareholders,  may  maintain  a  bill  to  set 
aside  an  agreement  by  the  company,  as  ultra  vireSy  without  joining  as  defendants  any 
shareholders  who  have  assented  to  the  agreement  Per  Cairns,  L.  Ch.  in  Clinch  v, 
Knancial  Corporation,  L.  R  4  Ch.  117, 122.] 

1  Hichens  v.  Congreve,  4  Russ.  662,  678,  677 ;  Long  i;.  Tonge,  2  Sim.  369 ;  [Crease 
V.  Babcock,  10  Met.  632;]  Ante,  §  107-110;  Post,  132,  138,  note,  184  a.  The  pro- 
priety of  the  rule  of  dispensing  with  parties  interested,  where  they  are  numerous 
and  the  suit  is  for  an  object  common  to  them  all,  and  bringing  the  bill  in  behalf  of 
all,  is  fully  recognized  in  Taylor  v,  Salmon,  4  Myl.  &  Cr.  142 ;  Benson  v,  Heathorn, 

1  T.  &  Coll.  Ch.  826. 

<  Douglas  r.  BEonfaU,  2  Sim.  &  Stn.  184.    See  Mandeville  v.  Biggs,  2  Peters,  487 ; 

Ante,  {  99. 
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they  are  very  numerous ;  ^  as,  for  example,  where  the  bill  seeks 
only  for  a  contribution  pro  rata  towards  a  common  charge,  the 
extent  of  the  liability  being  clearly  ascertainable,  and  admitting, 
and  requiring  a  several  apportionment.  Thus,  where  a  man  pro- 
posed to  raise  a  bank,  and  to  procure  an  act  of  parliament  to 
establish  and  settle  it ;  about  fifty  others  joined  with  him,  and 
were  at  equal  expenses.  The  project  being  likely  to  take  effect, 
two  hundred  and  fifty  more  subscribed  to  raise  a  fund ;  but  in 
effecting  the  project  about  JE6,000  were  lost,  and  so  it  dropped. 
Then  the  persons,  who  were  this  £6,000  out  of  pocket,  exhibited 
their  bill  against  sixteen  of  the  two  hundred  and  fifty  subscribers, 
to  bear  their  proportions  of  the  loss.  It  was  objected,  that  the 
bill  ought  to  abate  for  want  of  parties.  But  the  objection  was 
overruled ;  and  it  was  held,  that,  as  the  plaintiffs  only  prayed, 
that  the  defendants  might  bear  their  proportion  of  the  loss,  which 
would  appear  before  the  master,  as  well  as  if  all  the  two  hun- 
dred and  fifty  subscribers  were  before  the  court,  there  could  be 
no  prejudice  to  the  defendants;  and  if  there  should  happen  to 
be  any  disproportion  in  the  accounts,  the  party  aggrieved  might 
have  his  remedy  by  bill.* 

§  128.  The  same  doctrine  was  acted  upon  in  the  case  of  an 
incorporated  bank,  where  the  stockholders  had  divided  the  capi- 
tal stock  upon  the  eve  of  the  dissolution  of  the  corporation  under 
its  charter,  leaving  funds  for  the  payment  of  the  outstanding 
bank-bills  and  other  debts,  which  proved  inadequate  to  the  dis- 
charge of  them.  Some  holders  of  the  bills  of  the  bank  sued  a 
part  only  of  the  stockholders  (the  capital  stock  being  divided 
into  two  thousand  shares),  to  recover  from  them  the  amount  of 
the  bank-bills ;  and  upon  the  objection,  that  all  the  stockholders 
were  not  made  parties,  the  court,  admitting  that  it  was  impos- 
sible that  they  could  all  be  made  parties,  sustained  the  bill,  and 
decreed  a  pro  rata  contribution  by  the  defendants  towards  the 
payment  of  the  bank-bills  in  the  proportion  that  the  stock  held 
by  the  defendants  bore  to  the  whole  number  of  stockholders.* 

1  Mitf.  Eq.  PI.  by  Jeremy,  179,  180.  See  Wigram  on  DlBCoveiy  (Ist  ed.),  76 ; 
Id.  (2d  ed.),  169, 170;  Howes  v.  Wadhara,  Ridg.  &  H.  199,  200;  CaWert  on  P&rties, 
ch.  1,  §  1,  pp.  a-12 ;  Post,  §  128, 129,  139,  214,  228. 

3  Anon.  2  Eq.  Abr.  166,  pi.  7. 

s  Wood  V.  Dammer,  8  Mason,  808,  317-819,  821,  822.  In  this  case  it  did  not 
appear  that  the  other  stockholders  were  oat  of  tlie  jurisdiction  of  the  court,  or  were 
insolvent ;  nor  did  it  appear  what  other  bills  were  outstanding.    The  court,  refer- 
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§  129.  It  is  apon  similar  grounds,  that  the  decision  is  to  be 
explained  in  the  case  of  a  mine  owned  by  a  partnership,  engaged 
in  a  mining  adventure,  which  mine  had  been  sold  by  some  of  the 
partners  (who  were  the  legal  owners  of  the  mine,  and  joint  adven- 
turers), with  the  consent  of  all  but  one  partner,  to  a  joint-stock 
company,  consisting  of  numerous  proprietors  and  shares,  for 
which  payment  had  been  made  to  them,  partly  in  money,  and 
partly  in  shares  of  the  joint  company  stock.  The  partner,  who 
had  not  consented  to  the  sale,  and  who  claimed  a  definite  inter- 
est in  the  mine  and  mining  adventure,  brought  a  bill  against  the 
partners,  who  had  sold  the  mine,  praying  that  they  might,  at  his 
election,  either  account  to  the  plaintiff  for  his  proportion  of  the 
profits  derived  from  the  sale,  or  that  out  of  the  shares  of  the  stock 
of  the  joint  company  in  their  hands  held  on  their  own  account 
tfaey  might  transfer  to  him  so  many  shares  as  would  be  equivalent 
to  his  interest.  A  demurrer  was  put  in  for  the  want  of  proper 
parties,  the  other  partners  and  the  proprietors  of  the  joint-stock 
company  not  having  been  made  parties.  But  the  court  held  the 
objection  invalid ;  for  the  proprietors  at  large  had  no  interest  iii 
the  controversy ;  and  it  appeared  by  the  bill,  that  the  other  part- 
ners had  been  settled  with;  and  consequently  no  other  persons, 
but  the  plaintiff  and  the  defendants,  had  any  interest  in  the  suit, 
as  the  sale  and  settlement  were  not  sought  to  be  disturbed  by  it,^ 
and  the  plaintiff  sought  relief  only  against  the  funds  or  shares 
belonging  to  the  defendants  and  in  their  hands,  to  the  extent  of 
his  claim  and  title  and  interest  in  the  concern. 

§  129  a.  Another  case  may  illustrate  the  same  doctrine.  Sup- 
pose the  ordinary  case  of  a  joint-stock  company,  where  the  shares 
are  transferable  by  delivery  of  the  script  receipt,  and  the  holder 
(who  has,  therefore,  a  right  to  sell  them),  and  afterwards  should 
refuse  to  complete  the  sale,  a  bill  might  well  be  brought  by  the 
purchaser  against  the  seller  to  compel  a  specific  performance  of 
the  contract  of  sale,  without  making  the  other  shareholders  par- 
ties ;  for  they  have  no  interest  in  the  object  of  the  bill  or  in  the 

ring  to  these  dreanutanoes,  said  that  it  would  not  take  more  than  the  proportion 
from  the  defendants,  because  it  might  thereby  deprive  other  bilUiolders  of  the 
funds,  oat  of  which  alone  they  could  obtain  payment.  The  bill  was  not  so  framed 
as  to  be  on  behalf  of  all  other  billholders.  Ante,  f  117.  See  also  Selyard  v.  Harris, 
1  Bq.  Abr.  74 ;  Post,  f  214  and  note. 
1  ICaro  V  MalAchy,  1  Mjl  &  Cr.  669. 
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controversy,  the  simple  qaestion  being,  who,  as  between  buyer 
and  seller,  is  entitled  to  the  particular  shares  sold.^ 

§  130.  But  although  the  numerousness  of  parties,  as  well  as 
their  being  unknown,  constitutes,  or  may  constitute,  a  good 
ground  for  dispensing  with  their  being  made  actual  parties  to  a 
suit  in  the  classes  or  cases  before  mentioned ;  yet  as  has  been 
/  already  stated,^  this  exception  has  not  been  allowed  to  operate, 
\  without  such  q^ualifications^i  where  the  decree  musYHTrectly  afect 
^  the  interests  of  the  persons  not  before  the  courts  and  they  hare 
a  right  and  an  interest  to  be  heard  before  the  decree  is  made.^ 
A  few  illustrations  of  these  qualifications  upon  the  g^enerality  of 
tfirs''exceptTdn  tnayll6re  be  properly  suggested  from  adjudged  cases. , 
§  131.  Thus,  for  example,  where  a  suit  was  brought  by  a  few 
members  of  a  voluntary  society,  called  the  Benevolent  Union 
Society,  consisting  of  sixty-one  members,  on  behalf  of  them- 
selves and  all  other  members,  for  an  account  and  injunction 
against  the  six  defendants,  who  were  trustees  and  members  of 
the  society,  intrusted  with  the  stock  of  the  society,  who  had,  in 
breach  of  the  articles  of  the  society,  sold  out  a  part  of  it,  and 
proceeded  to  dissolve  the  society ;  and  it  appeared,  that  by  the 
articles  it  was  a  material  part  of  the  contract,  that  the  society 
should  never  be  dissolved,  so  long  as  seven  members  should  sup- 
port the  same ;  and  it  further  appeared,  that  all  the  other  mem- 
bers (forty-seven  in  number),  except  the  plaintiffs,  had  received 
their  shares,  and  the  plaintiffs'  shares  were  in  court  It  was 
held,  that  all  the  other  forty-seven  members  ought  to  have  been 
made  parties,  as  they  had  a  direct  interest  in  the  decree  to  be 
made  upon  the  bill,  seeking,  as  it  did,  a  replacement  of  the  stock, 
and  a  continuance  of  the  society.^  In  such  a  case  it  is  clear,  that 
the  real  question  was,  whether  there  could  be  a  dissolution  of  the 
partnership  and  a  division  of  the  funds,  or  not,  consistently  with 
the  articles ;  and  in  that  question  all  the  members  had  an  equal 
interest  to  be  heard,  and  to  be  protected.* 

1  See  per  Lord  Cottenham  in  Mare  v.  Malachy,  1  Mjl.  &  Cr.  672,  673  ;  Tamer  v. 
Hill,  11  Sim.  1, 14 ;  Turner  v.  Borlase,  11  Sim.  17,  20;  Post,  §  136, 186  6. 
a  Ante,  §  77,  94, 120, 128. 

>  Ante  §  84,  94 ;  Post,  §  182-184. 
*  Beaumont  v.  Meredith,  3  Ves.  &  B.  180 ;  Evans  v.  Stokes,  1  Keen,  29 ;  Mocatta 

V.  Ingilby,  6  Law  J.  (n.  b.)  Ch.  146.    See  Richardson  v.  Hastings,  7  Beav.  823 ;  a.  c. 
11  Bear.  17. 

>  See  also  Wheeler  v.  Van  Wart,  9  Sim.  198. 


.<^ 
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§  131  a.  So,  where  one  of  thirty-eight  proprietors  of  a  news- 
paper was  appointed  bookseller,  and  received  the  moneys  of  the 
concern,  it  was  held,  on  a  bill  brought  by  twelve  of  the  proprie- 
tors on  behalf  of  themselves  and  all  the  other  proprietors  for  an 
account,  that  the  remaining  twenty-five  proprietors  ought  to  be 
made  parties  by  name,  since  it  did  not  appear  that  the  suit  was 
necessarily  for  their  benefit^ 

§  132.  Upon  similar  grounds  it  has  been  held,  that  a  share- 
holder in  a  joint-stock  company  cannot  file  a  bill  on  behalf  of  him- 
self and  all  other  shareholders  for  a  dissolution  of  the  concern ; 
but  they  must  all  be  made  actual  parties  to  the  suit,  however 
numerous,  and  however  impracticable  it  may  be  under  such  cir- 
cumstances to  proceed  to  a  decree ;  upon  the  ground  that  it  is  by 
no  means  a  general  principle  in  equity,  that  all  cases  within  the 
same  mischief,  as  to  parties,  are  to  be  held  relievable  simply 
on  account  of  their  numerousness,  if  the  parties  not  before  the 
court  have  a  subtantial  interest  in  the  very  question  of  ri^ht,  oji 
which  the  decree  must  hinge.  ^    But  this  doctrine  seems  open  to 

1  BaiDbridge  v.  Barton,  2  Beav.  639,  MO.    See  also  Evans  v.  Stokes,  1  Keen,  29. 

*  See  Van  Sandau  v.  Moore,  1  Russ.  441, 465 ;  Blaln  v.  Agar,  1  Sim.  87 ;  s.  c.  2 
Sim.  280;  Long  v.  Yonge,  2  Sim.  869 ;  Wheeler  o.  Van  Wart,  9  Sim.  19a  See  also 
Small  o.  Attwood,  Tonnge,  407, 468, 469 ;  Erans  o.  Stokes,  1  Keen,  24 ;  Ante,  §  94, 
107, 106 ;  Mare  r.  ICalachj,  1  Myl.  ft  Cr.  669 ;  Taylor  v.  Salmon,  4  M7I.  &  Cr.  141 ; 
Harrey  0.  Bignold,  8  Bear.  848 ;  [Abraham  v.  Hannay,  13  Sim.  681.]  There  is  not  a 
little  difficulty  in  this  whole  doctrine.  Why,  m  cases  of  this  sort,  confessedly  othei^ 
wise  irremediable,  a  bill  might  not  be  maintained  by  a  few  in  behalf  of  all  the  com- 
pany haTing  the  same  interest,  who  do  not  choose  to  come  in  and  object,  does  not 
seem  so  clear  upon  general  reasoning  as  some  learned  judges  seem  to  have  thought 
it  to  be.  Admitting  that  all  hare  a  common  interest  to  be  affected  by  the  decree, 
still,  if  they  do  not  choose  to  appear  and  resist  the  decree,  it  is  no  unfair  inference 
that  they  are  content  to  abide  by  it  At  all  events,  if  the  plaintifTs  do  make  out  a 
dear  case  for  a  dissolution,  it  seems  unjust  to  deprive  them  of  all  aid,  even  though 
the  decree  may  affect  the  interests  of  others.  In  what  respect  does  such  a  case 
differ  in  substance  from  that  of  a  common  right  claimed  by  or  against  all  parish- 
ioners, or  commoners*  or  creditors  ?  If  the  court  should  maintain  the  Jurisdiction  in 
a  case  of  this  sort,  it  might  provide  for  all  absent  and  opposing  interests  by  refer- 
ring the  case  to  a  master,  and  allowing  them  to  come  in  and  object  before  him  to 
further  proceedings.  The  authorities  do  not,  however,  appear  to  give  any  counte- 
nance to  this  suggestion.  The  arguments  and  tlie  opinion  of  the  court  in  Long  r. 
Tooge,  2  Sim.  809,  present  the  doctrine  in  a  strong  light. 

It  appears  to  me  that  some  passages  in  the  judgment  of  Lord  Lyndhurst,  in 
Small  V.  Attwood,  Younge,  467, 468,  show  the  difficulty  of  limiting  the  exception  to 
cases  of  a  common  interest  and  benefit,  and  a  lurking  doubt  of  the  propriety  of 
these  decisions.  His  language  was :  It  is  objected  that  "  it  is  the  rule  of  a  court  of 
equity^  that  all  persons  who  are  hiterested  in  a  question  which  is  litigated  in  a  court 
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great  doubt  and  difficulty ;  and  indeed  it  tends  to  make  a  rule, 
designed  to  attain  the  purposes  of  general  justice,  the  instrument 
of  an  utter  denial  of  all  justice,  where  the  interests  of  all  parties 
are  not,  or  may  not  be  exactly  coincident  It  has  been  accord- 
ingly greatly  qualified,  if  not  positively  OYerturned,  in  the  more 
recent  authorities.^  (a) 

of  equity,  mast,  either  in  the  shape  of  plaintiffs  or  defendants,  be  brought  before  the 
court.  If  that  rule  were  to  applj  in  its  strictness  to  a  case  of  this  description,  this 
consequence  would  follow,  that  justice,  in  such  a  case  as  tlie  present^  would  be  unat- 
tainable in  this  court ;  because  it  is  perfectly  certain  that  if  it  were  necessary  to  put 
upon  the  record  the  names  of  all  the  persons  who  are  members  of  tliis  partnership, 
or  were  members  at  the  time  when  this  bill  was  filed  (for  they  tlien  amounted  to  Teiy 
nearly  six  hundred),  it  would  be  utterly  impossible  that  the  suit  could  erer  come  to  its 
termination  from  the  necessary  abatements,  which  would,  from  time  to  time,  take 
place  from  deaths  and  other  causes.  This  argument,  or  observation,  I  admit,  is  not 
conclusive.  I  admit  that  the  general  rule  is,  that  all  persons  who  are  interested  in 
the  question  must  be  parties  to  a  suit  instituted  in  a  court  of  equity,  where  that 
question  is  the  object  of  the  suit.  But  there  are  certain  exceptions  to  that  rule, 
which  were  established  at  a  very  early  period,  for  the  purpose  of  preventing  that 
failure  of  justice  to  which  I  have  referred."  See  also  the  remarks  of  Lord  Chan- 
cellor Brougham,  in  Walbum  v.  Ingilby,  1  Myl.  &  K.  76,  77.  See  Hichens  v.  Con- 
greve,  4  Russ.  674-677,  and  the  remarks  of  Mr.  Baron  Alderson,  in  Fenn  v,  Craig,  8 
Y.  &  Coll.  223,  284,  and  of  Lord  Cottenham,  in  Taylor  o.  Salmon,  4  MyL  &  Cr.  141, 
and  in  Mare  v,  Malachy,  1  Myl.  &  Cr.  669,  and  in  Wallworth  v.  Holt,  4  Myl.  &  Cr. 
610,  686,  Ante,  §  76  a,  76  c,  132,  which  obviously  lean  in  favor  of  dispensing  with 
parties  in  cases  of  this  sort,  where  there  would  otherwise  be  an  irremediable  iigus- 
tice.    Ante,  §  107-116,  126 ;  Post,  §  136  a. 

1  Ibid.  Mare  v.  Malachy,  1  Myl.  &  Cr.  669.  In  Taylor  v.  Salmon,  4  Myl.  &  Cr. 
134,  141,  Lord  Cottenham  said :  "  I  have  before  taken  occasion  to  observe,  that  I 
thought  it  the  duty  of  this  court  to  adapt  its  practice  and  course  of  proceeding  as  far 
as  possible  to  the  existing  state  of  society,  and  to  apply  its  jurisdiction  to  all  those 
new  cases  which,  from  the  progress  daily  making  in  the  affairs  of  men,  must  contin- 
ually arise,  and  not,  from  too  strict  an  adherence  to  forms  and  rules  established 
under  very  different  circumstances,  decline  to  administer  justice,  and  to  enforce 
rights  for  which  there  is  no  other  remedy."  In  Wallworth  i^.  Holt,  4  Myl.  &  Cr.  619, 
634-640,  Lord  Cottenham  reviewed  the  whole  doctrine  end  authorities,  and  said : 
"  The  case  stated  by  the  bill,  which  is  filed  by  the  plaintiffs  on  behalf  of  themselves 
and  all  other  the  shareholders  and  partners  of  the  banking  company  called  the  Im- 
perial Bank  of  England,  except  those  who  are  made  defendants,  is  shortly  this :  that 
they  are  shareholders,  and  have  paid  all  the  calls  made,  which  amount  to  £16  per 
Bhure ;  that  the  business  of  the  company  has  been  suspended  since  1839,  but  that  it 
has  not  been  dissolved ;  that  large  debts  are  due  by  the  company,  for  which  they  and 
the  other  shareholders  are  liable,  and  that  there  are  considerable  assets  in  the  hands 
of  the  directors  and  trustees,  though  not  equal  to  the  debts ;  that  all  the  directors, 
except  one,  have  become  bankrupts,  and  have  thereby,  by  their  regulations,  become 
incapable  of  acting,  and  that  the  trustees  reftise  to  act ;  and  that  the  other  defendants 


(a)  See  Turquand  r.  MarshaU,  L.  R.  6  £q.  112, 184  ;  Russell  v,  Wakefield  Water 
Works  Co   L.  R.  20  £q.  474. 
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§  133.    So)  it  has  been  thought,  that,  where  there  is  an  assign- 
ment by  a  trust  deed,  made  by  a  debtor  for  the  benefit  of  such 

are  the  onlj  shareholdera  who  have  not  paid  their  calls ;  and  it  therefore  prays  for 
the  asaistanoe  of  this  court  to  relieve  them  fiiom  this  difficulty,  hj  causing  the  assets 
of  the  company  to  be  realized,  and  the  debts  to  be  paid ;  and  that  for  this  purpose 
a  receiver  may  be  appointed,  and  authorized  to  sue  for  calls  unpaid,  and  other  debts 
due  to  the  company,  in  the  name  of  the  registered  officer  under  the  7  Geo.  IV.  c.  46, 
who  is  one  of  the  defendants.    When  it  is  said  that  the  court  cannot  give  relief  of 
thb  limited  kind,  it  is,  I  presume,  meant,  that  the  biU  ought  to  have  prayed  a  disso- 
lution, and  a  final  winding  up  the  affairs  of  the  company.    How  far  this  court  will 
interfere  between  partners,  except  in  cases  of  dissolution,  has  been  the  subject  of 
much  difference  of  opinibn,  upon  which  it  is  not  my  purpose  to  say  any  thing  be- 
yond what  is  necessary  for  the  decision  of  this  case ;  but  there  are  strong  authorities 
for  holding  that  to  a  bill  praying  a  dissolution,  all  the  partners  must  be  parties ;  and 
this  bill  alleges  that  they  are  so  numerous  as  to  make  that  impossible.    The  result, 
therefore,  of  these  two  rules  would  be,  —  the  one  binding  the  court  to  withhold  its 
jurisdiction  except  upon  bills  praying  a  dissolution,  and  the  other  requiring  that  all 
the  partners  should  be  parties  to  a  bill  praying  it,  —  that  the  door  of  this  court  would 
be  shut  in  all  cases  in  which  the  partners  or  shareholders  are  too  numerous  to  be 
made  parties,  which  in  the  present  state  of  the  transactions  of  mankind,  would  be  an 
absolute  denial  of  justice  to  a  large  portion  of  the  subjects  of  the  realm,  in  some  of 
the  most  important  of  their  affairs.    This  result  is  quite  sufficient  to  show  that  such 
cannot  be  the  law  ;  for,  as  I  have  said  upon  other  occasions,  (see  Mare  t;.  Malachy, 
1  MyL  &  Cr.  669;  Taylor  v.  Salmon,  4  Myl.  ft  Cr.  184),  I  think  it  the  duty  of  this 
court  to  adapt  its  practice  and  course  of  proceeding  to  the  existing  state  of  society, 
and  not  by  too  strict  an  adherence  to  forms  and  rules  established  under  different 
drcnmstances,  to  decline  to  administer  justice,  and  to  enforce  rights  for  which  there 
Is  no  other  remedy.    This  has  always  been  the  principle  of  this  court,  though  not 
at  aU  times  sufficiently  attended  to.    It  is  the  ground  upon  which  the  court  has,  in 
many  cases,  dispensed  with  the  presence  of  parties  who  would,  according  to  the  gen- 
eral practice,  have  been  necessary  parties.    In  Cockbum  v,  Thompson  (16  Yes.  821, 
826,  329).  Lord  Eldon  says :  *  A  general  rule,  established  for  the  convenient  adminis- 
tration of  justice,  must  not  be  adhered  to  in  cases,  in  which,  consistently  with  prac- 
tical convenience,  it  is  incapable  of  application ; '  and  again, '  The  difficulty  must  be 
overcome  upon  this  principle,  that  it  is  better  to  go  as  fiir  as  possible  towards  justice 
than  to  deny  it  altogether.'  If,  therefore,  it  were  necessary  to  go  much  further  than  it 
is,  in  opposition  to  some  highly  sanctioned  opinions,  in  order  to  open  the  door  of  jus- 
tice in  this  court  to  those  who  cannot  obtain  it  elsewhere,  I  should  not  shrink  from 
the  responsibility  of  doing  so ;  but,  m  this  particuUr  case,  notwithstanding  the  opin- 
ions to  which  I  have  referred,  it  will  be  found  that  there  is  much  more  of  authority 
In  support  of  the  equity  claimed  by  this  bill,  than  there  is  against  it    It  is  true  that 
the  bill  does  riot  pray  for  a  dissolution,  and  that  it  states  the  company  to  be  still 
•ubsisting;  but  it  does  not  pray  for  an  account  of  partnership  dealings  and  transac- 
tions, for  the  purpose  of  obtaining  the  share  of  profits  due  to  the  plaintiffs,  which 
seems  to  be  the  case  contempUited  in  the  opinions  to  which  I  have  referred :  but  its 
object  Is  to  have  the  common  assets  realized  and  applied  to  tlieir  legitimate  purpose, 
in  order  that  the  plaintiffs  may  be  relieved  from  the  responsibility  to  which  they  are' 
exposed,  and  which  is  contrary  to  the  provisions  of  their  common  contract,  and  to 
every  principle  of  justice.    But  whether  the  interest  of  the  plaintiffs  in  right  of 
they  sue,  arises  from  such  responsibility  or  from  any  other  cause,  cannot  be 
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creditors,  as  should  execute  the  assignment^  if  any  encumbrancer 
(not  one  of  such  creditors)  should  seek  to  enforce  against  the 

material ;  the  qneBtion  being,  whether  some  iwrtnen,  baring  an  interest  in  the  ap- 
plication of  the  partnership  property,  are  entitled,  on  behalf  of  themselres  and  the 
other  partners,  except  the  defendants,  to  sue  snch  remaining  partners  in  this  court 
for  that  purpose,  pending  the  subsistence  of  the  partnership ;  and  if  it  shall  appear 
that  such  a  suit  may  be  maintained  by  some  partners  on  behalf  of  themselves  and 
others  similarly  circumstanced  against  other  persons,  whether  trustees  and  agents  for 
the  company,  or  strangers  behig  possessed  of  proper^  of  the  company,  it  may  be 
asked  why  the  same  right  of  suit  should  not  exist  when  the  party  in  possession  of 
such  property  happens  also  to  be  a  partner  or  shareholder  9  In  Chancey  v.  Bfay 
(Prec.  Ch.  602),  the  defendants  were  partners.  In  the  Widows'  Case,  before  Lord 
Thurlow,  cited  by  Lord  Eldon  (17  Ves.  16),  the  bill  was  on  behalf  of  the  plaintiffs 
and  all  others  in  the  same  interest,  and  sought  to  provide  funds  for  a  subsisting 
establishment.  In  Knowles  v,  Houghton,  11th  July,  1806,  reported  in  Vesey  (11 
Ves.  168),  but  more  fully  in  Collyer  on  the  Law  of  Partnership,  (2d  ed.  196).  the 
bill  prayed  an  account  of  partnership  transactions,  and  that  the  partnership  might 
be  established ;  and  tlie  decree  directed  an  account  of  the  brokerage  business,  and 
to  ascertain,  what,  if  any  thing,  was  due  to  the  plaintiff  in  respect  thereof;  and  the 
master  was  to  inquire  whether  the  partnership  between  the  plaintiff  and  the  defend- 
ant had  at  any  time,  and  when,  been  dissolved ;  showing  that  the  court  did  not  con- 
sider the  dissolution  of  the  partnership  as  a  preliminary  necessary  before  directing 
the  account.  In  Cockbum  v.  Thompson  (16  Ves.  321)  Uie  bill  prayed  a  dissolution ; 
but  it  was  filed  by  certain  proprietors  on  behalf  of  themselves  and  others,  and  Lord 
Eldon  overruled  the  objection  that  the  others  were  not  parties.  In  Hichens  v,  Con- 
greve  (4  Russ.  662),  the  bill  was  on  behalf  of  the  plaintiff,  and  the  other  sharehold- 
ers, against  certain  shareholders  who  were  also  directors,  not  praying  a  dissolution* 
but  seeking  only  the  repayment  to  the  company  of  certain  Ainds  alleged  to  have 
been  improperly  abstracted  flrom  the  partnership  property  by  the  defendants ;  and 
Sir  Anthony  Hart  overruled  a  demurrer,  and  his  decision  was  affirmed  by  Lord 
Lyndhurst.  In  Walbum  t;.  Ingilby  (1  Myl.  &  K.  61),  the  bill  did  not  pray  a  dissolu- 
tion of  partnership,  and  Lord  Brougham,  in  allowing  the  demurrer  upon  other 
grounds,  stated  that  it  could  not  be  supported  upon  the  ground  of  want  of  parties, 
because  s  dissolution  was  not  prayed.  In  Taylor  v.  Salmon  (4  Myl.  &  Cr.  184),  the 
suit  was  by  some  shareholders,  on  behalf  of  themselves  and  others,  against  Salmon, 
also  a  shareholder,  to  recover  property  claimed  by  the  company,  which  he  had  ap- 
propriated to  himself ;  and  the  vice-chancellor  decreed  for  the  plaintiff,  which  wss 
affirmed  on  appeal.  The  bill  did  not  pray  a  dissolution,  and  the  company  was  a 
subsisting  and  continuing  partnership.  That  case  and  Hichens  t*.  Congreve  differ 
from  the  present  in  this  only,  that  in  those  cases  the  partnerships  were  flourishing 
and  likely  to  continue,  whereas  in  the  present,  though  not  dissolved,  it  is  unable  to 
carry  on  the  purposes  for  which  it  was  formed,  an  inability  to  be  attributed  in  part 
to  the  withholding  that  property  which  this  hill  seeks  to  recover.  So  &r  this  case 
approximates  to  those  in  which  the  partnersliip  has  been  dissolved  ;  as  to  which  it 
is  admitted  that  this  court  exercises  its  jurisdiction.  This  case  also  differs  from  the 
two  last-mentioned  cases  in  this,  that  the  difficulty  in  which  the  plaintiffs  are  placed, 
and  the  consequent  necessity  for  the  assistance  of  this  court  is  greater  in  this  case ;  — 
no  reason,  certainly,  for  withholding  that  assistance. 

'*  How  far  the  principle  upon  wliich  these  cases  have  proceeded  is  consistent  with 
the  doctrine  in  Loscombe  v,  Russell  (4  Sim.  8, 11), '  that  in  occasional  breaches  of 
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property  certain  securities  held  by  him,  some  of  which  are  prior, 
and  some  subsequent  to  the  assignment,  and  should  pray  that  his 

contrmct  between  partners,  when  they  are  not  of  so  grievous  a  nature  as  to  make  it 
impossible  that  the  partnership  should  continue,  the  court  stands  neuter,'  will  be  to 
be  considered  if  the  case  should  arise.    It  is  not  necessary  to  express  any  opinion  as 
to  that  in  the  present  case ;  but  it  may  be  suggested,  that  the  supposed  rule  that  the 
court  will  not  direct  an  account  of  partnership  dealings  and  transactions,  except  as 
consequent  upon  a  dissolution,  though  true  in  some  cases,  and  to  a  certain  extent, 
has  been  supposed  to  be  more  generally  applicable  than  it  is  upon  authority,  or 
ought  to  be  upon  principle.  It  Is,  however,  certain  that  this  supposed  rule  is  directly 
opposed  to  the  decision  of  Sir  J.  Leach  in  Harrison  v.  Armitage  (4  Mad.  143),  and 
Richards  v.  Davies  (2  Russ.  &  MyL  847).  Having  referred  to  so  many  cases  in  which 
suits  similar  to  the  present  have  been  maintained  by  some  partners  on  behalf  of 
themselYes  and  others,  it  is  scarcely  necessary  to  say  any  thing  as  to  the  objection 
for  want  of  parties ;  and  as  to  the  assignees  of  those  shareholders  who  have  become 
bankrupts,  those  assignees  are  now  shareholders  in  their  places,  for  the  purpose  of 
any  interest  they  have  in  the  property  of  the  company  ;  and,  as  such,  are  included 
in  the  number  of  those  on  whose  behalf  the  suit  is  instituted.    A  similar  objection 
was  raised  and  overruled  in  Taylor  v,  Salmon,  as  to  the  shares  of  Salmon.  Upon  the 
anthority  of  the  cases  to  which  I  have  referred,  and  of  the  principle  to  which  I  have 
alloded,  if  it  be  necessary  to  resort  to  it,  I  am  of  opinion  that  the  demurrer  cannot 
be  supported ;  and  that  the  usual  order,  overruling  a  demurrer,  must  be  substituted 
for  that  pronounced  by  the  vice-chancellor."    See  also  Post,  §  185  a,  136  6;  Richard- 
son V,  Larpent,  2  Y.  &  CoU.  Ch.  607,  612-614 ;  Harvey  v,  Harvey,  4  Beav.  216.  220, 
221 ;  Richardson  v,  Hastings,  cited  ante,  §  181.    In  the  case  of  Richardson  v,  Hast- 
ings, 7  BeaT.  823,  Lord  Langdale  is  reported  to  have  said :  **  I  cannot  say  that  I  en- 
tertain any  doubt  of  the  propriety  of  the  decision  which  I  made  in  Evans  v.  Stokes. 
I  stiU  think  that  the  winding  up  of  a  partnership  implies  a  complete  settlement  of 
all  the  rights  and  liabilities  as  between  the  parties  themselves ;  and  as  they  may  be 
m  conflict  with  regard  to  these  rights  and  liabilities,  the  partnership  cannot  be  finally 
wound  up  in  the  absence  of  all  of  the  partners.    This  may  be  attended  with  very 
great  inconvenience,  even  to  the  extent  of  preventing  the  due  administration  of  jus- 
tice between  the  parties ;  but  this  appears  to  me  necessarily  to  follow  from  the  estab- 
lished rule  of  this  court,  which  I  have  stated,  and  which  cannot  be  corrected,  without 
a  general  authority.    It  was  at  one  time  supposed  that  in  consequence  of  the  second 
general  rule  that  complete  justice  must  be  done  with  respect  to  the  subject-matter, 
the  court  could  not  and  would  not  interfere  at  all,  as  between  partners,  unless  the 
partnership  was  to  be  dissolved,  and  finally  wound  up  and  settled ;  and  there  are 
several  conflicting  cases  in  the  books  on  that  subject,  di^rent  judges  having  ex- 
pressed Tery  strong  opinions  and  very  different  views  on  that  question.    I  noticed, 
on  the  former  occasion,  that  it  now  appears  very  clear  that  there  is  no  such  rule.    It 
has  been  decided  that,  in  a  continuing  partnership,  if  a  few  have  an  interest  in  a 
particular  subject  adverse  to  all  the  rest,  and  claim  for  themselves  the  benefit  of 
that  interest,  a  bill  may  be  filed  against  those  few,  by  one  or  more  partners  on  behalf 
of  themselTes  and  all  the  rest.    That  is  a  remarkable  instance  of  a  case  where  all 
persons  interested  are  not  brought  before  the  court ;  however,  it  is  not  much  more 
remarkable  than  the  cases  where  one  creditor  or  one  legatee  is  permitted  to  sue  on 
behalf  of  himself  and  many  other  persons,  and  some  other  simiUr  cases.    The  court 
has  even  gone  to  this  extent :  in  the  case  of  an  insolvent  partnership  not  formally 
dissolved,  it  has  permitted  a  bill  to  be  filed  by  one  or  more  on  behalf  of  the  rest* 
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rights  might  be  established,  and  the  priorities  of  himself  and  all 
the  other  encumbrances  might  be  declared,  it  will  be  necessary, 
that  all  the  creditors,  who  are  entitled  under  the  trust  deed, 
should  be  made  parties  to  the  bill  by  name,  however  numerous 
they  may  be.  And  if  the  plaintiff  should  state  his  ignorance  of 
their  residences,  and  whetiier  they  were  living  or  dead,  it  would 
furnish  no  sufficient  excuse ;  for  the  bill  being  to  have  the  benefit 
of  a  charge,  all  the  persons  interested  in  that  charge,  and  to  repel 
any  priority,  should  be  made  parties.^ 

§  134.  Where  there  are  numerous  shareholders,  it  often  hap- 
pens, that  their  shares  are  assigned;  and  under  such  circum- 
stances, the  question  may  arise,  how  far  the  original  assignors 
may  be  dispensed  with  as  parties  to  a  bill  brought  by  the  as- 

againtt  the  governing  bodj,  to  have  the  assets  collected  and  applied,  as  far  as  they 
would  go,  towards  the  discharge  of  the  debts ;  and  that  without  seeking  to  ascertain 
the  rights  and  liabilities  of  the  parties  as  between  themselves,  and,  consequently, 
leaving  litigation  as  between  those  parties  entirely  open  after  the  debts  have  been 
paid ;  that  is,  it  has  sanctioned  a  suit,  which  sought  nothing  but  to  compel  satisfac- 
tion, pro  tantOf  of  the  partnership  debts,  as  far  as  the  deficient  assets  would  extend, 
and  then  leave  all  the  members  of  the  partnership  exposed  to  such  litigation  as  the 
unsatisfied  creditors  might  choose  to  adopt  for  the  recovery  of  the  remainder  of  their 
debts ;  and  also  leave  the  partners  liable,  as  among  themselves,  to  such  suits  for 
contribution  as  the  particular  circumstances  of  the  case  might  render  necessary." 

^  Newton  v.  Egmont,  4  Sim.  674 ;  a.  c.  6  Sim.  180.  It  is  observable,  that  in  this 
case,  upon  the  second  hearing  (5  Sim.  180),  there  was  a  plea  put  in,  which  gave  the 
names  and  places  of  residence  of  all  the  creditors  who  had  executed  the  trust  deed, 
omitting  the  residences  of  two  only.  The  bill  was  not  brought  by  the  plaintifE  as  a 
creditor  under  the  trust  deed,  on  behalf  of  all  the  creditors  to  have  the  trusts  exe- 
cuted ;  but  it  was  for  the  establishment  of  his  own  right  of  priority  of  satisfaction 
out  of  the  effects,  and  incidentally  to  ascertain  the  priorities  of  others,  where  there 
had  already  been  a  decree  made  in  a  suit  on  behalf  of  all  the  creditors  ;  and  the 
plaintift's  bill  was  not  on  belialf  of  all  the  creditors.  The  vice-chancellor  on  this 
occasion  said :  "I  accede  to  the  rule  laid  down  in  Adair  v.  New  River  Co.  11  Yes. 
429,  443.  That  rule,  however,  applies  only  to  cases  where  there  is  one  general  right 
in  all  the  parties,  that  is,  where  the  character  of  all  parties,  so  far  as  the  riglit  is 
concerned,  is  homogeneous ;  as  in  suits  to  establish  a  modus,  or  a  right  of  suit  to  a 
mill.  Notwithstanding  the  inconvenience  arising  from  numerous  parties,  there  are 
some  cases  in  which  they  cannot  be  dispensed  with.  Thus,  if  a  bill  is  filed  to  have 
the  benefit  of  a  charge  on  an  estate,  all  persons  must  be  made  parties  who  claim  an 
interest  in  the  charge.  In  this  case,  where  the  question  is  a  priority  of  charge,  the 
very  nature  of  the  question  makes  it  necessary  that  all  the  creditors  should  be 
parties.  It  implies  a  contest  with  every  other  person  claiming  an  interest  in  the 
land.  The  circumstance  of  the  persons  named  in  the  plea  being  judgment  credi- 
tors, does  not  remove  the  difficulty ;  for  there  may  have  been  releases,  assignments, 
want  of  docketing,  and  other  circumstances  aflecting  each  daim."  But  see  Ante, 
§  101 ;  Owens  v,  Dickenson,  Cr.  &  Phill.  48,  66 ;  [Stevenson  v.  Austin,  3  Met.  482 ;  ] 
Post,  §  149. 
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signees,  touching  some  general  interests  of  all  the  shareholders, 
against  the  immediate  directors  or  agents  of  the  company. 
Probably  the  question  would  be  ultimately  resolved  upon  the 
grounds  already  stated.  If  the  object  of  the  bill  were  to  enforce 
some  interest  common  to  all  the  shareholders,  and  by  the  arti- 
cles of  the  company  the  shares  were  assignable,  it  might  be 
brought  on  behalf  of  the  plaintiffs  and  all  the  other  parties  in 
interest,  and  sustained.  ^  But  if  the  object  of  the  bill  were  to 
dissolve  the  company,  or  to  subvert  its  articles,  and  especially 
if  the  right  to  assign  were  in  contestation,  the  assignors  and  the 
other  shareholders,  however  numerous,  might  be  required  to  be 
made  actual  parties  to  the  suit  ^  (a) 

1  ^ha»  in  a  bill  against  the  directon  of  a  company,  seeking  to  charge  them  with 
the  amount  of  losses  occasioned  by  their  misconduct,  brought  by  A.  and  B.,  share- 
boldersy  on  behalf  of  themselves,  and  all  other  shareholders,  except  the  defendants, 
if  B.  has  assigned  aU  his  interest  in  his  shares  to  C,  before  the  filing  of  the  bill,  B. 
is  not  a  proper  party  to  the  suit,  either  in  his  individual  capacity,  or  as  trustee  for 
C.    Doyle  v.  Mnnti ,  6  Hare,  609.] 

*  See  Blain  v.  Agar,  1  Sim.  87 ;  2  Sim.  189;  Long  v,  Tonge,  2  Sim.  869 ;  Walbura 
r.  Ingilby,  1  MyL  &  K.  76-78;  Wheeler  v.  Van  Wart,  9  Sim.  198,  and  cases  cited. 
But  see  Adair  d.  New  River  Co.  11  Ves.  429,  and  Ante,  §  182,  note,  and  Post,  §  186, 
136  a.  In  the  case  of  Blain  v.  Agar,  1  Sim.  87,  the  bUl  was  brpught  by  five  persons, 
on  behalf  of  themselves  and  the  other  parties  to  an  indenture,  who  were  either 
originaUy,  or  by  assignment,  holders  of  1690  shares  in  a  joint-stock  company,  and 
who  by  the  indenture  had  transferred  their  shares  to  the  plaintiffs  in  trust  for 
themselves.  The  biU  was  brought  agaiast  the  directors,  imputing  to  them  fraudu- 
lent conduct  in  the  mnnagement  of  the  stock  and  property  of  the  company;  and  it 
averred  that  the  plaintiffs  were  ignorant  of  the  names  of  all  the  shareholders,  except 
tlioee  on  whose  behalf  they  sued ;  but  it  did  not  seek  a  discovery  of  their  names.  It 
imtber  averred  that  the  plaintifiEs  and  those  for  whom  they  sued,  had  paid  certain 
instalments  or  deposits  of  money  ;  and  that  the  money  had  been  so  paid  upon  the 
fraudulent  misrepresentation  of  the  defendants.  It  further  averred  that  the.  parties 
to  the  indenture  were  very  numerous,  so  as  to  make  it  inconvenient  to  place  them  as 
parties  on  the  record ;  and  it  prayed  that  the  defendants  might  be  decreed  to  pay 
the  money  to  the  plamtiffs,  which  had  been  paid  on  the  1690  shares.  There  was  a 
demurrer  to  the  biU  for  the  want  of  parties ;  and  the  vice-chancellor  held  the  objec- 
tioo  fataL  It  is  observable  that  the  bill  was  not  on  behalf  of  all  the  shareholders, 
but  only  of  those  holding  the  1690  shares ;  and  it  did  not  seek  a  dissolution.    The 


(a)  A  bill  in  equity  cannot  be  main- 
tained for  mismanagement  against  a 
corporatioo  by  one  who  was  not  a  stock- 
holder at  the  time  of  the  illegal  trans- 
actions complained  of.  Alexander  v. 
Searcy,  81  Ga.  686.  Where  the  share- 
holder's  case   is   founded   on    alleged 

he  cannot  properly 


make  himself  the  representative  of  the 
other  shareholders  and  file  a  bill  on 
their  behalf  as  well  as  his  own,  since  the 
case  of  each  one  deceived  is  peculiar 
to  himself  and  dependent  upon  its  own 
circumstances.  Hallows  v.  Femie,  L.  R. 
8  Ch.  467 ;  L.  R.  8  Eq.  620.  See  Chester 
9.  HaUiard,  86  N.  J.  £q.  818. 
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§  135.  These  appear,  so  far  as  the  authorities  go,  to  be  the 
principal  distinctions  applicable  to  the  subjects  of  parties,  when 
they  are  very  numerous,  and  it  is  impracticable  to  bring  all  the 
persons  interested  before  the  court  It  is  obvious,  that^  in  the 
present  state  of  the  equity  doctrines  on  this  subject^  very  large 
classes  of  cases  of  this  nature  may  exist,  in  which  no  remedial 
justice  can  be  administered,  and  irreparable  mischiefs  may  be 

objection  for  want  of  ptfties  was  twofold ;  flnt,  that  it  was  a  case  of  partnership, 
and  all  the  shareholders  were  not  parties ;  secondly,  that  most  of  the  shareholders 
were  assignees  of  shares,  and  as  the  shares  were  mere  choses  in  action  the  assignors 
ought  to  have  been  made  parties  to  the  suit,  for  thej  might  have  no  right  to  assign 
their  shares.    The  vice-chancellor  seems  to  have  decided  the  case  on  the  latter 
ground,  and  said :  "  The  plaintifis  sue  on  behalf  of  themselves  and  certain  other 
persons,  who  are  subscribers  together  of  1090  shares,  and  who  hare  executed  a  deed, 
stated  in  the  bill,  by  which  they  assign  to  the  plaintiffs  their  respective  interests  in 
this  concern,  and  constitute  the  plaintiffs  their  attorneys  to  institute  any  action  or 
suit,  in  order  to  give  effect  to  their  interests,  or  to  enter  into  any  compromise  for 
their  claims ;  but  upon  condition  that,  after  deducting  their  expenses,  the  plaintiffs 
are  to  hold  what  they  shall  so  recover  or  receive,  in  trust  for  the  said  other  persons, 
respectively.    Amongst  many  objections  for  want  of  parties,  the  defendants  insist 
that  these  other  persons  ought  to  hare  been  named  as  parties  to  this  suit    The 
plaintiffs  do  not  deny  that,  according  to  the  general  principles  of  a  court  of  equity, 
these  otlier  persons  ought  to  have  been  parties.    But  they  urge  at  the  bar,  what  is 
indeed  stated  in  the  bill,  that  these  persons  are  very  numerous,  and  that  naming 
them  as  parties  on  the  record,  would,  in  all  probability,  render  it  impossible  for  the 
plaintiffs  to  obtain  a  decree  in  the  cause.    This  allegation  may  be  rery  true.    In 
certain  special  cases  the  court  has  adopted  a  practice,  which,  by  permitting  one  or 
more  persons  to  represent  in  a  suit  all  who  have  similar  interests,  has  aroided  the 
inconvenience,  which  results  from  numerous  parties.    But  it  has  never  been  stated, 
as  a  general  principle,  that  this  course  may  be  taken  in  all  cases  within  the  mischief; 
nor  has  it  ever  been  done  in  cases  analogous  to  the  present ;  and,  if  I  were  to  yield 
to  the  reasoning  here,  I  fear  I  should  be  doing,  what  I  hare  no  authority  to  do,  not 
following  the  practice  of  the  court,  but  making  a  new  practice."    See  the  same  case 
again  before  the  court  after  an  amendment,  2  Sim.  289.    Whether,  if  the  bill  had 
been  brouglit  in  behalf  of  all  the  shareholders,  it  would  have  been  sustainable,  does 
not  appear  to  have  been  decided.    It  does  not  seem  necessary,  in  all  cases,  to  make 
the  assignors  parties,  as  we  shall  presently  see ;  nor  does  there  seem  any  solid  objec- 
tion to  s  bill's  being,  in  common  cases,  maintained  by  a  few  in  behalf  of  all  share- 
holders, whetlier  original  shareholders  or  assignees,  any  more  than  in  maintaining  a 
bill  against  a  few  shareholders,  whether  original  shareholders  or  assignees,  where 
they  are  too  numerous  to  be  all  made  parties.    The  latter  was  the  predicament  in 
Adair  v.  New  River  Co.  11  Ves.  429.    See  also  Cockbum  v.  Thompson,  Id  Ves.  S28, 
d20 ;  Walbum  v.  Ingilby,  1  Myl.  &  K.  76,  77.    See  also  the  remarks  of  Mr.  Baron 
Alderson,  in  Fenn  r.  Craig,  8  T.  &  Coll.  216,  224,  and  the  cases  collected  in  the 
Reporter's  note  (a),  p.  224.    But  see  Ante,  §  180, 181  a;  Post,  §  136a  and  note; 
Richardson  v.  Larpent,  2  T.  &  Coll.  Ch.  607,  612-614;  Taylor  v,  Salmon,  4  Myl.  & 
Cr.  134;  Wall  worth  v.  Holt,  4  Myl.  &  Cr.  619,  634-640;  Harrey  v.  Harvey,  4  Beav. 
216, 220,  221 ;  Benson  v,  Heathom,  1  T.  &  Coll.  Ch.  826. 
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done.^  For,  in  many  of  these  cases,  relief  may  be  sought,  in 
which  all  the  shareholders  have  not  a  common  right,  or  a  com- 
mon interest^  to  be  advanced  and  protected  by  the  bill.  And, 
indeed,  the  bill  may,  upon  proper  grounds,  seek  a  dissolution  of 
the  company,  or  the  protection  of  rights  in  which  other  members 
may  have  an  adverse  interest,  or  opposing  wishes.  Whether 
courts  of  equity  have  been  wise  or  not  in  the  limitations,  which 
they  have  put  upon  their  right  to  maintain  proceedings  under 
such  circumstances,  instead  of  allowing  all  persons  to  become 
parties,  either  upon  a  bill  on  behalf  of  all,  or  by  coming  in  and 
resisting  the  objects  of  the  bill,  under  the  interlocutory  proceed- 
ings, is  a  point  upon  which  a  commentator  ought  not  perhaps  to 
hazard  any  decided  opinion.  That  much  of  the  difficulty,  how- 
ever, has  been  imposed  upon  the  courts  by  their  own  choice  of 
rules,  founded,  in  a  great  measure,  upon  principles  purely  tech- 
nical,  will  scarcely  be  denied.  And  why  the  same  proceedings 
might  not  have  been  permitted,  even  to  the  extent  of  binding 
unrepresented  interests,  after  due  notice  to  the  parties  to  appear 
and  represent  them,  a«  is  done  in  ihe  ordinary  cases  of  creditors  1 
against  the  estates  of  persons  deceased,  it  is  not  very  easy  to  \ 
state  in  a  satisfactory  manner.^  ^ 

1  See  Van  Sandau  v.  Moore,  1  Hubs.  441,  and  other  casefl  cited  ante,  §  182,  note. 
See  alBo  §  135  a. 

*  See  Lord  Lyndhurtt's  judgment  in  Small  v.  Attwood,  Younge,  457,  468,  cited 
rate,  §  132,  note ;  Post,  §  135  a ;  Richardson  r.  Larpent,  2  T.  &  CoU.  Ch.  507,  512- 
514 ;  Post,  §  185  b,  and  note.  In  Richardson  v.  Hastings,  7  Beav.  328,  Lord  Lang- 
dale  is  reported  to  have  said :  '*  All  cases  of  this  kind  are  attended  with  some  degree 
of  difficulty,  and  the  conclusion  to  be  arrived  at  depends  on  rather  nice  circum- 
stances. The  arguments  in  support  of  a  demurrer  of  this  kind  have  generally  a  very 
strong  foundation,  because  cases  of  this  kind  always  deviate  from  two  old  and 
general  rules  of  the  court ;  one  is,  that  all  persons  in  the  subject-matter  of  the  litiga- 
tion ought  to  be  parties ;  the  other  is,  that  the  court  endeavors  to  do  complete  justice 
in  every  case,  so  that  the  matters  involved  in  the  suit  may  not  be  left  open  to  fiiture 
litigation.  Now,  the  present  bill  is  to  a  certain  extent  a  departure  from  both  these 
rules,  because  it  is  proposed  to  be  prosecuted  in  the  absence  of  parties  interested  in 
the  suit ;  and  it  also  proposes  that  the  sums  to  be  recovered  should  be  left  at  their 
disposal,  if  they  can  agree,  and  If  not,  then  that  they  may  be  left  for  future  litiga- 
tion. However,  exceptions  to  the  two  rules  which  I  have  stated  have  at  all  times 
been  sanctioned.  I  recollect  a  treatise,  in  which  one  of  the  chapters  was  headed, 
'  In  what  cases  necessary  parties  may  be  dispensed  with.'  The  assumption  that 
necessity  could  admit  of  any  qualification  may  seem  to  imply  that  exceptions  to  the 
ordinary  rule  were  admitted  with  difficulty.  It  has,  however,  become  necessary  to 
extend  the  cases  of  exceptions  so  as  to  keep  pace  with  the  progress  and  complica- 
tione  of  the  transactions  of  mankind ;  and  everybody  who  reads  what  Lord  Gotten- 
ham  has  said  on  more  than  one  occasion,  must  be  perfectly  satisfied  with  the  justice 
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§  185  a.  It  may  not,  however,  be  thought  unworthy  of  the  de- 
liberate consideration  of  the  profession,  whether  the  doctrine  has 
not  already  been  pressed  beyond  the  legitimate  limits,  within 
which  it  caiv  safely  be  applied,  and  whether  it  ought  to  be  carried 
further  ia  i^  application  to  new  cases,  as  they  may  arise  in  judg- 
ment. If  courts  of  equity  are  in  the  habit  of  declining  to  act  in 
the  ^sence  of  particular  parties,  merely  because  there  is  a  pos- 
sibility of  their  decree  working  some  injustice  to  persons,  not 
represented  or  before  the  court,  there  would  seem  to  be  at  least 
an  equally  strong  ground  to  assert,  that  where  the  injury,  by 
abstaining  from  the  exercise  of  jurisdiction  on  account  of  a  de- 
fect of  such  parties,  will  be  positive,  immediate,  and  irrepara- 
ble, they  ought  to  assert  jurisdiction.  In  such  cases,  if  there  is 
no  possibility  of  bringing  such  parties  before  the  court,  the 
general  principle  would  seem  to  apply,  that  parties  should  be 
dispensed  with  who  are  beyond  the  reach  of  the  court,  from  a 
moral  or  a  physical  impossibility,  and  that  the  court  should  de- 
cree according  to  the  merits  of  the  controversy  between  the  par- 
ties actually  before  it,  leaving,  as  far  as  practicable,  the  rights 
of  all  other  persons  untouched,  and  unprejudiced  by  the  decree, 
or  enabling  them  to  appear  and  contest  the  validity  of  the  pro- 
ceedings, so  far  as  their  particular  interests  are  concerned.  In 
truth,  in  many  cases,  courts  of  equity  now  assert  a  jurisdiction 
to  bind  the  interests  of  many  parties  not  actually  before  them ; 
and  there  does  not  seem  any  sound  reason,  why  the  possibility 
of  injustice  to  third  persons  should  overcome  the  duty  to  grant 
relief  against  present  injuries  and  mischiefs  between  the  parties 
actually  before  it,  where  the  refusal  must  otherwise  necessarily 
work  irreparable  injustice.  Besides,  it  is  to  be  considered,  that 
the  general  rule,  requiring  all  persons  in  interest  to  be  made 
parties  to  the  suit,  is,  in  most  cases,  not  in  any  just  sense,  a 
right  of  the  parties  brought  before  the  court,  but  rather  a  rule 
prescribed  by  courts  of  equity  to  themselves  in  the  exercise  of 
their  jurisdiction,  founded  upon  their  own  notions  of  public 
policy,  or  public  convenience.  It  is,  in  a  great  measure,  a  rule 
of  discretion,   founded  in  the  anxiety  of  those  courts   to  do 

of  his  observation,  and  see  how  necessarj  it  is  for  this  court,  acting  always  within  the 
limits  of  its  jurisdiction,  by  an  application  of  its  powers,  so  necessary  for  the  admin- 
istration of  justice,  to  adapt  its  forms  of  proceeding  to  the  altered  circnmstances  of 
society  in  our  own  times ;  and  modify  its  rules  so  as  to  meet  the  changes  of  circnm- 
Btances  under  wliich  it  is,  at  the  present  day,  called  on  to  administer  justice." 


§  135  a-135  (.]  PARTIES  to  bills.  14S 

justice  among  all  the  parties,  having  an  interest  in  the  subject- 
matter  or  the  object  of  the  suit,  whether  that  interest  be  mediate 
or  immediate,  present  or  future,  for  the  purpose  of  suppressing 
future  controversy  and  litigation.  The  rule  is  useful  when 
applied  to  its  proper,  legitimate  purposes.  But  it  may  be  seri- 
ously asked,  wheUier  it  can  be  justified,  where,  in  its  actual 
application,  it  must  necessarily  produce  irremediable  injustice 
to  the  persons  asking  relief  at  the  hands  of  the  court,  and 
there  is  an  utter  impossibility  of  overcoming  the  difficulty  and 
proceeding  against  the  absent  parties.  When  all  the  persons  in 
interest  can  be  made  parties,  and  the  decree  must  affect  their 
interest,  there  seems  to  be  a  sound  reason  for  insisting  upon  a 
strict  adherence  to  the  rule.  But  when  they  cannot  be  made 
parties,  and  a  decree  may  be  made  between  the  parties  before 
the  court,  which  does  not  positively  and  absolutely  conclude 
the  rights  of  other  persons,  but  leaves  them  to  act  upon  those 
rights  without  prejudice,  there  seems  good  reason  to  say,  that 
courts  of  equity  ought,  like  courts  of  law,  to  act  upon  the  case 
before  them,  endeavoring  to  provide  as  far  as  they  may,  for  a 
reasonable  protection  of  any  unrepresented  rights.  The  sugges- 
tion of  a  learned  chancellor  (which  has  been  already  cited)  con- 
tains, on  this  subject,  a  most  impressive  lesson :  That  courts  of 
equity  ought  to  adapt  their  practice  and  course  of  proceeding,  at 
far  as  possible,  to  the  actual  state  of  society;  and  not,  by  too 
strict  an  adherence  to  forms  and  rules  established  under  very 
different  circumstances,  decline  to  adminis);^  and  enforce 
rights,  for  which  there  is  no  other  remedg^^^ 

§  135  b.  Some  very  important  decisions  have  been  recently 
made,  which  seem  to  support  the  preceding  reasoning;  and,  in- 
deed, to  take  a  distinction  and  suggest  a  mode  of  proceeding  in 
cases  of  this  sort,  which  may  obviate  most  if  not  all  of  the  prac- 
tical difficulties  growing  out  of  the  former  decisions.  It  is  this : 
that  where  the  different  members  of  an  unincorporated  associa- 
tion have  different  interests,  some  being  in  favor  of  winding  up  its 
affairs  and  procuring  a  dissolution,  and  others  opposed  to  it,  a  bill 
may  be  brought  by  some  of  the  shareholders  on  behalf  of  them- 
selves and  all  agreeing  with  them,  for  such  a  dissolution ;  and  so 
many  of  those  opposed  to  it,  as  may  fairly  be  presumed  to  repre- 

1  Aote,  f  76  c;  Taylor  v.  Salmon,  i  Myl.  &  Cr.  141, 142.  See  alto  Ante,  §  124 
182,  note,  and  the  cases  there  cited  $  Powell  o,  Wright,  7  Bear.  444. 
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sent  the  interests  of  all,  should  be  brought  before  the  court  as  de- 
fendants ;  and  then  the  bill  may  be  retained  for  discussion  upon 
its  merits.^ 

1  Wallworth  v.  Holt,  4  MjL  &  Cr.  619,  634-640;  Ante,  §  182;  [Cooper  o.  Webb, 
16  Sim.  451 ;  Lovell  v.  Andrew,  16  Sim.  681 ;]  Apperly  v.  Page,  1  Phill.  779;  Sbarp 
V.  Day,  PliilL  771 ;  Richardson  i;.  Larpent,  2  Y.  &  Ck>il.  Ch.  607,  612-614.  In  the 
last  case,  Mr.  Vice<?hanoeUor  Bruce  said :  "  This  is  the  case  of  a  rery  nnmeroua 
unincorporated  trading  company,  between  the  members  of  which  there  is  a  schism, 
one  division  taking  one  view  of  certain  important  proceedings  relating  to  tlieir  com- 
mon interest,  the  other  a  different  view,  and  each  division  comprehending,  at  it 
appears,  such  a  number  of  persons,  as  to  render  it  substantially  impracticable  to 
conduct  a  suit  comprising  all  the  individuals  of  either  class.  The  bill  is  filed  by  the 
plaintiffs  on  behalf  of  themselves  and  aU  other  tlie  members  of  the  partnership.  It 
may  be  that,  as  far  as  the  plaintiffs  are  concerned,  it  is  properly  filed  on  behalf  of 
themselves  and  those  members  who  take  the  same  view  of  the  matters  in  dispute  as 
they  do,  and  not  properly  filed  on  behalf  of  all  the  members.  But  upon  this  it  is 
not  necessary  to  give  an  opinion.  In  regard  to  the  defendants,  none  of  the  dissen- 
tients from  the  view  of  the  plaintiffs  are  here  in  that  character.  It  is  true  that  some 
are  present;  but  all  present  are  directors  or  trustees,  — persons  to  whom,  more  or 
less,  are  committed  the  general  government  and  administration  of  the  company. 
They  are  all,  therefore,  directors  or  trustees,  more  or  less,  for  all,  and,  sustaining 
that  character,  cannot,  it  may  fairly  be  supposed,  exercise  so  fully  and  freely  the 
right  and  power  of  opposing  tlie  plaintiffs'  views,  as  those  persons  may  be  considered 
likely  to  be  capable  of  doing,  who  owe  no  duty  to  the  plain tiffb,  beyond  the  simple 
and  ordinary  duty  of  partners.  The  points  on  which  the  partners  are  divided  are,  — 
first,  tlie  time,  manner,  and  circumstances  of  dissolving  the  company ;  secondly,  as 
lo  the  question  whether  the  capital  has  been  rightly  increased ;  that  is  to  say,  whether 
the  plaintiffs  can  be  compelled  to  pay  to  the  parties,  who  are  in  the  situation  of  gov- 
ernors of  the  concern,  more  than  a  certain  specified  amount  of  capital.  One  olject 
of  the  bill  is  to  obtain  a  dissolution,  another  more  plain  object,  to  exempt  the  plain- 
tiffs from  the  liability  to  contribute  to  a  further  capital.  But  the  larger  body  of 
shareholders  are  those  who  have  actually  contributed  that  increased  amount  of 
capital  which  is  m  dispute.  These  persons,  it  being  at  least  very  doubtful  whether, 
having  contributed  the  money,  they  can  recover  it  back  again,  have  plainly,  as  it 
seems  to  me,  an  interest  that  the  plaintifi^  should  farther  contribute ;  but  the  plain- 
tiffii  desire  that  they,  the  plaintiffs,  should  be  freed  from  contribution.  It  is  too 
much  to  say  that  questions  so  important  should  be  decided  without  the  presence  of 
at  least  an  adequate  number  to  maintain  each  side.  But,  as  I  have  already  said, 
only  the  directors  and  trustees  are  here  as  defendants,  —  men  who  must  be  restricted 
in  the  mode  and  form  of  their  opposition,  because  they  owe  the  plaintiffs  a  duty 
beyond  that  which  exists  simply  between  partner  and  partner.  They  are  officially 
obliged  to  have  an  equal  mind  towards  the  shareholders,  and  cannot  properly  be 
considered  as  representing  an  opposition.  Considering  the  nature  of  the  questions 
agitated  on  this  bill,  and  taking  the  answer  to  be  true  for  this  purpose  only,  I  must 
say  that  the  suit  is  defective  for  want  of  parties.  My  present  impression  is  not,  that, 
in  every  case  where  a  dissolution  is  sought,  all  the  individual  partners  must,  of 
necesfiity,  he  present.  Generally,  the  rule  may  be  so,  but  I  can  conceive  a  case 
where  it  would  be  most  important  to  the  interest  of  the  plnintiffs,  and  their  right 
to  have  the  partnership  dissolved,  and  yet,  though  the  legality  of  the  partnership 
were  recognized  by  law,  it  might  be  impossible  in  substance  to  obtain  a  decree  for 
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§  136.  Having  stated  the  general  rule,  as  to  parties,  and  the 
general  exceptions  to  that  rule,  it  still  remains  to  inquire,  who, 

disKdatioii,  if  it  were  necessary  to  have  all  the  parties  present.  Such  a  state  of 
things  could  hardly  be  permitted  to  exist  by  any  court  of  justice,  or  In  any  civilized 
country,  nor  am  I  aware  tliat  any  judge  has  gone  the  length  of  saying  that  it  should 
or  does  exist  I  do  not  say  tliat  all  the  parties  dissentient  should  be  here ;  but  there 
ought  to  be  a  sufficient  number  to  discuss  the  present  questions  freely  and  unre- 
strainedly ;  or,  at  aU  events,  with  more  freedom  and  propriety  than  they  can  be 
discussed  by  the  defendants  now  on  the  record."  See  also  Harvey  v,  Harvey,  4 
Bear.  215,  220,  221.  The  Uter  case  of  Deelcs  t;.  Stanhope,  decided  by  Vice-Chan- 
cellor  Shad  well,  14  Sim.  67,  expressly  recognizes  the  distinction  between  a  bill  to 
have  the  accounts  of  a  partnership  taken  and  iu  affairs  wound  up,  and  a  bill  which 
asks  farther  that  the  partnership  may  be  dissolved.  In  the  latter  case  all  the  mem- 
bers, however  numerous,  must  be  parties  to  it.  The  vice-chancellor  said :  *'  Now 
there  is  a  train  of  decisions  which  have  held  tluit,  where  a  bill  is  filed  for  the  dis- 
solution of  a  partnership,  that  cannot  be  effected  unless  you  have  all  the  parties 
interested  before  the  court  The  case  of  Evans  v.  Stokes  was  decided  six  years  after 
tiie  case  of  Long  v.  Tonge ;  and  Lord  Langdale  there  says :  '  It  is  perfectly  obvious 
that  a  suit  where  all  the  accounts  of  the  partnership  are  to  be  taken,  and  the  rights 
of  aU  partners  are  to  be  determined,  as  between  themselves,  and  under  the  various 
drcumstances  in  which  they  stand  in  relation  to  each  other  (some  of  them,  for  in- 
stance, having  paid  their  calls,  and  others  having  omitted  to  do  so),  cannot  be 
prosecuted  in  the  absence  of  any  of  those  partners.'  Then,  after  that,  you  have  the 
commentary  of  Lord  Cottenham,  in  Wallworth  v.  Holt ;  and  Lord  Cottenham,  as  I 
collect  from  what  he  said  in  tliat  case,  would,  if  the  case  before  him  had  been  differ- 
ent firom  what  it  was,  have  done  that  which  he  seemed  very  much  inclined  to  do. 
But  it  must  be  observed,  that,  in  the  case  of  Wallworth  v.  Holt,  the  bill  did  not  pray 
for  a  dissolution  of  the  partnership ;  and,  therefore,  we  have  only  the  opinion  theo- 
retically expressed  by  Lord  Cottenham  on  the  subject.  But  I  very  much  doubt 
whether  the  bad  consequences  which  my  Lord  Cottenham  foresaw,  namely,  the 
denial  of  justice,  would  arise ;  because,  in  partnerships  constituted  of  a  vast  number 
of  persons,  it  would  be  extremely  easy,  for  the  purpose  of  getting  rid  of  any  such 
objection  as  this,  to  insert  a  proviso  in  the  partnership  deed,  that  if  a  bill  should  be 
filed  by  some  of  the  partners  for  a  dissolution  of  the  partnership,  none  of  them  should 
make  tlie  objection  that  all  of  them  were  not  parties.  I  have  not  the  slightest  doubt 
that  the  introduction  of  some  such  clause  would  have  the  effect  of  getting  rid  of  the 
otgection  which  existed  in  the  mind  of  Lord  Cottenham.  Then  the  authorities 
stand  in  this  situation,  —  that  there  is  a  series  of  decisions  in  favor  of  the  objection, 
and  nothing  to  be  opposed  to  them  in  the  way  of  adverse  decision.  I  put  Cockbum 
9  Thompson  out  of  the  case ;  for  it  does  not  appear  that  any  of  the  other  partners 
made  the  objection ;  and  what  Lord  Eldon  determined  was,  that  Thompson  should 
not  make  it,  for  he  had  nothing  to  do  with  the  matter.  It  was  quite  collateral  to 
faim  whether  the  partnership  was  dissolved  or  not.  There  being,  then,  a  uniform 
aeries  of  decisions  in  support  of  the  objection,  I  confess  I  feel  myself  bound  to  allow 
it ;  for  I  have  no  authority  whatever  to  alter  the  law  established  by  a  course  of  de- 
cision. If  the  Lord  Chancellor  should  think  that,  at  the  present  time,  it  is  right 
that  the  law  should  be  altered,  he  may  alter  it ;  but  I  am  not  at  liberty  to  do  so." 
Upon  the  subject  of  parties,  the  47th  and  48th  Rules  of  the  Equity  Rules  of  the 
Supreme  Court  of  the  United  States,  of  January  Term,  1842,  provide  as  follows : 
"In  all  casea  where  it  shall  appear  to  the  court  that  persons  who  might  otiierwise 

10 
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in  the  proper  sense  of  the  rule,  are  to  be  deemed  necessary  par- 
ties, whose  joinder  in  the  suit  cannot  be  dispensed  with.     It  has 

be  deemed  neoessarj  or  proper  parties  to  the  tuit  cannot  be  made  parties  by  reason 
of  ttieir  being  out  of  ttie  jurisdiction  of  the  court,  or  incapable  otherwise  of  being 
made  parties,  or  because  tlieir  joinder  would  oust  the  Jurisdiction  of  the  court  as 
to  the  parties  before  the  court,  tlie  court  may,  in  their  discretion,  proceed  hi  the 
cause  without  making  such  persons  parties ;  and,  in  such  cases,  tlie  decree  shaU  be 
without  prejudice  to  the  rights  of  the  absent  parties/'  (a)  "  Where  the  parties  on 
either  side  are  very  numerous,  and  cannot*  without  manifest  incouTenience  and 
oppressive  deUys  in  the  suit,  be  all  brought  before  it,  the  court,  in  iu  discretion, 
may  dispense  with  maUng  all  of  them  parties,  and  may  proceed  in  the  suit,  having 
sufficient  parties  before  it  to  represent  aU  the  adverse  interests  of  the  plaintiiZs  and 
the  defendants  in  the  suit  properly  before  it.  But  in  such  cases  the  decree  shall  be 
without  prejudice  to  the  rights  and  claims  of  aU  the  absent  parties."  The  Act  of 
Congress  of  February  28, 18d9,  ch.  86,  $  1,  akeady  cited.  Ante,  §  79,  is  also  impor- 
tant to  the  same  purpose.  In  the  case  of  Powell  v.  Wright,  7  Beav.  444,  the  Master 
of  the  Rolls,  Lord  Langdale,  made  the  following  remarks :  **  Everybody  must  be 
conscious  of  the  great  difficulties  which  exist  in  cases  of  this  kind.  The  court,  in 
conformity  with  the  principles  of  equity,  has  adopted  a  general  rule,  not  to  dispose 
of  any  matter,  not  to  bind  any  man's  interest,  or  make  any  declaration  of  any  man's 
right  in  his  absence.  The  complication  of  human  affairs  has,  however,  become  such, 
that  it  is  impossible  always  to  act  strictly  on  this  general  rule.  Cases  arise  in  which, 
if  you  hold  it  necessary  to  bring  before  the  court  eyery  person  having  an  interest  Ui 
the  question,  the  suit  could  never  be  brought  to  a  conclusion.  The  consequence 
would  be  that  if  the  court  adhered  to  the  strict  rule,  there  would,  in  many  cases,  be 
a  denial  of  justice.  This  has  induced  the  courts  to  sanction  a  relaxation  of  the 
rule.  And,  accordingly,  they  have  said,  if  we  can  be  satisfied  that  we  have  before 
the  court  persons  whose  interests  are  the  same  as  the  interests  of  those  who  are 
absent,  we  will  be  content  to  hear  the  cause  upon  the  argument  of  such  persons  ; 
and  if  we  are  then  satisfied  that  the  case  has  been  fairly  and  honestly  presented, 
we  will  order  the  distribution  of  the  fund  on  tlie  representation  of  the  persons  pres- 
ent. Though  the  court  will  thus  make  a  distribution,  I  have  never  heard  that  the 
proceedings  in  the  suit  are,  to  all  intents,  binding  on  the  absent  parties.  So  far  as 
I  know,  it  has  never  declared  that  the  absent  persons  are  to  be  cut  off.  from  all 
chance  of  correcting  any  error  which,  in  consequence  of  their  absence,  may  have 
been  made  to  their  prejudice.  The  courts,  in  these  cases,  are  always  running  the 
risk  of  doing  what  may  be  prejudicial  to  the  absent  parties.  A  vague  sort  of  ex- 
pression has  been  used  in  these  cases,  that  you  roust  have  a  '  substantial  representa- 
tion ' ;  but  it  really  comes  to  this,  that  in  simple  cases  the  court  requires  all  parties 
interested  to  be  present,  but  in  a  complicated  matter  it  is  contented  with  something 
less.  This  is  the  reason  why,  often,  in  vague  language,  you  speak  of  '  substantial 
representation.'  It  is,  however,  a  rule  of  convenience,  and  nothing  is  more  vague ; 
for  the  court  is  under  the  necessity  of  considering  the  ciroumstances  of  each  case, 
and  the  degree  of  difficulty  in  the  proceeding:  this  makes  it  necessary  to  give 
minute  and  careful  attention  to  the  matters,  to  look  at  the  nature  of  the  case  and  of 


(a)  In  the  Federal  Courts,  see  U.  S.  666;  Gregory  v.  Stetson,  138  U.  S  570; 

Rev.  Sto.,  §  737;  Barney  v.  Baltimore,  39  Fed.  Rep.  708;  Connolly  t;.  Wells,  83 

6  Wall.  285 ;  Kendig  v.  Dean,  97  U.  S.  Fed.  Rep.  205. 
423;    Goodman  v.  Niblack,  102  U.  & 


§  18&-188.]  PABTIES  TO  BILLS.  147 

been  said,  that  persons  are  necessary  parties,  when  no  decree 
can  be  made  respecting  the  subject-matter  of  litigation  until 
they  are  before  the  court,  either  as  plaintiffs  or  as  defendants, 
or  where  the  defendants,  already  before  the  court,  have  such  an 
interest  in  having  them  made  parties,  as  to  authorize  those  de- 
fendants to  object  to  proceeding  without  such  parties.  ^  These 
propositions  are  true;  but  they  furnish  no  sufficient  test  as  to 
the  question,  who  are  necessary  parties ;  for  the  inquiry  is  still 
open,  when  will  a  court  of  equity  proceed  to  a  decree  without 
them;  and  what  is  the  interest  which  entitles  the  defendants 
before  the  court  to  insist  upon  the  presence  of  other  persons  as 
defendants,  before  a  decree  is  made  which  shall  bind  themselves. 
In  a  general  view,  all  parties  in  interest  are  the  proper  objects 
of  the  rule.  But  the  nature  of  that  interest  must  still  remain  to 
be  ascertained ;  as  well  as  the  point,  how  far  it  is  liable  to  be 
affected  injuriously  by  the  decree.  This  can  be  best  examined 
by  a  review  of  the  principal  classes  of  cases  to  which  the  rule 
has  been  applied,  and  from  which  its  force,  as  well  as  the 
grounds  of  its  application,  may  be  fully  understood. 

§  137.  Before  proceeding,  however,  to  this  review,  it  may  be 
proper  to  make  a  few  explanatory  remarks  of  a  general  char- 
acter. And,  in  the  first  place,  in  regard  to  the  nature  of  the 
interest,  it  is  to  be  considered,  that  it  is  wholly  unimportant, 
whether  it  be  a  legal  interest,  or  an  equitable  interest  of  the 
absent  parties  in  the  subject-matter  of  the  suit ;  and,  subject  to 
the  limitations  and  exceptions  hereafter  stated,  it  is  equally 
unimportant,  whether  it  be  a  present,  direct,  and  immediate 
interest,  or  a  future,  remote,  fixed  interest  In  either  case,  if 
the  interest  of  the  absent  parties  may  be  affected,  or  bound  by 
the  decree,  they  must  be  brought  before  the  court,  or  it  will  not 
proceed  to  a  decree. 

§  188.  In  the  next  place,  an  interest  of  the  absent  parties  in 

the  tiiit,  the  plaintiil  'a  claim,  and  whether  there  are  an j  adverse  interests  to  pro- 
tect." [Where  a  shareholder,  in  a  projected  company,  filed  a  bill  on  behalf  of  him- 
self and  all  other  shareholders,  except  the  defendants,  who  were  called  a  finance 
committee,  stating  that  he  and  other  shareholders  had  paid  their  deposits,  and  that 
tlie  flnanoe  committee  had  the  sole  control,  and  that  17«.  6d.  had  been  repaid  on 
some  of  the  shares,  and  praying  for  an  account  and  an  ai^irtionment  of  the  sar- 
plos  between  the  plaintiff  and  the  other  shareholders,  it  was  held,  that  all  the  share- 
holders need  not  be  parties  to  the  bill,  nor  the  directors  of  the  company.  Clements 
9.  Bowes,  17  Sim.  167;  1  Drew.  684.] 
1  Bailey  r.  Inglee,  2  Paige,  27& 


148  EQUITY  PLEADINGS.  [CH.   IV. 

the  subject-matter,  ex  direeto^  which  may  be  injuriously  affected, 
is  not  indispensable  to  the  operation  of  the  general  rule ;  for,  if 
the  defendants  actually  before  the  court  may  be  subjected  to  un- 
due inconvenience,  or  to  danger  of  loss,  or  to  future  litigation,  or 
to  a  liability  under  the  decree,  more  extensive  and  direct^  than  if 
the  absent  parties  were  before  the  court,  that  of  itself,  will,  in 
many  cases,  as  we  shall  presently  see,  furnish  a  sufficient  ground 
to  enforce  the  rule  of  making  the  absent  persons  parties.^ 

§  189.  In  the  next  place,  the  plaintiff  may,  by  the  frame  of 
his  bill,  as  by  waiving  a  particular  claim,  avoid  the  necessity 
of  making  persons,  who  might  be  affected  by  it,  parties,  though 
that  claim  might  be  an  evident  consequence  of  the  rights  asserted 
by  the  bill  against  other  parties.^  This,  however,  is  not  allowed 
to  be  done  to  the  prejudice  of  others.^  Thus,  for  example,  if  the 
obligee  of  a  bond,  to  which  there  are  three  sureties,  the  princi- 
pal obligor  being  dead,  were  to  seek,  by  a  bill  in  equity,  the 
full  payment  of  the  bond  from  the  sureties,  all  the  sureties 
must  be  joined.  But  if  he  should  seek  only  for  his  proportion 
from  one  surety  alone,  the  same  objection  might  not  apply; 
unless  the  absence  of  the  other  parties  would  be  a  prejudice 
to  him.* 

§  140.  In  the  next  place  (as  has  been  well  remarked  by  an 
eminent  author),  in  many  cases  the  expression,  that  all  persons, 
interested  in  the  subject,  must  be  parties  to  the  suit,  is  not  to  be 
understood  as  extending  to  all  persons  who  may  be  consequen- 
tially interested.^  Thus,  in  the  case  of  a  bill,  which  may  be 
brought  by  a  single  creditor  against  the  executor  or  administrator 
for  satisfaction  of  his  single  demand,  out  of  the  assets  of  a  de- 
ceased debtor  (as  before  noticed),^  although  the  interest  of 
every  other  unsatisfied  creditor  may  be  consequentially  affected  by 
the  suit;  yet,  that  interest  is  not  deemed  such  as  to  require,  that 
all  the  other  creditors  should  be  parties,  notwithstanding  the  de- 
cree, if  fairly  obtained,  will  compel  them  to  admit  the  demand, 
ascertained  under  its  authority,  as  a  just  demand,  to  the  extent  al- 
lowed by  the  court,  in  the  administration  of  assets;  but  they  will 

1  Bailey  v.  Inglee,  2  Paige,  278 ;  Gilb.  For.  Rom.  157.  See  Calvert  on  Parties, 
ch.  1,  pp.  9-12.    Post,  §  140,  161, 169, 100, 167. 

«  Post.  §  214, 221,  228.  «  Mitf.  Eq.  PL  by  Jeremy,  179. 180. 

*  Ante,  §  126;  Anon.  2  Eq.  Abr.  166,  pi.  7. 

*  Mitf.  Eq.  PI.  by  Jeremy,  170, 171. 

*  Ante,  §  99, 100-108. 
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not  be  bound  by  any  account  of  the  assets  taken  under  the  decree.^ 
So,  in  all  cases  of  bills,  by  creditors  and  legatees  against  the  ex- 
ecutor or  administrator,  the  persons  entitled  to  the  personal  assets 
of  a  deceased  debtor,  or  testator,  after  payment  of  the  debts  or 
legacies,  are  not  deemed  necessary  parties,  although  interested 
to  contest  the  demands  of  the  creditors  and  other  legatees.^ 
And  if  the  suits  be  fairly  conducted,  they  will  be  bound  to  allow 
the  demands,  admitted  in  those  suits  by  the  court,  although  they 
will  not  be  boimd  by  any  account  of  the  property  taken  in  their 
absence.^  Hence  it  is,  also,  that  residuary  legatees  need  not  be 
made  parties  to  a  bill  brought  by  creditors  or  by  specific  legatees 
against  them  to  recover  their  debts  or  legacies,  (a) 
§  141.  Perhaps  the  true  explanation  of  this  doctrine  is,  that 

1  Mitf.  Eq.  PL  by  Jerenij,  170. 

s  liitf.  Eq.  PI.  by  Jeremy,  170, 171 ;  Dandridge  v.  Custifl,  2  Peters,  377.  But  see 
Pott,  §  150,  and  notes. 

»  Mitf.  Eq.  PL  by  Jeremy,  170,  171 ;  Anon.  1  Vem.  261 ;  Wiser  v.  Blachly,  1 
Johns.  Ch.  437;  Newland  v  Champion,  1  Ves.  105;  Lawson  i7.  Barker,  11  Bro.  Ch. 
808.  It  is  probably  on  this  account,  that  courts  of  equity  are  so  much  disposed  to 
faTor  suits  brought  by  a  creditor  on  behalf  of  all  the  creditors,  or  by  a  legatee  on 
behalf  of  all  other  legatees,  as  the  persons,  thus  made  quasi  parties,  are  entitled  to 
appear  and  represent  their  interests  before  the  court,  or  its  authorized  agent  (the 
master),  to  whom  the  suit  is  referred,  for  the  purpose  of  settling  the  accounts  of  the 
administration.  But  the  doctrine  in  the  text  is  now  clearly  settled,  although  Lord 
Loughborough  is  reported  once  to  have  doubted  it  Wainwright  v.  Waterman,  1  Ves. 
Jr.  813 ,  Lawson  o.  Barker,  1  Bro.  Ch.  303.  The  common  rule  is,  that  in  a  suit  brought 
by  a  creditor  or  legatee  against  an  executor  or  creditor,  the  residuary  legatees  or  dis- 
tributees, need  not  be  made  parties.  Anon.  1  Vem.  261  ;  Lawson  v.  Barker,  1  Bro. 
Ch.  803 ;  Post,  $  148, 150;  Dandridge  v.  Custis,  2  Peters,  877  ;  Brown  u.  Dowthwaite, 
1  Had.  446.  Mr.  Calrert,  in  his  able  work  on  Parties  in  Equity  (pp.  20,  21),  speaking 
on  this  point,  says:  "  There  are  certain  persons  whose  representative  character  is  de- 
rired  from  the  law.  The  most  familiar  instance  is  that  of  executors  and  administra- 
tors in  respect  of  the  personal  estate  of  their  testator  or  intestate.  Whenever  a  snit 
is  instituted  which  affects  that  personal  estate,  all  the  legatees  have  precisely  that 
kind  of  interest  which  has  been  specified  in  the  general  rule,  but  they  are  unnecessary 
parties,  inasmuch  as  by  law  their  interests  are  protected ;  they  themselves  may  be 
said  to  be  represented  in  the  person  of  the  executor  or  administrator.  It  would  be 
very  inconvenient  to  bring  them  all  in  their  own  persons  before  the  court,  so  they  are 
allowed  to  appear  by  their  representatives ;  thus  an  adequate  protection  is  proTided 
for  their  interests,  and  the  spirit  of  the  general  rule  is  adopted,  although  the  letter  of 
it  is,  for  the  sake  of  convenience,  evaded."    But  see  Poet,  §  150,  and  notes. 


(a)  It  is  never  necessary  to  join  as  i;  Hendrickson,  24  N.  J.  Eq.  231 ;  Hill  v. 

parties  those  whose  interests  are  future.  Smith,  32  N.  J.  Eq.  473 ;   McLennan  u. 

very  uncertain,  and  contingent    Fitzgib-  Johnston,  60  III.  306 ;  Craig  r  Smith,  94 

boo  sk  Buiy,  78  Ya.  756.    See  Romaine  111.  469 ;  Overly  v.  Lipton,  68  Ind.  4ia 
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in  cases  of  this  sort,  courts  of  equity  proceed  upon  the  analogy 
of  the  common  law,  which  treats  the  personal  representative  of 
the  deceased  debtor  or  testator  as  the  regular  representative  of 
all  the  persons  who  are  interested  in  the  personal  assets,  and 
bound  by  his  bona  fide  acts,  as  far  as  third  persons  are  con- 
cerned.^ If  so,  the  doctrine  stands  upon  a  very  intelligible  and 
reasonable  footing;  and  we  shall  presently  see  that,  in  this 
view,  it  is  not  peculiar  to  this  class  of  cases.^ 

§  142.  And  this  leads  us,  in  the  next  place,  to  suggest,  that 
courts  of  equity  do  not  require  that  all  persons  having  an  in- 
terest in  the  subject-matter  should,  under  all  circumstances,  be 
before  the  court  as  parties.  On  the  contrary,  there  are  cases,  in 
which  certain  parties  before  the  court  are  entitled  to  be  deemed 
the  full  representatives  of  all  other  persons,  or  at  least,  so  far  as 
to  bind  their  interests  under  the  decree,  although  they  are  not, 
or  cannot  be  made  parties.^ (a) 

1  Mitf.  Eq.  PI.  bj  Jeremj,  166, 160;  Wiser  r.  Blachly,  1  Johns.  Ch.  4S7 ;  Newland 
V.  Champion,  1  Yes.  106 ;  I^dridge  v.  Custis,  2  Peters,  877. 

*  Post,  §  148, 160.  *  See  Calvert  on  Parties,  ch.  1,  f  2,  pp.  20-60. 


(a)  Officers  or  stockholders  in  a  cor-  which  invoWes  a  qnestion  of  ultra  rtres ; 
poration  are  not  permitted  to  represent  Price  v.  Minot,  107  Mass.  49 ;  or  to  a  bill 
the  company's  interests  in  a  suit  in  equity,  by  a  part  of  tlie  stockholders  in  a  manu- 
but  the  corporation  itself  is  a  necessary  facturing  corporation  to  compel  the  pay- 
party  to  a  bill  which  aflhcts  its  corporate  ment  of  unpaid  subscriptions  by  other 
rights  or  liabilities.  St.  Louis  &c.  Ry.  •  stockholders ;  Fiery  v.  Emmert,  36  Md. 
Co.  V.  Wilson,  114  U.  S.  60.  Thus,  the  464 ;  or  to  a  bill  against  stockholders  for 
corporation  is  a  necessary  party  to  a  bill  fraudulent  representations  inducing  tlie 
by  a  creditor  of  the  corporation  against  purchase  of  the  corporate  assets,  the 
its  officers  or  stockholders  who  have  money  paid  for  which  has  been  distri- 
dirided  its  assets  among  themselves  ;  buted  among  them.  Swan  Point  Land 
Dearfleld  v.  Nims,  110  Mass.  115;  Lyman  &  Cattle  Co.  v.  Frank,  89  Fed.  Rep.  456. 
V.  Bonney,  101  Mass.  662 ;  or  to  a  bill  And  it  is  often  required  by  statute  to  be 
filed  by  stockholders  of  the  corporation  a  party,  even  if  it  is  not  always  a  proper 
for  its  dissolution  under  statute ;  Hurst  or  necessary  party,  to  a  bill  by  a  judg- 
V.  Coe,  30  W.  Va.  168 ;  or  brought  by  ment  creditor  of  the  corporation  to  en- 
them  to  protect  the  corporate  rights  or  force  a  statutory  liability  against  its 
property,  where  the  corporation  refuses  members.  Mass.  St.  1862,  ch.  218,  §  4 , 
to  take  proper  measures  for  that  purpose ;  Pope  v.  Leonard,  116  Mass.  286.  See 
Davenport  v.  Dows,  18  Wall.  626 ;  Dew-  Bogardus  t;.  Rosendale  Manuf  Co.  7  N.  T 
ing  o.  Perdicarles,  96U.  S.  193;  Hazard  147.  161;  Patterson  v.  Lynde,  112  III 
V.  Durant,  11  R.  L  195,  207 ;  to  a  bill  by  196  ;  Turner  v.  Alabama  Muiing  Co.  26 
the  stockholders,  upon  the  dissolution  of  111.  App.  144 ;  Mayer  v.  Denver  &c.  R. 
the  corporation,  against  its  directors  for  Co.  41  Fed.  Rep.  723.  An  allegation  in 
mismanagement  of  its  affairs ;  Camp  v.  the  bill  that  the  corporation  has  no  officer 
Taylor  (N.  J.),  19  AtL  968;  or  to  a  bill  or  agent  on  whom  prooesa  can  be  served, 
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§  148.  Thus,  for  example,  where  real  estate  had  been  pur- 
chased by  a  joint  fund,  raised  by  a  subscription,  in  shares  of 
more  than  two  hundred  and  fifty  subscribers ;  and  the  property 
had  been  conveyed  to  certain  persons,  as  trustees,  for  the  sub- 
scribers ;  and  afterwards  a  bill  was  brought  against  the  trustees 
for  a  sale  of  the  real  estate  under  a  mortgage  made  in  pursuance 
of  the  trust,  it  was  held  not  necessary  for  the  subscribers  to  be 
made  parties  to  the  bill ;  for  the  trustees,  by  the  very  nature  and 
constitution  of  such  a  trust,  must  be  held  sufficiently  to  repre- 
sent the  interests  of  all  the  subscribers ;  and  a  different  doctrine 
would  be  attended  with  intolerable  hardship  and  inconvenience, 
as  it  might  be  impossible  to  make  all  the  subscribers  parties.^ 

§  144.  Upon  similar  grounds  of  a  virtual  representation  of  all 
the  proper  interests,  where  there  is  real  estate  in  controversy, 
which  is  subject  to  an  entail,  it  is  generally  sufficient  (all  the 
parties  having  antecedent  estates  being  before  the  court)  to  make 
the  first  tenant  in  tail  in  esse^  in  whom  an  estate  of  inheritance 
is  vested,  a  party  with  those  claiming  the  prior  interests,  with- 
out making  any  persons  parties,  who  may  claim  in  remainder,  or 
reversion,  after  sUch  vested  estate  of  inheritance.  It  will  make 
no  difference  in  the  case,  whether  the  bill  be  brought  by  or 
against  such  tenant  in  tail ;  for  in  each  case  he  is  equally  the 
representative  of  the  subsequent  estates  and  interests.^  And  a 
decree  for  or  against  such  first  tenant  in  tail,  will  generally  bind 
those  in  remainder  or  reversion,  although,  by  the  failure  of  all 
the  previous  estates,  the  estates  in  remainder  or  reversion  may 
afterwards  vest  in  possession.^  On  this  account,  it  is,  that  a  person 

1  Van  Vechten  p.  Terry,  2  Johns.  Ch.  197 ;  Post,  §  150. 

s  Pott,  S  146 ;  Calvert  on  Parties,  ch.  1,  %  1,  pp.  48-62. 

•  Mitf.  Eq.  PI.  bj  Jeremy,  173;  1  Mont  Eq.  PI.  63,  64;  Cooper,  Eq.  PI.  85,  36; 
Id.  185, 186;  Finch  v.  Finch,  1  Yes.  Jr.  534;  Lloyd  v.  Johnes,  9  Yes.  37.  52-59 ;  Cock- 
bom  r.  Thompson,  16  Yes.  326 ;  Rejmoldson  r.  Perkins,  Ambler,  565.  Mr.  Cooper, 
io  his  Equity  Pleadings,  pp.  85, 86,  says,  that, "  Wliere  there  is  a  suit  respecting  a  real 
eslato,  which  is  settled  or  derised  to  one  for  life,  remainder  to  the  first  and  other  sons 
in  tail,  in  the  common  way  of  limiting  estates,  all  the  persons  interested,  as  far  as  the 
first  tenant  in  taU  in  existence,  must  be  made  parties."  This  is  perfectly  correct 
But  he  adds :  "  But  a  remainder-man,  expectant  upon  the  estate  tail,  need  not  be 


is  not  an  excuse  for  not  making  it  a  poses,  even  though  its  attorney  is  pres- 

party.  Swan  Land  &  Cattle  Co.  v.  Frank,  ent   at  the  trial,  and   the  corporation 

mpra.    So,  a  city  or  town  is  a  necessary  through  him  assumes  the  defence  of  the 

party  to  a  bill  to  restrain  its  treasurer  case.    Allen  v.  Turner,  11  Gray,  436 ; 

from  paying  oat  money  for  iUegal  pur^  Samis  v.  King,  40  Conn.  298. 
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80  entitled  in  remainder  or  reversion  and  afterwards  becoming 
entitled  in  possession,  may  appeal  from  the  decree  made  against 
the  person  having  a  prior  estate  of  inheritance,  and  cannot  avoid 
the  effect  of  the  decree  by  a  new  bill;^  for  he  is  treated,  as 
being,  in  some  sort,  a  privy  to  the  decree;  and  he  may  make 
himself  a  party  to  the  original  suit,  by  filing  a  supplemental 
bill,  to  have  the  benefit  of  the  proceedings  therein,  for  the  pur- 
pose of  appealing  from  the  decree.^ 

§  145.  And,  as  it  is  sufiicient  to  bring  the  first  tenant  in  tail 
before  the  court,  if  in  being,  whether  he  be  plaintiff  or  defend- 
ant in  the  suit ;  so,  if  there  be  no  such  tenant  in  tail  in  being, 
the  first  person  in  being,  entitled  to  the  inheritance,  should  be 
made  a  party ;  and  if  there  be  no  such  person  in  being,  then  the 
tenant  for  life ;  and  in  such  a  case,  the  decree  made  will  bind 
the  other  persons  not  in  being.  ^  Thus,  if  there  be  a  tenant  for 
life  of  an  undivided  share  of  an  estate,  with  remainders  to  his 
unborn  sons  in  tail,  the  tenant  for  life  may  maintain  a  bill  for 

made  a  party,  because  he  is  not  regarded  in  equity :  neither  could  he  be  bound."  The 
first  reason  is  true ;  bat,  from  what  has  been  stated  in  the  text,  the  latter  reason  is 
incorrect,  for  he  would  be  bound  by  the  decree.  The  truth  is,  that  Mr.  Cooper  took 
the  position  from  an  anonymous  case  in  2  Eq.  Cas.  Abr.  1G6,  pi.  8,  where  it  is  said, 
that  "  an  exception  was  taken  to  a  bill  for  want  of  parties,  because  the  remainder- 
man, expectant  upon  an  estate  tail,  was  not  a  party,  and  one  end  of  the  bill  was  to 
impeach  a  settlement.  The  exception  was  overruled,  because  such  remainder-man 
is  not  regarded  in  equity,  neither  can  he  be  bound."  a.  c.  Wyatt's  Pract  Reg.  317. 
The  statement  from  Mitf .  Eq.  PI.  by  Jeremy,  p.  178,  in  the  text,  contradicts  this ; 
and  the  cases  of  Lloyd  v  Johnes,  9  Ves.  66,  67  x  Giffard  v.  Hort,  1  Sch.  &  Lefr.  408, 
400,  411 ;  Reynoldson  v  Perkins,  Ambler,  666;  and  Cockbum  o,  Thompson,  10  Ves. 
326,  also  inculcate  the  doctrine  stated  in  the  text.  Although  the  general  rule  is  as 
stated,  yet  it  is  not  to  be  taken  as  true,  that  the  remainder-man  is  universally  bound ; 
for  he  is  bound  only  in  cases  where  the  suit  is  not  under  a  contract  with  the  tenant 
in  tail,  but  it  is  a  suit  to  bind  the  land  in  regard  to  charges  or  other  things,  equally 
binding  and  affecting  all  persons,  who  take  per  formam  doni,  Lloyd  v.  Johnes,  9 
Ves.  67-<». 

^  Mitf.  Eq.  PI.  by  Jeremy,  173;  Giffard  v,  Hort,  1  Sch.  &  Lefr.  406,  411 ;  Lloyd  v. 
Johnes,  9  Ves.  61-66. 

>  Giffard  v.  Hort,  1  Sch.  &  Lefr.  409, 411 ;  Osborne  v.  Usher,  2  Bro.  Pari.  Cas.  814 ; 
B.  c.  6  Bro.  Pari.  Cas.  by  Tomlms,  20 ;  Lloyd  v.  Johnes  9  Ves.  66,  66,  69 ;  Cooper, 
Eq  PI.  77-88,  186, 186. 

>  Cooper,  Eq.  PI.  86 ;  Giffard  v.  Hort,  1  Sch.  &  Lefr.  407, 408.  See  also  Dayrell 
V.  Champness,  1  Kq.  Abr.  400,  pi.  4.  It  has  been  remarked  by  Lord  Eldon,  that  there 
are  cases  where  it  may  be  proper,  if  not  indispensable,  to  make  a  subsequent  remain- 
der-man,, after  the  first  estate  of  inheritance,  a  party;  as,  for  example,  where  the 
prior  estate  of  inheritance  is  a  fee  tail  in  a  minor ;  for,  in  such  a  case,  it  may  be  said, 
that  the  tenant  in  tail  may  never  be  able  to  bar  him ;  and  if  he  is  joined  in  such  a 
case,  it  is  no  cause  for  a  demurrer.    Dursley  i>.  Berkeley,  6  Vea.  261 ;  Po8t»  §  792. 
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partition,  and  the  decree  will  be  binding  upon  the  sons,  when 
they  come  in  esse."^  So,  if  there  be  a  tenant  for  life,  remainder 
to  his  first  son  in  tail,  remainder  over;  and  the  tenant  for  life  is 
brought  before  the  court  before  he  has  issue,  it  is  settled  in 
equity,  that  the  contingent  remainder-men  are  barred,  and  (as 
has  been  said)  from  necessity.^  So,  where  there  are  contingent 
limitations  and  executory  devises  to  persons  not  in  being,  they 
may  in  like  manner  be  barred  by  a  decree  against  a  person 
claiming  a  vested  estate  of  inheritance.^ 

§  146.  In  like  manner,  where  a  bill  is  brought  by  a  tenant  in 
tail,  or  by  any  other  person  having  the  first  estate  of  inherit- 
ance, other  persons,  having  a  subsequent  vested  or  contingent 
interest,  will  generally  be  bound  by  the  decree,  and  will  be 
entitled  to  the  benefits,  as  well  as  to  the  disadvantages  thereof.^ 
We  say,  they  will  generally  be  bound ;  for  there  may  be  cases, 
in  which  an  exception  ought  to  be  allowed  under  special  cir- 
cumstances, and  in  which  persons  claiming  subsequent  vested  or 
contingent  interests  after  the  first  estate  of  inheritance,  would 
not  be  entitled  to  the  benefit  or  suffer  the  disadvantage  of  a 
former  decree,  had  by  or  against  the  owner  of  the  first  estate  of 
inheritance.^  The  cases  within  the  exception  must,  however, 
stand  upon  peculiar  equities  and  interests  not  affected  by  the 
same  circumstances,  which  attach  to  the  prior  parties.* 

§  147.  But  courts  of  equity  are  very  scrupulous  of  affecting 
the  interest  of  persons  not  before  the  court  in  cases  of  this  sort, 
where  their  interest  is  not  dependent  upon  the  prior  estate  of  in- 
heritance, and  it  is  practicable  to  make  them  parties,  (a)  Hence 
this  principle  of  a  virtual  representation  does  not  apply  to  cases, 
where  a  person  seised  in  fee  is  liable  to  have  that  seisin  defeated 
by  a  shifting  use,  or  conditional  limitation,  or  executory  devise ; 
for  in  such  cases  the  estate  is  not  sufficiently  represented  in 

1  Gtskell  9.  GaskeU,  6  Sim.  643. 

<  Cooper,  Eq.  PL  S6 ;  Id.  77-S8, 186, 186 ;  Giffard  r.  Hort,  1  Sch.  &  Lefr.  406 ;  Pout, 
{792. 

•  Mitf.  Eq.  PI.  by  Jeremy,  178, 174 ;  Cooper,  Eq.  PI.  36,  77-88. 

•  Lloyd  V.  Johnes.  9  Ve«.  87,  62-61 ;  Cooper,  Eq.  PI.  86,  77-83. 

•  Lloyd  V.  Johnes,  9  Ves.  62, 67, 68, 60, 61 ;  Wingfleld  v,  Whaley,  2  Bro.  Pari.  Caa. 
447 ;  8.  o.  1  Bra  Pari.  Caa.  by  Tomlins,  200 ;  Cooper,  Eq.  PI.  77-88. 

•  Lloyd  V,  Johnes,  9  Ves.  62,  68, 60 ;  Cooper,  Eq.  PI.  80,  81,  88. 


(a)  See  Houston  v.  Levy,  44  N.  J.     gan  v,  Capner,  id.  839;  Gayle  v.  John* 
Bq.  e ;  Read  o.  F^ttenon,  id.  211 ;  Dee-     ston,  80  Ala.  896. 
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equity  by  persons  having  the  first  estate  of  inheritance ;  but  the 
persons  entitled  to  such  use,  limitation,  or  devise,  if  in  esssj 
must  also  be  made  parties.^  Thus,  if  a  person  is  in  being, 
claiming  under  a  limitation  by  way  of  executory  devise,  not 
subject  to  any  preceding  vested  estate  of  inheritance,  by  which 
it  may  be  defeated,  he  must  be  made  a  party  to  a  bill  affecting 
his  rights.*  So,  if  a  person  entitled  to  an  interest  prior  in  limi- 
tation to  any  estate  of  inheritance  before  the  court,  should  be 
born  pending  the  suit,  that  person  must  be  brought  before  the 
court  by  a  supplementary  bill.'  So,  if  by  the  determination  of 
any  contingency  a  new  interest  should  be  acquired,  not  subject 
to  destruction  by  a  prior  vested  estate  of  inheritance,  the  person 
having  that  interest  must  be  brought  before  the  court  in  like 
manner.^  So,  if  by  the  death  of  the  person,  having,  when  the 
suit  is  instituted,  the  first  estate  of  inheritance,  that  estate 
should  be  determined,  the  person,  having  the  next  estate  of  in- 
heritance, and  all  the  persons  having  prior  interests  must  be 
brought  before  the  court  ^  So,  if  a  bill  is  filed  to  obtain  a 
declaration  of  the  rights  of  the  appointees  of  a  personal  fund, 
under  a  will  executed  in  pursuance  of  a  power  of  appointment, 
the  parties  interested,  in  default  of  appointment,  must  be  brought 
before  the  court.* 

§  148.  Upon  grounds  of  a  very  different  nature,  where  a 
suit  is  brought  for  the  execution  of  a  trust  by  or  against  those 
claiming  the  ultimate  benefit  of  the  trust  after  the  satisfaction 
of  prior  charges,  it  is  not  necessary  to  bring  before  the  court  the 
persons  claiming  the  benefit  of  such  prior  charges ;  for  their  in- 
terests are  not  intended  to  be  touched  by  the  bill.^  Thus,  where 
a  bill  is  brought  for  the  due  application  or  distribution  of  a  sur- 
plus to  be  paid  after  payment  of  debts  and  legacies,  or  other 
prior  encumbrances,  it  is  not  necessary  to  make  such  prior 
creditors,  legatees,  or  other  encumbrances,  parties.®    It  is  for 

1  Goodess  r.  WilliAms,  2  T.  &  Coll.  Ch.  595. 

<  Mitf.  Eq.  PI.  bj  Jeremy,  174;  Sherrit  v.  Birch,  8  Bro.  Ch.  229;   Handcock  v. 
Shaen,  Colles,  Pari.  Cas.  122. 
»  Mitf.  Eq.  PI.  by  Jeremy,  174. 

*  Mitf.  Eq.  PI.  by  Jeremy,  174 ;  Cooper,  Eq.  Pi.  77-79. 
»  Mitf  Eq.  PI.  by  Jeremy,  174.  •  Grace  v.  Terrington,  1  Coll.  S. 

7  Post,  §  149, 161,  230. 

8  Mitf.  Eq.  PI.  by  Jeremy,  176 ;  Parker  v.  Fuller,  1  Ross.  &  Myl.  666 ;  Lewis  n 
Zouche,  2  Sim.  388 ;  Ante,  1 140 ;  Peat,  1 16a 
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fbe  like  reason,  that  in  a  bill  by  a  bond  creditor  for  satisfaction 
out  of  the  assets  of  his  deceased  debtor,  it  is  not  necessary  to 
make  any  other  bond  creditors,  or  creditors  of  a  superior  nature, 
parties  to  the  suit;  for  the  decree  of  the  court  will  merely  direct 
an  account  and  payment  by  the  executor  or  administrator  of  the 
deceased  in  the  course  of  administration ;  and  then  the  executor 
or  administrator  may  before  the  master  represent  all  debts, 
which  are  prior  to  the  plaintiff's  debt,  and  have  a  legal  prefer- 
ence.^ Perhaps,  in  a  case  of  this  latter  sort,  it  may  be  more 
correctly  stated,  that  the  executor  or  administrator  is  the  trustee 
and  proper  representative  of  all  the  creditors,  as  well  as  of  all 
other  persons  interested  as  legatees  or  distributees.^ 

§  149.  So,  persons  having  demands  prior  to  the  creation  of  a 
trust,  may  enforce  those  demands  against  the  trustees,  without 
bringing  before  the  court  the  persons  interested  under  the  trust, 
if  the  absolute  disposition  of  the  property  is  vested  in  the  trus- 
tees.^ But,  if  the  trustees  have  no  such  power  of  disposition  (as 
in  the  case  of  trustees  to  convey  to  certain  uses),  the  persons 
claiming  the  benefit  of  the  trust  must  be  made  parties.^  In 
many  other  cases,  persons  having  specific  charges  on  trust  prop- 
erty, are  also  necessary  parties.  Thus,  for  example,  if  an  in- 
denture of  assignment  should  be  made  by  a  debtor,  conveying  all 
his  property  to  such  of  his  creditors  as  should  execute  the  in- 
denture within  three  months,  and  twenty  only  of  his  creditors 
should  within  the  period  execute  the  indenture;  and  a  suit 
should  be  brought  by  a  judgment  creditor  to  recover  satisfaction 
out  of  the  trust  property,  upon  the  ground  of  the  priority  of  his 
judgment,  all  the  creditors  who  had  signed  the  instrument,  their 
names  being  known,  ought  to  be  made  parties ;  and  an  allegation 
in  the  bill  of  their  being  numerous,  would  not  be  sufiicient.^ 
But  if  there  is  a  general  trust  for  creditors  or  others,  whose  de- 
mands are  not  distinctly  specified  in  the  creation  of  the  trust, 
inasmuch  as  their  numbers,  as  well  as  the  difiiculty  of  ascertain- 
ing who  may  answer  the  general  description,   might  greatly 

1  Anon.  8  Atk.  672;  Ante,  §  100,  note,  101. 

<  1  Eq.  Abr.  73 ;  Anon.  1  Vern.  261 ;  Brown  r.  Dowthwaite,  1  Mad.  440 ;  Ante, 
{  186, 140, 141 ;  Dandridge  9.  Custi*,  2  Peters,  877. 

*  Mitf.  Eq.  Pt.  by  Jeremy,  175 ;  Anon.  1  Vern.  261 ;  Post,  §  167, 207,  216^  216. 

*  Mitf.  Eq.  PI.  by  Jeremy,  176, 176 ;  Post.  §  167, 168,  207,  216,  216. 

*  Harrison  v.  Stewardson,  2  Hare,  680;  Ante,  §  108, 104  ;  Post,  §  160,  207,  216^ 
217;  Newton  r.  Egmont,  4  Sim.  674;  Kimber  v.  Enswortli,  1  Hare,  288. 
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embarrass  a  prior  claim  against  the  trust  property,  the  court 
will  dispense  with  their  being  made  parties.^  Where  a  trust  is 
created  for  the  benefit  of  certain  specified  creditors,  and  a  suit 
is  brought  against  the  trustees  for  the  execution  of  the  trust,  not 
only  should  those  creditors  generally  be  made  parties,  but  the 
person  who  created  the  trust  also,  or  his  personal  representa- 
tives.^ Some  of  the  distinctions,  applicable  to  this  subject,  will 
appear  more  fully  hereafter.' 

§  150.  It  has  been  laid  down  by  Lord  Redesdale  as  a  general 
rule,  that,  where  any  persons  are  made  trustees  for  the  payment 
of  debts  and  legacies,  they  may  sustain  a  suit,  either  as  plain- 
tiffs or  as  defendants,  without  bringing  before  the  court  the 
creditors  or  legatees,  for  whom  they  are  trustees,  which,  in 
many  cases,  would  be  impossible.^  And  the  rights  of  the  credi- 
tors or  legatees  will  be  bound  by  the  decision  of  the  court,  when 
fairly  obtained  for  or  against  the  trustees.^  In  such  cases,  the 
trustees,  like  executors,  are  supposed  to  represent  the  interests 
of   all   persons,    creditors,    or   legatees.^  (a)     Indeed,  the    im- 

1  Mitf.  Eq.  PI.  by  Jeremy,  176,  citing  Franco  v.  Franco,  8  Ves.  75 ;  Ciirteis  v. 
Candler,  6  Mad.  128 ;  Ante,  §  76  c,  note,  116  a;  Post,  §  160, 167,  206,  207,  216-217  ; 
Weatherby  v.  St.  Giorgio,  2  Hare,  624,  626 ;  Hawkins  v.  Hawkins,  1  Hare,  646 ; 
Powell  V.  Wright,  7  Bear.  444.  [See  Gore  v.  Harris,  20  L.  J.  Ch.  74 ;  Stevenson  r. 
Austin,  8  Met  474.] 

a  Kimber  v.  Ensworth,  1  Hare,  298;  Post,  §  207;  Weatherby  9.  St.  Giorgio,  2 
Hare,  624,  626. 

»  Post,  §  207,  215-217. 

«  See  Fenn  v.  Craig,  8  T.  &  Coll.  216 ;  Ante,  S  148, 148 ;  Post,  §  207, 217 ;  [John- 
son V.  Candage,  81  Maine,  28 ;]  Mitf.  £q.  PL  by  Jeremy,  174. 

•  Mitf.  Eq.  PI.  by  Jeremy,  174;  Wakeman  v.  Grower,  4  Paige,  28 ;  Ante,  §  116  a, 
189-141, 149 ;  Post,  §  216,  217. 

>  There  is  a  difference  between  a  tmst  by  deed  and  a  trust  by  will,  for  payment 
of  debts,  as  to  making  the  heir  a  party.  In  the  former  case  (of  deed)  unless  the 
heir  is  to  have  the  surplus,  he  need  not  be  made  a  party.  But  in  case  of  a  will,  the 
heir  is  a  necessary  party  to  establish  the  will.  Harris  r.  Ingledew,  8  P.  Wms.  92L 
But  see  Post,  §  163,  and  note.    See  also  Orders  in  Chancery  of  1841,  cited  below. 


(a)  Vetterlein  v.  Barnes,  124  U.  S. 
169;  McArthur  v,  Scott,  118  U.  S.  840; 
Vetterlein  v.  Barker,  46  Fed.  Hep.  741 ; 
Smith  V.  Portland,  80  Fed.  Hep.  784; 
Hickox  V.  Elliott,  10  Sawyer.  416  ;  Jew- 
ett  V.  Tucker,  189  Mass.  666 ;  Collins  v. 
Loftus  (10  Leigh,  6),  84  Am.  I>ec.  719, 
note ;  Tucker  v.  Zimmerman,  61  Ga. 
699 ;  Warren  v,  Howard,  99  N.  C.  190. 
In  Kerrison  v.  Stewart,  98  U.  S.  165,  it 


was  held  that  where  a  trustee  is  in- 
vested with  such  powers  and  subjected 
to  such  obligations  that  the  beneficiaries 
are  bound  by  what  is  done  against  him 
or  by  him,  they  are  not  necessary  parties 
to  a  suit  against  the  trustee  by  a  stranger, 
to  defeat  the  trust  in  whole  or  in  part- 
In  tin's  case,  which  was  a  trust  for  credi- 
tors, Waite,  C.  J.,  said:  "It  cannot  be 
doubted  that,  under  some  circumstances, 
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practicability  of  making  the  other  persons  parties,  would  seem 
of  itself  a  sufficient  ground  for  dispensing  with  them.^  It  has, 
however,  been  recently  suggested,  that  the  rule  so  laid  down  is 
too  broad  and  comprehensive;  for  it  is  said,  that  the  almost 
universal  rule  is,  to  make  legatees  parties,  whose  legacies  are 
charged  on  real  estate;  and  that  one  of  the  late  orders  of  the 
Court  of  Chancery  was  intended  to  cure  the  difficulty.^ 


^  See  Fenn  v.  Crmig,  3  T.  &  CoU.  216 ;  Ante,  §  115  a,  148, 149 ;  Post,  §  207, 216. 

*  Harrison  v.  Stewardaon,  2  Hare,  680,  582,  where  Mr.  Vice-Chancellor  Wigram 
said:  "  It  is  impossible  to  say  that  the  practice  of  the  court  is  in  conforoilty  with 
the  passage  which  has  been  cited  from  Lord  Redesdale's  treatise ;  for  almost  the 
imiTersal  rale  is«to  make  legatees  parties,  whose  legacies  are  charged  on  real  estate. 
To  reliere  parties  from  this  necessity,  in  cases  where  trustees  are  fally  empowered 
to  administer  and  distribute  real  estate,  and  to  place  such  trustees  in  a  position  anal- 
ogous to  that  of  executors,  is  the  purpose  of  the  80th  Order  of  August,  1841.  In 
cases  like  the  present,  the  general  rule  is,  that  all  the  persons  interested  in  the  estate 
shaU  be  parties  to  the  suit."  But  see  Batten  r.  Parfltt,  2  Y.  &  Coll.  Ch.  84a  See 
also  Ante,  §  140,  141 ;  Post,  §  168,  and  note,  205,  206,  207,  215.  The  Orders  in 
Chancery  of  1841,  Orders  80th  and  81st,  are  in  the  following  words :  "  Tliat  in  aU 
suits  concerning  real  estate,  which  is  vested  in  trustees  by  devise,  and  such  trustees 
are  competent  to  sell  and  give  discharges  for  the  proceeds  of  the  sale,  and  for  the 
rents  and  profits  of  the  estate,  such  trustees  shall  represent  the  persons  beneficially 
interested  in  the  estate  or  the  proceeds,  or  the  rents  and  profits,  in  the  same  manner 
and  to  the  same  extent  as  the  executors  or  administrators  in  suits  concerning  per- 
sonal estate  represent  the  persons  beneficially  interested  in  such  personal  estate ;  and 
in  such  cases  it  shall  not  be  necessary  to  make  the  persons  beneficially  interested  in 
SQch  real  estate,  or  rents  and  profits,  parties  to  the  suit ;  but  the  court  may,  upon 
consideration  of  the  matter  on  the  hearing,  if  it  shall  so  think  fit,  order  such  persons 
to  be  made  parties." —  "  That  in  suits  to  execute  the  trusts  of  a  will,  it  shall  not  be 
necessary  to  make  the  heir  at  law  a  party ;  but  the  plaintlfiE  shall  be  at  liberty  to 
make  the  heir  at  law  a  party,  where  he  desires  to  have  the  will  established  against 
him."    The  Supreme  Court  of  the  United  States  has  adopted  the  like  rules.    See 


a  trustee  may  represent  his  beneficiaries 
in  all  things  relating  to  their  common 
interest  in  the  trust  property.  He  may 
be  invested  with  such  powers  and  sub- 
jected to  such  obligations  that  those  for 
whom  lie  holds  will  be  bound  by  what  is 
done  against  him,  as  well  as  by  what  is 
done  by  him.  The  difficulty  lies  in  as- 
certaining whether  he  occupies  such  a 
position,  not  in  determining  its  effect  if 
he  does.  If  he  has  been  made  such  a 
representative,  it  is  well  settled  that  his 
beneficiaries  are  not  necessary  parties  to 
a  snit  by  him  against  a  stranger  to  en- 
force  the  trust;  Shaw  v.  Norfolk  County 


Railroad  Co.  5  Gray,  171;  Bifield  v. 
Taylor,  1  Beat  91 ;  Campbell  v.  Railroad 
Co.  1  Woods,  876;  Ashton  i;.  Atlantic 
Bank,  8  Allen,  220;  or  to  one  by  a 
stranger  against  him  to  defeat  it  in 
whole  or  in  part.  Rogers  v.  Rogers,  3 
Paige,  879;  Wakefield  r.  Grover,  4 
Paige,  84;  Winslow  v.  Minnesota  Rail- 
road Co.,  4  Minn.  818 ;  Campbell  v.  Wat- 
son, 8  Ohio,  500.  In  such  cases,  the 
trustee  is  in  court  for  and  on  behalf  of 
the  beneficiaries  ;  and  they,  though  not 
parties,  are  bound  by  the  judgment,  un- 
less it  is  impeached  for  fraud  or  collusion 
between  him  and  the  adverse  party." 
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§  151.  In  the  next  place,  where  there  is  a  known  interest, 
and  yet  it  will  not  be  bound  or  concluded  by  the  decree,  courts 
of  equity  will  sometimes  dispense  with  the  persons,  representing 
that  interest,  being  made  parties.  It  is  upon  this  ground,  or 
one  of  an  analogous  nature,  that  the  occupying  tenants  or  les- 
sees, claiming  possession  under  the  party,  against  whom  the  bill 
is  brought,  and  whose  title  to  the  real  property  is  disputed,  are 
not  deemed  necessary  parties,  (a)  If,  indeed,  he  had  a  legal 
title,  the  title  which  they  may  have  gained  from  him  cannot  be 
prejudiced  ^  by  any  decision  on  his  rights  in  a  court  of  equity  in 
their  absence.*  But  if  his  title  were  merely  equitable,  they  may 
be  indirectly  affected  by  a  decision  against  that  title ;  ^  and  on 
this  account  it  might  seem  fit,  that  their  interests  should  be 
properly  represented  before  the  court  But  the  rule  seems 
established  upon  the  ground,  that  their  rights  are  in  some  sort 
represented,  and  so  far  protected,  as  not  to  be  absolutely  con- 
cluded in  the  suit  If,  therefore,  it  is  intended  to  conclude 
their  rights  in  the  same  suit,  such  tenants  or  lessees  must  be 
made  parties  to  it^  And  in  order  to  guard  against  any  injury 
to  the  rights  of  such  tenants  or  lessees,  if  the  existence  of  their 
right  is  suggested  at  the  hearing,  the  court  will  sometimes  frame 
its  decree  expressly  without  prejudice  to  those  rights,  or  other- 
wise qualify  it  according  to  circumstances.^ 

49th  and  60th  of  tlie  Equitj  Rules  of  the  Supreme  Court  of  the  United  States,  Jan- 
uarj  Term,  1842.    See  also  Telfair  v.  Stead,  2  Cranch,  407. 

1  Mitf.  Eq.  PI.  bj  Jeremy,  174, 176.     See  Lawley  v.  Walden,  8  Swanst  142,  note. 

s  Mitf.  Eq.  PI.  by  Jeremy,  174, 176 ;  1  Mont  Eq.  PI.  ((4. 

*  Mitf.  Eq.  Pi.  by  Jeremy,  174, 176. 
«  Ibid. 

•  Mitf.  Eq.  PI.  by  Jeremy,  174, 176.  [Where,  as  in  the  case  of  the  lessees  of  rail- 
ways, the  principal  interest  in  the  undertaking  passes  under  the  lease,  and  by  conse- 
quence the  lessees  will  be  the  parties  primarily  and  chiefly  interested  in  the  decree 
sought  for,  it  is  held  proper  to  join  the  lessees  as  parties  defendant  in  any  proceed- 
ings in  equity  to  enforce  a  claim  for  land  damages,  on  account  of  lands  taken  by  the 
company  and  in  tlie  occupancy  and  use  of  the  lessees ;  and  especially  when  it  is 
claimed  to  establish  a  lien  upon  the  land,  for  the  price,  and  to  apply  the  land  or  its 
proceeds  in  payment  of  the  same.  Bishop  of  Winchester  v.  Mid-Hants  BaUway, 
L.  R.  6  Eq.  17  (6).] 

(a)  See  Schwoerer  r.  Boylston  Mar-  those  persons  only  are  necessary  partiea 

ket  Association,  99  Mass.  286 ;  Chapman  who  are  interested  in  that  particular  in- 

i;.  PitUburg  &c.  R.  Co.  18  W.  Va.  184;  terest.    Ward  v.  Waterman,  86  Cal.  488. 

Saloy  V.  Bloch,  186  U.  S.  888.    Upon  a  (6)   Followed    in  Marling  v.  Stoii» 

complaint  to  reform   a   declaration  of  house  &c.  Ry.  Co.  88  L.  J.  Ch.  800. 
trust  as  to   one   of  separate  interestSj 
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§  152.  Having  made  these  preliminary  explanations,  in  regard 
to  the  nature  and  character  of  the  interests  of  persons,  which 
entitle  them  to  be  deemed  proper  parties  to  the  bill  before  the 
court,  let  us  now  proceed  to  review  some  of  the  principal  classes 
of  cases,  to  which  the  rule  has  been  applied,  from  which  review 
its  precise  force  and  true  bearing  and  objects  may  be  more 
distinctly  understood. 

§  153.  And,  first,  in  cases,  of  assignments.^  In  general,  the 
person  having  the  legal  title  in  the  subject-matter  of  the  bill, 
must  be  a  party  (either  as  plaintiff  or  as  defendant),  although  he 
has  no  beneficial  interest  tJiereiu ;  so  that  the  legal  right  may  be 
bound  by  the  decree  of  the  court  In  cases,  therefore,  where  an 
assignment  does  not  pass  the  legal  title,  but  only  the  equitable 
title,  to  the  property  (as,  for  example,  an  assignment  of  a  chose 
in  action),  it  is  usual,  if  it  be  not  always  indispensable,  to  make 
the  assignor,  holding  the  legal  title,  a  party  to  the  suit.^  In- 
deed, the  rule  is  often  laid  down  far  more  broadly,  and  in  terms 
importing  that  the  assignor,  as  the  legal  owner,  must  in  all 
cases  be  made  a  party,  where  the  equitable  interest  only  is 
passed.  Thus,  it  has  been  laid  down  in  a  book  of  very  high 
authority,  that  if  a  bond  or  judgment  be  assimed,  the  assignor, 
as  well  as  the  assignee,  must  be  a  party;  for  the  legal  right 
remains  in  the  assignor.^  (a)      But  it  may  well  be  doubted, 

1  See,  on  this  subject,  CalTert  on  Parties,  ch.  3,  pp.  239-248 ;  and  Edwards  on 
Parties,  pp.  79-82. 

s  It  has  been  held,  by  Mr.  Chancellor  Walworth,  that  the  assignee  of  a  chose  in 
action,  who  is  but  a  nominal  owner,  cannot  sue  in  equity ;  but  the  suit  must  be 
brought  by  the  real  party  in  interest  Rogers  v.  Traders'  Ins.  Co.  0  t'aige,  688. 
See  also  Field  v.  Maghee,  6  Paige,  639.  But  surely  this  requires  some  qualifica- 
tion in  cases  where  although  the  assignee  has  but  a  nominal  interest,  yet  he  is  a 
trustee  for  the  benefit  of  third  persons  upon  special  trusts ;  such,  for  example,  as  an 
assignment  of  a  choee  in  action  fbr  the  benefit  of  creditors  generally.  On  the  other 
hand,  it  has  been  recently  held  by  the  Tice-chancellor  in  England,  that  the  assignee 
of  a  chose  in  action  (as  of  a  debt)  cannot,  although  the  real  owner  thereof,  sue  in 
equity  therefor,  unless  under  special  circumstances ;  such,  for  example,  as  where  the 
assignor  will  not  permit  the  assignee  to  sue  in  his  name  at  law.  Hammond  v.  Mes- 
senger, 9  Sim.  327,  332.  This  doctrine  seems  new ;  for  the  general  understanding 
has  always  been,  that  wliere  a  party  has  an  equitable  right  he  may  enforce  it  in  a 
oonrt  of  equity,  and  he  is  not  driren  to  seek  a  circuitous  remedy  at  law,  through  the 
instmnientality  of  third  persons.  Tliis  certainly  is  the  well-esublished  doctrine  in 
America.    Infra,  notes  to  §  163,  p.  162;  Post,  $  2ie  (b). 

•  MItf.  £q.  PI.  by  Jeremy,  179 ;  Cathcart  v,  Lewis,  3  Bro.  Ch.  616 ;  s.  o.  1  Ves. 

(a)  This  Is  stiU  the  rule  hi  "Hrginia.  (6)  But  see,  contra.  Walker  v.  BTook% 

I^nchbnrg  Iron  Co.  v.Tayloe,  79  Va.  671,     126  Mass.  241,  cited  Post,  p.  161. 
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whether  the  doctrine  thug  stated  is  universally  true.*  The  true 
principle  would  seem  to  be,  that  in  all  cases,  where  the  assign- 
ment is  absolute  and  unconditional,  leaving  no  equitable  interest 
whatever  in  the  assignor,  and  the  extent  and  validity  of  the 
assignment  is  not  doubted  or  denied,  and  there  is  no  remaining 
liability  in  the  assignor  to  be  affected  by  the  decree,  it  is  not 
necessary  to  make  the  latter  a  party,  (a)     At  most,  he  is  merely 

Jr.  468;  liay  v.  Fenwick,  3  Bro.  Ch.  25,  And  Mr.  Belt's  note  (1).  [M'Kinnie  p. 
Rutherford,  1  Dev.  &  B«t.  £q.  14 ;  Elliott  v.  Waring,  5  Monroe,  388.] 

1  In  Brace  v,  Harrington,  2  Atk.  286,  Lord  Hardwicke  taid :  "  It  is  not  necessaiy, 
in  every  case  of  assignments,  where  all  the  equitable  interest  is  assigned  over,  to 
make  a  person,  who  has  the  legal  interest,  a  party.  Bat  if  an  obligee  has  assigned 
over  a  bond,  and  a  presumption  of  its  being  satisfied  arises  from  the  great  length  of 
time,"  "  the  cause  must  stand  over  to  make  the  representative  of  the  obligee  a  party ; 
because  it  is  possible  the  obligee  himself  may  have  been  paid,  and  therefore  neces- 
sary to  have  an  answer  as  to  tliat  particuUr,  either  from  him  or  his  representative." 
In  Blake  v.  Jones,  3  Anst  661,  one  of  two  residuary  legatees  assigned  his  share,  and 
the  assignee  brought  a  bill  to  have  his  half  of  the  residue  without  making  the  repre- 
sentative of  the  assignor  (who  had  since  died)  a  party.  Upon  an  objection,  taken 
for  want  of  the  representative  of  the  assignor  being  a  party,  the  court  said,  that  the 
bill  was  well  enough  without  his  being  a  party,  unless  where  the  validity  of  the 
assignment  is  denied,  or  there  appears  to  the  court  some  doubt  upon  that  head.  The 
subject  was  elaborately  considered,  and  the  principal  authorities  examined,  in  Tre- 
cothick  V.  Austin,  4  Mason,  41-44.  The  doctrine  in  the  text  has  been  confirmed  in 
other  cases.  See  Millar  v.  Bear,  8  Paige,  407,  468,  and  Wliitney  v.  M'Einney,  7 
Johns.  Ch.  144,  where  many  authorities  in  analogous  cases  are  collected  and  re- 
viewed. In  Blain  v.  Agar,  1  Sim.  87,  the  assignors  were  not  made  parties ;  but  they 
bad  an  interest  in  the  suit,  and  had  not  parted  with  all  title.  In  Macartney  v.  Gra- 
ham, 2  Sim.  286,  on  a  bill  by  the  last  indorser  to  recover  the  amount  of  a  lost  bill  of 
exchange  against  the  acceptor,  it  was  held»  that  the  prior  indorsers  were  not  neces- 
sary to  be  made  parties.  [So  where  the  acceptor  of  a  bill  of  exchange,  who  had  by 
the  hands  of  the  drawer  as  his  agent,  paid  the  amount  of  tlie  bill  after  it  became  due 
to  an  indorsee  for  value,  without  procuring  it  to  be  delivered  up,  filed  his  bill  against 
such  indorsee  for  value,  and  a  subsequent  indorsee,  charging  that  the  indorsee,  to 
whom  the  payment  had  been  made,  had  afterwards  indorsed  the  bill  to  the  other 
defendant,  without  consideration,  in  order  to  recover  the  money  from  the  plaintiffs 
second  time,  and  praying  that  an  action  commenced  against  him,  for  the  amount, 
might  be  restrained,  and  the  bill  delivered  up  to  be  cancelled,  a  demurrer,  because 
the  drawer  of  the  bill  was  not  a  party  to  the  suit,  was  overruled.  Earle  v.  Holt,  6 
Hare,  180.  Wherever  the  court  can  see,  in  the  particular  case,  that  there  is  no 
necessity  for  the  joinder  of  the  assignor,  in  order  to  conclude  his  rights,  it  will  not 
be  required,  especially  after  the  case  has  gone  to  a  hearing.  Day  v.  Cummmgs,  10 
Vt  496.] 

(a)  See  Cole  v.  Lake  Co.  64  N.  H.  issued  to  him  a  certificate  of  its  shares, 

242 ;  Robinson  v.  Springfield  Co.  21  Fla.  which,  having  been  transferred  under  a 

203;  Samainego  17.  Stiles  (Ariz.),  20Pac.  forged  power  of  attorney,  he  seeks  to 

607.    To  a  bill  in  equity  brought  by  the  have  replaced,  neither  the  person  who 

owner   against   the  corporation    which  acted  thereunder  nor  the  person  who  le- 
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a  nominal  or  formal  party  in  such  a  case.  It  is  a  very  different 
question,  whether  he  may  not  properly  be  made  a  party,  as  the 
legal  owner,  although  no  decree  is  sought  against  him;  for  in 
many  cases  (as  we  shall  see),  a  person  may  be  made  a  party, 
although  he  is  not  an  indispensable  party.  ^  But,  where  the 
assignment  is  not  absolute  and  unconditional,  or  the  extent  or 
validity  of  the  assignment  is  disputed  or  denied,  or  there  are 
remaining  rights  or  liabilities  of  the  assignor,  which  may  be 
affected  by  the  decree,  there  he  is  not  only  a  proper  but  a  neces- 
sary party.*  The  general  rule  will  hereafter  occur  under  other 
aspects,  where  the  legal  estate  is  in  one  person,  and  the  equita- 
ble estate  is  in  another,  and  where  the  equitable  or  legal  interest 
assigned  still  leaves  some  rights  or  claims  to  be  settled,  in 
which  the  presence  of  the  assignor  may  be  material  to  his  own 
interests,  or  to  those  of  the  adverse  party.  ^ 

1  Ibid. ;  Ryan  r.  Anderson,  8  Mad.  174 ;  Post,  §  166, 167,  note,  169, 178, 181, 189, 
198. 194,  211,  218,  221. 

s  [See  Betton  v.  Wflliams,  4  Fla.  18.] 

*  In  Hammond  i;.  Messenger,  9  Sim.  827,  the  yice-chanoellor  held,  that  an  assignee 
of  a  chose  in  action  conld  not  sue  in  equity,  unless  under  special  circumstances.  On 
that  occasion  he  said :  "  If  this  case  were  stripped  of  all  special  circumstances,  it 
voold  be  simply  a  biU  filed  by  a  plaintiff  who  had  obtained  from  certain  persons  to 
whom  a  debt  was  due  a  right  to  sue  in  their  names  for  the  debt.  It  is  quite  new  to 
me  that  in  such  a  simple  case  as  that,  this  court  allows  in  the  first  instance  a  bill 
to  be  filed  against  the  debtor  by  the  person  who  has  become  the  assignee  of  the  debt 
I  admit  that  if  special  circumstances  are  stated,  and  it  is  represented  that,  notwith- 
standing the  right  which  the  party  has  obtained  to  sue  in  the  name  of  the  creditor, 
the  creditor  will  interfere  and  prerent  the  exercise  of  that  right,  this  court  will  inter- 
pose for  the  purpose  of  preventing  that  species  of  wrong  being  done ;  and  if  the 
creditor  will  not  allow  the  matter  to  be  tried  at  law  in  his  name,  this  court  has 
«  jurisdiction  in  the  first  instance  to  compel  the  debtor  to  pay  the  debt  to  the  plain- 
tiff, especially  in  a  case  where  the  act  done  by  the  creditor  is  done  in  collusion  with 
the  debtor.  If  bills  of  this  kind  were  allowable,  it  is  obvious  that  they  would  be 
pretty  frequent;  but  I  never  remember  any  instance  of  such  a  bill  as  this  being 
filed,  unaccompanied  by  special  circumstances."  This  is  certainly  contrary  to  what 
has  been  the  general  understanding  in  America,  where  it  has  certainly  been  held, 
that  every  assignee,  who  has  an  equitable  assignment  or  right,  may  sue  in  his  own 
name,  and  need  not  use  the  name  of  his  assignor  either  at  Law  or  in  Equity,  and 
this  without  any  special  circumstances  whatsoever  (a).     Thus,  in  Field  r.  Maghee,  6 


oeived  the  new  certificate,  is  a  necessary  Dalton  v.  Midland  Railway,  12  C.  6. 

party.    Pratt  v.  Boston  &  Albany  Rail-  458 ;   Duncan    v.  Luntley,  2  MacN.  & 

road,  126  Mass.  448.    See  Pratt  v.  Taun-  Gord.  80;'  s.  c.  2  Hall  &  Twells,  78; 

ton  Copper  Co.  123  Mass.  110;  Salisbury  Taylor  v.  Midland  Railway,  28  Beav. 

Mills  9.  Townsend,  109  Mass.  116 ;  Loring  287,  and  8  H.  L.  Cas.  751. 

V.  Salisbury  Mills,  126  Mass.  188 ;  Tele-  (a)  In  Walker  v.  Brooks,  126  Mass. 

graph  Co.  r.  Davenport  97  U.  S.  869 ;  241,  the  Supreme  Judicial  Court  of  Mas- 
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§  154.  But  although  the  original  assignor  is  not,  or  may  not, 
under  all  circumstances,  be  a  necessary  party  to  a  bill  to  enforce 
the  rights  of  the  assignee  under  an  equitable  assignment;  yet  it 
is  generally,  if  not  universally  true,  that  to  a  bill  to  enforce  or 
to  set  aside  such  rights,  the  assignee,  as  the  person  having  the 
beneficial  interest,  is  a  necessary  party ;  and  a  bill  brought  by 
and  in  the  name  of  the  assignor  alone,  would  not  be  maintain- 
able.^ (a)    This,  however,  is  but  an  illustration  of  the  ordinary 


Paige,  639,  it  wm  held  by  Bir.  Chanoellor  Walworth,  that  the  aMignee  of  a  chose  in 
action  is  oot  permitted  to  file  a  bill  in  equity  in  the  name  of  hia  assignor,  who  is  a 
mere  nominal  party ;  but  the  bill  should  be  in  his  own  name ;  that  is,  in  the  name  of 
the  real  party  in  interest  The  same  point  was  affirmed  in  Rogers  v.  Traders'  Ins. 
Co.  6  Paige,  688,  608.  See  also  Harris  v.  Johnston,  8  Cranch,  811,  319.  See  also 
supra,  note  to  §  168,  p.  160.  [In  Fulham  v.  McCarthy,  1  H.  L.  Cas.  708,  it  was  held 
that  the  assignor  of  a  distributive  share  in  an  intestate's  estate,  was  not  properly 
joined  with  the  assignee,  in  a  biU  against  the  administrator,  and  the  other  next  of 
kin,  for  an  account  and  payment,  and  for  such  mi^oinder,  the  bill  was  dismissed. 
And  see  Padwick  v.  Piatt,  11  Beav.  608.  Although  no  person  need  be  Joined  in  a 
suit  in  equity,  either  as  plaintiff  or  defendant,  upon  the  ground  merely  of  having 
been  a  party  to  the  contract  if  he  is  no  longer  interested  in  the  controversy,  yet  in 
cases,  where  a  party  still  remains  liable  to  certain  consequences  growing  out  of  the 
contract,  and  where  the  suit  will  have  a  bearing  upon  such  liability,  he  is  a  neces- 
sary party  to  the  suit  In  all  other  cases  the  assignor  of  an  interest  in  the  contract 
is  not  a  necessary  or  proper  party.  See  Fitch  v.  Creighton,  84  How.  160 ;  Games  v. 
Hennen,  24  How.  663.] 

1  Bromley  v.  Holland,  7  Yes.  2,  11,  12 ;  8.  c.  Cooper,  9, 19 ;  Kirk  v.  Clark,  Prec 
Ch.  276;  Burt  v,  Dennet,  2  Bro.  Ch.  226;  Foord  v.  Lear,  Hep.  Temp.  Finch,  266; 
Movan  v.  Hays,  1  Johns.  Ch.  339 ;  Sells  v.  Hubbell,  2  Jolms.  Ch.  894 ;  Field  v.  Ma- 
ghee,  6  Paige,  689;  Humble  v.  Shore,  3  Hare,  119.  But  see  Ante,  §  168,  note. 
[Where  the  estate  in  controversy  has  passed  through  one  or  more  intermediate  par- 
ties, between  the  primary  assignor  and  the  ultimate  assignee,  it  is  generally  impor- 
tant that  such  intermediate  parties  should  be  made  parties  to  a  bill  to  set  aside  the 
original  conveyance  on  the  ground  of  fraud  or  mistake,  or  in  any  way  to  qualify  the 
same.    Wade  v.  Rusher,  4  Bosw.  637.    But  this  does  not  enable  a  party  to  come 


sachusetts,  in  an  opinion  by  Gray,  C.  J., 
in  which  the  authorities  are  fdlly  re- 
viewed, considered  the  position  of  the 
author  untenable,  and  regarded  Ham- 
mond V,  Messenger  as  fully  sustained  by 
earlier  authorities  in  England  and  in  this 
country.  The  decision,  in  the  language 
of  the  opinion,  was  that  "a  court  of 
equity  will  not  entertain  a  bill  by  the 
assignee  of  a  strictly  legal  right,  merely 
upon  the  ground  that  he  cannot  bring  an 
action  at  law  in  his  own  name,  nor  un- 
less it  appears  that  the  assignor  prohibits 


and  prevents  such  an  action  from  being 
brought  in  his  name,  or  that  an  action  so 
brought  would  not  afford  the  assignee  an 
adequate  remedy."  To  the  same  effect, 
see  Hayward  v.  Andrews,  106  U.  8.  672, 
076;  New  York  Guaranty  Co.  v.  Mem- 
phis Water  Co.  107  U.  8.  206;  Hayes  v. 
Hayes,  46  N.  J.  £q.  461. 

(a)  Commercial  Wharf  Co.  v.  Winsor, 
140  Mass.  669 ;  Smith  v.  Payne,  66  N.  T. 
Super.  Ct.  461 ;  Mason  v.  York,  ftc.  R. 
Co.  62  Maine,  82 ;  Smith  o.  Brittenham, 
100  111.  610. 
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doctrine,  that  the  real  parties  in  interest,  shall  be  brought  before 
the  court,  whenever  their  interests  may  be  affected. 

§  166*  Where  the  assignor  is  a  mere  trustee  for  the  benefit  of 
a  third  person,  upon  a  special  trust,  which  he  violates  by  the 
assignment  of  the  property,  if  such  third  person  should  bring  a 
bill  to  enforce  the  trust  against  the  assignee,  the  trustee,  or  his 
proper  representatives,  should  be  made  parties;  for  in  such  a 
case  the  proper  decree  would  be  to  compel  the  assignee  to  per- 
form the  trust,  and  the  trustee  to  stand  as  a  security  for  having 
broken  the  trust  ^ 

§  166.  Oenerally  speaking,  an  assignee,  pendente  lite,  need 
not  be  made  a  party  to  a  bill,  or  be  brought  before  the  court;  for 
every  person,  purchasing,  pendente  lite,  is  treated  as  a  purchaser 
with  notice,  and  is  subject  to  all  the  equities  of  the  persons, 
under  whom  he  claims  in  privity.^  And  it  will  make  no  differ- 
ence whether  the  assignee  pendente  lite  be  the  claimant  of  a  legal 
or  of  an  equitable  interest,  or  whether  he  be  the  assignee  of  the 
plaintiffs  or  of  the  defendants. '(a)    Still,  however,  it  is  often 

into  the  litigation  between  parties  who  have  no  privity  with  him.  Dayton  v.  Wilkes, 
6  Boew.  066.  See  also  Webber  o.  Taylor,  6  Jones  Eq.  36.  In  a  suit  to  enforce  a 
ooTenant  not  to  carry  on  a  certain  trade,  the  original  covenantor  is  not  a  proper 
party,  if  be  has  parted  with  all  his  interest,  and  is  not  in  fault  Clements  v.  Welles, 
L.  R.  1  Eq.  200.  But  a  ceMtui  que  trust  is  a  proper  party  to  a  bill  against  the  trustees 
to  administer  the  trusts  and  to  render  the  trustees  responsible  for  breaches  of  trust, 
notwithstanding  he  may  have  settled  his  share.  Payne  v.  Parker,  L.  R.  1  Ch.  S27. 
Coorts  of  equity  sometimes  act  with  forbearance  in  allowing  suits  to  proceed  to  final 
Judgment,  without  all  the  parties  having  joint  interests  with  the  plaintifi*  or  defend- 
ant being  brought  before  them,  where  the  interests  are  already  sufficiently  repre- 
sented and  there  is  difficulty  in  reaching  some  of  the  others  in  interest  by  reason  of 
Don^realdenoe.  Mississippi  Railroad  r.  Ward,  2  Black,  486.  See  also  Stimson  v. 
Lewis.  86  Vt.  91.] 

1  Burt  V.  Dennet,  2  Bro.  Ch.  226. 

*  2  Story  Eq.  Jur.  f  406;  Cook  r.  Mancius,  6  Johns.  Ch.  93;  Bishop  of  Win- 
chester v.  Paine,  11  Ves.  194-197 ;  2  Story  Eq.  Jur.  §  908 ;  Murray  v.  Ballon,  1 
Johns.  Ch.  677-^1 ;  Metcalib  v,  Pulvertof t,  2  Ves.  &  B.  204,  205 ;  Post.  §  842,  849- 
Sol ;  Eades  v.  Harris,  1  Y.  &  Coll.  Ch.  280;  Hoxie  v.  Carr,  1  Sumner,  173;  Green- 
wich Bank  v,  Loomis,  2  Sandf .  Ch.  70. 

•  Eades  v.  Harris,  1  Y.  &  Coll.  Ch.  280.  [But  it  has  since  been  held,  that  where 
some  of  the  plaintiffs,  having  only  an  equitable  interest  in  the  property  in  question, 
mortgaged  their  interests,  pending  the  suit,  the  mortgagee  was  a  necessary  party. 
Solomon  v.  Solomon,  18  Sim.  616;  and  see  Johnson  v.  Thomas,  11  Beav.  601.] 


(a)  Pond  r.  Clark,  24  Conn.  870, 384 ;     make  himself  a  necessary  party."  Moran 
Zuie  V.  Fink,  IS  W.  Va.  603.     A  person     v.  Pellifant,  28  Dl.  App.  278. 
"  cannot  bay  into  a  lawsuit  and  thereby 
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important  to  bring  such  assignees  before  the  court,  as  parties, 
by  a  supplementary  bill,  in  order  to  take  away  a  cloud  hanging 
over  the  title,  or  to  compel  the  assignee  to  do  some  act,  or  to 
join  in  some  conveyance.  So  that  such  assignee,  although  not 
a  necessary  party,  may  at  the  same  time  be  a  proper  party  at  the 
election  of  the  plaintiff.^  And  an  assignee  after  the  bill  was 
filed,  but  before  subpcena  was  served,  has  been  held  to  be  a 
necessary  party.* 

§  157.  Where  an  assignment  is  made  by  a  debtor  for  the  bene- 
fit of  his  creditors,  if  any  creditor  seeks  to  enforce  the  trusts, 
he  cannot  sue  alone ;  but  he  must  make  all  the  other  creditors, 
provided  for  in  the  assignment,  parties,  either  by  name,  or  by 
bringing  the  suit  on  behalf  of  himself  and  all  the  other  creditors, 
who  may  choose  to  come  in  and  take  the  benefit  of  the  decree.^ 
But  the  assignees  themselves  may  file  a  bill  relative  to  the  trust 
estate,  and  to  enforce  its  objects,  without  making  the  creditors 
parties ;  for  the  assignees,  in  such  a  case,  are  the  proper  repre- 
sentatives of  all  of  them.* 

§  158.  It  has  been  said  (as  we  have  already  seen  ^)  that  in 
some  cases  of  assignment  of  this  sort,  where  priorities  are  to  be 
ascertained,  which  are  asserted  by  encumbrances,  claiming  para- 
mount to  and  not  in  virtue  of  the  assignment,  all  the  creditors, 
entitled  under  the  assignment,  should  be  made  parties  by  name 
to  the  suit,  however  numerous  they  may  be,  since  each  is,  or 
may  be,  interested  in  ascertaining  or  repelling  the  priority  of 
the  claims  and  charges  of  all  others.^    Perhaps,  upon  principle, 

1  2  Story  Eq.  Jur.  §  908,  and  cases  cited  in  note.  Bishop  of  Winchester  v.  Paine, 
11  Ves.  197 ;  Echliff  v.  Baldwin,  16  Yes.  207;  Mechanics'  Bank  v.  Seton,  1  Peters, 
810 ;  Post,  §  851.  See  Tamer  v.  Wight,  4  Bear.  40;  Hoxie  i^.  Carr,  1  Sumner,  173 ; 
Humble  v.  Sliore,  8  Hare,  119. 

s  Powell  V.  Wriglit,  7  BeaT.  444.  [See  also  Webster  v.  Hitchcock,  11  Mich.  66, 
where  it  was  held  that  if  the  plaintifif  assigns  his  whole  interest  in  the  suit,  tlie  as- 
signee may  have  the  benefit  of  the  original  suit  by  filing  a  bill  in  the  nature  of  a 
bill  of  revivor  and  supplement.  The  personal  representatives  of  an  assignor  pendente 
UUy  who  never  took  any  interest  in  the  subject-matter  of  the  suit,  are  not  proper 
parties  to  a  bill  of  revivor.    Nutting  t\  Hebdin,  14  Beav.  11.] 

•  Wakeman  v.  Grover,  4  Paige,  23;  Ante,  §  103;  Hallett  v,  Hallett,  2  Paige,  15; 
Egberts  r.  Wood,  3  Paige,  517 ;  Weld  v.  Bonham,  2  Sim.  &  Stn.  91 ;  Ante,  §  149 ; 
Post,  207,  216.  [If  all  such  creditors  are  not  named  in  the  bill,  the  court  may,  upon 
terms,  permit  the  bill  to  be  amended  in  this  respect  at  any  time  before  a  final  de- 
cree.   Haughton  v.  Davis,  28  Maine,  28;  Good  v.  Blewitt,  13  Yes.  897.] 

4  Wakeman  v.  Grover,  4  Paige,  23 ;  Ante,  §  102, 103, 149. 

•  Ante,  1 101.  •  Biid. ;  Ante,  §  I8a 
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it  is  not  easy  to  see,  why  it  might  not  be  sufficient,  in  such  a 
case,  to  file  the  bill  on  behalf  of  all  the  creditors  and  encum* 
brances ;  thus  making  them  all,  in  a  sense,  parties,  to  the  extent 
of  asserting  their  own  rights,  or  of  enabling  them  to  contest  the 
matter  before  a  master.^  And  this  latter  doctrine  seems  to  be 
the  true  one  inculcated  and  supported  by  the  most  recent 
authorities.' 

§  158  a.  Hitherto  we  have  been  speaking  of  assignments  made 
by  the  parties,  and  not  by  mere  operation  of  law.  But  where  a 
party  becomes  an  insolvent  or  a  bankrupt,  his  assignees  must  be 
made  parties  in  all  cases  where  any  interest  in  the  property  does 
or  may  vest  in  them,  (a)  Thus,  for  example,  the  assignee  of  a 
bankrupt  or  insolvent  is  a  necessary  party  to  a  bill  brought  by 
the  bankrupt  or  insolvent  against  another  person  for  the  de- 
livery up  of  a  bill  of  exchange  which  belonged  to  him,  prior  to 
his  bankruptcy  or  insolvency.' 

§  159.  Secondly,  in  cases  of  joint  interests,  joint  obligations 
and  contracts,  and  joint  claims,  duties,  and  liabilities.^  In 
eases  of  this  sort,  the  general  rule  is,  that  all  the  joint  owners, 
joint  contractors,  and  other  persons,  having  a  community  of  in- 
terest in  duties,  claims,  or  liabilities,  who  may  be  affected  by 
the  decree,  should  be  made  parties,  (b)    The  rule,  however,  does 

^  Newton  v.  Egmont,  4  Sim.  686 ;  8.  c.  6  Sim.  130 ;  Burney  v.  MorgaD,  1  Sim.  & 
Stn.  868, 862  ;  Ante,  §  103, 110, 148 ;  Hallett  v.  HaUett,  2  Paige,  16. 

s  Ante,  f  101.    Bat  tee  Ante,  §  183. 

*  BaUs  V.  Stnitt,  1  Hare,  146 ;  Steele  v.  Maunder,  1  CoU.  686.  [Where  one  co- 
partner, a  bankrupt,  haa  been  discharged  from  his  debts,  and  it  distinctly  appears, 
that  the  copartnership  is  insolvent,  that  the  assignee  in  bankruptcy  has  no  interest  in 
the  effects  of  the  flm,  and  that  the  solvent  partners  must  of  necessity  apply  the 
whole  copartnership  property  to  the  payment  of  the  partnership  debts,  and  make 
up  the  deficiency  of  such  debts  out  of  their  individual  property,  the  assignee  is 
not  k  necessary  party  to  a  biU  in  equity  to  recover  a  demand  due  the  firm.  Coe  v. 
Whitbeck,  11  Paige,  42  ] 

«  See  Edwards  on  Parties,  pp.  62-60 ;  Post,  §  160. 


(a)  Where  a  mortgagee  brings  a  biU 
to  foreclose,  and  the  mortgagor  is  after- 
wards adjudged  a  bankrupt,  the  latter's 
assignee  in  bankruptcy  stands  in  the 
same  poaitioa  as  any  other  purchaser 
pendente  liie,  and  the  decree  is  binding, 
though  he  is  not  made  a  party.  Eyster 
V.  Gaff,  01  U.  8.  621.  After  the  dis- 
charge of  an  assignee  in  bankruptcy 
upon  settlement  of  his  aooonnts,  be  is 


not  a  necessary  party  to  a  suit  to  set 
aside  an  alleged  fraudulent  conveyance 
made  by  the  bankrupt  before  his  bank- 
ruptcy Clarkson  v.  Dunning,  22  Abb. 
N.  C.  480. 

(6)  De  Puy  v.  Strong,  87  N.  Y.  872 ; 
McCrea  v.  New  York  El.  R.  Co.  18 
Daly,  802 ;  Howth  v.  Owens,  29  Fed. 
Rep.  722;  Connolly  v.  Wells,  S3  Fed. 
Bep.  206. 
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not  apply  to  cases  of  joint  and  several  contracts;  for,  in  the 
latter  cases,  according  to  present  practice,  the  bill  may  be 
brought  against  one  or  more  of  the  persons  severally  liable.^ 
But  in  other  cases  it  still  prevails.  Hence  it  is,  that  one  joint- 
tenant  cannot  ordinarily  sue  or  be  sued,  without  joining  the  other 
joint-tenants.'  So,  tenants  in  common  must  all  sue  and  be  sued 
in  cases  touching  their  common  rights  and  interests. '(a)  So, 
persons  having  a  common  interest  in  a  trust  fund  in  moieties, 
must  join  in  a  suit,  where  redress  is  sought  on  account  of  the 
fund  having  been  improperly  dealt  with.*  So,  where  moneys 
have  been  borrowed  by  the  trustees  of  a  turnpike  road,  on  the 
security  of  the  tolls,  of  different  persons,  each  to  receive  his 
proportion  of  the  tolls  in  proportion  to  the  moneys  advanced  by 
him,  all  the  creditors  and  mortgagees  of  the  fund  must  be  made 
parties  to  a  bill  brought  by  one  to  have  the  arrears  of  the  inter- 
est due  to  him  paid  out  of  the  tolls.  ^    So,  if  A.  be  tenant  for 

1  The  32d  of  the  Orders  io  Chanoerj  of  1841,  provides :  "That,  in  all  cases  in 
which  the  pUmtiff  has  a  johit  and  several  demand  against  several  persons,  either  as 
principals  or  sureties,  it  shall  not  be  necessary  to  bring  before  the  oout,  as  parties  to 
a  suit  concerning  such  demand,  all  the  persons  liable  thereto  f  but  the  plaintiff  maj 
proceed  against  one  or  more  of  the  persons  severally  liable."  Cr.  &  Phill.  877.  The 
same  rule  has  been  adopted  bj  the  Supreme  Court  of  they  United  States.  See  Rule 
61  of  the  equity  rules  of  the  Supreme  Court,  January  Term,  1842.  But  where  one 
of  two  sureties,  who  had  joined  the  principal  debtor  in  a  bond,  Hied  a  bill  to  set 
aside  the  transaction  on  the  ground  of  fraud,  and  prayed  an  account  of  the  payment 
of  the  bond,  it  waa  held  that  the  principal  debtor  and  the  co-surety  were  necessary 
parties,  notwithstanding  the  82d  Order  of  August,  1841.  Allan  r.  Houlden,  6  Bear. 
148. 

s  Cooper,  Eq.  PI.  35,  Weston  r.  Keighley,  Rep.  Temp.  Finch.  82. 

«  See  Fallowes  v.  Williamson,  11  Yes.  806,  809,  810;  Cooper,  Eq.  PL  65,  66; 
Brookes  v.  Burt,  1  Beav.  106. 

*  Munch  V.  CockereU,  8  Sim.  219.    See  also  Walker  v.  Symonds,  8  Swanst.  1,  75. 

>  Mellish  V.  Brooks,  8  Beav.  22.  In  this  case  Lord  Langdale  said:  "  As  to  the 
form  of  the  suit,  it  is  to  be  observed,  that  the  tolls,  which  are  collected  under  the 
acts,  are  the  security  to  which  the  plaintiff,  and  all  other  persons  who  have  lent 
money  on  tlie  credit  of  the  acts,  are  entitled ;  that  the  plaintiff  is  one  of  several,  and 
is  entitled  to  the  benefit  of  only  a  share  of  the  tolls,  namely,  a  share  bearing  sucb 
proportion  to  the  whole  as  tlie  amount  due  to  him  bears  to  the  aggregate  an.ount  of 
all  the  other  sums  borrowed  on  the  credit  of  the  tolls ;  and  the  question  is,  whether 
the  plaintiff,  in  the  absence  of  the  other  mortgagees,  can  sue  alone  for  his  share 
He  asks  to  be  paid  what  is  due  to  him  out  of  the  moneys  received  or  to  be  received 


{a)  A  widow  of  a  tenant  in  common  ration  for  damages   for  injury  to  the 

of  land,  who  is  also  the  administratrix  land   and    an    injunction.      Shepard  v. 

of  his  estate,  is  a  proper  or  necessary  Manhattan  Rj.  Co.  117  N.  T.  442. 
party  to  a  suit  against  a  railroad  corpo- 
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life  or  years,  remainder  to  B.,  for  life,  and  remainder  or  rever- 
sion to  C.  in  fee ;  and  waste  be  committed  by  A.,  a  suit  will  not  lie 
in  equity  by  B.,  to  stay  waste  by  A,,  without  making  C.  a  party ; 
for  tiiey  have  a  community  of  interest  in  the  suit^  But  if  the 
remainder  be  to  the  first  and  other  sons  of  B.  in  fee  tail,  who 
are  not  in  esse^  remainder  to  C.  in  fee,  B.  may  maintain  a  bill 
for  the  waste ;  making,  however,  the  first  person  entitled  to  the 
inheritance,  C,  if  in  esscy  a  party;  although  if  such  sons  were 
in  e9»ej  the  first  tenant  in  tail  would  be  a  necessary  party,  and 
the  remainder-man,  C,  would  not  be  a  necessary  party.  ^ 

§  160.  In  case  of  a  contract  for  the  sale  of  real  estate,  if  the 
vendor  should  die,  and  a  bill  is  brought  by  his  personal  repre- 
sentatives for  a  specific  performance  of  the  contract,  all  the 
heirs  of  the  vendor  ought  to  be  made  parties,  either  as  plaintiffs, 
or  as  defendants,  before  a  specific  performance  is  decreed.^  For 
the  same  reason,  if  the  vendee  should  die,  on  a  like  bill  brought 
by  the  vendor  or  his  personal  representatives,  for  a  specific  per- 
formance, the  heirs  (or  devisees,  if  any)  of  the  vendee,  as  well 
as  his  personal  representative,  should  be  made  parties  to  the 
bill ;  for,  although  the  personal  estate  is  primarily  chargeable, 
yet  the  real  estate  purchased  belongs  in  equity  to  the  heirs  or 
devisees,  and  will  be  chargeable  with  any  deficit ;  and  they  are, 

QDder  the  acts  of  Parliament,  and  that  a  receiver  of  the  same  may  be  appohited. 
But  the  other  mortgagees  are  interested  in  those  moneys,  and  the  pluntiff  cannot 
be  paid  in  full  without  diminishing  the  fund  out  of  which  they  are  entitled  to  be 
paid,  and,  under  these  circumstances,  I  am  of  opinion,  that,  in  this  form  of  suit,  the 
plaintiff  is  not  entitled  to  the  general  relief  which  he  prays,  or  to  more  than  the 
defendants  have,  by  their  answer,  offered  to  give  him.  The  objection,  however,  is 
such  that  it  might  have  been  taken  by  demurrer,  and  it  does,  in  fact,  amount  to 
little  more  than  an  objection  for  want  of  parties ;  and,  under  the  circumstances,  I 
haye  thought  it  right  to  consider,  whether  the  plaintiff's  cUum  to  more  than  six 
years'  arrear  of  interest  is  barred  by  the  statute  of  limitations."  [Where  B.  &  S., 
having  given  a  note  to  A.,  which  B.  alleged  to  be  usurious,  confessed  judgment  on 
the  note  after  it  became  due,  and  B.,  who  was  only  surety  for  S.,  afterwards  filed  liis 
bill  against  A.  alone,  to  set  aside  the  Judgment,  so  far  as  respected  him,  on  the  ground 
of  usury,  and  no  reason  was  stated  why  S.  was  not  made  a  party,  it  was  lield,  that 
8.,  having  a  joint  interest  with  B.  to  have  the  judgment  set  aside,  should  have  been 
a  co-plainant,  unless  a  sufficient  excuse  was  stated  in  the  bill,  in  which  case  he 
should  be  made  a  defendant.  Boughton  v.  Allen,  II  Paige,  821.] 
1  MoUineox  r.  Powell,  8  P.  Wms.  268,  Cox's  note  (F). 

*  Cooper,  Kq.  PL  35,  86 ;  Giffard  v,  Hort,  1  Sch.  &  Lefir.  407,  408 ;  Dayrell  v. 
Champneas,  1  £q.  Abr.  400,  pi.  4 ;  ilnch  v.  Finch,  1  Ves.  Jr.  584. 

*  Moipm  V.  Morgan,  2  Wheat  207,  298.  See  Calvert  on  Parties,  ch.  8,  §  3,  pp. 
168-170;  Edwards  on  Parties,  pp.  120-186;  Post,  §  177;  Roberts  v.  Marchant,  1 
Hare,  647. 
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therefore,  proper  parties  to  the  account,  and  interested  in  the 
charge.^  (a)  The  same  rule  will  apply  to  the  case,  whero  a  bill 
in  equity  is  brought  by  heirs  at  law  to  set  aside  a  conveyance, 
made  by  their  ancestor,  for  fraud  and  imposition;  for  no  final 
decree  will  ordinarily  be  made,  until  all  the  heirs  are  made 
parties,  or  are  before  the  court*  (6) 

§  161.  In  each  of  these  cases  we  perceive,  that  there  is  a  com- 
munity of  interest  in  all  the  parties,  which  may  be  affected  by 
the  decree ;  and  therefore,  all  the  proper  representatives  of  that 
interest  are  required  to  be  before  the  court'  But  if  the  char- 
acter of  the  suit  should  involve  no  common  right,  title,  or  inter- 
est, to  be  affected  by  the  decree,  then  all  persons  claiming  in 
privity  of  estate  are  not  necessary  to  be  made  parties,  (c)  Thus, 
for  example,  if  there  should  be  a  lease  for  years,  supposed  to  be 
limited  to  A.  in  fee  tail,  remainder  to  B.  in  fee ;  and  A.  should 
contract  to  sell  the  estate  to  C,  and. then  should  bring  a  bill 
against  C.  to  enforce  a  specific  performance  of  the  contract,  he 
would  not  be  justified  in  making  B.  a  party  to  the  bill,  in  order 
to  discuss  the  question,  whether  he.  A.,  had  an  estate  tail  or 
not,  and  what  would  be  the  claim  of  the  remainder-man  if  he, 
A.,  were  to  die  without  issue;  for  no  party  plaintiff  has  a  right 
to  bring  persons,  in  the  situation  of  remainder-men  before  the 
court,  in  order  to  bind  their  rights,  upon  a  discussion,  whether 
a  prior  remainder-man,  had  a  title  or  not,  merely  to  clear  the 
plaintiff's  title. ^    So,  a  party  partially  interested  in  an  estate, 

1  Townsend  v.  Campernowne,  9  Price,  190 ;  Post,  §  177. 

s  Harding  v.  Handy,  11  Wheat.  103 ;  [Jennings  v.  Jenkins,  9  Ala.  285.] 

"  See  Cooper,  £q.  PL  65;  Anon.  1  Ves.  Jr.  29;  Ward  o.  Northumberland,  2 
Anst  469. 

^  Devonsher  v.  Newenham,  2  Sch.  &  Lefr.  210,  211 ;  Pelham  v.  Gregory,  1  Eden, 
518;  s.  0.  6  Bro.  Pari.  485  (3  Bro.  Pari.  Cas.  204,  Tomlin's  edition).  Upon  the 
ground  of  a  community  of  interests  in  the  common  objects  of  a  bill,  Mr.  Chancellor 
Kent  has  held  that  where  there  are  several  judgment  creditors  claiming  by  several 
and  distinct  judgments,  who  seek  tlie  aid  of  a  court  of  equity  to  render  their  judg- 


(a)  See  Walters  v,  Walters,  182  BL  Borsheimer  v.  Rorback,  23  id.  40.    See 

467 ;  Sawyer  v.  Baker,  66  Ala.  292.  Graves  v.  Pinchback,  47  Ark.  470. 

(6)  To  a  suit  against  the  ancestor's  (c)  One  co^wner  of  a  patent  may  sue 

legal  representative,  for  a  loss  sustained  alone  to  recover  profits  due  for  its  use. 

by  a  breach  of  trust  of  the  ancestor  as  Sheehan  o.  Great  Eastern  Ry.  Co.  16 

executor,  the   tatter's   hei^at-law  is  a  Ch.  D.  59;  Dent  9.  Turpin,  2  J.  &  H. 

proper  but  not  a  necessary  party.    Mc-  139. 
Cartin  v,  Traphagen,  48  N.  J.  £q.  323 ; 
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aa,  for  example,  a  tenant  for  life,  may  maintain  a  suit  to  set 
aside  a  conveyance  of  such  interest  fraudulently  obtained  from 
him,  without  making  the  other  persons  interested  in  the  estate 
parties;  for  they  have  no  concern  whatever  in  the  conveyance.^ 
§  162.  The  same  principles  apply  to  persons,  who  are  affected 
by  a  conmion  charge  or  burden;  for,  ordinarily,  they  must  all 

ments  aTailable  against  certain  illegal  frandalent  acta  of  the  judgment  debtor  equally 
affecting  them  all,  tbej  might,  to  prevent  multiplicity  of  suits,  unite  in  one  biU  for 
themselTes  alone,  and  were  not  driven  to  maintain  separate  bills ;  and  that  the  joint 
bilU  founded  on  such  separate  judgments,  would  not  be  demurrable  for  multi&rious- 
ness.  Brinkerbofif  o.  Brown,  6  Johns.  Ch.  160,  151.  See  also  s.  p.  Dix  t;.  Briggs,  9 
Paige,  695;  Sizer  o.  Miller,  9  Paige,  605 ;  Post,  §  280,  637,  537  a.  But  it  may,  per- 
haps, deserve  consideration,  whether  a  common  interest  merely  in  the  result  of  a 
suit  would  justify  such  a  bill,  since  it  would  not  involve  any  injury  to  any  joint 
interest,  and  would  not  be  for  the  common  benefit  of  aU  creditors.  Can  several 
underwriters  on  tlie  same  policy  maintain  a  joint  bill  for  a  discovery  of  facts  material 
to  their  several  defences  against  the  assured  ?  (See  Post,  §  587  and  note,  537  a.) 
The  general  doctrine  is,  that  two  or  more  separate  creditors  cannot,  for  themselves 
alone,  maintain  a  joint  suit  for  an  account  of  assets  against  the  executor  or  adminis- 
trator; but  the  suit  in  such  a  case  must  be  for  all  the  creditors,  or  a  distinct  suit  by 
each  several  creditor.  See  Leigh  o.  Thomas,  2  Ves.  312 ;  Brown  v,  Ricketts,  3 
Johns.  Ch.  555, 556;  Ante,  §  100.  In  Birkley  v.  Presgrave,  1  East,  226,  Lord  Eenyon 
said :  '*  It  is  not  competent  in  general  to  file  a  bill  which  wUl  conclude  the  interests 
of  persons  not  named.  There  are,  indeed,  some  excepted  cases  to  that  rule ;  as  in 
the  instance  of  creditors,  one  of  whom  may  file  a  bill  for  himself  and  the  rest  of  the 
creditors,  seeking  an  account  of  the  estate  of  their  deceased  debtor  for  payment  of 
their  demands.  But,  generally  speaking,  a  court  of  equity  will  not  take  cognizance 
of  distinct  and  separate  claims  of  different  persons  in  one  suit,  though  standing  in 
the  same  relative  situation.  I  have  known  the  attempt  sometimes  made,  where  an 
estate  has  been  contracted  to  be  sold  in  parcels  to  many  different  persons,  to  file  a  bill 
in  the  names  of  all  of  them  to  compel  a  specific  performance ;  which  has  been  con- 
stantly refused.  Bills  in  equity  for  a  discovery,  are,  for  the  most  part,  auxiliary  to 
proceedings  in  a  court  of  law ;  and  it  does  not  follow  that  a  court  of  equity  has 
jurisdiction  over  the  8ubjec^matter  because  it  would  compel  a  discovery.  Such  a 
proceeding  does  not  change  the  nature  of  the  jurisdiction  over  the  original  matter. 
The  objection,  therefore,  arising  from  multiplicity  of  actions,  is  of  no  weight  in  a 
ease  like  the  present.  The  same  inconvenience  would  exist  if  there  were  many 
persons  owners  of  different  parts  of  a  cargo,  and  an  injury  were  to  happen  to  the 
whole  from  the  misconduct  of  the  captain.  They  must  all  bring  their  several  ac- 
tions for  their  respective  losses,  and  no  objection  could  be  made  to  their  recovery." 
He  need  the  like  illustration  in  Rayner  v.  Julian,  2  Dick.  677.  In  general,  too,  it 
may  be  stated  that  persons  having  entirely  distinct  and  separate  interests,  and  not 
having  any  community  or  priority  of  obligation  or  duty,  or  connected  in  any  wrong, 
are  not  to  be  joined  in  a  bill  as  defendants  simply  because  the  plaintiff  has  a  similar 
right  or  daim  against  each  of  them.  Many  of  the  cases  on  this  subject  are  reviewed 
in  the  learned  opinion  of  Chancellor  Kent  in  the  case  in  6  Johns,  Ch.  150;  Post^ 
i  286  and  note,  286  a,  286  6,  587  and  note,  587  a. 

^  Henley  v.  Stone,  3  Beav.  855 ;  Post,  §  185.    [See  Richardson  v.  Nixon,  2  Jones 
k  Lat  250.] 
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be  made  parties,  not  only  for  the  purpose  of  ascertaining  and 
contesting  the  right  or  title  to  it ;  but  also  for  the  purpose,  if  it 
should  be  established,  of  a  contribution  towards  its  discharge 
among  themselves.  Thus,  for  example  (as  we  have  already 
seen),  where  a  rent  charge,  charged  upon  several  estates,  or  upon 
one  estate  in  the  hands  of  different  tenants,  is  sought  to  be 
enforced  in  equity,  all  the  persons  in  interest^  as  owners,  or 
tenants,  or  otherwise  entitled,  are  required  subject  to  the  excep- 
tions before  stated)  to  be  made  parties.^  So,  where  a  judgment 
is  a  lien  upon  different  parcels  of  land,  if  the  owner  of  one  par- 
cel seeks  to  exonerate  the  same,  and  to  obtain  contribution,  he 
must  make  all  the  owners  of  the  other  parcels  parties ;  for  he  is 
not  entitled  alone  to  an  assignment  of  the  judgment,  or  to  any 
contribution,  without  all  the  proper  parties  being  before  the 
court.* 

§  168.  For  the  same  reasons,  where  debts  are  charged  on  land 
by  a  will,  in  aid  of  the  personal  assets,  if  the  charge  is  sought  to 
be  enforced  by  a  sale,  or  otherwise  against  the  land,  the  heirs  or 
the  devisees  affected  thereby,  as  well  as  the  personal  representa- 
tives, are  ordinarily  necessary  parties.*  But  it  is  otherwise  where 
the  real  estate  of  the  deceased  party  is  by  statute  made  personal 
assets  for  the  payment  of  his  debts  (as  is  the  case  of  real  estate 
in  British  India),  for  there  it  is  unnecessary  to  make  the  heir  or 
devisee  of  the  estate  a  party  to  a  suit  for  the  administration  of 
the  assets.^  (a)    And  since  the  English  statute  of  8  and  4  Wil* 

1  Ante,  §  98;  Anon.  Carey,  88;  Eq.  Abr.  72;  Harris  v.  Ingledew,  8  P.  Wms.  91, 
94;  Attorney  General  t;.  Jackson,  11  Vei.  867;  Adair  v.  New  Birer  Co.  11  Vee. 
444;  Benson  v.  Baldwjn,  1  Atk.  698. 

s  Avery  v,  Petten,  7  Johns.  Ch.  211 ;  Post,  §  186. 

*  Berry  v,  Askham,  2  Vem.  26 ;  Post,  §  172 ;  Brown  v,  Wealherby,  10  Sim.  125; 
8.  c.  12  Sim.  6, 11, 12 ;  Post,  §  176,  205,  206. 

*  Story  V,  Fry,  1  T.  &  Coll.  Ch.  608.  The  same  doctrine  has  been  adopted  by  the 
Supreme  Court  of  the  United  States  in  cases  where,  by  the  local  law,  lands  are  made 
liable  for  the  payment  of  debts.  See  Telfair  v.  Stead,  2  Cranch,  407,  418,  and  the 
Statute  of  5  Geo.  II.  ch.  7,  §  4,  making  lands  in  the  colonies  chargeable  with  the 
debts  of  the  party ;  Post,  §  172, 180 ;  Goodchild  v.  Terrett,  5  Beav.  898.  But  see, 
apparently,  contra.  Brown  v.  Weatherby,  10  Sim.  125.  [This  last  case  was  overruled 
in  Bridges  v.  Hinxman,  16  Sim.  71.]  In  some  of  the  American  States  (as  in  Massa- 
chusetts), a  sale  of  the  real  assets,  may,  by  statute,  be  made  for  the  payment  of  debts, 
by  the  executor  or  administrator,  by  the  authority  of  the  proper  court  of  probate  or 


(a)  As  to  the  circumstances  by  which      so  as  to  make  the  49th  equity  rule  appli- 
tbe  fee  of  land  is  Tested  in  the  executor     cable,  see  Chew  v,  Hyman,  10  Bias.  240i 
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liam  lY.  ch.  104,  which  makes  the  real  estate  of  the  deceased 
subject  to  his  debts,  it  does  not  seem  necessary  to  make  the  heir 
a  party  to  a  creditor's  bill,  in  order  to  establish  the  will  against 
the  heir ;  for  in  such  a  case  the  claim  of  the  creditors  against  the 
real  estate  is  paramount  to  the  title,  both  of  the  heir  and  the 
devisee.  ^  In  such  cases  the  real  estate  becomes  legal  assets ;  but 
the  testator  may  nevertheless  charge  his  real  estate  by  devise 
with  his  debts,  and  then,  it  seems,  they  are  equitable  assets.^ 

§  164.  So  on  the  other  hand,  where  a  bill  is  filed  to  have  the 
benefit  of  a  charge  on  an  estate,  all  persons  must  be  made  parties, 
who  claim  an  interest  in  the  charge.'  On  the  same  ground,  where 
legacies  are  made  chargeable  on  real  estate,  all  the  legatees,  whose 
legacies  are  so  charged,  should  be  made  parties  to  the  bill;^ 
although,  if  their  legacies  had  been  payable  out  of  the  personal 
estate  only,  all  the  legatees  need  not  be  made  parties.^    But  per- 

otber  court  of  law,  upon  the  petition  of  the  executor  or  administrator,  and  in  such 
caae  the  order  is  made  withont  malcing  the  heir  or  devisee  a  party  to  the  suit  Ex 
parte  RuUufT,  1  Mass.  246 ;  Grignon  v.  Astor,  2  How.  819.  The  general  doctrine  is 
also  DOW  modified  in  England  by  the  Orders  in  Chancery  of  1841,  cited  Ante,  §  160, 
note,  1  Cr.  &  PbilL  877.  The  like  rules  have  been  adopted  by  the  Supreme  Court  of 
the  United  SUtes.  See  Rules  40th  and  60th  of  the  Supreme  Court  of  the  United 
Sutes,  January  Term,  1842.    See  also  Ante,  §  87,  160. 

1  Goodcbild  o.  Terrett,  6  Bear.  898.  The  statute  provides,  that  ''When  any  pei^ 
son  shaU  die  seised  of  or  entitled  to  any  estate  or  interest  in  lands,  tenements,  or 
hereditaments,  corporeal  or  incorporeal,  or  other  real  estate,  whether  freehold,  cus- 
tomaryhold,  or  copyhold,  which  he  shall  not  by  his  last  will  have  charged  with  or 
devised  subject  to  tlie  payment  of  his  debts,  the  same  shall  be  assets  to  be  adminis- 
tered in  courts  of  equity  for  the  payment  of  the  just  debts  of  such  persons,  as  well 
debts  due  on  simple  contract  as  on  specialty ;  and  the  heir  or  heirs  at  law,  customary 
heir  or  heirs,  devisee  or  devisees  of  such  debtor,  shall  be  liable  to  all  the  same  suits  in 
eqtiity  at  the  suit  of  any  of  the  creditors  of  such  debtor,  whether  creditors  by  simple 
contract  or  by  specialty,  as  the  heir  or  heirs  at  law,  devisee  or  devisees  of  any  person 
or  persons  who  died  seised  of  freehold  estates  was  or  were  before  the  passing  of  this 
act  liable  to  in  respect  of  such  freehold  estates  at  the  suit  of  creditors  by  specialty 
in  which  the  heirs  are  bound;  provided  always,  that,  in  the  administration  of  the 
assets  by  courts  of  equity  under  and  by  virtue  of  this  act,  all  creditors  by  specialty  in 
which  the  heirs  are  bound,  shall  be  paid  the  full  amount  of  the  debts  due  to  them 
before  any  of  tlie  creditors  by  simple  contract  or  by  specialty  in  which  the  heirs  are 
not  bound  shall  be  paid  any  part  of  their  demands." 

*  Charlton  r.  Wright,  12  Sim.  274. 

*  Newton  v.  Egmont,  6  Sim.  180 ;  8.  c.  4  Sim.  686;  Faithful  v.  Hunt,  3  Anst.  761 ; 
May  p.  Selby,  1  T.  &  Coll.  Ch.  286;  Ante,  §  160 ;  Post,  §  206,  200. 

«  Post,  I  205. 

*  Morse  v.  Sadler,  1  Cox,  S62;  Faithful  v.  Hunt,  3  Anst  751.  In  the  case  of  Morse 
r.  Sadler,  the  bill  was  brought  by  one  legatee  on  behalf  of  himself  and  all  the  leg- 
atees ;  but  it  was  held,  that  they  must  all  be  made  actual  parties,  as  the  legacies  were 
charged  on  land.    Ante,  §  160 ;  Post,  §  206. 
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sons  haYing  a  prior  interest  or  encumbrance  upon  the  property, 
are  not  necessary  parties  to  such  a  suit;  for  their  interests  are 
not,  and  cannot  be  touched  in  the  suit  ^ 

§  165.  Upon  similar  grounds,  where  there  are  diYcrs  persons, 
having  in  succession  an  interest  in  particular  property,  as  A.  for 
life,  and  B.  in  remainder,  there,  if  a  bill  be  filed  to  transfer  the 
property,  or  in  any  other  manner  to  touch  the  rights  or  interests 
of  all  the  parties,  they  must  all  be  made  parties  to  the  bill.^ 
But,  as  tenants  for  life  may  have,  in  certain  cases,  rights  dis- 
tinct from  and  unconnected  with  those  in  remainder,  such  for 
example,  as  a  right  to  a  partition  for  life,  a  bill  to  enforce  any 
such  rights  may  be  maintained  without  the  remainder-man  being 
made  a  party.' 

§  166.  Upon  similar  grounds,  in  cases  of  persons  having  a 
joint  interest  in  personal  estate,  such  as  the  part-owners  of  a 
ship,  all  the  persons  in  interest  must  be  made  parties,  either  as 
plaintiffs  or  as  defendants,  as  the  circumstances  of  the  case  may 
require.^  Thus,  if  an  account  is  sought  of  the  earnings  of  a  ship, 
all  the  part-owners  must  be  made  actual  parties  directly,  and  not 
by  a  bill  merely  on  behalf  of  all,^  unless  indeed,  there  should 
arise,  which  is  rarely  the  case,  the  exception  of  numerousness.^ 
On  the  other  hand,  if  two  or  more  part-owners  or  others  are 
liable  to  a  demand,  all  the  parties  liable  must  be  brought  before 
the  court ;  and  unless  some  clear  exception  to  the  rule  exists,  the 
suit  cannot  be  proceeded  in  against  one  alone. ^ 

§  167.  Upon  similar  grounds,  wherever  a  suit  is  brought  by  or 
against  partners,  all  of  them  must  be  joined  in  the  suit,  either  as 


1  Parker  v.  FuUer,  1  Rubs.  &  Myl.  666 ;  Ante,  §  149 ;  Poet,  §  103. 

s  Sherrit  v.  Birch,  3  Bro.  Ch.  229;  Mitf.  Eq.  PI.  by  Jeremy,  173,  174;  Anon.,  12 
Mod.  660 ;  Berry  v,  Aikham,  2  Vern.  26 ;  Rayley  o.  Best,  1  Ruse.  &  Myi.  660 ;  Poit, 
§  186. 

*  Baring  v.  Nash,  1  Vei.  &  B  661. 

4  See  Calvert  on  Parties,  ch.  3,  §  19,  pp.  260-263. 

^  Moffatt  V.  Farqaharson,  2  Bro.  Ch.  338,  and  Mr.  Belt's  note ;  Massey  v.  Davies, 
2  Yes.  Jr.  817 ;  Ireton  v.  Lewes,  Rep.  Temp.  Finch,  06 ;  East  India  Ca  v.  Neave,  6 
Ves.  178, 186;  Perrott  i;.  Bryant,  2  Y.  &  Coil.  61,  68. 

«  Good  V.  Blewitt,  13  Yes.  807,  401. 

7  Jackson  r.  Rawlins.  2  Vern.  106 ;  Pierson  v.  Robinson,  8  Swanst.  ISO,  note ;  Cow- 
slad  t*.  Cely,  Prec.  Ch.  83 ;  Weymouth  v,  Boyer,  1  Ves.  Jr.  416, 422.  So,  in  a  bill  for 
a  specific  performance  of  a  contract  respecting  land  (as  we  shaU  presently  see),  the 
only  proper  or  necessary  parties  are  ordinarily  the  Tender  and  Tendee.  Post, 
§226  6. 
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plaintiffs,  or  as  defendants  ^  (a)  This  is  particularly  the  case  if 
the  bill  prays  the  dissolution  of  a  company.^  And  if  one  of  the 
partners  should  die,  and  a  remedy  should  be  sought  in  equity 
against  his  personal  representative  for  the  joint  debt,  the  surviv- 
ing partners  should  also  be  made  parties ;  for  they  have  an  inter- 
est to  contest  the  debt,  and  a  right  to  be  heard  in  taking  the 
account  ^(()  In  the  converse  case  of  a  suit  in  equity,  brought 
against  the  surviving  partners,  to  receive  payment  out  of  the 
partnership  effects,  it  seems  that  the  same  rule  would  for  the 
same  reason  prevail.*  (<?) 

^  Mofiatt  9.  FarquhanoD,  2  Bro.  Ch.  338 ;  Ireton  v,  Lewei,  Rep.  Temp.  Finch,  06 ; 
Ffenon  p.  Robinson,  3  SwanBt.  139 ;  VTejmouth  v  Bojer,  1  Ves.  Jr.  410.  If  a  neces- 
sary party  will  not  consent  to  be  made  a  plaintiff,  though  his  interest  is  the  same  side 
as  that  of  the  plaintiff,  he  may  be  made  a  defendant  Fallowes  v.  Williamson,  11  Yes. 
818;  Leigh  v,  Thomas,  2  Ves.  812, 813.  There  is  an  exception  in  the  case  of  a  suit 
broaght  against  a  partnership,  where  there  is  a  dormant  partner ;  for  the  plaintiff 
has  his  election  to  make  him  a  partner  or  not  Hawley  v,  Cramer,  4  Cowen,  717 ;  £z 
parte  Hodgkinson,  19  Ves.  291 ;  Ex  parte,  Norfolk,  19  Ves.  457 ;  £x  parte  Layton,  6 
Yea.  4S8 ;  Ex  parte  Hamper,  17  Ves.  408.  It  seems,  also,  that  in  a  suit  brouglit  by 
partners,  a  dormant  partner  need  not  join,  if  the  defendant  has  been  contracted  with 
by  the  ostensible  partners  only.  [Goble  u.  Gale,  7  Blackf.  218.]  But  the  authorities 
are  not  clear  to  the  point.  See  CoUyer  on  Partnership,  ch.  6»  §  1,  art.  4,  p.  392,  and 
eases  there  cited.  Calyert  on  Parties,  ch.  8,  §  15,  pp.  260-263 ;  Edwards  on  Parties, 
fi^-5d. 

*  Harrey  v.  Bignold,  8  BeaT.  343;  Hills  v.  Nash,  1  Phill.  594;  Decks  v.  Stanhope, 
14  Shn.  57  ;  Ante,  §  135  6.    [See  also  M'Bride  v.  Lindsay,  16  Jur.  585.] 

*  Wilkinson  v.  Henderson,  1  MyL  &  K.  582,  588 ;  Brown  v,  Weatherby,  12  Sim.  6, 
9, 10;  Holland  v.  Prior,  1  Myl.  &  K.  287,  240;  Devaynes  v.  Noble,  Sleech's  case,  1 
Mer.  539-572 ;  Pierson  v,  Robinson,  3  Swanst.  189.  See  also  Bowsher  v.  Watkins,  1 
Rnsa.  &  Myl.  277 ;  Scholefleld  v,  Heafleld,  7  Sim.  667 ;  Dayies  v.  Davies,  2  Keen,  534 ; 
Butts  V.  Gennng,  5  Paige,  254;  [Cherry  v.  Monro,  2  Barb.  Ch.  627 ;]  Thorpe  i^.  Jack- 
son, 2  Y.  &  Coll.  553;  Post,  §  178  and  note.  See,  in  2  Keen,  752,  the  form  of  a  decree 
to  take  an  account  of  a  deceased  partner's  interest,  where,  since  his  death,  new  part- 
have  been  admitted. 

*  There  does  not  seem  to  be  any  case  directly  deciding  this  point ;  but  the  anal- 


(a)  Fuwle  v.  Torrey,  181  Mass.  289. 

(6)  Hills  0,  M'Rae,  9  Hare,  297.  See 
Blyth  V.  Fladgate,  63  L.  T.  n.  s  546, 557 ; 
Bower  v,  Soci^t^.  17  id.  490 ;  Re  McRae, 
25  Ch.  D.  16;  Re  Hodgson,  81  Ch.  D. 
177 ;  Re  Barnard,  88  Ch.  D.  447 ;  Ken- 
dall V.  Hamilton,  3  C.  P.  D.  403.  To  a 
bill  by  a  person  who  has  succeeded  to 
the  right  of  one  partner,  by  purchase 
from  him,  or  as  his  personal  representa- 
tlTe,  or  as  assignee  in  bankruptcy  or 
insolTency,  to  obtain  the  benefit  of  such 
partner's  interest  and  share  in  the  Arm 


assets,  all  the  partners  are  necessary  par- 
ties, as  there  must  necessarily  be  a  settle- 
ment of  the  partnership  accounts.  Bank 
V,  Carrollton  Railroad,  11  Wall.  624.  But 
a  receiver  appointed  upon  the  dissolution 
of  a  partnership  is  not  a  necessary  party 
to  a  suit  by  certain  creditors  to  set  aside 
fraudulent  transfers  of  the  firm  property, 
made  before  his  appointment,  or  to  estab- 
lish such  creditors'  prior  right  to  the  as- 
sets in  his  hands.  Mechanics'  Bank  v. 
Landauer,  68  Wis.  44. 
(c)  Jennesa  v.  Smith,  68  Mich.  28a 
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§  167  a.  The  Bame  rule  will  apply  to  a  case  where  a  creditor, 
who  is  a  creditor  of  a  partnership  of  seven  persons,  and  is  also 
a  creditor  of  a  separate  partnership  of  two  of  those  seven,  files 
his  bill  against  the  pergonal  representatives  and  devisees  of  two 
of  the  deceased  partners  (one  belonging  to  each  firm),  and  against 
the  assignees  of  the  surviving  partners,  alleging  that  the  joint 
estate  is  insufficient  to  pay  the  joint  debts,  and  praying  payment 
out  of  the  real  and  personal  assets  of  the  deceased  partners ;  for 
the  bill  is  not  multifarious,  and  will  be  sustained.^ 

§  168.  In  relation,  however,  to  the  case  of  part-owners  and 
others,  engaged  in  a  common  adventure,  in  order  to  ascertain 

ogoas  caie  of  joint  obligors,  in  §  169,  is  in  its  favor.  Another  question  may  arise, 
wliether  tlie  surviying  partners,  suing  in  equity  for  a  partnership  debt  or  claim,  are 
bound  to  join  the  personal  representative  of  the  deceased.    See  §  168,  note. 

1  Brown  v.  Weatherby,  12  Sim.  6.  In  this  case,  Sir  L.  Shadwell  said:  "Here  a 
creditor  of  the  partnership  of  the  seven,  who  is  also  a  creditor  of  the  partnership  of 
the  two  (those  two  being  two  of  the  seven),  has  filed  his  bill  against  the  personal  rep- 
resentatives and  devisees  of  the  two  deceased  partners,  and  the  assignees  of  the  sur^ 
viving  partners,  alleging  that  the  joint  estate  is  insufficient  to  pay  the  Joint  debts, 
leaking  that  to  be  the  case,  the  plaintiff,  who  represents  the  joint  creditors,  has  a 
ftghi  to  have  the  surplus  of  the  separate  estate  of  each  of  the  deceased  partners* 
which  may  remain  after  payment  of  their  separate  debts,  applied  to  pay  such  part 
of  the  partnership  debts  as  the  Joint  estate  may  not  be  sufficient  to  satisfy.  Now,  it 
*eem8  to  me,  that  for  tlie  purpose  of  ascertaining  wliat  is  the  surplus  of  the  separate 
estate  of  A.,  one  of  the  deceased  partners,  the  suit  must  be  conducted  in  such  a  manner 
as  tliat  the  persons  interested  in  the  separate  estate  of  B.,the  other  deceased  partner, 
shall  know  wliat  is  the  true  surplus.  Because  it  is  of  veiy  litUe  use  to  have  a  suit  in 
order  to  ascertain  what  is  the  surplus  of  the  separate  estate  of  A.,  conducted  in  such 
a  manner  as  not  to  bind  those  who  are  interested  in  the  separate  estate  of  B.  And 
it  appears  to  me  that,  inasmuch  as  if  those  interested  in  the  surplus  of  the  separate 
estate  of  B.  are  not  present  in  a  suit  which  is  instituted  for  the  purpose  of  ascertain- 
ing  what  is  the  surplus  of  the  separate  estate  of  A.  as  against  the  persons  interested 
in  the  surplus  of  the  separate  estate  of  B.,  nothing  is  done.  Because,  if  you  filed  a 
separate  bill  for  the  purpose  of  ascertaining  what  was  the  surplus  of  the  separate 
estate  of  B.,  you  would  have  to  do  all  over  again,  in  that  suit,  that  which  was  before 
done  in  the  suit  filed  for  the  purpose  of  ascertaining  what  was  the  surplus  of  the  sep- 
arate estate  of  A. ;  and  I  apprehend  that  it  was  upon  that  principle  that  Sir  John  Leach 
decided  in  the  case  of  Wilkinson  v,  Henderson.  And  though  I  admit  that  there  may 
be  some  inconvenience  resulting  from  making  all  the  parties  interested  in  the  differ^ 
ent  separate  estates,  parties  to  the  same  suit,  yet  I  am  far  from  thinking  that  all  in- 
convenience is  avoided  by  instituting  separate  suits  against  the  parties  interested  in 
the  several  separate  estates ;  the  result  of  which  would  be  that  yon  would  have,  as 
against  the  parties  interested  in  each  of  the  separate  estates,  to  make  out  that  you 
have  duly  administered  the  separate  estate  of  every  other  partner.  So  that,  as  it  ap- 
pears to  me,  unless  you  do  it  all  at  once  by  one  suit,  you  may  have  to  do  four  or  ^re 
times  over  that  which  you  have  done  once  already."  See  also  Brown  v.  Douglas, 
11  Sim.  283. 
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whether  thej  are  all  to  be  joined  in  the  suit,  we  are  to  see,  not 
onlj  whether  there  is  a  joint  adventure,  but  whether  all  the 
profits  and  losses  are  to  be  borne  and  taken  by  all  in  certain 
agreed  proportions ;  or,  whether  some  are  to  share  a  proportion, 
only  as  a  mode  of  payment  of  wages.  In  the  latter  case,  such 
sharers  need  not  be  made  parties ;  in  the  former  case,  they  must 
all  be  made  parties,  or  the  bill  be  filed  on  behalf  of  all.  Thus, 
where  there  were  a  number  of  fishing-boats  employed  in  a  par- 
ticular fishery,  and  the  adventurers  consisted  of  the  owners  of 
the  boat,  the  owners  of  the  nets,  and  the  crew  of  the  boat,  among 
whom  the  proceeds  of  each  boat  were  arbitrarily  divided,  accord- 
ing to  a  particular  agreement,  thus  sharing  the  profits  and  losses 
of  the  adventure ;  it  was  held,  that  all  of  the  adventurers  ought 
to  be  parties  to  a  bill  affecting  the  common  interest^  But  in 
the  like  case,  if  the  crew  were  not  jointly  interested  in  the  profits 
and  losses,  but  were  to  receive  a  certain  proportion  in  lieu  of 
wages,  or  as  a  mode  of  calculating  wages,  they  would  not  be 
necessary  parties.^ 

§  169.  Upon  similar  grounds,  in  cases  of  joint  bonds  or  obli- 
gations, all  the  parties,  obligors,  and  obligees,  are  required  to 
be  made  parties  to  the  suit^  It  has  been  said,  that  in  regard  to 
the  obligors,  this  is  only  a  rule  of  convenience,  and  to  save 
those  who  are  severally  charged,  the  trouble  of  new  suit  for  a 
contribution  against  those  who  are  not  charged,  and  not  a  rule 
of  necessity ;  and  therefore  it  may  be  dispensed  with  in  certain 
cases.  ^    This  is  true.     But,  then,  the  exceptions  all  stand  upon 

1  Coppard  v.  Paige,  ForreBt,  1.  [In  Hare  v.  North  Western  Railway  Co.  1  Johns. 
&  H.  262,  Vice-ChaDcellor  Wood  held  that  where  a  bill  was  filed  by  a  stocliholder,  on 
behalf  of  himself  and  all  other  stockholders,  against  the  chairman,  directors,  and  sec- 
retary of  a  railway  company,  to  restrain  them  from  acting  upon  an  agreement  dated 
some  years  before,  and  entered  into  between  the  company  and  six  other  railway 
companies  for  the  general  regulation  and  assimilation  of  the  traffic  tolls  on  the  seTeral 
railways,  as  being  ultra  vires,  and  to  the  damage  of  the  company  and  its  members,  the 
six  other  companies  ought  to  have  l)een  made  parties  to  the  bill ;  this  point  being 
raised  by  a  preliminary  exception.] 

*  Perrott  v.  Bryant,  2  T.  &  Coll.  61, 66, 68.  In  Scholefield  v.  Heafield,  7  Sim.  607, 
the  vice-chancellor  said :  "  I  can  understand,  in  a  general  case,  that  there  may  be 
a  suit  bg  the  snrTlTing  partners  in  a  firm,  which  comprehended  A.,  against  the  sur- 
viving partners  in  another  firm,  which  also  compreliended  A.,  without  making  the 
personal  representative  of  A.  a  party."    Post,  §  178. 

'  Anon.  2  Freem.  127 ;  Cockbum  v.  Thompson,  16  Ves.  326 ;  Madoz  o.  Jackson, 
8Atk.<i06;  [Young  9.  Lyons,  8  Gill,  162;]  Ante,  §169;  Edwards  on  Parties,  99-102 ; 
Calvert  on  Parties,  ch.  8,  §  14,  pp.  286-239 

*  Cranbome  v.  Crispe,  Rep.  Temp.  Finch.  106. 
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special  grounds ;  and  the  rule  is  now  firmly  established,  as  one 
of  general  obligation,  in  this  as  well  as  in  all  other  classes  of 
cases.  It  has  even  been  pressed  to  the  extent  of  declaring,  that 
where  the  bond  is  several,  as  well  as  joint,  all  the  obligors, 
whether  principals  or  sureties,  must  be  made  parties,  to  avoid 
circuity  of  action,  not  only  because  they  are  entitled  to  contribu- 
tion, but  also  because  they  are  entitled  to  have  the  assistance  of 
each  other,  in  taking  the  account  of  what  remains  due  on  the 
bond.  ^  (a)  The  same  rule  is  also  applied,  where  one  of  the  obli- 
gors is  dead ;  for  in  such  a  case  his  personal  representative,  as 
well  as  the  survivors,  must  be  made  parties  to  a  suit  in  equity, 
brought  for  payment  of  the  debt,  whether  it  be  for  payment  by 
the  survivors  alone,  or  out  of  the  assets  of  the  deceased.*  In 
cases  also,  where  a  suit  is  brought  against  a  surety,  founded  upon 
a  bill,  alleging  that  the  principal  has  been  released  with  the  con- 
sent of  the  surety,  and  praying  payment  of  the  surety,  the  principal 
must  be  made  a  party ;  for  perhaps  he  may  be  liable  to  contribute 
to  relieve  the  surety.'  There  are,  however,  exceptions  to  the 
general  rule  standing  upon  peculiar  grounds.  Thus,  if,  in  the 
case  of  a  joint  and  several  bond,  one  of  the  obligors  (either  a  prin- 
cipal, or  a  surety),  is  insolvent,  he  need  not  be  made  a  party.^ 
So,  if  the  suit  is  against  the  principal  alone,  without  the  sureties, 
the  latter  being  insolvent,  or  not  having  paid  any  thing,  and  the 
bill  of  the  plaintiff  seeks  nothing,  except  against  the  principal, 
the  bill  is  maintainable,  although  the  sureties  might,  if  the 
plaintiff  had  so  elected,  have  properly  been  made  parties.^ 

I  Madox  V.  Jackton,  8  Atk.  406 ;  Angerttein  v.  Clark,  2  Dick.  788 ;  s.  o.  8  Swanst 
147,  note ;  Cockburn  v.  Thompson,  16  Ves.  826 ;  Bland  v.  Winter,  1  Sim.  &  Stu.  246. 
Lord  King,  in  Collins  v.  Griffith,  2  P.  Wms.  318,  held  otherwise,  in  the  case  of  a  joint 
and  several  bond,  upon  reasoning,  which  seems  difficult  satisfactorily  to  answer. 
The  same  point  seen^  to  have  been  held  in  Stanley  v.  Stock,  Mosely,  288,  and  in 
£q.  Abr.  93,  K.  (1).  This  doctrine,  however,  has  been  overruled  in  the  later  cases. 
See  Madox  v.  Jackson,  3  Atk.  406 ;  Angerstein  v.  Clark,  2  Dick.  788 ;  Cockboni  r. 
Thompson,  16  Ves.  826,  Bland  t;.  Winter,  1  Sim.  &  Rtu.  246. 

*  Madox  r.  Jackson,  3  Atk.  406 ;  Angerstein  o.  Clark,  2  Dick.  788  *  Bland  v.  Winter, 
1  Sim.  &  Stu.  246. 

s  Brooks  o.  Stuart,  I  Beav.  612,  519. 

^  Cockburn  i\  Thompson,  16  Ves.  826 ;  Madox  v.  Jackson,  8  Atk.  406 ;  [Young  v. 
Lyons,  8  Gill,  162 ;  Montague  v.  Turpin,  8  Gratt  453] ;  Angerstein  v.  Clark,  2  Dick. 
788 ;  s.  c.  3  Swanst.  147,  note. 

A  Cockburn  v.  Thompson,  16  Ves.  326 ;  Madox  v.  Jackson,  3  Atk.  406 ;  Haywood 
o.  Ovey,  6  Mad.  113 ;  Angerstein  v.  Clark,  2  Dick.  788 ;  s.  o.  8  Swanst  147,  note.    The 

(a)  Dunham  v.  Ramsey,  37  N.  J.  Eq.  888. 
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§  170.  Thirdly,  in  cases  of  administration.  In  general,  it 
maj  be  stated,  that  wherever  the  personal  assets  of  the  deceased 
in  the  hands  of  his  executors  or  administrators,  or  belonging  to 
them,  may  be  affected  by  the  decree,  they  should  be  made  par- 
ties.^ Therefore,  where  a  claim  to  the  property  in  dispute  would 
Test  in  the  personal  representative  of  a  deceased  person,  such 
representative  should  be  made  a  party.  So,  where  there  is  a 
trust  term  vested  in  executors  or  administrators,  and  it  is  re- 
quired to  be  assigned,  they  should  be  made  parties.  If,  in  such 
cases,  there  is  no  general  personal  representative  of  the  deceased, 
an  administration  will  nevertheless  be  necessary;  although, 
where  it  can,  by  the  local  law,  be  so,  it  may  be  limited  to  the 
particular  subject-matter  of  the  suit^  In  some  cases,  indeed, 
where  it  has  appeared  at  the  hearing,  that  the  personal  represen- 
tative of  the  deceased  was  not  a  party  to  the  suit,  but  ought  to  be 
so  in  the  ulterior  proceedings,  the  court  has  directed  that  the 
representative  should  be  brought  in,  and  heard  in  the  proceedings 
before  the  master,  without  requiring  the  representative  to  be 
made  a  party  by  the  bill,  or  otherwise.  In  such  a  case,  he  is 
considered  as  a  party  in  the  subsequent  proceedings.^ 

§  171.  So,  in  all  cases,  where  a  suit  is  instituted  respecting  the 
trusts,  actual  or  constructive,  of  a  will,  affecting  the  personalty, 
as  for  the  payment  of  a  legacy,  or  an  annuity,  or  for  marshalling 
assets,  or  for  the  payment  of  debts,  or  for  the  distribution  of  the 
residue,  the  executor  or  administrator  must  be  made  a  party.  ^ 

case  of  Chaplin  v.  Cooper,  1  Ves.  &  B.  10,  has  been  thoaght  to  justify  the  conclusion, 
that,  in  case  of  a  joint  bond  by  a  principal  and  surety,  a  biU  may  be  filed  by  the 
principal  alone,  without  the  surety,  to  restrain  the  creditor  from  proceeding  at  law 
to  enforce  a  joint  judgment  on  the  bond.  I  do  not  understand  that,  upon  its  actual 
dicomstanoes,  U  justifies  any  such  conclusion. 

1  Humphreys  v.  Humphreys,  3  P.  Wms.  349 ;  Lowe  v.  Farlie,  2  Mad.  101 ;  Post, 
§  214 ;  Calvert  on  Parties,  ch.  8,  §  2,  pp.  139-161 ;  Edwards  on  Parties,  107-128 ;  [Allen 
V.  Simons,  1  Curtis,  122.] 

*  Mitf.  Eq.  PI.  by  Jeremy,  178 ;  Fordham  v.  Rolfe,  Tamlyn,  1. 

*  Mitf.  Eq.  PI.  by  Jeremy,  177, 178 ;  Ante,  §  100,  note.  In  some  cases  it  may  be 
proper,  eren  if  not  indispensable,  to  join  the  personal  representative  of  the  former 
representatiTe  of  a  deceased  person  as  a  co-defendant  As  for  example.  In  a  suit  by 
a  creditor  against  the  present  personal  representative  of  the  deceased,  the  former 
repieeentative,  who  has  received  assets,  may  be  made  a  party.  This  subject  is  very 
largely  discussed  in  Holland  v.  Prior,  1  My  1.  &  K.  239-248.  See  Williams  v.  WilUams, 
9  Mod.  299;  Parker  p.  Parker.  9  Beav  144. 

*  Cooper,  Eq.  PI.  34 ;  Ante,  §  140, 141, 149 ;  Post,  §  214.  It  seems,  that  every  bill, 
Immght  to  obtain  the  benefit  of  an  interest  accruing  by  intestacy  in  the  general 
Msets,  must  not  only  make  the  personal  representative  a  party,  but  it  must  further 

12 


178 


EQUTTT  PLEADINGS. 


[CH.  IT. 


Even  the  insolvancy  of  the  executor  or  administrator  will  not,  in 
such  a  case,  be  an  excuse  for  not  making  him  a  party,  since  the 
bill  necessarily  seeks  a  discovery  of  the  assets.^  And  an  allega- 
tion that  all  the  testator's  debts,  and  the  other  legacies  bequeathed 
by  his  will,  had  been  paid,  and  that  there  were  assets  vXtra  in  the 
hands  of  the  defendant,  to  satisfy  the  plaintiff's  legacy,  has  been 
held  not  to  be  sufficient  to  dispense  with  the  presence  of  a  personal 
representative  of  the  testator.^  (a) 

§  172.  There  are  also  a  variety  of  cases,  in  which  the  executor 
or  administrator  (as  well  as  the  heir  or  devisee)  must  be  made  a 
party  to  a  bill,  seeking  the  enforcement  of  debts  against  the  real 
estate,  which  are  properly  and  primarily  chargeable  upon  the 
personal  assets,  but  which  are  also  chargeable  upon  the  real 
estate.^  Thus,  for  example,  where  a  testator  charges  his  real,  as 
well  as  personal,  estate  with  the  payment  of  his  debts ;  inasmuch 
as  the  personalty  is  by  the  known  rules  of  law  first  chargeable 
with  these  debts,  and  the  real  estate  is  only  an  auxiliary  fund, 
the  executor  or  administrator  (as  well  as  the  heir  or  devisee)  is 
an  indispensable  party,  not  only  to  take  an  account  of  the  assets,, 
and  to  disclose  whether  there  is  any  deficiency  (for  an  averment 
to  that  effect  in  the  bill  will  not  be  sufficient) ;  but  also  to  make 


charge,  that  there  is  a  surplus  belonging  to  the  plaintiff  after  the  discharge  of  aU 
his  debts  and  all  encumbrances ;  otherwise  it  will  be  bad  on  demurrer.  Stephens  v. 
Frost,  2  Y.  &  CoU.  297. 

1  Cooper,  Eq.  PL  84, 86 ;  Ashurst  v.  Ejre,  2  Atk.  61 ;  s.  o.  8  Atk.  841 ;  Ante,  §  140, 
141, 149. 

>  Penny  v.  Watts,  2  PhilL  149.  [But  if  one  of  two  executors  dies  before  the  com- 
mencement of  a  suit  for  the  administration  of  the  estate,  Ats  representatives  are  not 
necessary  parties.    Clark  v.  Webb,  16  Sim.  101.] 

«  Mitf.  Eq.  PI.  by  Jeremy,  176;  Brown  ».  Weatherby,  10  Sim.  126;  Calvert  on 
ParUes,  ch.  3,  §  2,  pp.  139-161 ;  Id.  §  8,  pp.  162-170 ;  Edwards  on  Parties.  107-128 ;  Id. 
129-136.  But  see  Gkwdchild  v.  Teirett,  6  Bear.  398;  Ante,  §  160  and  note,  168  and 
note;  Post,  §  180. 


(a)  In  Rowsell  r.  Morris,  L.  R.  17  Eq. 
20,  Sir  0.  Jesse],  M.  R.  held  that  a  suit 
for  administmtion  is  defective  where  the 
legal  personal  representative  is  not  be- 
fore the  court;  and  that  if  he  is  not 
made  a  party,  and  none  has  been  ap- 
pointed, no  decree  can  be  made  in  the 
suit,  even  though  an  executor  d€  son  tort 
and  the  trustees  of  the  real  estate  are 
before  the  court.  But  see  contra,  Coote 
V.  Whittington,  L.  R.  16  Eq.  634;  re 


Lovett,  8  Ch.  D.  198;  Dowdeswell  v. 
DowdesweU,  9  Ch.  D.  294.  See  Post,  §  178, 
note  (a).  The  executor  is  regarded  as 
the  representative  of  all  persons  inter 
ested  upon  a  bill  filed  for  tho  recovery 
of  a  general  legacy  and  not  involving 
the  construction  and  effect  of  the  re- 
siduary clause  of  the  will  in  which 
residuary  legatees  are  only  interested 
consequentially.  Davison  v.  Rake,  46 
N.  J.  Eq.  767. 
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the  decree  attach  primarily  to  the  personal  assets,  and  seconda- 
rily only  to  the  real  estate.  ^ 

§  178.  It  is  upon  the  same  ground,  that  where  an  obligor,  or 
covenantor,  has,  by  his  bond  or  covenant,  bound  his  heirs  to  the 
performance  of  the  obligation  or  covenant,  if  he  should  die,  and 
a  suit  should  be  brought  to  enforce  the  obligation  or  covenant  in 
equity  against  the  heir;  in  such  a  case  the  executor  or  adminis- 
trator would  be  a  necessary  party,  although  it  would  be  other- 
wise at  law ;  for  the  natural  fund  for  the  payment  of  debts  is  the 
personal  estate,  and  this  ought  first  to  go  in  ease  of  the  land.^ 

§  174.  In  support  of  this  doctrine  it  has  been  said,  that  a 
court  of  equity  delights  to  do  complete  justice,  and  not  by  halves ; 
as  first  to  decree  the  heir  to  perform  the  covenant,  or  to  pay  the 
bond,  and  then  to  put  the  heir  upon  another  bill  against  the 
executor  or  administrator,  to  reimburse  himself  out  of  the  per- 
sonal assets,  which,  for  aught  that  appears,  may  be  more  than 
sufficient  to  answer  the  demand.^  But,  where  the  executor  or 
administrator  and  heir  are  both  brought  before  the  court,  com- 
plete justice  may  be  done,  by  decreeing  the  executor  or  adminis- 
trator to  perform  the  covenant,  or  to  pay  the  bond,  as  far  as  the 
personal  estate  will  extend;  the  rest  to  be  made  good  by  the 
heir,  out  of  the  real  assets.^ 

§  175.  Notwithstanding  the  apparent  reasonableness  of  this 
doctrine,  it  is  not  a  little  remarkable,  that  courts  of  equity  have 
refused  to  act  upon  it,  where  a  mortgagee  brings  a  bill  to  fore- 
close the  mortgage  against  the  heir  of  the  mortgagor ;  for  in  such 
a  case  it  has  been  held,  that  although  the  mortgage  is  primarily 
a  debt,  charged  upon  the  personal  assets,  yet  it  is  not  necessary 

2  Fordham  v.  Rolfe,  1  Tamljn,  I ;  Mitf.  £q.  PI.  by  Jeremy,  176, 177;  Harris  v. 
Ingtedew,  3  P.  Wms.  92,  94,  98 ;  Berry  v.  Agkham,  2  Vern.  26.  See  Madoz  v. 
Jackson,  8  Atk.  406,  407 ;  Ante,  §  168 ;  Post,  §  176,  180 ;  [Beall  v.  Taylor,  2 
Gratt  532.] 

s  Knight  o.  Knight,  3  P.  Wms.  383;  Cooper,  Eq.  PI.  88,  80 ;  Plnnket  v.  Penson 
2  Atk.  51 ;  Madox  v.  Jackson,  3  Atk.  ^)6;  1  Story,  £q.  Jar.  §  571,  573 ;  Galton  v, 
Hancock,  2  Atk.  482,  484,  435. 

s  Knight  V.  Knight,  3  P.  Wms.  388. 

«  Knight  V.  Knight,  8  P.  Wms.  888 ;  Galton  v.  Hancock,  2  Atk.  486 ;  Madoz  v. 
Jackson,  8  Atk.  406;  Cooper,  Eq.  PI.  88,  89.  There  is  an  exception,  if  the  personal 
representation  is  in  controversy  in  the  Ecclesiastical  Court ;  for  in  such  case,  the 
representatiTe  being  made  a  party  will  be  dispensed  with,  at  least,  where  the  biU  is 
for  dlscoTery,  in  order  to  preserve  the  debt  Plunket  t;.  Penson,  2  Atk.  51 ;  Ante, 
i  91 ;  Bradshaw  o.  Oatram,  13  Yes.  284 ;  Daniel  v.  Skipwith,  2  Bro.  Ch.  155,  Mr. 
Belt's  nota 
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to  make  the  personal  representative  of  the  mortgagor  a  party. 
For  it  is  said,  that  the  mortgagee  is  not  in  any  way  bound  to 
intermeddle  with  the  personal  estate,  or  to  run  into  an  account 
thereof;  and,  if  the  heir  would  have  the  benefit  of  having  the 
personal  estate  applied  in  exoneration  of  the  real,  he  must 
enforce  that  right  by  filing  a  bill.^ 

§  176.  Upon  the  same  ground  of  bringing  in  the  party,  who 
is  primarily  liable  for  the  debt,  in  aid  of  him,  who  is  only  sec- 
ondarily liable,  and  thus,  without  further  litigation,  of  accom- 
plishing in  one  suit  complete  justice  between  all  the  parties,  if  a 
bill  in  equity  seeks  satisfaction  of  a  debt  due  by  a  covenant  or 
obligation,  binding  the  heir  of  the  debtor,  out  of  real  assets 
devised  by  the  debtor  to  a  devisee,  the  heir  of  the  debtor,  and 
also  his  personal  representative,  as  well  as  the  devisee,  must 
ordinarily  be  made  a  party ;  for  if  any  assets  have  descended  to 
the  heir,  they  are  first  applicable  to  the  discharge  of  the  cove- 
nant or  obligation,  unless  the  assets  devised  are  charged  with 
debts  in  exoneration  of  the  heir.^  So,  where  a  testator  has 
devised  his  lands,  and  has  subjected  the  timber  growing  thereon 
to  his  debts,  it  seems,  that  the  devisee  as  well  as  the  personal 
representative,  should  for  the  same  reason  be  made  a  party  to  a 
bill  by  a  creditor,  to  recover  his  debt.*  Indeed,  it  has  been  said 
to  be  a  general  rule,  that  wherever  a  suit  is  brought  for  the 

^  Dancombe  v.  Hansley,  cited  3  P.  Wins.  883,  Mr.  Cox's  liote  (A);  Cooper,  £q. 
PI.  88.    See  Post,  §  186, 196 ;  Calvert  on  Parties,  ch.  3,  §  3,  pp.  167, 168. 

«  Mitf.  Eq.  PI.  by  Jeremy,  176;  Cooper,  Eq.  PI.  88;  Gawler  u.  Wade,  I  P.  Wms. 
99, 100;  Warren  f.  Stawell,  2  Atk.  125;  Gallon  v.  Hancock,  2  Atk.  482-488 ;  Brown 
V.  Weatherbj,  10  Sim.  126;  s.  c.  12  Sim.  6, 11, 12.  Lands  in  tlie  hands  of  the  de- 
visee are  made  liable  to  the  specialty  debts  of  the  testator  by  the  statute  of  3  and 
4  Will.  &  Mary,  ch.  14;  and  the  statute  authorizes  an  action  jointly  against  the 
heir  and  devisee  on  such  specialties.  By  analogy  to  the  proceedings  at  law,  courts 
of  equity  seem  to  have  required  the  heir  and  devisee  to  be  joined  in  suits  in  equity 
to  enforce  such  specialties.  Gawler  v.  Wade,  1  P.  Wms.  100 ;  Warren  v,  Stawell,  2 
Atk.  125;  Galton  v,  Hancock,  2  Atk.  482,  483.  Why,  on  the  general  principle  stated 
in  Knight  Z7.  Knight,  3  P.  Wms.  333,  the  heir-at-law,  as  the  party  primarily  bound 
to  pay  the  debt,  if  he  has  real  assets,  as  between  himself  and  the  devisee,  might  not 
be  made  a  party,  it  is  not  easy  to  say.    See  Galton  v.  Hancock,  2  Atk.  432-488. 

*  Wiser  u.  Blachly,  1  Johns.  Ch.  487.  There  could  be  no  doubt  in  the  common 
case  of  a  bill  brought  against  the  devisee,  to  have  the  timber  applied  to  the  pay- 
ment of  his  debts.  The  only  doubt  seemed  to  be,  whetlier,  In  a  suit  against  the 
executor,  the  devisee  was  a  necessary  party,  though  he  might  be  properly  joined, 
if  a  deficiency  of  assets  was  suggested.  The  learned  judge  simply  expressed  the 
inclination  of  his  opinion  in  the  case,  which  was  acquiesced  ia  Ante,  §  168 ;  Poet» 
§180. 
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administration  of  the  real  assets  of  a  testator,  the  heir,  as  well 
as  the  devisee,  and  the  personal  representatives,  are  necessary 
parties.^  But  it  may  well  be  doubted,  whether  such  a  general 
rale  prevails  either  in  England  or  America.^ 

§  177.  The  same  doctrine  is  applicable  to  the  case  of  a  con- 
tract for  the  purchase  of  lands,  where  either  of  the  original  par- 
ties dies  before  the  contract  is  completed.  If  a  bill  is  brought 
by  the  vendor,  to  compel  a  specific  performance  of  the  contract, 
the  purchaser  being  dead,  the  personal  representative  of  the  pur- 
chaser, is  a  necessary  party;  because  the  personal  assets  are 
primarily  liable  for  the  debt' (a)  If  the  bill  further  seeks  to 
enforce  the  lien  for  the  purchase-money  on  the  land  itself,  the 
heirs  of  the  purchaser,  if  it  is  intestate  estate,  and  the  devisees, 
if  it  is  devised,  are  necessary  parties,  and  the  personal  represen- 
tative also ;  for  the  heirs  or  devisees  are  entitled  to  relief  over, 
and  to  indemnity  from  the  personal  assets.^  On  the  other  hand, 
if  the  purchaser  should  die,  and  a  specific  performance  should 
be  sought  against  the  vendor  by  the  heirs  of  the  purchaser,  who 
are  treated  in  equity  as  entitled  to  the  benefit  of  the  purchase,  it 
would  be  necessary  to  make  the  personal  representative  also  of 
the  purchaser  a  party;  for  the  heirs  are  entitled  to  have  the  con- 
tract primarily  paid  or  discharged  out  of  the  personal  assets.^  (b) 

§  177  a.    In  like  manner,  if  the  vendor  should  die,  and  his 

1  Brown  9.  Weatherby,  10  Sim.  125 ;  s.  c.  12  Sim.  6, 11, 12.  See  Ante,  §  168 ; 
Post,  1 180. 

*  See  Ante,  §  163;  Story  o.  Pry,  1  Y.  &  CoU.  Ch.  608;  Telfair  ».  Stead.  2  Cranch, 
407,  418.  [It  hat  recently  been  held  in  England  that  the  heir  is  not  a  neceBtary 
party  in  each  case.  Bridges  v.  Hinzman,  16  Sim.  71,  oyerruling  Brown  v.  Weatherby, 
12  Sim.  6.] 

*  Townsend  v.  Champemowne,  0  Price,  180 ;  Ante,  §  160, 172 ;  Post,  177  a. 

4  Smith  9.  Hibbard,  2  Dick.  780;  Townsend  o.  Champemowne,  9  Price,  ISO; 
Ante,  I  160. 

b  Champion  v.  Brown,  6  Johns.  Ch.  402 ;  Ante,  §  160. 


(a)  In  general  the  personal  represen- 
tatire  is  a  necessary  party  only  when 
the  assets  in  his  hands  may  be  aflbeted 
by  the  decree.  Houston  v.  Blackman, 
60  Ala.  669;  Cofley  v.  Norwood,  81  Ala. 
612.    See  Lowry  v.  Jackson,  27  S.  C. 

8ia 

(6)  Gardner  v,  Kelso,  80  Ala.  497. 
The  other  party  may  in  equity  enforce  a 
unilateral  contract  for  the  purchase  or 
sale  of   land.    Miller  v.    Cameron,  45 


N.  J.  Eq.  95;  Carskaddon  o.  Kennedy, 
40  id.  259.  See  Woodruff  v.  Woodruff, 
44  id.  849.  Upon  a  biU  brought  by  the 
personal  representative  of  an  obligor  in 
a  bond  for  title,  to  subject  the  land  to 
payment  of  the  purchase  money,  the 
obligor's  heirs-at-law  are  necessary  par- 
ties in  order  that  a  valid  judicial  sale  of 
the  land  may  be  made.  Grubb  v,  Looka^ 
bill,  100  N.  C.  267. 
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personal  representative  should  seek  a  specific  performance  against 
the  purchaser,  the  heir  or  devisee  of  the  vendor  should  also  be 
made  a  party  to  the  bill ;  for  he  alone  is  competent  to  convey  the 
legal  title  to  the  estate  to  the  purchaser ;  and  the  latter  has  a 
right  to  know,  whether  there  is  any  sound  objection,  which  the 
heir  or  devisee  can  raise  against  the  contract.^ 

§  178.  And  not  only  are  the  personal  representatives  of  the 
deceased  proper  parties  in  cases  of  administration,  where  the 
personal  assets  are  concerned,  but  third  persons,  who  may  have 
possession  of  such  assets,  or  may  be  liable  to  account  therefor, 
may  also,  under  particular  circumstances  (but  not  otherwise),  be 
joined  as  parties  in  such  a  bill.^  Thus,  for  example,  if  there  are 
persons,  who  have  possessed  themselves  of  the  estate  of  the  de- 
ceased, or  are  his  debtors,  and  there  is  collusion '  between  them 
and  the  personal  representatives,  or  the  latter  are  insolvent,  a 
creditor  or  a  legatee,  or  a  distributee,  may  make  such  third  per- 
sons parties  to  a  bill  against  such  personal  representatives.^  (a) 
So,  if  the  executor  or  administrator  refuse  to  collect  an  outstand- 
ing  debt  or  fund  belonging  to  the  assets,  the  case  falls  within  the 


1  Roberts  v.  Marchant,  1  Hare,  647. 

>  See  Holland  u.  Prior,  1  Mjl.  &  K.  240-244;  Bicklej  o.  Dorrington.  West.  169; 
Doran  v.  Simpson,  4  Yes.  666 ;  Long  o.  Migestre,  1  Johns.  CIi.  S06 ;  Post,  §  614 ; 
Fearse  v.  Hewitt,  7  Sim.  471 ;  Lancaster  v.  Evors,  4  Beav.  168. 

*  [The  same  rule  holds,  though  there  is  no  collusion.  Sharland  v.  Mildon,  6  Hare, 
460.    See  Ante,  §  170.] 

*  Newland  r.  Champion,  1  Yes.  106, 106 ;  Doran  v.  Simpson,  4  Yes.  661 ;  Alsager 
V.  Rowley,  6  Yes.  748 ;  Bickley  v.  Dorrington,  West,  169,  cited  6  Yes.  749 ;  Bur- 
roughs V.  Elton,  11  Yes.  29,  36 ;  Gedge  o.  Traill,  1  Rubs.  &  Myl.  281,  note ;  Holland 
V.  Prior,  1  Myl.  &  K.  289-248 ;  Wilson  v.  Moore,  1  Myl.  &  K.  142;  Post,  §  227,  614 ; 
Lancaster  v.  Evors,  4  Beav.  168 ;  Lund  v.  Blanshard,  4  Hare,  28. 


(a)  An  executor  who  has  not  proved 
the  will  may  he  made  a  party  to  an  ad- 
ministration suit,  if  he  has  acted  as  ex- 
ecutor, though  he  may  not  have  received 
any  thing  as  such.  Yickers  v.  Bell,  4 
De  G.,  J.  &  S.  274.  An  executor  de  son 
tort  is  also  a  proper  party  to  such  a  hill. 
Re  Lovett,  8  Ch.  D.  198;  Rayner  v, 
Koehler,  L.  R.  14  Eq.  262.  But  see 
Ante,  §  171,  note  (a).  In  the  absence 
of  special  circumstances,  the  mere  re- 
fusal of  a  legal  personal  representative 
to  sue  for  outstanding  assets  does  not 
enable  a  residuary  legatee  or  next  of  kin 


to  sue  him  and  the  alleged  debtor  of  the 
estate.  Teatman  v.  Teatman,  7  Ch.  D. 
210.  Yet  special  circumstances  may 
render  it  proper  for  a  oettui  que  trust  to 
sue  in  his  own  name  when  the  trostee 
refuses  to  sue.  Meldrum  v.  Scorer,  66 
L.  T.  471.  Even  when  the  surviving 
partner  is  insolvent,  a  partnership  credi- 
tor is  not  entitled  to  sue  for  the  admin- 
istration of  the  deceased  partner's  estate 
without  joining  such  surviving  partner 
as  a  defendant  Re  McRae,  26  Ch.  D. 
16. 
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like  predicament  ^  So,  in  cases  of  partnership,  if  the  survivors 
become  insolvent,  a  creditor  may  maintain  a  bill  against  the  per- 
sonal representative  of  a  deceased  partner,  and  join  the  survivors 
as  parties  in  the  bilL^  So,  a  residuary  legatee,  in  a  bill  against 
the  executor  for  an  account,  may  join  the  surviving  partners,  as 
a  party  defendant,  in  order  to  have  a  full  account  of  all  the  per- 
sonal assets  taken  at  the  same  time,  even  without  any  charge  or 
proof  of  collusion.^  Indeed,  it  seems  now  to  be  held,  that  in  all 
cases  of  a  bill,  to  obtain  satisfaction  of  a  debt  or  claim  out  of  the 
estate  of  the  deceased  partner,  his  surviving  partners  may  be 
joined  with  the  personal  representative  of  the  deceased  partner, 
without  stating  a  case  either  of  collusion  or  insolvency,  upon  the 
mere  ground,  that  it  is  necessary  to  an  entire  account  of  the 
assets,  and  that  the  survivor^  are  interested  to  contest  the  de- 
mand of  the  plaintiff,  and  of  all  other  persons  claiming  to  be 
joint  creditors.* 

1  Lancaster  v.  Erora,  4  Beay.  158. 

*  Newland  v.  Champion,  1  Yes.  106, 106;  Holland  v.  Prior,  1  Myl.  ft  K.  240,  244, 
248 ;  Utterson  v.  Mair,  2  Yes.  Jr.  06;  8.  c.  4  Bro.  Ch.  270;  Ante,  §  167.  Upon  the 
lame  ground,  if  a  suit  in  equity  is  brought  against  the  executors  of  a  deceased  part- 
ner to  recover  a  debt  fVom  the  partnership  on  account  of  the  surriving  partners 
being  insolvent,  the  latter,  or  those  who  represent  them,  it  should  seem,  ought  to  be 
made  parties,  as  proper  parties  to  the  account,  and  as  primarily  liable  to  pay  the 
debt.  See  Hamersley  v.  Lambert,  2  Johns.  Ch.  606 ;  Yulliamy  v.  Noble,  3  Mer.  693; 
[Brown  v.  Weatherby,  12  Sim.  6] ;  Pierson  v.  Robinson,  3  Swanst.  139 ;  Wilkinson 
V.  Henderson,  1  MyL  ft  K.  682 ;  Devaynes  v.  Noble,  Sleech^s  case,  1  Mer.  680,  647. 
Ante,  §  167. 

s  Bowsher  v,  Watkins,  1  Russ.  &  Myl.  277.  But  in  Davies  v.  Davies,  2  Keen, 
684,  Lord  Langdale  said,  that  the  decision  in  Bowsher  r.  Watkins,  was  far  from 
establishing  the  general  proposition,  that  in  every  case  a  bill  might  be  filed  against 
aa  executor  and  the  surriving  partner  of  the  testator,  without  charging  or  proving 
fraud  or  collusion ;  and  that  that  case  turned  on  special  circumstances ;  and  accord- 
ingly he  overruled  the  doctrine  in  the  case  before  him.  On  the  other  hand,  Mr. 
Baron  Alderson,  in  Thorpe  v.  Jackson,  2  T.  &  ColL  663,  held,  that  to  a  bill  of  joint 
creditors  against  the  estate  of  a  deceased  partner,  the  surviving  partner  ought  to  be 
made  a  party,  even  although  no  decree  is  sought  against  him ;  because  he  is  neces- 
sarily interested  in  taking  the  accounts.  Under  these  circumstances,  I  have  left  the 
text  in  its  present  state.    See  Ante,  §  167. 

*  So  the  doctrine  seems  laid  down  in  Newland  v.  Champion,  1  Yes.  106.  It  was 
directly  decided  by  the  master  of  the  rolls,  in  Wilkinson  v.  Henderson,  1  Myl.  &  K. 
682 ;  and  it  was  recognixed  by  Lord  Brougham,  in  Holland  o.  Prior,  1  Myl.  ft  E.  240, 
242-244,  where  he  applied  the  doctrine  to  the  case  of  the  representative  of  a  de- 
ceased representative,  without  any  collusion  being  suggested  between  him  and  the 
present  representative.  Ante,  §  167.  The  case  of  Wilkinson  v.  Henderson,  1  Myl.  &  K. 
682,  further  decided,  that  a  joint  creditor  was  not  compellable  to  pursue  the  surviving 
partners  in  the  first  instance ;  but  he  might  resort  at  once  to  the  assets  of  the  deceased 
partner,  without  showing,  that  be  could  not  obtain  full  satisfaction  from  the  surv^ 
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§  179.  In  cases,  where  the  executor  or  administrator  is  re- 
quired to  be  made  a  party,  it  is  not  sufficient,  that  he  is  such  by 
the  appointment  and  authority  of  a  foreign  government ;  but  he 
must  be  such  by  the  appointment  of  the  government,  within  whose 
territorial  dominions  the  suit  is  brought  For  although  there 
may  be  personal  assets  in  a  foreign  country,  and  a  personal  rep« 
resentative  constituted  there,  yet  he  is  not  properly  answerable 
to  the  process  of  the  courts  of  another  country;  and  the  assets 
received  by  him  must  be  administered  according  to  the  laws  of 
the  foreign  country,  from  which  he  has  derived  his  authority. 
In  his  character,  therefore,  of  a  foreign  executor  or  adminis- 
trator, he  is  not  a  proper  or  necessary  party  to  substantiate,  or 
to  repel,  a  demand  affecting  the  personal  assets  of  the  deceased 
in  another  country,  where  the  suit  is  brought,^  and  a  personal 
representative  of  the  deceased,  appointed  in  the  country  where 
the  suit  is  brought,  is  a  necessary  and  proper  party.  ^ 

Ton ;  leaving  it  to  the  personal  representatiye  of  the  deceaBed  partner  to  recoTer  from 
the  saryiYon,  what  upon  the  account  should  appear  to  be  due  from  the  survlyors  to 
the  deceased  partner.  In  such  a  case,  however,  the  surviying  partner  is  properlj  joined 
as  a  party,  as  he  is  interested  in  contesting  the  demands  of  all  the  joint  creditors, 
thou|[h  no  decree  can  be  made  against  him  in  such  suit.  See  also  Braithwaite  v. 
Britain,  1  Keen,  219;  Brown  v.  Weatherby,  12  Sim.  6,  11.  In  Long  v.  Majestre,  1 
Johns.  Ch.  805,  Mr.  Chancellor  Kent  recognized  the  same  distinction  made  by  Lord 
Hardwickci  in  Newland  v.  Champion,  1  Ves.  105.  In  Simpson  v.  Vaughan,  2  Atk. 
33,  Lord  Hardwicke  said :  **  It  has  been  said  at  the  bar,  that  you  may  make  any  per- 
son a  defendant,  that  you  apprehend  has  possessed  himself  of  assets,  upon  which 
you  have  a  lien.  But  this  certainly  cannot  be  laid  down  as  a  general  rule ;  for  it 
would  be  of  dangerous  consequence  to  insist,  that  you  can  make  any  person  a  defen- 
dant, who  has  any  such  assets,  unless  you  can  show  to  the  court,  he  denies  that  he 
has  assets,  or  applies  them  improperly."  In  Butts  v.  Genung,  5  Paige,  254,  the  snr- 
yiving  partner  was  deemed  a  proper  party.  But  the  point  was  suggested,  whether, 
if  he  was  insolyent,  he  was  a  necessary  party ;  and  it  was  left  undecided.  See  also 
Davies  v,  Dayies,  2  Keen,  584,  and  Thorpe  v.  Jackson,  2  Y.  &  CoU.  554,  already 
cited  in  this  section.    Ante,  §  167. 

1  Story  on  Conflict  of  Laws,  §  51S,  614 ;  Mitf  Eq.  PI.  by  Jeremy,  177, 178;  Jauncy 
V.  Sealey,  1  Vem.  897 ;  Lowe  v.  Farlie,  2  Mad.  101 ;  Logan  r.  Fairlie,  2  Sim.  &  Stu. 
284.  But  see  Sandilands  v.  Innes,  3  Sim.  263,  and  Anderson  v.  Caunter,  2  Myl.  & 
K.  763. 

>  Tyler  v.  Bell,  2  Myl.  &  Cr.  89;  [Where  an  executor  has  proyed  the  will  in 
England,  he  may  neyertheless  plead  to  a  bill  in  equity,  in  fayor  of  the  le^tees,  or 
any  of  them,  and  for  administration  of  the  personal  estate,  that  the  testator  was, 
at  the  date  of  the  will,  and  also  at  the  time  of  his  death,  domiciled  in  fVance,  and 
that  all  the  bequests  of  personal  estate  purporting  to  be  made  by  him,  are  by  the 
laws  of  that  country  null  and  yoid.  And  such  plea,  although  it  puts  two  facts  in 
issue,  is  not  double,  since  neither  fact,  taken  alone,  would  be  a  complete  bar  to  the 
suit.    Campbell  v,  Beaufoy,  Johns.  Cb.  320.] 
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§  180.  Fourthly.  In  cases  of  persons,  having  a  title  to  real 
estate,  as  heirs-at-law,  or  as  devisees,  which  is  charged  with  or 
liable  for  debts.  We  have  already  seen  that  the  heir  and  de- 
visee must  be  made  parties,  as  well  as  the  personal  representa- 
tive, to  a  bill,  which  seeks  payment  of  a  bond,  binding  the  heirs, 
out  of  the  estate  devised  by  the  debtor.^  The  like  principle 
applies  (as  we  have  also  seen^)  to  the  case  of  a  bill  to  carry  into 
execution  the  trusts  of  a  will  disposing  of  real  estate  by  sale  or 
charge  of  the  estate ;  for  in  such  a  case  the  heir  and  devisee  (if 
the  estate  is  devised)  are  ordinarily  necessary  and  proper  parties.^ 
The  heir-at-law  should  be  a  party,  because  it  is  proper,  that  the 
will  if  there  is  one,  should  be  established,  and  the  title  quieted 
against  his  demand,  if  he  has  any.^  The  devisee  should  be  a 
party  to  vindicate  his  own  interest,  and  to  contest  the  right  to 
sell  or  charge  the  estate.^ 

§  181.  Upon  the  like  ground,  where  an  estate,  which  is  mort- 
gaged, is  devised,  if  the  devisee  brings  a  bill  to  redeem,  and 
seeks  to  have  the  will  established,  the  heir-at-law  is  a  necessary 
party.  But  it  will  be  otherwise,  if  the  devisee  seeks  only  to  redeem 
by  a  title  derived  under  the  will.®  So,  if  the  object  of  the  bill  is 
to  carry  into  effect  the  trusts  of  a  will,  by  raising  portions  for 
younger  children  out  of  the  real  estate  of  the  testator,  the  heir- 

1  Ante,  §  176;  Mitf.  Eq.  H.  by  Jeremy,  176;  Gawler  v.  Wade,  1  P.  Wrns.  99; 
Chaplin  v.  Chaplin,  8  P.  Wroa.  367 ;  Galton  v.  Hancock,  2  Atk.  482-438 ;  Madox  v, 
Jackion,  3  Atk.  406 ;  Ashurst  v.  Eyres,  3  Atk.  841 ;  Calrert  on  Parties,  ch.  3,  §  2, 
pp.  139-160;  Id.  §  3.  pp.  161-170;  Edwards  on  Parties,  107-128;  Id.  129^136. 

*  Ante,  §  172,  176;  Mitf.  Eq.  PL  by  Jeremy,  171, 172;  Ashurst  v.  Eyres,  8  Atk. 
341 ;  Brown  v,  Weatherby,  10  Sim.  126.    Bat  see  Ante,  §  163  and  note. 

*  Bttt  see  Ante,  §  168, 176;  Qoodchild  v.  Terrett,  6  Bear.  898.  It  is  said  in  the 
text  ordinariljf,  because  if  the  heir  is  out  of  the  country,  or  no  heir  can  be  found,  he 
is  dispensed  with  as  a  party.  Ante,  §  87  ;  Mitf.  Eq.  PI.  171-173 ;  Gawler  v.  Wade, 
1  P.  Wms.  09, 100.  Sometimes  a  decree,  confessedly  defectiTe,  is  made  on  account 
of  the  absence  of  an  heir,  where  such  a  decree  can  properly  be  made.  Harris  v. 
Bishop  of  Lincoln,  2  P.  Wms.  137 ;  Graham  v.  Graham,  1  Ves.  Jr.  276.  Where  no 
heir  can  be  found,  it  is  usual  to  make  the  Attorney  General  a  party  in  his  stead. 
Homberston  v.  Huroberston,  1  P.  Wms.  882;  Mitf.  Eq.  PI.  by  Jeremy,  172, 173. 

*  Mitf  Eq.  PI.  by  Jeremy,  171, 173;  Ante,  §  163,  176. 

*  See  Mitf.  Eq.  PL  by  Jeremy,  171-173 ;  Warren  v.  Stawell,  2  Atk.  126 ;  Harris 
V.  Ingledew,  8  P.  Wms.  98,  96;  Jackson  v.  Radford,  4  Price,  274 ;  Attorney  General 
9.  Green,  6  Bro.  Ch.  492.  See  also  Galton  v.  Hancock,  2  Atk.  432-438;  Plunket  v. 
Joice,  2  Sch.  &  Lefr.  160 ,  Fordham  v.  Rolfe,  Tamlyn,  1,  and  note ;  [Savage  v.  Lane, 
6  Hare,  82.]    But  see  Ante,  §  168, 176. 

*  Lewis  V.  Nangle,  2  Ves.  431 ;  a.  c  Ambler,  160.  See  also  Colton  v.  Wilson,  8 
p.  Wms.  190 ;  Morrison  v.  Arnold,  19  Ves.  678  ;  Harris  o.  Ingledew,  8  P.  Wms.  91, 
94;  CalTert  on  Parties,  ch.  8,  §  6,  pp.  179-187;  Edwards  on  Parties,  87-9a 
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at-Iaw,  and  the  devisee,  if  any  is  interested,  must  be  made  par- 
ties.^ However,  as  we  have  already  seen,  where  the  object  of  a 
bill  is  to  carry  into  effect  the  trusts  of  a  will,  if  the  will  is  not 
sought  absolutely  to  be  established,  and  the  heir  cannot  be,  or  is 
not,  brought  before  the  court,  a  decree  will  often  be  made  to 
carry  into  effect  the  trusts  of  the  will,  leaving  the  heir  to  his 
right  to  contest  it,  in  any  manner  in  which  he  may  be  enabled  to 
do  it.^  So,  where  there  is  an  annuity  charged  on  lands,  if  the 
lands  are  sought  to  be  affected,  the  heir-at-law  is  a  necessary 
party ;  but  it  is  otherwise,  where  the  suit  is  only  for  a  personal 
charge  against  the  personal  representative.' 

§  1 82.  Fifthly,  in  cases  of  mortgages.  Whenever  the  interests 
of  the  mortgagor  or  of  the  mortgagee  are  concerned  in  any  suit, 
brought  by  a  third  person  respecting  the  premises,  they,  like 
other  parties,  are  proper  parties  to  the  bill>(a)  But  the  most 
usual  cases  are  those  of  suits  between  the  parties  themselves,  to 
redeem,  or  to  foreclose  the  mortgage.  And  this  admits  of  two 
different  considerations:  (1.)  Who  are  proper  parties  to  a  bill 
to  redeem.  (2.)  Who  are  proper  parties  to  a  bill  to  foreclose. 
Each  of  these  heads  will  be  examined  in  its  order.  And,  in  the 
first  place,  who  are  proper  parties  to  a  bill  to  redeem,  as  plain- 
tiffs. If  the  mortgagor  brings  the  bill  against  the  mortgagee, 
there  having  been  no  death  or  assignment  on  either  side,  and  no 
other  circumstances  to  affect  the  case,  it  is,  of  course,  that  no 
other  persons  but  them  need  be  made  parties.  If  the  mortgagor 
be  dead,  then  his  heir,  or  his  devisee,  if  the  estate  has  been 
devised,  is  the  proper  party  to  redeem,  if  it  be  a  mortgage  in  fee ; 
and  if  it  be  a  mortgage  for  a  term  of  years  only,  then  the  personal 
representative  of  the  deceased.  If  two  estates  are  mortgaged, 
and  by  the  death  of  the  mortgagor  the  equity  of  redemption  of  the 
two  estates  is  vested  in  different  persons,  all  of  them  must  be 

1  Plunket  V.  Joice»  2  Sch.  ft  Lefr.  169. 

s  Ante,  §  87 ;  French  v.  Baron,  2  Atk.  120;  Webb  v,  Litcot,  8  Atk.  26 ;  Banister 
V.  Way,  2  Dick.  699;  Cator  v.  Butler,  2  Dick,  488;  Thompson  v.  Topham,  1  Y.  & 
Jer.  666;    Harris  v.  Ingledew,  3  P.  Wms.  91,  94  ;    Mitf.  £q.  PL  by  Jeremy, 

172,  na 

s  Weston  v.  Bowes,  9  Mod.  809. 
*  Hozie  V.  Carr,  1  Sumner,  173. 


(a)  Mortgagees  of  real  estate  may  be  of  a  party  wall,  which  may  result  in 
admitted  as  parties  defendant  to  a  suit  impairing  their  security.  £verett  v. 
in  equity  for  the  removal  of  a  portion      Edwards,  149  Mass.  688. 
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made  parties  to  a  bill  to  redeenL^  If  a  bill  to  redeem  charges, 
that  a  part  of  the  mortgage,  principal,  and  interest,  has  been 
paid  by  the  mortgagor  in  his  lifetime,  the  personal  representative 
of  the  mortgagor,  as  well  as  his  heir,  or  devisee,  is  a  necessary 
party,  to  take  the  account  of  what  is  due  on  the  mortgage.*  In- 
deed, as  the  personal  assets  are  usually  first  to  be  applied  in  ex- 
oneration of  the  real  estate  mortgaged,  it  would  seem,  that  in 
a  bill  by  an  heir  or  devisee  to  redeem,  he  might  properly  make 
the  personal  representative  of  the  mortgagor  a  party  defendant, 
in  order  to  have  the  assets  so  applied ;  and  thus  to  relieve  himself 
from  the  burden  of  the  encumbrance.^ 

§  183.  If  the  mortgagor  has  assigned  the  estate,  subject  to  the 
mortgage,  and  the  assignee  is  to  pay  off  the  mortgage,  then  the 
assignee  may  maintain  a  suit  to  redeem,  without  making  the 
mortgagor  a  party.*  But  if  the  assignment  be  of  the  whole  real 
estate,  absolutely  free  from  encumbrances,  then  the  mortgagor 
should,  or  at  least  may,  be  made  a  party,  in  order  to  be  bound  by 
the  decree,  and  to  assist  in  taking  the  account ;  he  being  prima- 
rily liable  to  discharge  the  mortgage.  If  the  assignment  is  made 
to  several  persons  jointly,  all  of  them  should  be  parties  to  the 
bill  to  redeem.* 

§  184.    Where  a  mortgagor  has  conveyed  his  equity  of  redemp- 

1  Cholmondeley  v.  CliDtoD,  2  Jac.  &  WaUc.  1 ;  2  Mer.lTl ;  4  Bligh,  1.  See  also 
Dexter  v.  Arnold,  2  Sumner,  106. 

*  Cholmondeley  v.  Clinton,  tuprtu 

>  Howel  V.  Price,  1  P.  Wms.  291 ;  Daniel  v.  Skipwith,  1  Harris.  Ch.  Prac.  by  Newl. 
30;  Waring  v.  V7ard,  7  Ves.  836-340;  Bradshaw  v.  Outram,  13  Yes.  234 ;  Cumber- 
land  V.  Codrington,  3  Johns.  Ch.  257 ;  Rylands  v.  La  Touche,  2  Bligh,  606.  684 ;  I 
Story,  Bq.  Jur.  §  571-578;  Robinson  v.  Gee,  1  Ves.  251 ;  Knight  v.  Knight,  8  P.  Wms. 
333  and  note ;  King  v.  King,  8  P.  Wms.  858.  There  is  a  clear  distinction,  which 
shonld  constantly  be  borne  in  mind,  between  persons  who  are  indispensable  parties 
and  persons  who  may  properly  be  made  parties,  and  yet  if  they  are  not,  the  suit  may 
proceed  without  them,  without  being  defective.  If,  upon  a  bill  to  redeem,  it  should 
be  charged  that  the  mortgage  debt  had  been  actually  extinguished  by  the  receipts 
and  profits  of  the  estate  by  the  mortgagee  during  the  life  of  the  mortgagor,  the  per- 
sonal representative  of  the  latter,  as  well  as  his  heir  or  devisee,  should  be  a  party  to 
the  bill.    Rylands  v.  La  Toncbe,  2  Bligh,  566,  584 ;  Ante,  §  158, 175. 

*  \U  the  assignee  has  conveyed  the  land  absolutely,  with  covenants  of  warranty, 
be  cannot  maintain  a  bill  to  redeem.    True  v,  Haley,  24  Maine,  297.] 

*  Palmar  v.  Carlisle,  1  Sim.  &  Stn.  423,  425.  [Where  A.,  an  assignee  of  a  mort- 
gagee, also  held  a  second  mortgage,  and  was  a  joint  assignee  with  B.  of  a  third  mor^ 
gage  upon  part  of  the  same  land,  it  was  held,  upon  a  bill  to  redeem,  brought  by  A. 
alone  against  C,  a  still  later  mortgagee  of  the  whole  land,  stating  his  own  title  truly, 
thai  B.  was  not  a  necessary  party.    Piatt  v.  Squire,  12  Met  494.] 
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tion  to  trustees  for  the  benefit  of  his  other  creditors,  the  trustees 
alone  are  generally  the  proper  parties  to  a  bill  to  redeem,  and  not 
any  of  the  creditors  entitled  under  the  trust  ^  But  a  special  case 
may  exist,  in  which  such  creditors  would  be  entitled  to  redeem ; 
as,  for  example,  if  the  trustees  should  collude  with  the  mortgagee, 
or  should  refuse  to  sue,  or  should  be  insolvent^  Other  cases 
may  also  be  put  Thus,  where  three  persons,  A.,  B.,  and  C, 
made  a  mortgage  of  real  property  for  the  debt  of  one  of  them, 
A.,  to  D.,  and  the  other  mortgagors  took  a  mortgage  of  the  same 
property  to  indemnify  themselves  for  the  consequences  of  joining 
in  the  first  mortgage,  and  then  A.  assigned  his  interest  in  the 
same  property  to  three  trustees  for  certain  scheduled  creditors, 
who  were  fifty-four  in  number ;  and  a  bill  was  brought  by  the 
mortgagees,  B.  and  C,  against  D.,  to  redeem;  it  was  held, 
that  the  creditors  named  in  the  schedule,  were  necessary  par- 
ties to  the  bill,  and  were  not  sufficiently  represented  by  the 
trustees.  ^ 

§  185.  Hitherto,  we  have  been  considering  the  more  simple 
cases  of  bills  to  redeem.  But,  in  many  cases,  there  are  various 
persons  having  a  privity  of  estate,  under  or  with  the  mortgagor, 
of  particular  interests,  not  embracing  the  whole  fee,  who  are 
entitled  to  redeem.  Such  persons  have  a  clear  right  to  disen- 
gage the  property  from  all  encumbrances,  in  order  to  make  their 
own  claims  beneficial  or  available.  Hence,  a  tenant  for  life,  a 
tenant  by  the  curtesy,  a  tenant  in  dower  in  many  cases,  a  rever- 
sioner, a  remainder-man,  a  judgment  creditor  having  a  lien  on 
the  estate,  a  tenant  by  elegit,  and,  indeed,  every  other  person, 
being  a  subsequent  encumbrancer,  or  having  a  legal  or  equitable 
title  or  lien  on  the  premises,  already  subjected  to  a  mortgage, 
may  insist  upon  a  right  to  redeem,  in  order  to  enforce  his  or  her 
own  claims  and  interests  in  the  land.^  In  such  cases,  the  plain- 
tiff should,  however,  for  the  purposes  of  contribution  and  taking 
a  conclusive  account,  make  the  other  persons,  in  the  same  inter- 
est with  himself,  parties  (either  as  plaintiffs,  or  as  defendants, 

1  Cooper,  Eq.  PI.  176 ,  Troughton  v  Binkes,  6  Ves.  678,  676. 

*  Troaghton  v.  Binkes.  6  Ves.  673, 576.  In  such  a  case,  the  bill  should  be  brought 
on  behalf  of  all  the  creditors,  for  a  few  could  not  redeem  for  their  own  benefit 
Ibid. 

"  Holland  v.  Baker,  8  Hare,  68.  [See  also  Thomas  v.  Dunning,  6  De  G.  &  Sm. 
618.] 

«  2  Storj,  Eq  Jur.  §  1023 ;  2  Fonbl.  Eq.  B.  3,  ch.  1,  §  8,  note  {p). 
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as  the  circmnstanceB  may  require)  to  the  bill  to  redeem.^ (a) 
A  qnestion  has  been  made,  whether,  in  such  cases,  the  other 
parties  possessing  the  remaining  interests,  are  absolutely  neces- 
sary parties.  It  is  clear,  that  they  are  so,  where  their  interests 
may  be  affected  by  the  decree.  And  it  has  been  recently  held, 
that  they  are  so  in  all  cases ;  and  that  a  person  having  a  partial 
interest  in  the  equity  of  redemption  cannot,  in  the  absence  of  the 
ot^er  parties  interested  therein,  maintain  a  bill  to  redeem.*"^  The 
probable  ground  of  this  opinion  is  (for  no  reasons  are  given  for  it) 
that  it  is  to  prevent  multiplicity  of  suits,  and  is  governed  by  the 
same  reasons  which  apply  to  other  joint  or  successive  interests 
in  the  same  subject-matter. 

§  186.  Cases  often  exist  of  successive  mortgages  under  the 
same  mortgagor.  In  such  a  case,  the  second  or  other  subsequent 
mortgagee,  has,  upon  the  principles  already  stated,  a  right  to 
redeem  either  one  or  all  of  the  antecedent  mortgages.^  To  a  bill 
brought  by  him  for  such  a  purpose,  the  mortgagor,  or  his  heir, 
or  other  proper  representative  in  the  realty,  is  a  necessary  party ; 
for,  it  is  said,  the  natural  decree,  in  such  a  case,  is,  that  the 
second  mortgagee  shall  redeem  the  first  mortgagee,  and  the  mort- 
gagor or  his  representative  in  the  realty  shall  redeem  the  second, 
or  stand  foreclosed.^  And  a  court  of  equity,  in  such  a  case,  en- 
deavors to  make  a  complete  decree,  that  shall  embrace  the  whole 

1  See  1  Story,  Eq.  Jar.  §  484-490;  Ante.  §  72,  76, 169,  162, 166. 

*  Henley  v.  Stone,  3  Beav.  366;  Ante,  §  161. 

*  No  prior  mortgagees,  except  those  who  are  parties  to  the  biU,  would  be  bound 
by  the  decree,  See  Finley  v.  Bank  of  United  Sutes,  11  Wlieat.  304,  and  Rose  o. 
Page,  2  Sim.  471,  which,  though  cases  of  foreclosure,  may  furnish  an  analogy.  See 
Delabere  v.  Norwood,  3  Swanst.  144,  note ;  Godfrey  v.  Cbadwell,  2  Vem.  601 ;  Haines 
V.  fieach,  3  Johns.  Ch.  469 ;  Ante,  186. 

«  Ante,  §  186  and  note. 


(a)  Jennings  v.  Jordan,  6  App.  Cas. 
606,  704;  Southard  v,  Sutton,  68  Maine, 
576;  Bowell  v.  Jewett,  69  Maine,  293; 
WOliama  v.  Stewart,  25  Minn.  616; 
Ward  o.  Seymour,  61  Vt.  820.  The 
pUintiff  is  not  entitled  to  a  decree  for 
redemption  upon  a  bill  which  disputes 
the  existence  of  the  mortgage  relation 
and  contains  no  prayer  for  redemption. 
Troughton  v  Binkes,  6  Ves.  673;  Gor- 
don r.  Horsfall,  6  Moo.  P.  C.  893;  Cren- 
rer  Mining  Ca  v.  Willyams,  86  Beay. 
$63^   But  this  rule  is  inapplicable,  upon 


a  bill  praying  for  an  account,  and  offer- 
ing to  allow  all  just  credits  to  the  mort- 
gagee, where  the  issues  disclosed  by  the 
pleadings  relate  not  merely  to  the 
existence  of  the  mortgage  relation,  but 
also  to  the  questions  whether  the  de- 
fendant* has  become  absolute  owner 
after  the  making  of  the  mortgage,  and 
whether  the  mortgagee's  advances  on 
the  mortgage  are  more  than  offset  by 
his  receipts.  Australasia  Nat.  Bank  v. 
United  Hand-in-Hand,  &c.  Co.  4  App 
Cas.  891. 
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subject,  and  determine  upon  the  rights  of  all  the  parties  in- 
terested in  the  estate.^  But,  in  such  a  case,  it  seems,  that  the 
personal  representative  of  the  mortgagor  would  not  be  a  neces- 
sary party,  even  though  it  might,  perhaps,  be  competent  to  make 
him  a  party.' 

§  187.  Where  a  bill  is  brought  to  redeem  by  the  party  entitled 
to  the  equity,  against  a  purchaser,  who  is  asserted  to  have  had 
notice  of  the  equity,  but  who  has  purchased  from  a  person  who 
had  no  notice,  it  seems,  that  the  proper  representatives  of  the 
latter  should  be  brought  before  the  court,  since  their  interest 
may  be  affected  by  the  decree,  and  they  can  properly  set  up  the 
defence  of  want  of  notice.  • 

1  FeU  V.  Brown.  2  Bro.  Ch.  2''8;  Palk  v,  Clinton,  12  Yes.  58.69 ;  Fanner  v.  Curtis, 
2  Sim.  466 ;  Hobart  v.  Abbot.  2  P.  Wms.  648 ;  Adams  v.  St  Leger.  1  Ball  &  B  181, 
186 ;  Ante,  §  176 ;  Post,  §  196.  Lord  Thurlow,  in  Fell  ».  Brown,  2  bro.  Ch.  278, 
pushed  this  doctrine  so  far  as  to  deny  the  second  mortgagee  a  right  to  redeem,  where 
the  heir,  being  abroad,  could  not  be  made  a  party.  Why.  in  such  a  case,  a  decree 
might  not  be  made,  allowing  the  second  mortgagee  to  redeem,  without  more,  especi- 
ally if  he  pays  no  more,  it  is  not  easy  to  say.  In  Palk  v.  Clinton,  12  Yes.  58,  the 
master  of  the  rolls  (Sir  William  Grant),  without  negativing  such  a  proceeding  or 
decree,  said  it  would  be  very  unusual,  unless  the  mortgagor  were  before  the  court 
A  case  might  easily  be  supposed,  where  such  a  decree  would  be  the  only  proper 
decree ;  as  where  the  first  mortgagee  was  in  possession,  and  the  second  mortgagee 
wished  to  obtain  the  possession,  and  to  redeem ;  yet  his  own  mortgage  was  not,  by 
any  breach  of  the  condition,  capable  of  being  enforced  against  the  mortgagor.  In 
such  a  case,  the  mortgagor  might  be  a  proper  party,  if  to  be  found  ;  but  if  not  to  be 
found,  it  would  be  hard  to  say  that  the  second  mortgagee's  right  to  redeem  was  sus- 
pended. Lord  Hardwicke,  in  Howes  t^.  Wadham,  Ridg.  Rep.  Temp.  Hardw.  100, 
stated  the  general  reasoning  for  making  the  heir  a  party  in  such  a  case,  in  these 
words :  "  It  is  true  that  a  person  who  takes  a  subsequent  security,  may  be  compelled 
to  redeem  the  first ;  but  then  the  account  must  be  entire  and  the  redemption  entire 
and  conclusive  upon  all  parties,  and  all  the  securities  brought  before  the  court 
And,  in  the  present  case,  the  account  could  not  be  conclusive  for  want  of  the  heir  of 
the  mortgagor  before  the  court,  who  may  traverse  such  account  And,  therefore, 
the  party  who  redeems,  may  pay  such  a  sum  to  redeem  the  term,  wliich,  when  ex- 
amined into,  there  may  not  be  so  much  money  due  as  against  the  heir.  And  the 
court  will  not  lead  a  purchaser  into  a  snare ;  and  the  court  will  not  do  a  vain  thing, 
that  is,  decree  an  account  between  the  parties,  which  may  be  opened  hereafter  by 
other  parties,  for  that  would  be  endless ;  and  therefore,  the  court  will  not  make  a 
decree,  till  it  can  make  a  complete  one.'* 

s  FeU  V.  Brown.  2  Bro.  Ch.  278 ;  Ante.  §  84. 173. 176, 176 ;  Post,  §  196. 

>  Lowther  v.  Carlton.  2  Atk.  130.  Mr.  Calvert,  in  his  Treatise  on  Parties  (p.  18), 
considers  this  case  as  an  anomaly,  and  says  that  it  is  not  correctly  reported ;  and  he 
gives  a  fuller  statement  of  it  from  the  pleadings  on  record,  by  which,  it  seems,  that 
the  bill  sought  an  account  of  the  sums  received  under  the  mortgage,  in  taking  which 
account  the  assignee  of  the  mortgagee  had  a  right  to  the  assistance  of  his  assignor. 
But  there  was  a  waiver  at  the  hearing  of  any  account  of  the  rents  and  profits  re* 
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§  188.  The  next  consideration  under  this  head  is,  who  are 
the  proper  parties  to  be  made  defendants  in  a  bill  to  redeem?  In 
general  terms,  it  may  be  stated,  that  all  persons  ought  to  be 
made  parties  whose  interests  or  rights  may  be  affected  by  the 
decree.^  The  mortgagee  is,  of  course,  the  only  necessary  and 
proper  party  in  all  cases,  where  there  is  no  other  outstanding 
interest  under  him.  If  the  mortgage  is  in  fee,  and  the  mort- 
gagee is  dead,  the  heir-at-law  of  the  mortgagee,  or  other  person, 
in  whom  the  legal  estate  is  vested  by  devise  or  otherwise,  must 
be  made  a  party;  because  he  has  the  legal  title,  and  is  to  be 
bound  by  the  decree.  And  the  personal  representative  of  the 
mortgagee  also  must  be  made  a  party ;  because,  generally,  he  is 
entitled  to  the  mortgage  money,  when  paid,  as  it  is  to  be  returned 
to  the  same  fund  out  of  which  it  originally  came.^  But  if  the 
mortgage  is  of  a  term  of  years,  created  by  the  owner  of  the  fee, 
the  personal  representative  of  the  mortgagee  only,  without  the 
heir-at-law,  is  the  proper  party ;  for  he  alone  is  interested  in  the 
term,  unless  the  term  has  been  disposed  of  in  favor  of  third 
persons;  in  which  case  they  also  should  be  made  parties.^  (a) 

§  189.  Where  the  mortgage  has  been  absolutely  assigned  by 
the  mortgagee,  without  the  authority  and  privity  of  the  mort- 
gagor, it  is  not  necessary,  in  a  bill  brought  by  the  latter  to 
redeem,  to  make  any  person  but  the  last  assignee  a  party  to  the 
bill,  however  many  mesne  assignments  have  been  made ;  for,  in 
such  a  case,  the  last  assignee  is  understood  to  have  contracted 
not  only  to  stand  in  the  place  of  the  original  mortgagee,  and  to 
represent  him,  but  also  to  stand  in  the  place,  and  as  the  repre- 
sentative of  all  the  other  mesne  assignees,  until  the  title  was 
taken  by  himself;  and  he  may  accordingly  be  decreed  to  con- 

> 

oeived  hj  the  assignor  (Lord  Wharton),  and  Lord  Hardwicke   put  his  decision 
expressly  on  the  otiier  ground. 

1  See  Calvert  on  Parties,  eh.  3,  §  6,  pp.  179-187 ;  Edwards  on  Parties,  87-98. 

*  Cooper,  Eq.  PI.  87 ;  Anon.  Ereem.  62 ;  Clerkson  v.  Bow jer,  2  Vem.  66.  Dexter 
V.  Arnold,  1  Sumner,  109. 

*  Osboom  V.  Fallows,  1  Buss.  &  MyL  741 ;  Cooper,  Eq.  PL  37. 


(a)    When  a  specific  equity  of  re-  terest,  and   are  necessary  parties  to  a 

demption  is  derised  or  conyeyed  to  a  suit  for  the  foreclosure  of  the  mortgage. 

trustee  to  be  converted  into  money  at  Calverley  v.  Phelp,  6  Mad.  229 ;  United 

a  future  day  and  divided,  after  paying  States  Trust  Co.  v.  Boche,  116  N.  T. 

the  incumbrance,  between  specified  per-  120,  ISO ;  Kirkpatrick   v.    Coming,    88 

sons;  they  have  a  vested  equitable  in-  N.  J.  Eq.  234. 


192  EQUITT  PLEADINGS.  [CH«  lY. 

vey.  ^  Where  the  assignments  have  been  made  with  the  authority 
and  privitj  of  the  mortgagor,  whether  any  intermediate  assignees 
should  be  made  parties  or  not,  must  depend  upon  circumstances, 
that  is  to  say,  whether  they  have  any  interests,  which  are  recog- 
nized, and  to  be  asserted  and  protected ;  for  if  the  assignments 
are  absolute,  and  the  amount  due  on  the  mortgage  is  clearly 
stated  and  admitted  in  the  assignments,  there  is  no  ground,  on 
which  either  the  original  mortgagee,  or  the  mesne  assignees,  need 
be  made  parties,  since  there  is  nothing  to  settle  between  them. 

§  190.  But  where  the  mortgagor  seeks  in  his  bill  an  account 
of  rents  and  profits,  or  other  sums  received  by  the  mortgagee 
before  the  assignment,  the  mortgagee  should  be  made  a  party  to 
the  bill,  as  well  as  the  assignee ;  for  he  is  a  necessary  party  to 
the  account* 

§  191.  Where  the  mortgagee  has  not  assigned  his  whole  in- 
terest in  the  mortgaged  property,  but  he  retains  an  interest  in  it 
in  part,  he  is  a  necessary  party,  as  well  as  the  assignee,  to  a  bill 
to  redeem.^  (a)  So,  where  there  are  successive  mortgages,  the 
second  embracing  a  part  only  of  the  estates  comprehended  in  the 
first,  if  the  second  mortgagee  brings  a  bill  to  redeem  the  first 
mortgagee,  and  the  equity  of  redemption  of  the  mortgagor  in  the 
different  estates  has  become  vested  in  different  persons,  all  of 
them  should  be  made  parties  to  the  bill ;  for  they  are  all  inter- 
ested in  taking  the  account.^ 

§  192.  Where  the  mortgagee  has  assigned  his  whole  interest 
upon  certain  trusts,  the  trustee,  and  eestuis  que  trust  (or  bene- 
ficiaries) are  equally  necessary  parties  to  the  bill  to  redeem.^ 

§  193.  (2.)  In  the  next  place,  who  are  the  proper  parties  on  a 
bill  to  foreclose  a  mortgage.^  And  first  as  defendants.  And 
here  the  same  general  doctrine  may  be  asserted,  that  all  persons, 

1  Hill  0.  Adams,  2  Atk.  89 ;  Charnben  v,  Goldwin,  0  Ves.  268,  269 ;  Bishop  of 
Winchester  v.  BeaTor,  8  Ves.  816, 816 ;  [Lennon  v.  Porter,  2  Gray,  478.} 

s  AnoD.  Freem.  59;  Lowther  v.  Carlton,  2  Atk.  189. 

s  Hobart  v.  Abbot,  2  P.  Wros.  648;  Norrish  v.  Marshall,  6  Bfad.  476. 

«  Palk  V.  Clinton,  12  Ves.  48 ;  Cholmondeley  v.  Clinton.  2  Jac.  ft  Walk.  184. 

*  Whistler  v.  Webb,  Bunb.  53;  Wetherell  o.  Collins,  8  Mad.  255;  Drew  v.  Bmt- 
man,  5  Price,  819. 

<  See  Calvert  on  Parties,  cb.  8,  §  6,  pp.  179-187  ;  Edwards  on  Parties,  87-98. 


(a)  Hant  o.  Booney,  77  Wis.  258;     chattel   mortgages.     Smith   o.   Moore, 
Mills  o.  Jennings,  18  Ch.  D.  649.    The     49  Ark.  100. 
rules  stated  in  the  text  apply  also  to 
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whose  interests  are  to  be  affected  or  concluded  by  the  decree, 
ought  to  be  made  parties.  Therefore,  all  persons,  having  an 
interest  in  the  equity  of  redemption,  should  be  made  parties  to 
a  bill  of  foreclosure,^  (a)  and  a  fortiori  to  a  bill  to  sell  the  mort- 
gaged property;  for  it  will  not  in  general  be  sufficient,  if  the 
equity  of  redemption  is  conveyed  or  devised  to  a  trustee  in  trust, 
to  bring  him  before  the  court;  but  the  cestuis  que  trust  (the  bene- 
ficiaries) also  should  be  made  parties.'  (i)  If,  on  the  other  hand, 
the  eettms  que  trust  are  brought  before  the  court,  it  should  seem, 
that  the  trustees  are  not  indispensable  parties.^  So,  if  the  equity 
of  redemption  belongs  to  different  persons  as  devisees,  or  as 
l^atees,  having  charges  thereon,  all  of  them  should  be  joined  as 
defendants.^  And  hence  it  has  been  asserted  to  be  the  general 
(although  not  the  universal)  rule,  that  all  encumbrancers,  as  well 
as  the  mortgagor,  should  be  made  parties,  if  not  as  indispen- 
sable, at  least  as  proper  parties  to  such  a  bill,  whether  they  are 
prior  or  subsequent  encumbrancers.^  ((;)     There  are  certainly 


1  Calyerlej  v.  Phelp.  6  Mad.  281 ;  Whittler  v.  Webb,  Bunb.  68;  Howet  v.  Wad- 
bam,  Ridg.  Rep.  Temp.  Hardw.  199;  Slade  v,  Rigg,  3  Hare,  85;  [Thoma«  o.  Dan- 
Diag,  6  De  G.  &  Sm.  618.] 

'  Ibid. ;  Poet,  §  207.  [Thus,  wbere  A.  mortgaged  real  estate,  and  afterwarda 
•peciflcally  bequeathed  it  to  B.,  in  trust  for  C,  D.,  and  E.,  the  latter  are  proper  parties 
to  a  biU  to  foreclose.    Coles  v.  Forrest,  10  Beay.  662.] 

s  Slade  v,  Rigg,  3  Hare,  35.    See  also  Holland  o.  Baker,  8  Hare,  08,  78. 

«  M*Gown  V.  Yerks,  6  Johns.  Ch.  450. 

•  Finlej  v.  Bank  of  United  States,  11  Wheat  304 ;  Bishop  of  Winchester  v.  Beayor, 
8  Yea.  315-317 ;  Hanies  v.  Beach,  3  Johns.  Ch.  469 ;  Bishop  of  Winchester  v.  Paine, 
11  Yes.  198 ;  Mondey  v,  Mondey,  1  Yes.  ft  B.  223 ;  Cockes  v,  Sherman,  2  Freem.  14 ; 
8.  o.  aoM.  Sherman  n.  Cox,  8  Ch.  Rep.  88 ;  Ensworth  v.  Lambert,  4  Johns.  Ch.  606 ; 


(a)  McCoy  v.  Boley,  21  Fla.  808 ; 
Fkmera  v.  Barker,  79  Ala.  446 ;  Curtis 
V.  Gooding,  99  Ind.  45i  A  tAiant  in 
ion  under  the  mortgagor  is  a  ne- 
party  defendant.  Richardson  v. 
Hadsall,  106  Bl.  476. 

(6)  As  to  the  present  English  practice 
in  tbia  regard,  see  Goldsmid  v.  Stone- 
bewer,  9  Hare,  App.  88 ;  Francis  v.  Har- 
rison, 43  Ch.  D.  188;  Griffith  v.  Pound, 
45  Ch.  D.  668 ;  Mills  v.  Jennings,  18  Ch. 
D.63Q. 

{e)  Prior  incnrabrancers  are  property 
made  parties  to  a  foreclosure  for  the 
pvpoae  of  asoertainhig  and  paying  off 


the  amonnts  dne  them.  Emigrant  In- 
dnstrial  S.  Bank  v»  Goldman,  75  N.  Y. 
127 ;  Lockman  v.  Reilly,  96  N.  Y.  64 ; 
Hinson  v.  Adrian,  86  N.  C.  61 ;  Metro- 
politan Trust  Co.  V.  Tonawanda  &c.  R. 
Co.  18  Abb.  N.  Cas.  868;  Harwell  v. 
Lehman,  72  Ala.  844.  The  prior  mort- 
gagee, when  thus  Joined,  may  properly 
file  a  cross -bill  to  enforce  his  mortgage 
and  to  haye  its  yalidity  snd  priority  es- 
tablished. First  National  Bank  v.  Sslera 
Capitol  F.  M.  Co.  12  Sawyer,  485; 
White  V.  Bartlett,  14  Neb.  320;  Osborne 
r.  Barge,  80  Fed.  Rep.  805. 
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some  acknowledged  exceptions;  such,  for  example,  as  where  a 
second  mortgagee  brings  a  bill  to  foreclose  against  the  mort- 
gagor, and  a  third  mortgagee ;  for  in  such  a  case  the  first  mort- 
gagee need  not  be  made  a  party.  ^  And  it  may  now  well  be 
doubted,  whether  in  any  case  it  is  necessary  for  a  puisne  mort- 
gagee, who  seeks  to  sustain  a  bill  of  foreclosure  against  the 
mortgagor  and  subsequent  mortgagees  to  himself,  to  make  any 
prior  mortgagee  to  himself  a  party  to  the  bilL^  (a)  If,  indeed, 
any  encumbrancers  (whether  prior  or  subsequent)  are  not  made 
parties,  the  decree  of  foreclosure  does  not  bind  them,  as,  also^ 


M'Gown  V.  Yerkt,  6  Johns.  Ch.  460.  But  see  Rose  v.  Page,  2  Sim.  471 ;  Odell  v.  Gray- 
don,  a  Bro.  Pari.  ST,  Tomlin's  ed. ;  Adams  v,  Pajnter,  1  CoU.  690.    Ante,  §  164. 

1  Rose  V.  Page,  2  Sim.  471 ;  Delabere  p.  Norwood,  8  Swanst  144,  note.  See  Post, 
note  (1) ;  Calvert  on  Parties,  ch.  1,  §  1,  pp.  18, 14.  [Wherever  the  first  mortgagee  is 
not  subject  to  the  jurisdiction  of  the  court,  and  cannot  be  Joined  without  defeating 
such  jurisdiction,  and  the  validity  of  his  encumbrance  is  not  disputed,  he  need  not 
be  a  party  to  a  bUl  by  a  second  mortgagee.  Hagan  v.  Walker,  14  How.  37.  Curtis, 
J.  said  :  "  We  consider  the  true  rule  to  he,  that  where  it  is  the  object  of  the  bill  to 
procure  a  sale  of  the  land,  and  the  prior  encumbrancer  holds  the  legal  title,  and  his 
debt  is  payable,  it  is  proper  to  make  him  a  party  in  order  that  a  sale  may  be  made  of 
the  whole  title.  In  this  sense,  and  for  this  pniiKMe,  he  may  be  correctly  said  to  be  a 
necessary  party ;  that  is,  necessary  to  such  a  decree.  But  it  is  in  the  power  of  the 
court  to  order  a  sale  subject  to  the  prior  encumbrance,  a  power  which  it  will  exercise 
in  fit  cases.  And  when  the  prior  encumbrancer  is  not  subject  to  the  jurisdiction  of 
the  court,  or  tisnnot  be  joined  without  defeating  its  jurisdiction,  and  the  validity  of 
the  encumbrance  is  admitted,  it  is  fit  to  dispense  with  his  being  made  a  party."] 

'  In  Richards  i^.  Cooper,  6  Beav.  804,  it  was  held  that  a  puisne  mortgagee  may 
sustain  a  bill  of  foreclosure  against  the  mortgagor  and  mortgagees  subsequent  to 
himself,  without  making  the  prior  mortgagee  a  party.  Indeed,  it  is  not  easy  to  per- 
ceive any  very  good  reason  why  in  such  a  case  any  subsequent  mortgagee  should  be 
positively  required  to  be  a  party,  although,  at  the  election  of  the  plaintiff,  he  may 
properly  be  made  a  party.  It  is  one  thing  to  allow  a  subsequent  mortgagee  to  be 
made  a  party,  and  quite  another  thing  to  insist  that  he  must  be.  The  reason  for  the 
distinction  is  stated  in  the  text.    See  also  Slade  v.  Rigg,  3  Hare,  36,  38. 


(a)  It  seems  to  be  settled,  since  the 
decision  in  Hagan  v.  Walker,  cited  in  the 
notes,  that  where  the  bill  of  a  junior 
mortgagee  seeks  only  a  foreclosure  or 
sale  of  the  equity  of  redemption,  and 
there  is  no  substantial  doubt  as  to  the 
amounts  due  the  prior  encumbrancers 
the  latter  are  not  necessary  parties.  If, 
however,  there  is  substantial  doubt  as  to 
the  amounts  due  such  prior  encumbran- 
cers, or  as  to  the  property  covered  by 
their  liens,  or  if  the  bill  seeks  to  affect 


their  interests  by  praying  for  a  sale  of 
the  entire  property,  and  not  of  the  equity 
of  redemption  alone,  they  seem  to  be 
necessary  parties.  See  Jerome  i'.  McCar- 
ter,  04  U.  S.  784 ;  Wabash  &c.  Ry.  Co.  v. 
Central  Trust  Co.  22  Fed.  Rep.  188; 
Sutherland  v.  Lake  Canal  Co.  9  N.  B.  R. 
298 ;  Warner  v.  De Witt  County  Bank, 
4  ni.  App.  806;  Broward  »,  Hoeg,  16 
Fla.  370 ;  Walter  o.  Riehl,  38  Md.  211 ; 
Harris  v.  Hooper,  60  Md.  687 ;  Warren 
V.  Burton,  9  S.  C.  197. 
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a  decree  of  a  sale  would  not  The  prior  encumbrancers  are  not 
bound;  because  their  rights  are  paramount  to  those  of  the  fore- 
closing party. ^  The  subsequent  encumbrancers  are  not  bound; 
because  their  interests  would  otherwise  be  concluded  without  any 
opportunity  to  assert  or  protect  them.^  (a) 

>  Finlej  v.  Bank  of  United  States,  11  Wheat.  304;  Delabere  v.  Norwood,  8  Swanst. 
144;  Shepherd  v,  Gwinnet,  3  Swanst  151;  Ro«e  v.  Page,  2  Sim.  471;  [See  Weed  v. 
Beebe,  21  Vt.  499.] 

*  Haines  v.  Beach,  3  Johns.  Ch.  469 ;  Draper  v.  Clarendon,  2  Vem.  618 ;  Godfrey 
V.  Chadwell,  2  Vem.  eOl ;  Morret  v.  Westeme,  2  Vem.  603 ;  Hobart  v.  Abbot,  2  P. 
Wms.  648 ;  Sherman  v.  Cox,  3  Ch.  Rep.  83 ;  s.  o.  nom.  Cockes  v,  Sherman,  Freem.  14, 
Mr.  Hovenden's  note.  In  bills  of  foreclosure,  it  is  usual  to  put  an  interrogatory  to 
the  mortgagor,  &c.,  whether  there  are  any,  and  what  encumbrancers ;  and  if  the 
answer  states  any,  it  has  always  been  the  practice  to  make  them  parties.  Per 
counsel  arguendo  in  Bishop  of  Winchester  v.  Beavor,  8  Ves.  316.  There  is  a  reason 
stated  by  Lord  Alvanley  in  this  case,  why  they  should  be  made  parties ;  and  that  is, 
that  otherwise,  if  the  mortgagor  should  redeem,  the  court  would  be  guilty  of  the  in- 
justice of  compelling  the  mortgagee  to  reconrey  to  the  mortgagor,  where  it  would 
appear  by  his  own  answer,  that  he  had  no  right  to  it ;  whereby  he  might  possess  the 
legal  title,  and  thus  keep  off  thereby  the  other  encumbrancers.  If  the  mortgagor  is 
an  in&nti  the  court  will  inquire  by  the  master,  if  it  is  for  his  interest  to  have  a  sale, 
and  if  it  is,  will  decree  a  sale.  Mondey  u.  Mondey,  1  Ves.  ft  B.  223.  See  also 
Goodier  v.  Ashton,  18  Ves.  83.  In  the  former  case,  the  sale  was  by  consent.  In 
America,  it  is  a  common  course  to  decree  a  sale,  instead  of  a  foreclosure,  as  well  in 
the  case  of  adults  as  of  infants.  Mills  o.  Dennis,  3  Johns.  Ch.  867 ;  Brinkerhoff  v. 
Thallhimer,  2  Johns.  Ch.  486.  In  Rose  v.  Page,  2  Sim.  471,  the  yice-chancellor 
decided,  that  to  a  bill  by  a  second  mortgagee  to  foreclose  against  the  mortgagor  and 
a  third  mortgagee,  the  first  mortgagee  was  not  a  necessary  party,  because  his  rights 
were  paramount.  The  same  point  was  decided  as  to  prior  annuitants  in  Delabere  v.  Nor- 
wood, 3  Swanst.  14-1,  note  ;  and  a  distinction  was  there  taken  between  prior  annuitants 
and  subsequent  annuitants,  the  latter  being  proper,  though  not  necessary  parties , 
for  they  are  compellable  to  join  in  the  sale  of  the  mortgaged  property.  The  cases  in 
the  text  in  8  Ves.  216, 11  Wheat.  304,  3  Johns.  Ch.  469,  seem  to  treat  all  encum- 
brancers as  necessary  parties.  Perhaps  all  the  authorities  may  be  reconciled  by 
considering  all  encumbrancers  proper  parties,  although  not  in  all  cases  indispen- 
sable parties.  See  1  Harris.  Ch.  Pr.  by  Newl.  p.  30,  edit.  1808.  Since  the  preceding 
remarks  were  written,  I  have  read  Mr.  CaWert's  observations  on  the  same  subject. 
(Calvert  on  Parties  in  Eq.  128-138.)  He  has  made  a  collection  of  the  authorities 
applicable  to  the  point,  how  far  all  subsequent  encumbrancera  should  be  made  parties. 
Theae  authorities  are  not  all  easily  reconcilable ;  and  Mr.  Calvert  has  deduced  the 
conclusion  from  a  review  of  all  of  them,  that  the  question  is  still  left  undecided  in 
England.  Two  propositions  are  stated  by  him  to  be  clear.  (1)  That  mortgagees 
have  been  allowed  to  foreclose  in  the  absence  of  subsequent  encumbrancers,  for 
which  he  cites  Needier  v.  Deeble,  1  Ch.  Cas.  299 ;  Roscarrick  v.  Barton,  1  Ch.  Cas. 


(a)  Donthit  r.  Hipp,  23  S.  C.  206;  the  bill  is  filed,  subsequent  incumbran- 

Hensley  v.  Wliiffin,  64  Iowa,  666 ;  De  cers  may  become  parties  by  petition  in- 

Loshmntt  v.  Sellwood,  10  Oregon,  319;  stead  of  a  supplemental  bill.    Leveridge 

Pardee  v.  Steward,  87  Hnn,  269.    After  v.  Marsh,  80  N.  J.  Eq.  69. 
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§  194.  Upon  similar  grounds,  if  there  is  a  principal  mortgage, 
and  another  mortgage  as  collateral  security  for  the  former,  both 
mortgagors  must  be  made  parties  to  a  bill  of  foreclosure ;  for  the 
second  mortgagor  has  a  right  to  redeem,  and  be  present  at  the 
account,  to  prevent  the  burden  ultimately  falling  on  his  estate 
to  a  larger  amount,  than  the  first  estate  might  be  sufficient  to 
satisfy.*  But  encumbrancers,  who  become  such  pendente  lite^  are 
.  not  deemed  necessary  parties,  although  they  are  bound  by  the 
decree ;  for  they  can  claim  nothing  except  what  belonged  to  the 
person,  under  whom  they  assert  title,  since  they  purchase  with 
constructive  notice;  and  there  would  be  no  end  to  suits,  if  a 
mortgagor  might  by  new  encumbrances,  created,  pendente  lite^ 
require  all  such  encumbrancers  to  be  made  parties.' (a)  For  a 
similar  reason,  if  a  mortgagee  has  designedly  made  several  con- 
veyances in  trust,  in  order  to  entangle  the  title,  and  to  render  it 
difficult  for  the  mortgagor  or  his  representatives  to  redeem,  the 
court  will  not  hold  the  plaintiff  bound  to  trace  out  all  the  per- 
sons, who  have  an  interest  in  such  trusts,  in  order  to  make  them 
parties.^  The  same  principle  would  seem  to  apply  to  the  con- 
verse case  of  a  mortgagor,  creating  such  trust  conveyances  in 
order  to  entangle  the  title,  and  to  prevent  the  mortgagee  from 

217 ;  Greswold  v.  Manham,  2  Ch.  Cas.  170 ;  Cockes  o.  Sherman,  Freem.  14 ,  8  c.  3 
Ch.  Rep.  83;  Lomax  v.  Hide,  2  Vera.  185;  Draper  i?.  Clarendon.  2  Vera  518;  God- 
frey V.  Chadwell,  2  Vera.  001 ;  and  Morret  v.  Westerae,  2  Vera.  063.  (2.)  That  the 
decree  of  forecloeore  is  not  oonclusive  upon  sulMequent  mortgagees,  wlio  are  absent ; 
and  that  upon  proof  of  coUosion  they  have  been  allowed  to  open  the  account ;  for 
which  he  cites  Needier  r.  Deeble,  1  Ch.  Cas.  299 ;  Cockes  i;.  Sherman,  Freem.  14 ; 
Lomax  v.  Hide,  2  Vera.  185 ;  Draper  v.  Clarendon,  2  Vera.  518.  Upon  principle,  he 
thinks,  that  subsequent  encumbrancers  are  not  necessary  parties,  although  it  may  be 
proper  to  make  them  parties  with  a  view  to  a  final  settlement  of  the  rights  of  all  the 
persons  In  interest.  There  is  much  good  sense  in  this  conclusion,  as  well  as  in  the 
reasoning,  by  which  he  sustains  it.  Perhaps,  the  solicitude  of  courts  of  equity  to 
make  a  final  settlement  of  the  rights  of  all  persons  interested  in  such  a  suit,  has  car- 
ried them  to  an  extent  scarcely  justifiable  in  point  of  principle  or  convenience.  Lord 
Alvanley  seems  to  have  felt  this,  when  in  the  Bishop  of  Winchester  v  Bearor,  8  Ves 
Jr  317,  he  said :  "  The  usual  and  common  practice,  almost  without  exception,  is  to 
make  all  encumbrancers  parties."  "  I  hope,  the  court  is  not  bound  to  insist  upon  all 
encumbrancers  being  parties."    See  Ante.  §  148, 175,  186. 

I  Stokes  V.  Clendon,  8  Swanst  160 ;  8.  c  cited  in  2  Bro.  Ch.  270,  Mr.  Belt'a 
note. 

«  Bishop  of  Winchester  v.  Paine.  11  Ves.  194, 197 ;  Garth  v.  Ward,  2  Atk.  174 ; 
Adams  v.  Paynter,  1  Coll.  582. 

•  Yates  V.  Hambly,  2  Atk.  237. 


(a)  Chickering   v.  Fullerton,  90  HI.  520. 
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a  foreclosure ;  for  in  such  a  case  the  acts  would  be  treated  as  a 
fraud  upon  the  rights  of  the  other  partj. 

§  195.  It  follows  of  course  from  what  has  been  already  sug- 
gested, that  upon  a  bill  of  foreclosure  the  mortgagor  himself  is 
a  necessary  party,  as  well  as  the  encumbrancers,  whenever  he 
possesses  any  right,  which  may  be  aflfected  by  the  decree ;  for  he 
is  a  proper  party  to  the  account  of  what  is  due  on  the  mortgage ; 
and  ultimately  he  is  entitled  to  redeem  against  all  the  encum- 
brancers,  as  the  person  having  the  ultimate  interest^  And, 
besides  (as  has  been  already  stated),  the  ordinary,  or,  as  it  is 
usually  expressed,  the  natural  decree  in  such  a  case  is^  that  the 
mortgagor  shall  be  foreclosed,  if  he  does  not  redeem  the  other 
mortgagees,  who  are  before  the  court'  (a) 

§  196.  If  the  mortgagor,  who  is  owner  of  the  fee,  should  die, 
his  heir  is  an  indispensable  party  to  a  bill  to  foreclose ;  so  that  if 
he  be  without  the  jurisdiction  of  the  court,  the  cause  cannot  be 
further  proceeded  in.^  But,  ordinarily,  it  is  not  necessary  to 
bring  the  personal  representative  of  the  mortgagor,  in  such  a 
case,  before  the  court;  for  the  heir  alone  has  a  right  to  the 
equity  of  redemption,  which  is  sought  to  foreclose ;  and  the  mort- 
gagee is  under  no  obligation  to  intermeddle  with  the  personal 

1  Hallock  V.  Smith,  4  Johns.  Ch.  649;  Farmer  p.  Curtis,  2  Sim.  466;  Fell  v. 
Brown,  2  Bro.  Ch.  276 ;  Palk  v.  Clinton,  12  Yes.  68,  50. 

'  Ibid.;  Ante,  §  186.  Where  the  biU  to  foreclose  is  brought  bj  a  second  mort- 
gagee, the  heir  of  the  mortgagor  is  a  necessary  party,  though  the  second  mortgage 
comprises  only  a  part  of  the  estates  in  the  first  mortgage.  Palk  v.  Clinton,  12  Yes. 
48,  58.  It  is  not  important  in  this  respect  whether  the  mortgage  be  in  fee  or  by  the 
creation  of  a  term  of  years  in  the  mortgagee ;  for  the  heir  in  each  case  must  be 
made  a  party,  as  he  alone  is  interested ;  and  the  personal  representative  has  nothing 
in  the  term  so  created,  any  more  than  in  the  fee.  Bradshaw  v.  Outram,  13  Yes.  284. 
But  in  a  suit  by  a  prior  mortgagee  for  a  foreclosure  and  sale,  tlie  heir  of  the  mort- 
gagee of  the  equity  of  redemption  is  not  a  necessary  party.  Whitla  v»  Halllday,  4 
Dr.  &  War.  267. 

'  FeU  V.  Brown,  2  Bro.  Ch.  276,  278 ;  Howes  9.  Wadham,  Kidg.  Rep.  Temp. 
Hardw.  199 ;  Palk  v.  Clinton,  12  Yes.  48»  58 ;  Farmer  v,  Curtis,  2  Sim.  466.  But  see 
in  Leonard  v.  Morris,  9  Paige,  90,  the  effect  of  the  New  York  statutes  on  this 
subject. 

(a)  See  Law  v.  Philby,  56  L.  T.  h.  8.  taxes  may  also  be  made  defendant,  so 

230, 522 ;  Middletown  S.  Bank  v.  Bacha-  that  the  rights  under  the  conveyance 

nch,  46  Conn.  518.    When  an  absolute  may  be  completely  adjusted.    Lyon  r. 

conveyance  is  foreclosed  as  a  mortgage,  Powell,  78  Ala«  351.    An  assignee  of  a 

the  proper  parties  are  usually  the  grantor  prior  mechanic's  lien  is  a  necessary  par^. 

and  grantee  and  their  privies ;  but  a  sub-  Atkins  v.  Yolmer,  21  Fed.  Rep.  697. 
sequent  purchaser  at  a  sale  for  unpaid 
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assets,  or  to  seek  an  account  thereof.^  (a)  If  the  heir  would  have 
the  benefit  of  any  payments  made  by  the  mortgagor,  or  his  per- 
sonal representative,  he  must  establish  it  by  proofs ;  and  he  has 
no  right  to  insist,  that  in  such  a  suit  the  personal  representative 
shall  be  joined  to  relieve  him  by  payment  out  of  the  personal 
assets ;  but  he  must  bring  his  own  bill  against  such  representative 
for  such  a  relief.*  The  only  cases,  in  which  the  personal  repre- 
sentative is  necessary  to  be  made  a  party  to  a  bill  of  foreclosure, 
seem  to  be,  where  he  has  an  interest  in  the  equity  of  redemption ; 
as,  for  example,  where  the  mortgagor  was  possessed  of  a  term  of 
years,  which  he  has  mortgaged;  for  in  such  a  case,  the  equity 
belongs  to  the  personal  representative,'  and  payment  is  sought 
out  of  the  personal  assets;^  or  where  the  bill  seeks  not  only  a 
foreclosure  but  a  decree  against  the  personal  representatives  for 
any  deficiency  in  the  estate  to  pay  the  debt.^  If  the  mortgage 
comprises  both  freehold  and  leasehold  estates,  the  heir  and  the 
personal  representative  must  both  be  made  parties  to  the  bill  to 
foreclose,  as  indeed  they  would  be  to  a  bill  to  redeem.^ 

§  197.    Where  the  mortgagor  has  conveyed  his  equity  of  re- 

1  Ante,  §  175. 

s  Duncombe  v.  Hansley,  3  P.  Wms.  883,  Mr.  Cox's  note ;  Ante,  S  176, 186.  Bnt 
althongh  the  personal  representative  ordinarily  is  not  in  such  a  case  a  necessary 
party,  the  mortgagee  may,  at  his  election,  malce  him  a  party,  and  seek  payment  of 
the  money  out  of  the  personal  assets,  and  the  deficiency  only  against  the  heir.  Brad- 
shaw  f.  Outram,  18  Ves.  234.  In  1  Harris.  Ch.  Pr.  by  Newland,  p.  30  (1808),  it  is 
said,  that  to  a  bill  for  the  sale  of  mortgaged  property,  the  personal  representative  of 
the  mortgagor  must  be  a  party ;  for  the  personal  estate  must  be  first  applied  and  ex- 
hausted, before  tlie  court  will  decree  the  real  estate  to  be  sold ;  and  for  this  is  cited 
a  MS.  opinion  in  Daniel  v.  Slcipwith.  The  same  point  was  decided  in  Christophers 
r.  Sparke,  2  Jac.  &  Walk.  229.  What  is  the  true  ground  of  this  distinction  between 
a  decree  to  foreclose  and  a  decree  to  sell  9    Ante,  §  176. 

'  Bradshaw  v.  Outram,  13  Yes.  234. 

*  Bradsliaw  v.  Outram,  13  Yes.  234 ;  Cholmondeley  v.  Clinton,  2  Jac.  &  Walk. 
135. 

*  Leonard  ▼.  Morris,  9  Paige,  00. 

*  Bobbins  v.  Hodgson,  cited  1  Harris.  Ch.  Pr.  by  New!.  30  (1808) ;  Ante,  f  182. 


(a)  Stanley  v.  Mather,  31  Fed.  Rep.  party  to  a  suit  for  foreclosure.    Hodgdon 

860.    See  Bayly  r.  Muehe,65  Cal.  346;  v.  Heidman,  66  Iowa,  646.     See  Munn  r. 

Renshaw  p.  Taylor,  7  Oregon,  316 ;  Yan  Marsh,  38  N.  J.  Eq.  410 ;   Levering  r. 

Schaak  v.  Saunders,  82  Hun,  616.   When-  King,  97  Ind.  180.    Tlie  administrator  of 

ever  the  estate  is  liable  on  the  mortgage  a  deceased  heir-at-law  of  the  deceased 

note  for  any  deficit  after  exhausting  the  mortgagor  is  not  a  proper  party  to  a 

mortgaged  property,  the  administrator  foreclosure  suit.    Trapier  v.  Waldo,  16 

of  the  deceased  mortgagor  is  a  proper  8.  C.  276. 
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demption  absolutely,  the  assignee  only  need  be  made  a  party  to 
the  bill  to  foreclose.  ^  (a)  If  tiie  inortgagor  has  devised  or  con- 
veyed the  mortgaged  property  in  trust,  the  trustees,  as  well  as 
the  cestuis  que  trust  (or  beneficiaries)  are  necessary  parties  to  the 
bill  to  foreclose.'  If  he  has  assigned  the  equity  in  the  different 
estates  mortgaged  to  several  persons,  they  must  all  be  brought 
before  the  court  as  parties,  if  the  foreclosure  is  sought  of  all  the 
estates.'  So,  if  the  mortgagor  has  assigned  his  equity  absolutely 
to  several  persons  jointly,  they  must  all  be  made  parties.^  (b)  If 
the  mortgagor  has  become  bankrupt,  and  his  estate  is  assigned 
under  the  bankrupt  laws,  his  assignees  only  need  be  made  parties 
to  the  bill.^  {c)  But  if  the  mortgagor  upon  his  marriage,  settles 
the  mortgaged  estate  upon  his  intended  wife,  and  the  issue  of  the 
marriage,  and  afterwards  becomes  insolvent,  then  his  assignees 
are  not  necessary  parties  to  a  bill  of  foreclosure  brought  by  the 
mortgagee.^  And  trustees,  appointed  to  sell  a  reversionary  in- 
terest in  stock,  and  pay  off  mortgage  thereon,  and  hold  the  surplus 
for  the  mortgagor,  are  not  necessary  parties  to  a  bill  of  foreclosure 
brought  by  the  mortgagee.^ 

§  198.  Where  the  mortgagor  has  devised  his  estate  in  strict 
settlement,  it  will  be  sufficient  to  bring  the  persons  entitled  to 
the  life-estate,  and  other  prior  interests,  and  the  persons  in  esse, 
who  have  the  first  estate  of  inheritance,  before  the  court'  And 
where  the  estate  is  entailed,  it  is  sufficient  to  bring  the  first 
tenant  in  tail  in  esse  before  the  court,  if  there  be  no  prior  estates ; 


1  [See  Shaw  v.  Hoadley,  S  Black!  166;  Brown  v.  Stead,  5  Sim.  686;  Swift  o. 
Bdaoci,  6  Conn.  68L] 

s  Giffard  v.  Hort,  1  Sch.  &  Lefr.  386 ;  Steele  v.  Maunder,  1  CoU.  686 ;  Post,  §  207. 

*  Ante,  f  182.  «  n>id. 

•  Adamt  v.  Holbrook.  1  Harris.  Ch.  Pr.  by  Newl.  80  (1808) ;  Ante,  §  182. 

*  Steele  v.  Maander,  1  CoU.  686.  ^  gi^de  v.  Rigg,  8  Hare,  86. 

•  Blonni  0.  Winterton,  1  Harris.  Ch.  Pr.  bj  NewL  29  (1808) ;   Cholmondeley  v, 
C&nton,  2  Jac  &  Walk.  183. 


(a)  In  such  case  the  mortgagor  is 
neither  a  necessary  nor  a  proper  party 
unless  the  bUl  or  petition  seeks  a  per- 
sonal judgment  against  him.  Miner  v. 
Smith,  68  Vt.  661 ;  Daugherty  v.  Dear- 
dorf ,  107  Ind.  627 ;  Johnson  v.  Foster, 
68  Iowa,  140;  Tntwiler  v.  Dunlap,  71 
Ala.  126;  Ayres  v,  WUwaU,  112  U.  a 
1S7. 


(b)  Martin  v.  Morris,  62  Wis.  418; 
Bobbins  v.  Arnold,  11  Bl.  App.  434. 
The  last  of  several  purchasers,  each  of 
whom  has  assumed  the  mortgage  debt, 
is  the  only  necessary  party.  Scarry  v, 
Eldridge,  63  Ind.  44. 

(c)  See  Dendel  v.  Sutton,  20  Fed. 
Rep.  787;  New  Orleans  N.  B.  Ass.  v. 
Le  Breton,  14  Fed.  Bep.  646. 
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for  in  such  cases  he  is  treated,  upon  the  principles  already 
stated,  as  sufficiently  representing  all  the  interests  of  all  the 
persons  claiming  in  privity  under  the  mortgagor,  in  a  bill  to 
foreclose.  ^  (a) 

§  199.  Secondly;  let  us  next  consider,  who  are  the  proper 
parties,  as  plaintiffs  to  a  bill  to  foreclose.  And,  generally,  it 
may  be  said  (as  has  been  already  stated)  that  all  those  who  have 
an  interest  in  the  mortgage,  and  may  be  affected  by  the  decree, 
are  proper  parties.'  If  the  mortgagee  alone  has  any  interest,  he 
is,  of  course,  the  only  necessary  party.  If  the  mortgagee  has 
made  an  under  mortgage,  as  a  security  for  a  smaller  sum  than 
is  due  on  the  mortgage,  and  the  under  mortgagee  brings  a  bill  to 
foreclose,  the  original  mortgagee  is  a  necessary  party;  because 
the  latter  has  a  right  to  redeem  the  under  mortgagee ;  and  thus, 
also,  a  second  account  of  what  is  due  upon  the  original  mortgage 
is  prevented.^  If  the  mortgagee  has  assigned  the  mortgage  abso- 
lutely, the  assignee  or  assignees  only  seem  to  be  indispensable 
parties.* 

§  200.  If  the  mortgagee  is  dead,  his  personal  representative  is 
the  proper  plaintiff  to  bring  the  bill ;  for,  ordinarily,  the  mort- 
gage money  belongs  to  the  personal  assets,  and  draws  after  it 
the  mortgaged  estate  as  an  incident^  (6)  But  if  the  mortgage 
be  of  a  fee,  the  heir  also  of  the  mortgagee  is  a  necessary  party 
(either  as  plaintiff  or  as  defendant) ;  for  he  is  the  owner  of  the 

1  Ante,  §  144-146 ;  Yates  v.  Hainbly,  2  Atk.  238 ;  Rejmoldaon  «.  Perkine,  Ambler, 
664 ;  Gore  o.  Stacpoole,  1  Dow,  18 ;  Hopkins  v.  Hopkins,  1  Atk.  690 ;  Cholmondeley 
V.  Clinton,  2  Jac.  &  Walk.  183 ;  Fishwick  v.  Lowe,  1  Cox,  411. 

*  Ante,  §  198 ;  CaU  v,  Mortimer,  1  Harris.  Ch.  Pr.  by  Newl.  80  (1808) ;  Leonard  v. 
Morris,  9  Paige,  90. 

•  Hobart  r.  Abbot,  2  P.  Wms.  648 ;  Cooper,  Eq.  PI.  87. 

«  Lewis  r.  Nangle,  2  Ves.  431 ;  b.  o.  Ambler,  160;  Ante,  S  163. 
ft  Freake  v.  Horseley,  2  Freem.  180;   8.  o.  2  Eq.  Abr.  77 ;  1  Ch.  Cas.  61;  Brad- 
sbaw  V.  Outram,  13  Ves.  234. 


(a)  Persons  claiming  adversely  and 
not  in  privity  should  not  be  joined  in  a 
bill  to  foreclose.  In  Dial  v.  Reynolds, 
96  U.  S.  340,  a  bill  of  foreclosure,  in 
which  a  person  who  claimed  adversely, 
both  to  the  mortgagor  and  the  plaintiff, 
was  made  defendant,  and  in  which  it  was 
sought  to  litigate  and  settle  such  person's 
rights,  was  held  to  be  bad  for  misjoinder 
and  multifariousness.    See  also  Farmers' 


Loan  Co.  v.  San  Diego  Street-Car  Co. 
40  Fed.  Rep.  106 ;  McComb  v.  Spangler, 
71  Cal.  423 ;  Crogban  v.  Minor,  63  Cal. 
16. 

(6)  Marsh  o.  Austin.  1  Allen,  286; 
Plummer  v.  Doughty,  78  Maine,  841 ; 
Citizens'  National  Bank  v.  Dayton,  116 
111.  267.  See  White  v.  Secor,  68  Iowa. 
683. 
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legal  title,  although  but  a  trustee  for  the  personal  representa- 
tive ;  ^  and,  if  the  mortgage  is  redeemed,  he  alone  is  competent 
to  reconvey.* 

§  201.  And  it  may  be  generally  stated,  that  all  persons  who 
have  the  legal  interest  in  the  mortgage,  as  well  as  those  who 
have  the  equitable  interest  therein,  are  necessary  parties  to  a  bill 
to  foreclose*  There  can  be  no  redemption  or  foreclosure  unless 
all  the  persons  entitled  to  the  whole  mortgage  money  are  before 
the  court  Thus,  for  example,  a  person  entitled  to  a  part  only  of 
the  mortgage  money,  cannot  file  a  bill  to  foreclose  the  mortgage 
as  to  his  own  part  of  the  money;  but  all  the  other  persons  in 
interest  must  be  made  parties.^  (a)  So,  if  the  mortgage  has  been 
made  to  a  trustee  in  trust,  all  the  cestuis  qvs  trust  (or  benefi- 
tsiaries)  should  be  made  parties,  as  well  as  the  trustee,  to  the  bill 
to  foreclose,*  (6) 

§  202.  Upon  the  same  ground,  if  the  mortgagee,  or  his  as- 
signee, has  by  deed  or  will  settled  the  mortgaged  estate  in  strict 
settlement,  the  first  person  in  esse,  entitled  to  a  vested  estate  of 
inheritance  in  remainder,   and  all  persons  entitled  to  prior 

1  Scott  V,  tTicoU,  8  Ras8.  476 ;  Wood  v.  WiUiams,  4  Mad.  186 ;.  Clerkson  v,  Bow- 
yer,  2  Vera.  67 ;  Meeker  v.  Tanton,  2  Ch.  Cas.  29 ;  Ante,  §  74  a. 

s  Ibid. 

*  Palmer  v.  Cariisle,  1  Sim.  &  Stu.  423 ;  Wing  v.  Davis,  7  Greenl.  81 ;  Lowe  v. 
Morgan,  1  Bro.  Ch.  868. 

«  Wood  o.  Williams,  4  Mad.  186 ;  Lowe  v.  Morgan,  1  Bro.  Ch.  868.  But  see  Mont- 
gomerie  u.  Bath,  2  Ves.  660;  Allen  v.  Knight,  6  Hare,  272 ;  Post,  §  207. 


(a)  Beebe  v.  Morris,  66  Ala.  626.  If 
the  mortgage  debt  is  assigned  by  parol, 
and  the  legal  title  remains  in  the  mort- 
gagee, he  is  a  necessary  party.  Denby 
V.  Mellgrew,  68  Ala.  147 ;  Bibb  o.  Haw- 
ley,  69  Ala.  406.  While  joint  creditors 
cannot,  by  dividing  their  claim  between 
themselves,  acquire  a  separate  right  of 
action  against  the  debtor,  yet  it  would 
seem  that  the  debtor,  if  he  has  procured 
the  release  of  some  such  creditors,  so  that 
they  are  no  longer  interested,  cannot  ob- 
ject to  their  non-joinder  in  a  suit  in  equity 
against  him  by  the  other  creditors.  See 
Upjohn  0.  Ewing,  2  Ohio  St  13 ;  Canal 
Co.  V.  Gordon,  6  WalL  661;  Tyler  v, 
Treka  Water  Co.  14  Cal.  212, 218 ;  link- 
ler  r.  Swaynie,  71  Ind.  662. 


(6)  Tyson  v.  Applegate,  40  N.  J.  Eq. 
806;  Applegate  v.  Tyson,  39  Id.  366; 
Jewell  V,  West  Orange,  86  Id.  403 ;  Boyd 
V.  Jones,  44  Ark.  314.  The  beneficiaries, 
if  very  numerous  and  represented  by 
their  trustee,  need  not  all  be  made  par- 
ties to  foreclose  a  trust  deed  for  their 
benefit  Chicago  &c.  Land  Co.  v.  Peck, 
112  111.  408 ;  re  Chlckering,  66  Vt  82 ; 
Carpenter  v,  Cincinnati  &c.  R.  Co.  86 
Ohio  St  807.  Different  mortgagees, 
holding  mortgages  given  at  the  same 
time  and  securing  several  obligations, 
are  tenants  in  common  and  may  join  in 
one  suit  to  secure  their  rights.  Cochran 
V.  Goodell,  181  Mass.  464. 
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estates,  and  their  trustees,  if  there  are  any,  are  necessary  par- 
ties to  the  bill  of  foreclosure.^ 

§  203.  Sixthly,  in  cases  of  legacies  and  charges  under  wills.' 
We  have  already  had  occasion  to  anticipate  much  which  would  be 
appropriate  to  this  head,  and  to  state,  as  in  the  case  of  a  pecuni- 
ary legacy,  no  other  person,  except  the  executor,  is  ordinarily  a 
necessary  party  to  a  bill  to  enforce  the  payment  of  it  out  of  the 
assets.'  But  if  there  is  a  deficiency  of  assets,  and  it  so  appear 
by  the  bill,  the  bill  should  either  make  all  the  other  legatees 
parties  to  the  suit  by  name,  or  it  should  be  brought  on  behalf  of 
all  of  them ;  so,  that  they  may  have  their  rights  ascertained,  and 
otherwise  have  the  benefit  of  the  decree.^  So,  where  several 
legacies  are  given,  which  are  to  be  increased,  or  diminished, 
according  to  the  state  of  the  funds,  it  is  proper,  that  a  bill  filed 
by  one  legatee,  should  be  on  behalf  of  all.^ 

§  204.  We  have  also  seen,  that  where  the  residue  is  bequeathed 
to  several  legatees,  all  of  them  should  ordinarily  be  made  parties, 
either  by  name,  or  by  a  suit  in  behalf  of  all ;  and,  that  the  same 
rule  applies  to  the  case  of  distributees,  claiming  in  a  case  of  in- 
testacy ;  for  in  such  cases  there  is  a  common  interest  in  all  of 
them.®  Upon  these  points,  therefore,  we  need  not  dwell.  For 
the  like  reason,  where  there  are  various  appointees  of  personal 
property  under  the  will  of  2^  feme  covert^  they  should  all  be  made 
parties  to  a  bill  against  her  personal  representative,  to  enforce 
their  claim.  ^ 

§  205.  Where  legacies  are  by  a  will  made  a  charge  on  the  real 
estete  in  the  hands  of  the  heir  or  devisee,  the  heir  or  devisee 
entitled  to  the  real  estate,  must  of  course  be  a  party  to  any  bill 

1  Blount  p.  Winterton,  1  Harrii.  Cb.  Pr.  by  Newl.  20  (1806) ;  Ante,  §  144-147. 
s  See  CaWert  on  Parties,  ch.  8,  f  4,  pp.  172-175;  Edwards  on  Parties,  180-140. 

•  Ante.  §  106, 188, 139;  Wiser  v.  Blachly,  1  Jobns.  Ch.  488 ;  Peacock  v.  Monk,  1 
Ves.  127 ;  Mitf.  Eq.  PI.  bj  Jeremy,  168, 171 ;  Wainwright  v.  Waterman,  1  Ves.  Jr. 
811 ;  Lawson  v.  Barker,  1  Bro.  Ch.  808 ;  Attorney  General  v.  Ryder,  2  Ch.  Cas.  178; 
Court  V.  Jeffery,  1  Sim.  &  Stu.  105. 

«  Ante,  §  100;  Brown  v.  Ricketts,  8  Johns.  Ch.  558;  Fish  v.  Howland,  1  Paige, 
20 ;  Egberts  v.  Wood,  8  Paige,  517,  520 ;  Mitf.  Eq.  PI.  by  Jeremy,  168 ;  [Savage  v. 
Lane,  6  Hare,  82.] 

•  Brown  r.  Ricketts,  8  Johns.  Ch.  558.    But  see  Haycock  v.  Haycock,  2  Ch.  Caa.  124. 

•  Ante,  §  104,  105 ;  Post,  f  207,  207  a ;  HalleU  v.  Hallett,  2  Paige,  15 ;  Sherrit  o. 
Birch,  8  Bro.  Ch.  229. 

7  Court  V,  Jeffery,  1  Sim.  &  Stu.  105.  If  the  appointees  under  the  will  are  yery 
numerous,  the  court  will  dispense  with  thehr  being  made  parties,  and  allow  a  biU  to 
be  filed  by  some  on  behalf  of  alL    Manning  v,  Thesiger,  1  Sim.  &  Stu.  100. 
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to  enforce  the  charge ;  and  the  executor  also  must  be  a  party, 
if  the  personal  assets  are  not  exonerated  from  the  charge,  as  the 
primary  fund.^  To  such  a  bill,  all  the  legatees,  who  are  entitled 
to  the  benefit  of  the  charge,  are  also  proper  and  necessary  parties 
in  their  own  names ;  for  they  all  have  a  common  interest  in  the 
fund.^  If  there  are  any  exceptions  to  the  rule,  they  stand  upon 
Tery  peculiar  grounds,  which  must  be  specially  brought  before 
the  court;  and  then,  perhaps,  a  bill  might  be  maintainable  in 
the  name  of  one  or  more  of  the  legatees,  on  behalf  of  all.^  (a) 

§  206.  For  the  same  reason,  where  by  a  will  the  executors  are 
made  trustees  to  sell  the  real  estate  of  the  testator,  and  out  of  the 
produce,  after  the  discharge  of  debts,  to  pay  certain  sums  to  cer- 
tain legatees,  which  sums  are  also  charged  on  the  personal  assets, 
in  case  of  a  deficiency  of  the  real  fund ;  on  a  bill  brought  by  one 
of  the  legatees,  to  obtain  his  share  of  the  proceeds  from  the 
executors,  all  the  other  legatees  are  necessary  parties.^ 

§  207.  Seventhly,  in  cases  of  trust  ^  The  general  rule  in  cases 
of  this  sort  is,  that  in  suits  respecting  the  trust  property,  brought 
either  by,  or  against  the  trustees,  the  ceatuis  que  trust  (or  benefi- 
ciaries), as  well  as  the  trustees  are  necessary  parties.  And  where 
the  suit  is  by  or  against  the  cestuis  que  trust  (or  beneficiaries) 
the  trustees  also  are  necessary  parties.  The  trustees  have  the 
legal  interest,  and  therefore  they  are  necessary  parties,  {b)  The 
eestuis  que  trust  (or  beneficiaries)  have  the  equitable  and  ulti- 
mate interest  to  be  affected  by  the  decree,  and  therefore  they  are 
necessary  parties  ^  (e)     Indeed,  in  England,  the  general  rule  is, 

1  See  ABte,  §  168, 164,  and  the  Orders  in  Chancery  of  1841,  cited  §  160.  note. 

*  Mone  u.  Sadler,  1  Cox,  852;  HaUett  v.  Hallett.  2  PalRe.  16,  22;  Fish  v.  How- 
land,  1  Paige,  28 ;  Ante,  $  160,  164 ;  Poet,  §  216,  216 ;  Harrison  v.  Stewardson,  2 
Hare,  630,  682. 

«  Ante.  §  106  and  note,  160, 164 ;  Post.  §  207  a.  207  b,  216,  218 ;  Hallett  r.  Hallett, 
2  Paige.  16, 22, 23 ;  Manning  v.  Thesiger.  1  Sim  &  Sta.  106.  See  Harrison  r.  Steward- 
son,  2  Hare.  630,  632 ;  Ante,  §  160 ;  Post.  §  216. 

*  FaithftU  V.  Hunt.  3  Anst  761.  But  see  Ante,  $  160.  and  note,  and  the  Orders  in 
Chancery  of  1841,  Orders  80  and  31.  there  cited ;  Ante,  f  168  and  note.  164.  206. 

»  See  Calvert  on  Parties,  ch.  3,  §  9,  pp.  208-220 ;  Edwards  on  Parties.  168-167. 

*  Cooper,  £q.  n.  34;  Mltf.  Bq.  PI.  by  Jeremy,  176. 179;  Adams  r.  St.  Leger,  1 

(a)  Upon  a  snit  for  the  constmction  son  v.  Vroom,  42  N.  J.  £q.  290;  Kirk- 

of  a  Witt  which  disposes  of  land,  the  par-  patriclc  v.  Coming.  88  N.  J.  Eq.  234  ; 

ties  should  be  presented  in  the  bill  in  the  Yanrington  «.  Robinson,  141  Mass.  460. 
precise  capacity,  either  as  heirs-at-law,  (b)   Harlow  v.  Mister,  64  Miss.  26, 


or  aa  devisees  or  legatees,  in  which  it  is      Stome  v.  Farr,  17  III.  App.  491. 
•ought  to  charge  or  hind  them.    Lomer-  (c)  Tyson  p.  Applegate,  40  N.  J.  £q. 


204 


EQUITY  PLEADINGS. 


[CH.  IV, 


that  if  property  is  given  to  trustees  for  certain  cestuis  que  trust 
(or  beneficiaries)  a  court  of  equity  will  decree  it  to  be  paid  to 
the  latter,  and  not  to  the  trustees ;  so  that  the  beneficiaries  are 
emphatically  the  direct  parties  in  interest.^  (a)  For  a  similar 
reason,  all  persons  who  have  -specific  charges  on  trust  property, 
derived  under  the  trust,  and  appertaining  to  the  due  execution 
of  it,  are  generally  required  to  be  made  parties  to  suits  respecting 
the  due  execution  of  the  trust,  or  touching  their  rights  therein, 
whenever  the  persons  are  definitely  ascertained,  and  the  trust  is 
of  a  limited  nature.^  (() 

Ball  &  B.  181,  184, 186;  (Toart  v.  Jeffery,  1  Sim.  &  8tu.  105;  Wood  v.  WUliams,  4 
Mad.  186:  Bart  v.  Denn«t,  2  Bro.  Ch.  226;  Otbourn  i;.  Fallows,  1  Ruas.  &  M.  741 ; 
Malin  v.  Malin,  2  Johns.  Cb.  288 ;  Fish  r.  Rowland,  1  Paige,  20 ;  [StiilweU  v,  M'Neely, 
1  Green,  Ch.  806;]  Ante,  §  150, 201,204-206 ;  Holland  v.  Baker,  8  Hare.  68 ;  Roberts 
V.  Tunstall,  4  Hare,  261.  VHiere  property  is  settled  in  trust  in  remainder,  for  the 
persons  who  should  be  the  next  of  kin  of  the  tenant  for  life  at  her  death  the  pre- 
sumptive next  of  kin  are  not  necessary  parties  to  a  suit  instituted  for  the  execution  of 
the  trust  during  the  lifetime  of  the  tenant  for  life.    Fowler  v.  James,  1  Phill.  803. 

1  Weatherby  o,  St.  Giorgio,  2  Hare,  624, 629;  Ante,  §  149, 150 ;  Post,  §  216-217 ; 
Baker  v.  Harwood,  1  Hare,  327 ;  Holland  v.  Baker,  8  Hare,  68.  In  ths  last  case.  Mr. 
Vice-Chanoellor  Wigram  said :  **  Now  prima  facie,  I  take  it  to  be  the  duty  of  trustees, 
being  parties  to  a  bill  affecting  the  trust  property,  to  insist  that  the  cestuia  que  truet 
should  be  brought  before  the  court.  Trustees  are  not  themselves  owners  of  the 
property ;  they  are,  in  a  sense,  agents  for  the  owners  in  executing  the  trusts ;  but 
they  are  not  constituted  agents  for  the  purpose  of  defending  the  owners  against  the 
adverse  claims  of  third  parties  in  this  court.  It  is  the  duty  of  trustees  in  such  a  situa- 
tion to  object  that  the  owners  of  the  estate  are  not  before  the  court ;  and  I  think  it 
is  the  right  of  trustees  in  that  case  to  insist  that  the  onus  of  resisting  adverse  claims 
shall  be  thrown  upon  the  cestuis  que  trust,  and  not  on  themselves."  But  see  AUen  v. 
Knight,  6  Hare,  272. 

>  Mitf.  Eq.  PI.  by  Jeremy,  176 ;  Ante,  §  150 ;  Harrison  v.  Stewardson,  2  Hare, 
680.    [Where  the  trustees  of  a  dissenting  chapel,  having  power  to  mortgage  the 


806;  Brokaw  v.  Brokaw,  41  Id.  216; 
Boyden  o.  Partridge,  2  Gray,  190  ;  North- 
ampton National  Bank  v.  Crafts,  146 
Mass.  444.  To  a  bill  in  equity  by  trus- 
tees under  a  will,  to  obtain  the  instruo- 
tions  of  the  court,  upon  the  question 
whether  dividends  of  stock  and  money 
are  to  be  treated  as  income  payable  to 
the  tenant  for  life,  or  as  part  of  the  prin- 
cipal, those  interested  in  the  remainder, 
and  in  being,  are  necessary  parties.  Gor- 
don V.  Green.  118  Mass.  269.  See  Sears 
V.  Hardy,  120  Mass.  624 ;  Jewett  v.  Tucker, 
189  Mass.  566-,  libby  v.  Norrif,  142  Mass. 
246. 


(a)  They  may  be  sole  plaintiffs  when 
the  trustee  has  an  adverse  interest  and 
is  made  defendant.  Webb  v.  Vermont 
Central  R.  Co.  9  Fed.  Rep.  793.  See 
Gandy  v.  Gandy,  80  Ch.  D.  67 ;  Barrett 
V,  Brown,  86  N.  C.  666. 

(6)  Where  a  suit,  brought  by  a  trus- 
tee to  recover  the  trust  property,  does 
not  give  rise  to  any  conflict  of  interests 
between  him  and  the  cestuis  que  trust,  and 
does  not  involve  an  investigation  into 
their  relations  with  each  other,  the  ces- 
tuis que  tru^  are  not  necessary  parties. 
Horsley  ».  Fawcett,  11  Beav.  666;  Carey 
V.  Brown,  92  U.  S.  171, 172;    Hickox  u. 
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§  207  a.  There  are,  however,  some  exceptions  to  the  rule,  as 
we  shalj  presently  see.  Thus,  for  example,  if  each  party  is  en- 
titled to  an  aliquot  part,  such  as  a  quarter  or  a  half  of  an  ascer- 
tained and  definite  trust  fund,  in  such  a  case  he  may  sue  for  his 
own  portion  thereof  without  making  the  other  cestuis  qae-  trust 
(or  beneficiaries)  parties,  for  there  is  no  community  of  property, 
or  other  matter,  in  virtue  of  which  they  have,  or  can  have,  any 
interest  in  the  suit  or  subject  of  the  suit^  So,  wherever  a  great 
practical  inconvenience  would  arise  from  a  strict  application  of 
the  general  rule,  there  the  court  has  power  to  relax  it,  in  order 
to  prevent  that,  which  is  laid  down  for  the  purposes  of  justice, 
from  working  the  contrary;  as,  for  example,  where  there  is  a 
small  property  to  be  divided  among  a  large  number  of  cestuis  que 
trusty  who  are  foreigners  resident  abroad.  The  like  exception 
would  seem  to  apply,  where  the  eestuis  que  trust  (or  beneficiaries) 
are  very  numerous,  or  the  description  of  them  is  so  general,  that 
it  is  difficult  or  impracticable  to  ascertain,  in  the  first  instance, 
who  are  all  the  persons  included  therein,  or  many  are  unknown  or 
are  resident  abroad.  Under  such  circumstances,  the  proper  in- 
quiries may  be  directed  to  be  made  before  a  master,  before  the 
final  decree.* 


property  by  consent  of  a  majority  of  the  male  subscribers  of  the  congregation,  mort- 
gaged it  with  a  power  of  sale,  and  the  mortgagee  convejed  to  A.  B.,  it  was  held  in  a 
salt  by  the  trustees  against  A.  B.,  insisting  that  he  was  liable  as  assignee  of  the 
mortgagee,  and  not  as  purchaser,  and  claiming  the  balance  of  the  yalue  of  the  prop- 
er^ above  the  mortgage  debt,  that  aU  the  male  subscribers,  members  of  the  congre- 
gation, were  necessary  parties.    Minn  v.  Stant,  16  Beav.  49.] 

1  Post,  §  212 ;  Hutchinson  r.  Townsend,  2  Keen,  676 ;  Morley  t7.  Reynoldson,  2 
Hare,  570 ;  Smith  v.  Snow,  3  Mad.  10.;  [Hares  v.  Stringer,  16  Beav.  206.] 

«  Ibid.;  Hawkins  v,  Hawkins,  1  Hare,  648,  646;  Ante,  §  94;  Post,  §  208,  217; 
Hanrey  v.  Harvey,  4  Beav.  215, 220,  221.  See  Ante,  §  168,  note;  Holland  v.  Baker, 
8  Hare,  68.  In  this  case,  Mr.  Vice-Chancellor  Wigram  said :  "  I  haye  said  that  it  is 
the  duty  of  the  trustees  to  require  that  aU  their  ceMtuis  que  trust  should  be  before  the 
court  If  the  court  is  to  dispense  with  the  presence  of  any  number  of  them,  in  order 
to  avoid  the  inconvenience  of  bringing  so  large  a  body  of  creditors  before  the  court, 
it  seems  of  necessity  to  follow,  that  the  trustees  of  the  property,  upon  which  the  court 
is  to  act»  should  be  parties  to  that  record,  tliat  they  at  least  might  be  able  to  inform 
the  court,  whether  it  is  sufficiently  framed  with  reference  to  the  interests  of  the  whole 
of  the  cestms  que  trust,  by  the  selection  of  those,  who,  in  the  existing  state  of  things. 


EUiott,  10  Sawyer,  415 ;  Ashton  v.  At-  N.  C.  566  ;  Waring  v.  Turton,  44  Md. 

lantic  Bank,  8  Allen,  217;  Boyden  v.  536;  Newark  Savings  Inst  v.  Jones,  86 

Partridge,  2  Gray,  190 ;  Adams  v.  Brad-  N.  J.  £q.  406 ;  Swift  r.  StebMns,  4  Stew. 

ley,  12  Mich.  846;  Barrett  v.  Brown,  86  &  Port  447.    See  Ante,  §  160,  note  (a). 
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§  207  (.  This  last  position  may  be  illustrated  by  the  case  where 
the  class  of  persons  interested  and  entitled  to  share  in  the  prop- 
erty are  very  numerous,  as,  for  example,  in  case  of  residuary 
legatees,  who  are  very  numerous ;  there  the  rule,  whether  all  or 
part  of  them  shall  be  inserted  in  the  suit,  is  a  question  of  mere 
convenience,  to  be  decided  by  the  court ;  and,  in  many  cases,  the 
court  will  permit  a  few  of  the  residuary  legatees  to  sue  in  behalf 
of  all.  ^  (a)    So  scheduled  creditors,  under  a  creditor's  deed,  who 

are  in  a  positioii  adequately  to  represent  the  interests  of  the  bodj.  I  do  not  doabt 
that  the  coart  does  allow  a  selected  number  to  represent  a  numerous  body  of  defend- 
ants, whose  interests  are  sought  to  be  adversely  affected  in  a  suit  Lord  Eldon 
repeatedly  said  it  might  be  done,  if  the  purposes  of  justice  required  it;  and  Lord  Gotten- 
ham,  in  Attwood  v.  Small,  after  saying  that  the  right  course  was  to  bring  all  parties 
before  the  court,  observed,  that  courts  of  justice  are  bound  to  have  regard  to  the 
mode  in  which  the  affairs  of  mankind  are  conducted ;  and  when,  in  consequence  of 
the  mode  of  dealing,  it  would  be  impossible  to  work  out  justice,  if  the  rule  requiring 
all  persons  to  be  present  were  not  departed  from,  it  must  be  relaxed,  rather  than  be 
allowed  to  stand  as  an  obstruction  to  justice.  I  shall  not  be  in  the  least  degree  devi- 
ating flrom  that  rule  in  this  case,  by  holding,  that,  so  far  as  the  supplemental  bill  is 
concerned,  the  trustees  ought  to  be  parties,  where  a  few  of  the  creditors  are  chosen 
to  represent  the  whole/' 

^  Harvey  v.  Harvey,  4  Beav.  215,  220,  221.  In  this  case.  Lord  Langdale  said : 
"  The  principal  point  which  arose  for  decision  in  this  case  was  whether  a  legacy, 
given  by  the  will  of  the  testator  after  the  death  of  the  tenant  for  life  to  a  class  of 
persons  not  now  ascertained,  but  who  are  to  be  ascertained  upon  the  death  of  the 
tenant  for  life,  was  Yoid  for  remoteness.  Two  objections  for  want  of  parties  were 
taken  by  the  defendants.  The  first  was,  that  it  was  not  competent  for  tlie  plaintiff 
to  sue  'on  behalf  of  herself  and  all  others,'  who  were  in  the  like  interest;  for,  as 
some  questions  might  arise  between  tliem,  the  suit  could  not  be  sustained  unless  all 
the  persons  who  had  presumptive  rights  to  a  share  of  this  legacy  were  before  tlie 
court  Questions  of  this  nature,  whether  certain  persons  so  circumstanced  are  or 
are  not  indispensable  parties  to  a  suit,  are  very  much  questions  of  convenience ;  and, 
in  this  case,  I  am  of  opinion  that,  though  some  inconvenience  may  arise  in  not  hav- 
ing aU  the  parties  presumptively  entitled  before  the  court,  yet  that  such  inconven- 
ience would  be  considerably  less  than  would  necessarily  arise  from  requiring  them 
to  be  made  parties  in  this  stage  of  the  cause ;  and  which  would  probably  amount 
to  a  complete  obstruction  of  the  suit,  and  would  render  it  impossible  ever  to  bring 
it  to  a  hearing.    My  opinion  is,  that  the  first  objection  must  therefore  fail.    The 


(a)  Where  the  heirs  or  legatees  are 
numerous,  it  rests  largely  in  the  discre- 
tion of  the  court  to  determine  how  far 
they  should  be  joined,  considering  on 
the  one  hand  the  difllculty  and  expense 
of  joining  them,  and  on  the  other  the 
importance  of  having  such  a  representa- 
tion as  will  enable  the  question  at  issue 
to  be  fairly  tried ;  and  if,  upon  a  bill  by 
one  of  many  heirs,  on  behalf  of  all,  the 


plaintiff's  individual  interest  is  trivial  in 
amount,  and  it  appears  by  the  biU  that 
he  knows  the  names  and  residences  of 
all  the  parties  in  interest,  a  majority  of 
whom  are  within  the  jurisdiction,  or 
near  at  hand,  the  court  will,  upon  de- 
murrer, dismiss  the  bill  for  want  oi 
proper  parties.  Smith  v.  Williams^ 
116  Mass.  610. 
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were  not  parties  thereto,  have  been  held  not  necessary  parties  to 
a  suit  by  a  subsequent  encumbrancer,  to  have  the  moneys  out  of 
which  it  was  intended  to  pay  such  creditors,  raised,  the  trustees 
being  parties.^ 

§  208.  Upon  the  general  principles  of  courts  of  equity,  there 
would  be  an  impropriety  in  binding  either  the  legal  claimants,  or 
the  equitable  claimants,  unless  they  were  fully  represented,  and 
permitted  to  assert  their  rights  before  the  court;  and  if  not 
bound,  the  decree  would  not  be  final  on  the  matter  litigated. 
If  the  cestuis  que  tru9t  (or  beneficiaries)  should  not  be  made  par- 
ties to  the  suit,  and  their  interests  are  apparent^  a  court  of  equity 
will  sometimes,  as  a  matter  of  indulgence,  and  to  prevent  further 
delay  and  expense,  allow  them  (if  they  wish)  to  bring  forward 
their  claims  by  petition,  in  order  to  have  their  interests  ascer- 
tained, and  their  rights  protected.*^  But  at  all  events,  they  may 
bring  a  bill  against  their  trustees  and  the  original  plaintiff,  to 
assert  and  protect  their  rights  in  the  other  suit^ 

other  objection  for  want  of  parties  is  this :  it  being  a  question  whether  the  legacy 
is  Toid  for  remoteness,  it  may  happen  that  the  next  of  kin  have  an  interest  in  tlie 
legacy.  Tliat  the  next  of  kin  will  be  convenient  or  proper  parties,  provided  they 
can  be  had  here  without  inconvenience  to  the  other  side,  is  a  matter  of  no  doubt. 
The  plaintiff  herself  has  considered  that  they  would  be  proper  parties,  because  she 
has  made  one  of  the  next  of  kin,  and  another  person,  who  is  both  heirat-law  of  the 
testator,  and  legal  personal  representative  of  another  next  of  kin,  defendants ;  and 
the  widow,  who  would  be  entitled  to  a  share  of  the  legacy  in  case  of  intestacy,  is 
also  a  defendant.  The  plaintiff  alleges  that  there  are  now  sufficient  persons  here 
to  argue  the  question,  or  to  maintain  the  interest  of  the  next  of  kin.  This,  again, 
is  a  state  of  things  in  which  the  court  may  consider  a  suit  properly  constituted  on 
the  ground  of  convenience;  and,  looking  with  that  view  at  the  allegations  contained 
in  the  bill  and  the  answer,  it  does  not  now  appear  known  that  there  will  be  a  pre- 
ponderating inconvenience  by  bringing  the  next  of  kin  before  the  court  I  am, 
therefore,  of  opinion  that  the  cause  canpot  proceed  without  some  further  inquiry 
respecting  the  next  of  kin ;  and,  upon  this  occasion,  I  must  order  an  inquiry  who 
are  the  next  of  kin,  and  who  are  the  legal  personal  representatives  of  such  of  the 
next  of  kin  as  are  dead.  I  make  no  other  order ;  because.  In  the  end,  it  may  turn 
out,  when  we  know  who  are  the  next  of  kin,  that  it  would  be  necessary,  or  at  least 
proper,  for  the  plaintiff  to  proceed,  even  in  the  absence  of  the  other  next  of  kin. 
The  question  which  I  determine  in  the  present  stage  of  the  cause  Is  this,  that  there 
is  nothing  upon  which  I  can  act  to  show  that  there  would  be  a  preponderating  in- 
convenience in  bringing  before  the  court  the  other  next  of  kin,  or  their  represen- 
tatives. There  must  be  an  inquiry  before  any  further  steps  can  be  had."  See 
Weatherby  o.  St  Giorgio,  2  Hare,  029.  But  see  Hawkins  v.  Hawkins,  1  Hare,  548; 
Ante,  §  104, 106;  Batten  v.  Parfitt,  2  Y.  &  Coll.  Ch.  848. 
1  Powell  V.  Wright,  7  Beav.  444. 

*  Drew  0.  Harman,  5  Price,  819,  824. 

*  Cnagh  V.  Nugent,  Mosely,  865, 860.    Though  there  are  ever  so  many  contingent 
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§  209.  Upon  this  ground  it  is,  that  if  a  bill  be  brought  by  a 
cestui  que  trust  for  a  specific  performance  of  a  covenant  under 
seal,  made  to  a  trustee  for  the  benefit  of  the  plaintiff,  the  trustee 
must  be  made  a  party  to  the  suit.^  So  if  a  bill  should  be  brought 
by  a  cestui  que  trusty  to  foreclose  a  mortgage  given  to  a  trustee 
for  his  benefit,  the  trustee  should  be  made  a  party.  ^  So,  if  a 
cestui  que  trust  should  bring  a  bill  to  enforce  the  trust,  against  a 
third  person,  to  whom  the  trustee  has  assigned  the  property  in 
violation  of  the  trust,  the  trustee  should  be  made  a  party;  for 
he  is  ultimately  bound  for  the  due  fulfilment  of  the  trust ^  On 
the  other  hand,  if  the  trustee  should  bring  a  bill  for  a  specific 
performance  of  articles,  the  cestuis  que  trust  should  be  made 
parties.^  So,  if  a  bill  for  the  redemption,  or  a  bill  for  the  fore* 
closure  of  a  mortgage,  should  be  brought  against  a  trustee,  the 
cestuis  que  trust  are,  in  each  case,  necessary  parties.^ 

§  210.  And,  where  there  are  divers  trustees,  in  a  suit  to 
enforce  the  trust,  or  to  set  it  aside,  all  the  trustees  should  be 
made  parties ;  for  all  of  them  have  a  community  of  interest  (a) ; 

limitations  of  a  tnitt,  it  is  an  establislied  rale  that  it  is  sufficient  to  bring  the  trustee 
before  the  court,  together  with  him  in  whom  the  first  estate  of  inheritance  is  vested. 
Hopkins  v,  Hopkins,  1  Atk.  600;  Cholmondeley  v.  Clinton,  2  Jac  &  Walk.  188. 

1  Cooke  V.  Cooke,  2  Vem.  86;  Cope  v.  FAny,  2  Jac.  &  Walk.  6S8 ;  Hook  v.  Kin- 
near,  8  Swanst.  417,  note. 

*  Wood  V.  Williams,  4  Mad.  186.  Where  the  original  trustees,  haying  the  legal 
estate,  and  all  the  cestws  que  trusty  haTing  the  beneficial  interest,  are  before  the  court, 
intermediate  trustees  for  the  benefit  of  the  latter  are  said  not  to  be  necessary  parties. 
Head  v.  Teynham,  1  Cox,  67.  What  is  the  ground  of  this  distinction,  since  the 
intermediate  trustees  have,  or  may  have,  an  equitable  interest,  either  primary  or 
secondary  1  A  person,  with  whom  a  trust  deed  has  been  deposited,  and  who  has 
delivered  it  up  to  the  original  party,  who  executed  it,  if  not  charged  with  a  breach 
of  trust,  need  not  be  made  a  party  to  a  bill  by  the  cestuU  que  trutt  for  a  specific  per- 
formance of  the  trust,  and  a  redelivery  to  them  of  the  deed.  Enye  v.  Moore,  1  Sim. 
&Stu.  61;  Ante,  §207. 

'  Burt  V,  Dennet,  2  Bro.  Ch.  226;  Lund  v.  Blanshard,  4  Hare,  28 ;  Ante,  §  207. 

«  Kirk  0.  Clark,  Prec.  Ch.  276 ;  Douglas  v.  Horsfall.  2  Sim.  &  Stu.  184;  MaUn  v. 
Malin,  2  Johns.  Ch.  238;  Ante,  §  287. 

ft  Calveriey  v.  Phelp,  6  Mad.  229;  Whistler  v.  Webb,  Bunb.  68;  Ante,  f  207.  [In 
a  suit  by  the  trustees  of  a  composition  deed  to  compel  the  assignor  to  perfect  the 
transfer  of  a  portion  of  the  trust  property,  the  cfstuis  que  trutt  are  not  necessary 
parties ;  otherwise  as  to  a  purchaser  to  whom  the  trustees  contracted  to  sell  the 
property.  Alexander  v,  Cana,  1  De  Gex  &  Sm.  416.  See  Maule  v.  Beaufort,  1  Russ. 
849.]  

(a)  The  relation  of  the  trustees  to  in  their  charge  is  not  that  of  debtor  and 
each  other  with  respect  to  the  trust  funds     creditor.  Ex  parte  Taylor,  18  Q.  B.  D.  296. 
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and  otherwise  there  might  be  different  suits  brought  by  or  against 
each;  and,  under  ordinary  circumstances,  the  bill  will  not  be 
maintained,  without  all  of  them  are  so  joined.^  For  a  similar 
reason,  if  there  are  divers  cestuis  que  trusty  all  of  them  should  be 
made  parties  to  a  bill  touching  the  common  interest.' 

§  211.  Where  any  of  the  trustees  are  dead,  the  survivor  or 
survivors  of  them  must  be  made  parties  to  a  suit  respecting  the 
subject-matter  of  the  trust.  ^  And  if  all  the  trustees  are  dead, 
and  the  estate  is  an  estate  of  inheritance,  the  heir,  or  other 
proper  representative  in  the  realty,  of  the  survivor,  should  be 
made  a  party.  But  if  the  trust  be  of  a  term,  or  othei:  chattel 
interest,  the  personal  representative  of  the  survivor  only  need  be 
made  a  party.^  If  the  trustee  has  assigned  his  trust  absolutely, 
the  assignee  should  be  made  a  party  in  his  stead ;  and  the  trustee 
need  not  be  made  a  party,  unless  the  assignment  is  a  breach  of 
trust  ^    If,  pending  a  suit,  some  of  the  trustees  of  a  charity  should 

^  In  re  Chertoej  Bfarket,  6  Price,  261. 

*  Hamm  v,  Stevens,  1  Vera.  110 ;  1  Eq.  Abr.  72 ;  Lowe  v.  Morgan,  1  Bro.  Ch. 
368,  and  Mr.  Belt's  note;  Ante,  §  149,  160,  207;  Post,  $  218, 216,  217;  Harrison  v. 
Stewardson,  2  Hare,  680;  Weatherby  v.  St.  Giorgio,  2  Hare,  624,  629;  Hawkins  u. 
Hawkins,  1  Hare,  648, 646.  But  see  Montgomerie  r.  Bath,  8  Ves.  660.  In  Goodson 
V.  Elliason,  8  Ross.  688,  where  a  bill  was  brought  by  a  purchaser  of  a  portion  of  the 
tniBt  property  from  the  cettuis  que  trust  against  the  trustee  for  a  conyeyance  of  the 
legal  title,  Lord  Eldon  at  first  thought,  that  all  the  eestuis  que  trust  should  be  made 
parties  to  the  bill,  and  that  the  trustee  was  not  bound  to  convey  a  portion  of  the 
estate ;  but  was  entitled  to  be  delivered  from  the  whole  trust.  But  afterwards  a 
decree  was  made  without  their  being  made  parties.  It  is  not  yery  easy  to  peroeiye, 
from  the  report,  how  Lord  Eldon  escaped  from  his  original  difficulty ;  for  no  reason 
is  given  for  his  change  of  opinion. 

B  See  Post,  f  218.    [See  Griffith  v.  Vanheythuysen,  9  Hare,  86.] 
4  Cooper,  Eq.  PI.  84 ;  1  Eq.  Abr.  72. 

*  Cooper,  Eq.  PL  84,  Bromley  v  Holland,  7  Ves.  8, 11;  b.  o.  6  Yes.  610 ;  Cooper, 
19;  Ante,  f  168;  Burt  i;.  Dennet,  2  Bro.  Ch.  226.  The  different  forms  of  suit  by 
a  cestm  que  trust  in  respect  of  claims  against  the  trustees  and  strangers,  as  debtors,  or 
liable  to  the  trust,  are  thus  commented  on  by  the  Vice-Chancellor  Shadwell  in  Lund 
V.  Blanshard,  4  Hare,  28 :  "It  is  difficult  to  lay  down  any  general  rule  as  to  the 
Ihune  of  a  suit  by  a  cestui  que  trust  in  respect  of  claims  against  strangers,  as  debtors, 
or  liable  to  the  trust,  by  reason  of  the  misconduct  of  the  trustees,  or  parties  to  whom 
the  stranger  is  primarily  liable.  There  are,  apparently,  three  forms  of  suit  applica- 
ble to  such  cases,  according  to  circumstances.  First,  the  cestui  que  trust  may  not  be 
entitled,  or,  at  least,  not  able  usefully  to  do  more  than  compel  his  trustees  to  allow 
him  to  sue  the  third  party  at  law,  as  in  the  case  of  a  claim  for  unliquidated  damages, 
and  nocoUnsion  between  the  debtor  and  the  trustee.  Secondly,  the  relief  against 
the  third  party  may  be  such  as  a  court  of  equity  will  administer,  and  the  cestm  que 
trust  may  be  entitled  to  sue  the  trustees  and  the  third  party  joinUy,  but  be  hound 
to  confine  his  suit  to  that  specific  matter  in  respect  of  which  alone  the  third  party 
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die  and  others  resign,  and  new  trustees  are  appointed  before  any 
decree,  they  ought  to  be  made  parties  to  the  suit;  otherwise,  as 
they  come  in  under  the  founder,  and  not  under  the  former  trus- 
tees, for  whom  they  are  substituted,  they  will  not  be  bound  by 
the  decree.* 

§  212.  There  are,  howcYcr,  certain  qualifications  of  the  general 
rule,  some  of  which  have  been  already  incidentally  noticed,  either 
standing  upon  distinct  principles,  consistent  with  the  rule  itself, 
or  admitted  as  just  exceptions  to  it.  In  the  first  place,  if  there 
is  a  certain  and  fixed  trust  fund,  and  each  cestui  que  trust  has  a 
certain  aliquot  part  in  it,  distinct  from  the  others,  so  that  there 
is  no  common  interest  in  the  object  of  the  bill,  the  others  need 
not  (as  we  have  seen)  be  made  parties.'  Thus,  where  the  object 
of  a  bill,  brought  by  an  assignee  of  one  seventh  part  of  an  ascer- 
tained fund,  standing  in  the  name  of  trustees,  was  to  compel  the 
latter  to  transfer  to  him  his  seventh  part  in  the  trust  fund,  it  was 
held,  that  the  eestuis  que  trust  of  the  remaining  six  seventh  parts 
were  not  proper  parties,  and  a  demurrer  by  them  on  that  account 
was  allowed.' 

§  218.  In  the  next  place,  if  there  are  several  trustees  who  are 
all  implicated  in  a  common  breach  of  trust,  for  which  the  cestui 
que  trust  seeks  relief  in  equity,  he  may  bring  his  suit  against 
all  of  them,  or  against  one  of  them  separately,  at  his  election ;  ^ 

ifl  liable,  and  not  at  Ubertj  to  make  it  part  of  a  snit  for  the  general  adniinietratSon 
of  the  trust,  as  in  Salvidge  v.  Hyde  (Jac.  161),  and  Pearse  v.  Hewitt  (7  Sim.  471). 
Thirdly,  there  are  cases  in  which  the  third  party,  against  whom  a  limited  demand 
is  made,  roaj  properly  be  made  a  party  to  a  suit  for  the  general  administration  of 
a  trust,  with  which,  except  in  respect  of  that  limited  demand,  he  has  no  concern. 
Attorney  General  v.  Cradock  (3  Myl.  &  Cr.  86) ;  Salridga  o.  Hyde  (Jac  163,  per 
Lord  Eldon)." 

^  Attorney  General  v.  Foster,  2  Hare,  81. 

'  Ante,  §  207  a;  Smith  v.  Snow,  3  Mad.  10;  [Haret  v.  Stringer,  16  Beav. 
206.] 

*  Smith  V.  Snow,  8  Mad.  10 ;  Ante,  §  207  a ;  Perry  v.  Knott,  6  Bear.  298.  See 
Montgomerie  9.  Bath,  3  Ves.  660,  and  Lowe  v.  Morgan,  1  Bro.  Ch.  868,  and  Mr.  Belt's 
note ;  Ante,  §  207 ;  Hutchinson  v.  Townsend,  2  Keen,  676.  But  it  would  be  other- 
wise in  a  case  where  there  had  been  a  breach  of  trust,  and  the  whole  fund  was  not 
forthcoming.  Lenaghan  v.  Smith,  2  Phill.  801,  where  Lord  Chancellor  Cottenham 
disapproved  of  the  case  of  Perry  v.  Knott  [See  also  Wyllie  v.  EUioe,  6  Hare,  610 ; 
Penny  v.  Penny,  9  Hare,  30.] 

«  Walker  v,  Symonds,  3  Swanst.  76 ;  Franco  v.  Franco,  3  Ves.  76 ;  Ex  parte  Angle, 
Barnard.  Ch.  428 ;  8.  o.  2  Atk.  163;  Wilkinson  v.  Parry,  4  Russ.  272,  and  Mr.  Rus- 
sell's note ;  May  ».  Selby,  1  Y.  &  Coll.  Ch.  286 ;  Bridget  v,  Hames.  1  Coll.  72.  [See 
Chancellor  v.  Morecraft,  11  Beav.  264.]    But  in  Munch  o.  Cockerell,  8  Sim.  219,  the 
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for,  in  Buch  case,  the  tort  may,  by  analogy  to  the  law,  be  treated 
as  several,  as  well  as  joint     Again,  if  a  bill  is  brought  by  one 

Tiofr<:hanceUor  held  the  contrary  doctrioej  and  that  all  should  be  joined.  See  Ante, 
S  76  6 ;  Poet,  §  214,  and  note.  Whether  this  case  is  maintainable  in  opposition  to  the 
other  autliorities,  maj  admit  of  question.  Why  should  not  t^  cestui  que  trust  be  at  lib* 
ertj  to  waive  his  rights  as  to  some  trustees,  and  pursue  them  against  others,  where 
all  are  liable  in  solidot  See  Post,  §  214  a.  It  is  but  justice  to  the  learned  Ticenshan- 
cellor  to  give  his  reasoning  at  large  in  the  case  of  Munch  r.  Cockerell,  and  to  show 
the  manner  in  which  he  disposes  of  the  language  used  in  the  former  authorities.  "  I 
have  read  through,"  says  he,  "  tlie  report  of  Walker  o.  Sjmonds.  Now  that  case  it- 
self affords  one  instance  of  what  was  thought  at  least  to  be  the  rule  in  the  profession ; 
because  the  representatiTes  of  Donnithome  and  Griffith,  the  two  deceased  trustees, 
were  made  parties,  along  with  the  surviTing  trustees ;  and  I  observe  that  Lord  £idon 
nowhere  lays  down  the  general  proposition  that,  if  there  be  three  trustees  who  have 
committed  default,  the  suit  may,  at  tlie  option  of  the  plaintiff,  be  brought  against  one 
only.  He  says  no  such  thing ;  but  what  he  does  say  is,  that  when  three  trustees  are 
involved  in  one  common  breach  of  trust,  the  cestui  que  trust,  suffering  fVom  that  breach, 
and  proving  that  the  transaction  was  neither  authorized  nor  adopted  by  him,  may 
proceed  against  any  or  all  of  the  trustees.  3  Swanst.  76.  But  his  lordship  does  not 
tell  us  whether,  when  he  uses  the  words  '  may  proceed,'  he  means  that  they  should 
apply  to  proceedings  by  suit,  or  to  proceedings  on  a  decree  which  has  been  ob- 
tained in  a  suit.  There  is  a  difference  between  bringing  the  suit,  originally, 
against  all  that  were  defaulters,  and  then,  when  a  decree  has  been  obtained, 
proceeding  on  the  decree  against  one  of  them  only,  and  proceeding  originally,  in 
framing  the  suit  against  one  defaulter  only.  The  language  of  Lord  Eldon  is 
so  general  on  the  point,  that  I  do  not  take  it  to  be  a  general  authority  for  the 
propoeition,  that,  where  several  trustees  have  made  default,  the  suit  may,  at 
the  option  of  the  plaintiff  (unless  there  be  special  circumstances  in  the  case)  be 
brought  originally  against  one  only.  It  may  constantly  happen,  that  there  has  been 
default  in  some  trustees,  affecting  portions  of  the  trust  fund ;  but,  if  there  be  other 
trustees,  that  represent  the  fund,  it  is  quite  clear,  that  that,  which  is  the  fruit  of  the 
suit,  must  be  restored  as  part  of  the  fund,  and  must  be  handed  over  to  the  other 
trustees.  Besides,  it  seems  to  me  that  this  proposition,  which  is  stated  to  liave  fallen 
from  Lord  Eldon,  was  laid  down,  not  with  reference  to  any  thing  which  took  place  in 
the  course  of  discussion  prior  to  the  pronouncing  of  the  judgment,  but  when  a  dis- 
cussion arose  as  to  the  form  of  the  decree,  after  the  substance  of  the  judgment  had 
been  pronounced.  And  it  seems  to  have  been  a  very  special  case ;  because  Donni- 
thome, who  was  the  principal  defaulting  trustee,  died  first ;  and  it  appears  that  Isaac 
Harris,  who  was  his  representative,  had,  by  a  sort  of  composition  deed,  amalgamated 
his  own  assets  together  with  those  of  his  father,  so  as  to  form  a  general  fund  for  the 
relief  of  his  Esther's  creditors ;  and  Lord  Eldon  thought  that  it  would  be  exceedingly 
difficult  for  the  plaintiff,  Mrs.  Walker,  to  proceed  against  the  assets  of  Nicholas  Don- 
nithome, without  abandoning  her  claim  against  the  other  two ;  and  site  could  not 
very  well  go  on  against  the  other  two  without  abandoning  her  claim  against  the  as- 
sets of  Nicholas  Donnithome.  And,  with  reference  to  a  state  of  circumstances  so 
very  singular  as  those  in  that  case,  his  lordship  did  assert  the  general  proposition, 
which  is  attributed  to  him  in  the  report ;  and  he  did,  in  point  of  fact,  do  this :  he  dis- 
missed the  bill  as  against  Isaac  Harris,  without  costs,  and  allowed  the  plaintiff  to  go  on 
against  the  other  two  trustees,  taking  care  that  it  should  be  inserted  in  tlie  decree, 
that  all  demands  which  Mrs.  Walker  might  have  under  the  trust  deed,  or  against  the 
of  Donnithome,  as  assets,  the  surviving  trastees  would  be  entitled  to  enforce  for 
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trustee  against  the  other  to  compel  the  latter  to  replace  the  trust 
stock,  or  to  give  security  for  it  according  to  his  own  engagement 

their  own  benefit.  See  8  Swanst.  89.  That  was  entirely  upon  the  special  circnm- 
stances  of  the  case.  Tlie  case  of  Wilkinson  v.  Parry,  4  Rubs.  272,  furnishes  another 
insUnce  of  what  was  the  opinion  of  the  party  who  prepared  the  till  in  that  case,  for 
not  only  was  Nicholson,  who  was  the  defaulting  trustee,  made  a  party,  but  Slierwin 
also  was  made  a  party.  In  that  case,  the  master  of  the  rolls  did  not  say  that  it  was 
competent  to  the  plaintifEs,  at  their  own  option,  to  proceed  against  Nicholson  only ; 
but  that,  if  Sherwin  had  been  made  a  party,  no  relief  could  have  been  had  against 
him.  The  bill  was  filed  against  Nicholson  and  Parry ;  and  the  objection  was,  tliat 
Sherwin  was  not  a  party ;  but  the  master  of  the  rolls  said,  that  if  Sherwin  had  been 
made  a  party,  the  bill  must  have  been  dismissed  as  against  him.  The  circumstances 
of  that  case  were  as  follows :  Nicholson  and  Parry  were  originally  trustees,  and  Nicli- 
olson  became  desirous  of  returing  from  the  trust,  and  Sherwin  was  appointed  a  trustee 
in  his  place,  and  ezecnted  the  deed  ;  but,  before  he  acted,  he  intimated  a  wisli  to  be 
discharged  from  the  trusteeship  ;  and  then  a  deed  was  actually  prepared,  appointing 
Parry  to  be  sole  trustee,  but  that  deed  was  not  executed  by  Sherwin.  But  what  was 
the  special  circumstance  in  that  case  1  Sherwin  was  a  trustee,  and  he  never  had 
acted ;  and  the  master  of  the  rolls,  by  saying  that  the  bill  must  be  dismissed  as 
against  him,  took  that  view  of  the  case.  That  case  is  no  authority  whatever  for 
stating,  that,  where  complaint  might  lawfully  be  made  against  one  of  the  trustees,  it 
is  not  necessary  to  make  the  others,  against  whom  no  complaint  has  been  made,- 
partles  to  the  bill.  It  shows  only  that,  wliere  a  person  had  the  cliaracter  of  trustee, 
but,  de  facto,  was  not  a  trustee,  it  was  not  necessary  to  make  him  a  party ;  and,  inas- 
much as  the  bill  was  filed  not  against  Nicholson  only,  but  against  Nicholson  and 
Parry,  it  is  one  example,  amongst  many  others,  of  the  necessity  of  making  all  the 
trustees  parties.  In  the  report  of  the  case  of  Walker  v,  Symonds,  instances  are  glren, 
in  the  notes,  to  prove  a  proposition  which  I  should  have  thought  hardly  required 
proof;  namely,  that  certain  acts,  mentioned  in  the  notes,  may  be  considered  as  de- 
faults, for  which  the  trustee  may  be  liable.  But  in  the  very  first  of  those  cases,  the 
case  of  Bradwell  v.  Catchpole,  Maykew  had  disappeared,  but  had  never  answered,  nor 
could  he  be  found  to  be  served  with  the  process  of  the  commission  of  rebellion  ;  and, 
as  he  had  not  been  served  with  a  subpoena  to  hear  judgment,  there  could  be  no  de- 
cree against  him  ;  bnt  the  process  of  contempt  having  been  carried  on  against  him  to 
the  utmost  extent,  the  other  defendants  could  not  object  for  want  of  parties.  That 
admits,  that,  bat  for  that  circumstance,  the  objection  might  have  been  made.  I  see 
that  Mr.  Russell,  In  his  report  of  Wilkinson  v.  Parry,  states  what  the  general  rule  Is. 
He  says  :  '  Yet  cases  of  breaches  of  trust  seem  to  have  been  an  exception ;  and  it  has 
been  held,  that  a  cestui  que  truMt  may  proceed  against  the  surviving  trustees  alone,  with- 
out bringing  before  the  court  the  representatives  of  the  deceased  trustee,  who  were 
involved  in  the  same  acts  of  misconduct.'  Mr.  Russell  refers  to  the  case  of  Ex  parte 
Angle,  Barnard,  Ch.  42S,  8.  o.  2  Atk.  162,  and  also  to  the  decision  of  Lord  Eldou  in 
Walker  v.  Symonds,  on  which  I  have  commented.  But  it  does  not  appear  to  me, 
that  Ex  parte  Angle  justifies  the  general  proposition,  that  it  is  competent  to  the 
plaintiff,  at  his  option,  to  select  only  some  of  the  tnistees.  It  justifies  the  position 
that  Mr.  Russell  lays  down,  namely,  that  it  has  been  to  hefd,  because  it  was  so  held 
in  Kx  parte  Angle ;  but  we  must  look  at  the  circumstances  of  that  case.  The  pro- 
ceeding in  Ex  parte  Angle  was  founded  on  the  statute  4  Anne,  ch.  14,  which  regu- 
lated the  way  in  which  proceedings  should  be  had,  where  upon  the  petition  of  persons 
who  had  suffered  by  fire  and  other  calamities,  undertakers  were  authorized  to  collect 
money  for  the  benefit  of  the  sufferers ;  and,  in  that  case,  it  appeared  that  there  weret 
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solely  with  the  other  trustee ;  in  such  a  case  the  eestuis  que  trust 
need  not  be  made  parties ;  for  they  could  not  found  any  right  on 
their  own  part  upon  any  such  engagement,  as  they  could  have  no 
privity  with  it.^ 

§  214.  In  the  next  place,  the  frame  of  the  particular  bill 
may  also  furnish  a  ground  to  dispense  with  persons,  who  should 
otherwise  be  made  parties.^  Thus,  for  example,  if  a  bill  is 
framed  for  a  general  account  of  a  trust  fund  in  the  hands  of 
trustees,  all  of  them  should  be  made  parties,  (a)     But  if  the  bill 

originallj,  seventeen  managers,  and  seven  were  dead ;  and  it  was  submitted,  on  the 
part  of  the  survivors,  that  the  representatires  of  the  managers  who  were  dead  ought 
to  be  brought  before  the  court.  But  Lord  Hardwicke  said  it  was  not  necessary  to 
bring  those  representatives  before  the  court,  and  that  an  order  for  accounting  ought 
to  be  made  against  the  survivors.  If  you  look  at  the  4th  section  of  the  act,  you  will 
see  that  it  directs  that  the  undertakers  shall,  within  two  months,  account  before  one 
of  the  masters  of  the  Court  of  Chancery,  and  that  the  master  shall  have  power,  by 
the  common  methods  of  the  court,  to  examine  into  all  frauds  committed  by  the 
undertakers  and  tlieir  agents,  or  any  other  person  concerned  for  or  acting  under  them, 
and  report  the  same  to  the  court;  which  report,  being  confirmed  by  the  court,  it  shall 
be  in  the  power  of  the  lord  chancellor  to  impose  sucli  fine  and  costs  on  every  such 
oflbnder  as  the  nature  of  the  case  shall  require.  That,  of  course,  implies  that  it  was 
in  the  discretion  of  the  Judge  to  impose  such  fine  and  such  costs  on  each  or  any  of 
the  parties  as  the  court  thought  proper,  and,  of  necessity,  it  gives  the  court  the  Juris- 
diction to  proceed  against  some  and  omit  others ;  because  it  is  useless  to  say  that  the 
proceeding  shall  be  against  all,  when  it  is  in  the  power  of  the  court  to  impose  fines 
and  costs  upon  such  only  as  the  court  should  think  right  It  appears  to  me,  there- 
fore, that  this  section  of  the  act  did  entirely  justify  Lord  Hardwicke  in  saying  that 
it  was  not  necessary  to  bring  the  representatives  of  the  deceased  parties  before  the 
court.  Besides,  it  seems  that  under  the  act  the  court  might  proceed  in  a  summary 
way,  and  might  dispense  with  the  appearance  of  some  of  tlie  offenders.  The  act, 
indeed,  imposed  certain  forfeitures,  and  a  forfeiture  might  have  been  recovered  from 
the  representatives  of  those  who  were  dead.  But  it  might  have  been  thought  incon- 
venient, by  that  learned  lord,  that  any  action  should  be  directed  against  the  repre- 
sentatives of  those  who  were  dead ;  and,  tlierefore,  he  determined  to  impose  the  fines 
and  costs  on  those  only  who  were  alive,  and  to  enforce  payment  of  them  by  the  pro- 
cess of  the  court  It  seems  to  me,  therefore,  that  the  position  laid  down  by  Lord 
Eldon,  in  Walker  v.  Symonds,  does  not  support  the  general  proposition  contended 
ffir ;  and  the  whole  practice  of  the  profession  is,  I  believe,  against  it ;  and,  therefore, 
my  opinion  is,  that,  in  this  particular  case,  the  representatives  of  Evelyn  and  Logan 
ought  to  be  made  parties."  See  Ante,  §  127,  129,  139.  211 ;  Post,  §  214,  228.  In 
Cunolngham  v.  Pell,  5  Paige,  607,  it  was  held,  that  the  directors  of  a  corporation  were 
liable  to  the  stockholders  in  equity  for  a  fraudulent  breach  of  trust ;  and  that  a  suit 
might  be  brought  against  some  of  the  directors  for  such  breach  of  trust,  without 
making  all  the  directors  parties. 

1  Franco  ».  Franco,  3  Ves.  75;  Ante,  §  139 ;  Calvert  on  Parties,  ch.  1,  §  1,  7,  8; 
Post,  §  221,  228;  May  v.  Selby,  1  T.  &  Coll.  Ch.  235 ;  [Horsley  v.  Fawcett,  11  Beav. 
566.    But  see  Chancellor  v.  Morecraft,  11  Beav.  262.] 

«  Ante,  §  127, 129, 189;  Post,  §  228. 

(a)  Howth  V,  Owens«29  Fed.  Kep.  722;  Connolly  v.  Wells,  88  Fed.  Bep.  205. 
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is  RO  framed  as  only  to  seek  an  account  of  so  much  of  the  trust 
fund,  as  has  come  to  the  hands  of  a  particular  trustee,  he  alone 
is  a  necessary  party,  ^  at  least  unless  the  bill  should  charge  a 
breach  of  trust  in  all  the  trustees.^ (a)  So,  if  a  legatee  has 
received  but  part  of  his*  legacy,  by  a  misrepresentation  of  the 
residuary  legatee,  and  the  executor  has  paid  over  all  the  remain- 
ing assets  to  the  residuary  legatee,  a  bill  may  be  brought  by  the 
defrauded  legatee  for  what  remains  due  to  him  against  the  resi- 
duary legatee  and  the  representative  of  the  executor,  without 
making  the  representative  of  the  testator  a  party.  ^ 

§  214  a.  So,  if  a  bill  should  contain  allegations,  which  show 
that  persons,  who  otherwise  would  ordinarily  be  proper  parties, 
have  no  interest  in  the  controversy,  and  have  no  title  to,  and 

1  Selyard  v.  Harris,  1  £q.  Abr.  74 ;  Ante,  §  128.  See  Munch  v.  CockereU,  8  Sim. 
219.  It  hat  been  suggested,  by  a  learned  writer  in  the  London  Law  Magazine  for 
May,  1839,  p.  242,  that  it  may  be  doubtful  whether  Selyard  v.  Harris  can  be  aafely 
relied  on  as  an  authority,  since  Munch  v.  Cockerel!.  I  do  not  feel  the  full  force  of 
the  doubt.  The  cases  are  distinguishable.  In  the  former  case,  a  discovery  was 
sought  against  the  only  trustee,  who  had  transacted  the  business  of  the  trust  ;•  and 
the  Lord  Chancellor  held,  tliat,  as  an  account  was  sought  only  of  what  came  to  his 
hands,  the  representatives  of  tlie  other  trustees,  who  were  dead,  need  not  be  made 
parties.  There  seems  to  have  been  no  allegation  of  any  joint  breach  of  trust.  In 
the  latter  case  a  breach  of  trust  by  all  the  trustees  was  relied  on.  But  it  seems  to 
me,  that  the  decision  of  Munch  v,  CockereU  cannot  easily  be  reconciled  with  the 
doctrine  of  Lord  Hardwicke  in  Ex  parte  Angle,  Barnard.  Ch.  428,  b.  o.  2  Atk.  163, 
and  of  Lord  Eldon  in  Walker  v,  Symonds,  3  Swanst.  75,  notwithstanding  the  inge- 
nious reasoning  of  the  vice-chancellor.  Ante,  §  213,  note.  The  same  learned  writer 
in  the  Law  Magazine  intimates  that  the  case  of  Selyard  v.  Harris  was  not  a  dispen- 
sation with  necessary  parties ;  for  the  other  trustees  were  not  necessary  parties,  as 
the  object  of  the  bill  did  not  require  any  relief  from  them.  This  may  be  true,  but 
it  is  a  refinement  upon  the  use  of  terms,  which  it  docs  not  seem  important  to  dis- 
cuss ;  and  I  am  content  to  leave  the  text  as  it  stands.  See  Ante,  §  212 ;  May  v, 
Selby,  1  Y.  &  Coll.  Ch.  286. 

«  Munch  V.  Cockerel!,  8  Sim.  219.  This  qualification  of  the  text  is  inserted  upon 
the  sole  authority  of  Munch  ».  Cockerel!.  Wliether  it  can  be  supported  may  admit 
of  some  question ;  and  it  is  not  easily  reconcilable  with  the  language  of  some  other 
cases.    See  Ante,  §  213,  note,  and  May  v,  Selby,  1  Y.  &  Coll.  Ch.  23S. 

>  Beasley  v.  Kenyon,  3  Beav.  644. 


(a)  If  this  sentence  conflicts  with  the 
language  of  §  213  of  the  text,  it  is  un- 
doubtedly to  be  taken  as  the  rule,  as 
stated  by  Blatchford,  J  in  Heath  v.  Erie 
Ry .  Co.,  8  Blatch.  847, 411,  that "  if  there 
are  several  trustees  who  are  all  impli- 
cated in  a  common  breach  of  trust,  for 
which  the  cestui  que  trust  seeks  relief  in 
equity,  he  may  bring  his  suit  against  all 


of  them,  or  against  any  one  of  them 
separately,  at  his  election,  the  tort 
beins  treated  as  several  as  well  as  joint." 
To  the  same  effect,  see  also  Lend  Credit 
Co.  V.  Fermoy,  L.  R.  8  Eq.  7;  L.  R.  6 
Ch.  763 :  Attorney  General  v.  Wilson,  4 
Jur.  1174;  Boyd  v.  Gill.  21  Blatch.  643; 
Gilchrist  v.  Stevenson.  0  Barb.  0  ;  Stock- 
ton V,  Anderson,  40  N.  J.  Eq.  486. 
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make  no  claim  to  any  interest,  such  allegations  in  the  frame  of 
the  bill,  if  well  founded,  will  dispense  with  the  necessity  of 
their  being  made  parties.  Thus,  for  example,  in  cases  where 
an  executor  would  otherwise  be  a  proper  party,  it  is  common 
enough  to  allege  in  the  bill,  in  order  to  prevent  the  necessity  of 
making  him  a  party,  that  he  has  accounted  for  all  his  receipts.^ 
So,  where  a  bill  was  brought  by  the  legatee  of  a  legatee  against 
the  trustees  of  stock,  grounded  upon  a  bequest  of  the  reversionary 
interest  in  that  stock  to  the  original  legatee  after  the  death  of 
the  testator's  wife,  who  had  since  died,  and  it  was  averred  in  the 
bill  that  the  executors  of  the  successive  testators  have  all  assented 
to  the  legacy ;  it  was  held  unnecessary  to  make  any  of  the  execu- 
tors parties  to  the  bill ;  for  no  decree  could  be  had  against  them ; 
and  the  legacy  must  be  deemed  to  have  absolutely  vested  in  the 
original  legatees,  and  so  in  the  other  legatees  successively.^ 

§  215.  In  the  next  place  (as  ve  have  already  seen),  persons 
who  have  demands  upon  trust  property  prior  to  the  creation  of 
the  trust,  may  enforce  those  demandsr  against  the  trustees,  with- 
out making  the  persons  interested  in  the  trust  parties  to  the  suit, 
if  the  absolute  disposition  of  the  property  is  vested  in  the  trus- 
tees.^ But  if  the  trustees  have  no  such  absolute  power  of  dis- 
position (as  if  they  are  trustees  merely  to  convey  to  uses),  then, 
and  in  that  case,  the  persons  entitled  to  the  benefit  of  the  trust 
must  also  be  made  parties.^ 

§  216.  In  the  next  place  (as  we  have  already  seen),*  where 
there  is  a  general  trust  for  creditors,  or  others,  whose  demands 
are  not  distinctly  specified  in  the  creation  of  the  trust,  as  their 
number,  as  well  as  the  difficulty  of  ascertaining  who  may  answer 
a  general  description,  might  greatly  embarrass  the  due  execution 
of  the  trust,  courts  of  equity  will  dispense  with  all  the  creditors, 
and  others  interested  in  the  trust,  being  made  direct  parties.^ 

^  Per  Lord  Cottenharo,  in  Mare  ».  Malachy,  1  Myl.  &  Cr.  577. 

*  Smith  V.  Brookabank,  7  Sim.  18. 

*  Ante,  §  149. 

«  Hitf.  £q.  PI.  by  Jeremy,  176,  176 ;  Ante,  §  149.  [Where  the  outui  que  trust 
daiois  ao  interest  in  opposition  to  the  trustee,  or  where  parties  didming  under  the 
eettm  que  tnut  seek  to  control  the  action  of  the  trustee,  the  former  must  be  made  a 
party  to  the  proceedings.  *  Kichards  v.  Richards,  9  Gray,  818.  Where  the  purpose 
of  the  biU  is  to  declare  trusts  for  the  benefit  of  those,  not  named  as  beneficiaries  in 
the  writing,  the  latter  must  be  joined.    Pence  v.  Pence,  2  Beasley,  267.] 

•  Ante,  S  H9, 167. 

•  Ante,  S  102, 149, 160, 167. 
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And  it  will  be  sufficient,  if  the  bill  is  brought  to  enforce  the  due 
execution  of  the  trust,  that  it  should  be  stated  to  be  brought  on 
behalf  of  all  interested.^  And  if  the  bill  is  brought  adversely  to 
the  trust  by  a  third  person,  it  will  be  sufficient  to  make  the 
trustees  parties.^ 

§  217.  It  is  upon  this  same  ground  of  the  numerousness  of 
parties,  as  well  as  upon  the  ground  of  a  virtual  representation, 
and  of  the  general  nature  of  the  trust,  that  it  has  been  laid  down 
as  a  general  rule,  that  trustees  of  real  estate  for  the  payment  of 
debts  or  legacies  may  ordinarily  sustain  a  suit,  either  as  plain- 
tiffs or  as  defendants,  without  bringing  before  the  court  the 
creditors,  or  legatees,  for  whom  they  are  trustees,  which  in  many 
cases  would  be  almost  impossible.^  But  this  rule,  as  we  have 
seen,  seems  to  admit,  if  it  does  not  absolutely  require,  some 
qualification.^    Hence,  too,  although  the  general  rule  is,  that^ 

1  Douglas  V,  Honfall,  2  Sim.  &  Sta.  184;  Mitf.  £q.  PI.  by  Jeremj,  174, 176; 
Ante,  §  102,  108. 

^  Anon.  1  Vein.  261.  But  quaere,  if  the  trust  be  for  creditors,  who  shall  execute 
the  assignment  within  a  limited  time,  and  those  who  do  so  execute  it  are  not  very 
numerous,  whether  all  of  such  creditors  should  not  be  made  parties  by  name.  Har- 
rison V.  Stewardson,  2  Hare,  680,  532 ;  Ante,  §  102,  103,  449, 160,  206 ;  Post,  §  217. 

•  Ante,  §  102,  160 ;  Mitf.  £q.  PI.  by  Jeremy,  174.  But  see  Harrison  v.  Steward- 
son,  2  Hare,  630,  682,  cited  Ante,  §  140, 141,  160. 

4  Ante,  §  04,  140, 141,  160,  207,  208 ;  Weatherby  v.  St.  Giorgio,  2  Hare,  624,  629; 
Harrison  v.  Stewardson,  2  Hare,  680,  532 ;  Hawkins  r.  Hawkins,  1  Hare,  648,  646. 
In  this  last  case,  Mr.  Vice-chancellor  Wigram  said :  "  The  general  rule  of  this  court 
is,  that  all  persons  interested  in  the  subject  of  a  suit  must  be  parties,  except  where 
their  numbers  are  so  great  as  to  render  the  application  of  the  rule  highly  inconye- 
nient  or  impracticable.  And  therefore,  where  the  interests  of  a  class,  as  of  the  chil- 
dren or  next  of  kin  of  a  particular  person,  are  concerned,  the  whole  of  those  who 
constitute  the  class  must  be  parties,  and  the  court  must  be  satisfied,  by  evidence  of 
some  kind,  that  they  are  so.  It  is  admitted,  that  in  the  case  of  the  distribution  of 
a  fund,  all  the  parties  entitled  to  it  must  be  present ;  and  that,  at  least  as  a  general 
rule,  the  mode  of  proving  that  they  are  present,  is  by  inquiry  before  the  master. 
Whether  the  same  mode  of  proof  is  invariably  required  when  the  question  is  between 
the  class,  and  one  claiming  adversely  to  the  class,  I  am  not  called  upon  now  to  decide. 
It  is  sufficient  for  the  present  case,  to  say  that  some  proof  of  the  fact  that  the  par- 
ties interested  are  before  the  court,  is  necessary.  In  respect  of  the  practical  necessity 
of  the  rule,  I  cannot  see  that  there  is  any  difference  between  a  case  calling  for  a 
declaration  of  right  to  a  flmd,  —  which  is  not  made,  unless  it  is  to  have  some  effect, 
or  the  distribution  of  a  fUnd,  which  is  sought  to  be  made  adversely  to  a  class,  —  and 
the  case  of  members  of  that  class  seeking  distribution  amongst  themselves.  A  reason 
that  the  court  requires  more  than  the  mere  statement  of  the  parties  themselves,  that 
nil  the  members  of  the  class  are  before  the  court,  is,  that  if  that  statement  were 
deemed  sufficient,  a  fraudulent  agreement  might  be  made  between  some  parties  to 
the  exclusion  or  injury  of  others."    See  also  Baker  v,  Harwood,  1  Hare,  327. 
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in  the  case  of  an  appointment  of  a  personal  fund  by  the  will  of  a 
feme  covert  all  the  appointees  should  be  made  direct  parties  to 
the  bill  for  a  distribution  of  the  fund  by  the  executor,  who  is  a 
constructive  trustee;  yet  the  rule  yields,  where  the  appointees 
are  very  numerous ;  and,  in  such  a  case,  on  account  of  the  incon- 
venience, a  bill  may  be  maintained  by  some  on  behalf  of  all.^ 

§  218.  Eighthly,  and  lastly,  on  matters  of  account^  (a)  In 
many  of  the  cases  referred  to  under  the  preceding  head,  persons 
were  required  to  be  parties  simply  upon  the  ground,  that  they 
were  proper  parties  to  an  account  to  be  taken  in  the  cause.  In 
many  of  them,  the  doctrine,  however,  turned  upon  various  and 
more  complicated  considerations.  It  seems,  therefore,  fit  to  say 
a  very  few  words  in  this  place  as  to  parties  in  matters  of  account 
in  general.  An  account  may  be  sought  by  several  persons  against 
one,  or  by  one  against  several,  (b)    In  each  of  these  cases,  all  the 


1  Manning  v.  Thesiger,  1  Sim.  &  Stn.  106;  Coart  r.  Jeffery,  1  Sim.  &  Stu.  105; 
Ante,  §  204  and  note. 

*  See  Calvert  on  Parties,  ch.  8,  §  1,  pp.  118-188 ;  Edwards  on  Parties,  178, 179. 


(a)  As  to  set-offs  in  equity,  see  2 
Story,  Eq.  Jur.  ch.  88 ;  Adams'  Equity 
(8th  ed.),  p.  222;  Jefferies  v,  Evans,  6 
B.  Hon.  119,  and  48  Am.  Dec.  168,  and 
note ;  20  Leg.  Ob«.  489. 

"  The  rule  regulating  the  right  of  set> 
off  is  the  same  both  at  law  and  in  equity, 
and  yet  there  are  many  cases  where  set- 
offs not  permissible  at  law  may  be  en- 
forced in  equity."  Matthews,  •!.,  in  Drexel 
V.  Bemey,  122  U.  S.  241,  258;  Hughes 
r.  Trahem,  64  ni.  48.  Upon  the  ques* 
tions  whether  a  set-off  is  distinct  from 
a  counter-claim,  and  whether  a  counter- 
claim is  part  of  the  original  action,  under 
the  English  practice,  see  Oathercole  v. 
Smith,  7  Q.  B.  D.  626 ;  Beddall  v,  Mnit- 
land,  17  Ch.  D.  174;  Vayasseur  v,  Krupp, 
16  Ch.  D.  474;  Original  Hartlepool 
Collieriei  Co.  v,  Oibb,  6  Ch.  D.  713. 

(6)  Although  the  fact  that  the  account 
is  intricate  gires  Jurisdiction  in  equity ; 
Pierce  v.  Equitable  Life  Assurance  Soci- 
ety, 145  Bfass.  66;  Warner  v.  McMullin, 
131  Penn.  St.  870;  State  v.  Churchill,  48 
Ark.  426 ;  Darrah  v.  Boyce,  62  Mich.  480; 
yet  equity  will  not  enjoin  a  suit  at  law 


merely  because  the  accounts  are  com- 
plicated and  are  more  difficult  of  presen- 
totion  at  law  than  in  equity.  Pullman 
P.  Car  Co.  V,  Chicago  Trans.  Co.  34 
Fed.  Rep.  867 ;  Reynes  v,  Dumont,  180 
U.  S.  854.  Whether  the  parties  are 
partners,  or  merely  tenants  in  common, 
yet  an  accounting  may  be  required 
under  the  rules  applicable  to  partners. 
Shirley  r.  Goodnough,  15  Oregon,  642; 
Darrah  v,  Boyce.  62  Mich.  480;  Oarke 
17.  Pierce,  52  Mich.  167;  Cochrane  ». 
Adams,  60  Mich.  16 ;  Channon  v.  Stewart, 
108  Dl.  541.  An  agreement  to  turn  over 
net  profits  establishes  not  a  simple  debt, 
but  a  fiduciary  relation,  upon  which 
equitable  jurisdiction  may  be  invoked 
as  well  as  upon  cross  demands  and 
complexity  of  accounts.  Mackensie  v. 
Johnston,  4  Msdd.  878;  Foley  v.  Hill, 
2  H.  L.  Chm.  28 ;  Padwick  v.  Stanley,  9 
Hare.  627;  Heminjw  ».  Pngh.  4  Giff. 
456;  Moxon  v.  Bright,  L.  R.  4  Ch.  292 ; 
Barry  p.  Stevens,  31  Besv.  258;  Pratt 
V.  Tuttle,  186  Mass.  288;  Badger  r. 
McNamara,  128  Mass.  117.  An  assign- 
ment by  a  partner  of  his  interest  in 


218 


EQUITT  PLEADINGS. 


[CH.  IT. 


persons  on  each  side,  having  an  interest  in  the  account,  are  ne- 
cessary parties,  and  should  accordingly  be  made  such,  either  as 
plaintiffs,  or  as  defendants.  Thus,  for  example,  (as  we  have 
seen,)  if  an  account  is  sought  by  or  against  partners,  all  the 
partners  are  proper  and  necessary  parties  to  the  suit  ^  (a)  So,  if 
two  executors  are  bound  to  rehder  an  account,  they  should  both 
be  made  parties.'  (b)  But  where  upon  a  bill  for  a  general  account 
between  A.  and  B.,  a  question  arose  as  to  certain  items,  whether 
they  ought  to  be  charged  against  A.  or  against  C,  with  whom  A. 
and  C.  had  mutual  dealings,  it  was  held  that  G.  was  not  a 
necessary  party.' 

§  219.  Upon  similar  grounds,  wherever  different  persons  are 
interested  in  an  account,  although  not  in  the  same  right,  they 
should  all  be  joined ;  as,  for  instance,  heirs  and  personal  repre- 
sentatives, residuary  legatees  and  distributees,  mortgagors  and 
mortgagees,  and  their  assignees;^  persons  receiving  and  holding 
assets  in  succession  in  virtue  of  their  representative  character;^ 
and  persons  having  distinct  interests  in  the  same  security,  either 
jointly,  or  in  succession.^  But  it  seems  that  a  cestui  que  trusty 
or  other  principal,  would  not  be  justified  in  filing  a  joint  bill  for 

1  Moffatt  V.  Farqnhanon,  2  Bro.  Ch.  838;  Evans  v.  Stokes,  1  Keen,  24;  Stafford  v. 
City  of  London,  2  Eq.  Abr.  166  ;  Ante,  §  167. 

■  Cowslad  V,  Celjr.  Prec.  Ch.  83;  Sonrry  v.  Morse,  9  Mod.  89. 

*  Darthez  v.  Clemens,  6  Beav.  166. 

*  Ante,  §  172, 178, 181, 186, 186,  106.  201. 

s  Ante,  §  16&-176 ;  Hindmarsh  v.  Soatbgate,  3  Ross.  324 ;  Holland  v.  Prior,  1  Mjl. 
ft  K.  287 ;  Anderson  r.  Caunter,  2  Myl.  &  K.  763. 

*  Palk  V.  Qinton,  12  Ves.  48;  Hobart  v.  Abbot,  2  P.  Wms.  648;  Norrish  o. 
Marshall,  6  Mad.  475. 


the  firm,  which  proyldes  that  the  pro- 
ceeds after  dedacttng  expenses,  are  to 
be  held  in  trust  for  htm,  gives  the  as- 
signee  the  right  to  sue  for  a  partnership 
accounting.  Greenwood  u.  Marvin,  111 
N.  T.  428.  Tliat  an  agent  cnnnot  file 
a  bill  against  his  principal  for  an  ac- 
count merely  because  the  latter  can 
against  the  former,  see  Padwick  v. 
Stanley,  9  Hare,  627 ;  Smith  v.  Leyeauz, 
2  De  Gex,  J.  &  8.  1 ;  Nash  v,  Burchard 
(Mich.),  49  N.  W.  492.  When  a  bill  in 
equity  is  brought  upon  a  mutual  account, 
the  cross  Items  in  favor  of  the  defendant 
are  not  matters  of  set-off,  which  is  a 


creation  of  statute,  and  the  defendant 
has  nothing  to  plead  by  way  of  cross- 
bill or  counter-claim  in  order  to  obtain 
an  order  for  payment  of  any  balance 
found  in  his  favor.  Goldthwait  v.  l>ay^ 
149  Mass.  186;  Wyatt  v.  8weet,  48 
Mich.  539.  Several  cewtuit  que  tnut,  each 
having  a  distinct  claim,  may  join  as 
plaintifA  in  one  bill  to  obtain  an  account 
from  the  trustee.  Norris  v.  Haasler,  22 
Fed.  Rep.  401.    See  Harv.  L.  Rev.  2»7. 

(a)  Bell  p.  Donohue,  8  Sawyer,  485. 

(6)  Uowth  V.  Owens,  29  Fed.  Rep. 
722;  Connolly  o.  Wells,  83  Fed.  Rep 
205. 
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an  account  against  the  trustee,  and  an  individual  or  sub-agent 
employed  by  him  in  the  execution  of  the  trust,  who  had  received 
money  belonging  to  the  cestui  que  trust,  and  dealt  with  it  accord- 
ing to  the  direction  of  the  trustee.^ 

§  220.  Sometimes,  where  there  is  a  defect  of  parties,  which  is 
made  apparent  at  the  hearing  and  is  not  previously  objected  to, 
the  court  will  proceed  to  a  final  decree,  if  the  plaintiff  will  under- 
take to  give  effect  in  the  cause  to  the  utmost  rights,  which  the 
absent  parties  could  have  claimed,  if  they  had  been  before  the 
court,  and  those  rights  are  such,  as  do  not  affect  the  rights  of 
the  defendants,  who  are  before  the  court  ^  (a) 

1  Lock  wood  V.  Abdy,  14  Sim.  4.37,  where  the  Vice-Chancellor  Shad  well,  says : 
"  It  bat  been  propounded,  as  a  general  proposition,  that  it  is  the  right  of  a  party  who 
has  appointed  a  person  to  act  for  him  and  who  was  authorized  by  him  to  appoint  an 
asnstant  agent,  to  file  a  bill  against  them  both,  in  respect  of  that  which  is,  strictly, 
the  agency  of  one.    That  proposition,  if  it  be  maintained,  will  have  most  extensive 
consequences ;  because  in  cases  where  gentlemen  act  as  trustees,  they  must,  of  neces- 
sity, employ  solicitors,  receivers,  bankers,  and  agents  of  various  kinds ;  and  is  it  to 
be  said,  that,  because  the  trustee  is  responsible  to  his  cestui  que  trutt,  therefore  the 
cestui  <iue  trust  is  justified  in  filing  a  Joint  bill  against  the  trustee  and  against  every 
individual  employed  by  him  in  the  execution  of  the  trust,  who  may  have  received 
money  belonging  to  the  cestui  que  trust  and  dealt  with  it  according  to  the  direction  of 
the  trustee !   It  seems  tp  me  that  it  would  be  a  most  fearful  thing  to  estabUsh  such 
a  proposition.  I  admit  that,  if  a  case  were  brought  forward  in  which  it  was  distinctly 
made  out  that  the  trustee  and  his  agent  had  been  corruptly  abusing  the  power  which 
the  cestui  que  trust  had  vested  in  the  trustee,  the  court  would  interfere."    [One  credi- 
tor, secured  in  a  deed  of  trust,  cannot  maintain  a  bill  for  an  account  of  the  fund 
without  making  all  creditors,  who  are  preferred  and  all  in  the  same  class  with  him, 
parties,  either  as  plaintifis  or  defendants.    Murphy  v,  Jackson,  6  Jones,  Eq.  11.    As 
to  the  form  of  proceeding  in  creditors'  bills  where  a  few  sue  on  behalf  of  all  who 
may  elect  to  come  in  before  the  master,  see  Ogilvie  v.  Knox  Ins.  Co.,  2  Black,  589. 
WhUe  all  the  creditors  should  doubtless  be  made  parties  to  the  account,  as  all  are 
interested  in  the  fund,  yet  in  a  bill  to  protect  the  interest  of  remainder-men,  all  the 
joint  owners  of  the  remainder  need  not  be  joined.    Brantly  v.  Kee,  6  Jones,  Eq.  882. 
Wlien  cestuis  que  trust  claim  no  account  against  a  co-trustee,  they  may  maintain  a  bill 
for  an  account  against  the  trustee,  or  his  representative,  if  that  trustee  had  tHe  ex- 
clusive possession  and  control  of  the  trust  estate.    Fleming  v.  Gilmer,  86  Ala.  62. 
And  where  they  do  not  desire  to  contest  a  sale  by  the  trustee,  they  need  not  be 
Joined  in  a  bill  to  quiet  the  title  of  both.    Oridley  v,  Wynant,  28  How.  600.    The 
trustees  are  the  proper  parties  to  represent  the  interest  of  the  cestuis  que  trust,  in  all 
cases  where  they  assert  no  adversary  daim.    New  Jersey  Co.  v.  Ames,  1  Beasley* 
607.     It  is  not  a  valid  objection  that  an  original  party  in  interest  is  not  joined  in 
tlie  suit,  if  it  appears  that  his  interest  has  been  transferred  to  the  plaintiff.  Ashley  v. 
Sumner,  4  Jones,  £q.  121.] 

*  Hanrey  v.  Cooke,  4  Buss.  34, 64,  66;  Post,  }  286. 


(a)  Carter  v.  New  Orleans,  19  Fed.  Rep.  669. 
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§  221.  We  may  here  also  advert  to  a  point  of  considerable 
practical  importance  (of  which  incidentally  notice  has  been 
already  taken),  and  that  is,  that  in  many  cases  it  furnishes  no 
ground  of  objection,  that  persons  are  joined  as  parties  in  the 
suit,  who,  if  they  had  been  omitted,  could  not  have  been  deemed 
necessary  parties;  for,  in  a  variety  of  cases,  it  is  in  the  option 
of  the  plaintiff  to  join  them,  or  not>  as  defendants.^  Thus,  for 
example,  if  a  trustee  has  fraudulently  or  improperly  parted  with 
the  trust  property,  the  cestui  que  trust  may  proceed  against  the 
trustee  alone,  to  compel  satisfaction  for  the  breach  of  trust,  or  he 
may  at  his  election  join  the  assignee  also,  if  he  was  a  party  to 
the  fraud,  or  if  he  seeks  redress  against  him.^(a)  So,  if  a 
pawnee,  or  other  person,  lawfully  in  possession  of  jewels,  should 
deliver  them  over  to  a  third  person  for  custody,  he  may  have  a 
bill  for  a  redelivery  and  account  of  them  without  making  the 
pawner  or  his  representatives  a  party.  •  So,  a  person  who  is  a 
mere  nominal  or  formal  party,  may  sometimes  be  dispensed  with, 
although,  if  he  were  joined  in  the  suit,  there  would  be  no  ground 
for  any  exception  on  his  part* 

§  222.  Hitherto  we  have  spoken  of  cases  where  private  persons 
only  are  interested  in  the  subject-matter  of  the  suit  But  the 
same  principle  is  applicable  to  cases  where  the  government  itself 

1  Ante,  §  158, 166,  214 ;  Post,  §  229,  642.  The  29th  Order  of  the  English  Orden 
in  Chancery,  of  1841,  provides,  "  That  wiiere  no  account,  payment,  convey aooe,  or 
other  relief  is  sought  against  a  party,  but  the  plaintiff  shall  require  such  party  to 
appear  to  and  answer  the  bill,  the  costs  occasioned  by  the  plaintiff  having  required 
such  party  so  to  appear  and  answer  the  bill,  and  the  costs  of  all  proceedings  conse- 
quential thereon,  shall  be  paid  by  the  plaintiff,  unless  the  court  shall  otherwise 
direct."  The  same  rule  has  been  adopted  by  the  Supreme  Court  of  the  United 
States.    See  64th  Rule  of  the  Equity  Rules,  January  Term,  1842. 

2  Bailey  i;.  Inglee,  2  Paige,  278,  279 ;  West  v.  Randall,  2  Mason,  197, 198 ;  Lock- 
wood  V.  Abdy,  14  Sim.  437 ;  Ante,  §  137. 

>  Saville  v.  Tancred,  1  Ves.  101 ;  Calvert  on  Parties,  ch.  1,  §  1,  p.  7 ;  Ante,  §  218. 

*  Butler  V,  Prendergast,  4  Bro.  Pari.  Cas.  by  Tomlins,  174 ;  Fletcher  v.  Ashbnmer, 
1  Bro.  Ch.  497.  See  also  Saville  v,  Tancred,  1  Ves.  101 ;  Calvert  on  Parties,  ch.  1 
S  1.  pp.  7,  8. 


(a)  To  a  bill  by  an  assignor  for  the 
benefit  of  creditors  against  the  assignee, 
to  obtain  an  account  and  appropriate  re- 
lief, before  all  the  creditors'  claims  are 
paid,  on  the  ground  that  ihe  assignee 
has  fraudulently  or  improperly  con- 
veyed the  trust  property  to  another  as 
a  means  of  extinguishing  the  assignor's 


reversionary  interest,  the  creditors,  whose 
rights  or  the  validity  of  whose  discharges 
are  affected  by  the  assignee's  misconduct, 
are  necessary  parties.  Carpenter  e. 
Robinson,  1  Holmes,  67.  See,  also, 
James  o.  Atlantic  Delaine  Co.,  8  Cliffy 
614,  622. 
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is  a  party  in  interest^  In  all  such  cases,  it  is  essential,  that 
the  Attorney  OeneraJ,  who  is  the  proper  public  officer  of  the 
govemment,  should  be  made  a  party,  either  as  plaintiff,  or  as 
defendant,  to  protect  and  assert  the  interests  of  the  public.^  (a) 
Hence  it  is  that  in  cases  of  public  charities,  the  court  always 
requires  the  Attorney  General  to  be  made  a  party  to  the  suit; 
because  the  crown  or  government,  as  parens  p<xtri(B^  superintends 
the  administration  of  all  charities,  and  must,  in  cases  of  this 
sort,  act  by  its  proper  officer,  who  is  the  Attorney  General.' 

§  223.  We  have  thus  reviewed  some  of  the  most  important 
classes  of  cases,  which  serve  to  illustrate  the  general  rule  as  to 
the  necessary  parties  to  a  bill  in  equity,  and  also  to  illustrate  the 
exceptions  to  that  rule.  In  general,  it  may  be  said,  that  in  most 
of  these  classes  of  cases  the  doctrine,  which  is  applied,  is  in  a 
high  degree  reasonable  and  convenient,  and  promotive  of  the 
ends  of  justice.  In  some  of  them,  the  doctrine  can  scarcely  be 
treated  otherwise  than  as  founded  in  mere  artificial  or  technical 
reasoning;  sometimes,  as  stopping  short  of  the  proposed  objects 
for  which  it  is  adopted ;  sometimes  as  introductive  of  anomalies 
not  easily  referable  to  any  common  principle ;  and  sometimes  as 
subversive  either  totally  or  partially,  of  the  ends  of  justice  by 
obstructing  or  extinguishing  all  chances  of  any  remedy  in  equity. 
Perhaps,  however,  it  may  be  found,  upon  a  close  survey  of  the 
whole  matter,  that  a  different  doctrine  in  these  latter  instances 
would  work  inconveniences  and  mischiefs  in  an  opposite  direc- 
tion, which  would  be  equally  liable  to  objection,  and  equally  to 
be  lamented.  So  that  after  all,  we  may  rather  impute  these 
apparent  blemishes  in  the  system  to  the  general  inability  of  all 
human  contrivances  to  attain  entire  justice,  than  to  any  positive 
omission  to  provide  a  safe,  uniform,  and  effective  remedy  in  all 
practicable  cases. 

§  224.  In  concluding  this  part  of  our  subject,  we  may  here 
quote  the  language  of  Lord  Redesdale,  as  furnishing  at  once  an 
admonition  and  a  motive  to  further  diligence,  and  to  more  copious 

1  See  Calrert  on  Parties,  ch.  3.  §  26.  pp.  .301-808  ;  Edwards  on  Parties,  60-62. 

s  Attoniej  General  t;.  Brown,  1  Swanst.  265,  200,  291,  294 ;  Cooper,  £q.  PI.  17, 
2S ;  Mitf.  Eq.  PI.  by  Jeremjr,  21, 22,  and  note,  80,  102, 169,  172. 

*  WeUbelored  v.  Jones,  1  Sim.  &  Stu.  40;  Mitf.  £q.  PI.  by  Jeremy.  17, 22,  SO, 
102;  160. 


(a)  See  Ante,  }  8;  Attorney  General  v.  Mid-Kent  By.  Co.  L.  R.  3  Ch.  100. 
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inquiries  into  the  true  grounds  of  necessary  parties,  when  new 
cases  arise,  which  may  require  new  applications  of  principles. 
"  In  some  cases,  however "  (says  that  eminent  judge),  "  it  may 
still  remain  a  question  of  considerable  difficulty,  who  are  neces- 
sary parties  to  a  suit  It  may,  indeed,  be  doubtful,  until  the 
decision  of  the  cause,  what  interests  may  be  affected  by  that 
decision;  and  sometimes  parties  must  be  brought  before  the 
court  to  litigate  a  question,  who  had,  according  to  the  decision, 
no  interest  in  the  subject ;  and  as  to  whom,  therefore,  whether 
plaintiffs  or  defendants,  the  bill  may  be  finally  dismissed,  though 
the  court  may  make  a  decree  on  the  subject,  as  between  other 
parties,  which  will  be  conclusive  on  the  persons  as  to  whom  the 
bill  may  be  so  dismissed,  but  which  the  court  would  not  pro- 
nounce in  their  absence,  if  amenable  to  its  jurisdiction.  Some- 
times, too,  a  plaintiff,  by  waiving  a  particular  claim,  may  avoid 
the  necessity  of  making  parties,  who  might  be  affected  by  it, 
though  that  claim  might  be  an  evident  consequence  of  the  rights 
asserted  by  the  bill  against  other  parties.  This,  however,  can- 
not be  done  to  the  prejudice  of  others."  ^ 

§  225.  Let  us  now  proceed  to  the  consideration  of  the  correla- 
tive inquiry,  who  ought  not  to  be  made,  or  who  need  not  be  made, 
parties  to  a  bill  in  equity.^  And,  here,  the  point  most  usually 
arises  in  relation  to  parties  defendants,  although  it  is  by  no 
means  confined  to  them.^ 

§  226.  In  the  first  place  (as  we  have  already  seen),  the  rule  as 
to  necessary  parties  does  not  extend  to  all  persons,  who  may  be 
consequentially  interested,  or  affected  by  the  suit ;  as,  for  exam- 
ple, in  the  case  of  a  bill  by  a  creditor  for  payment  of  his  debt  out 
of  the  assets  of  his  deceased  debtor,  whether  it  is  a  suit  brought 
for  himself  alone,  or  on  behalf  of  all  others.*  In  the  former  case, 
all  the  other  creditors  may  be  consequentially  affected  by  the 
decree ;  in  the  latter,  all  the  legatees  and  distributees. 

§  226  a.  Upon  the  like  ground,  where  a  bill  is  brought  for  a 
discovery  merely,  in  aid  of  a  defence  in  an  action  at  law,  no  other 
person,  except  the  actual  plaintiff  at  law,  should  be  made  a  party 
to  the  bill  of  discovery,  although  others  may  be  beneficially  in- 

1  Mitf.  Eq.  PI.  by  Jeremy,  170, 180 ;  Williams  v.  Williams,  9  Mod.  200.  See  also 
Post,  §  286,  287,  270,  609.  641,  644. 

a  See  Calvert  on  Parties,  ch.  1,  §  8,  pp.  66-78. 
>  Post,  §  220,  282,  286,  237,  270,  600,  641,  644. 
«  Mitf.  £q.  PI.  by  Jeremy,  170,  171, 176 ;  Ante,  §  140. 
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terested  in  the  subject-matter  of  the  action  at  law.  Thus,  if  an 
action  at  law  is  brought  by  an  agent  upon  a  policy  of  insurance, 
and  the  underwriters  file  a  bill  of  discovery  in  aid  of  their 
defence  to  the  suit  at  law,  the  bill  should  be  brought  against 
the  agent  alone ;  and  his  principal,  not  being  a  party  to  the  suit 
at  law,  ought  not  to  be  joined  in  equity,  although  he  has  the  real 
interest  in  the  suit^  The  same  rule  will  apply  to  an  agent 
bringing  a  bill  for  a  discovery  in  aid  of  his  own  action  at  law ; 
for  there  the  principal  ought  not  to  be  joined  as  plaintiff,  although 
he  has  a  substantial  interest^ 

§  226  b.  So,  in  the  case  of  a  common  bill  for  the  specific  per- 
formance of  a  contract  of  sale  of  real  estate,  the  only  proper 
parties  in  general  are  the  parties  to  the  contract  itself.'  Special 
cases  may  indeed  exist,  in  which  the  rule  may  be  otherwise ;  but 
they  stand  upon  their  own  peculiar  grounds,  (a) 

§  227.  In  the  next  place,  a  person  is  not  properly  a  party  to 
a  suit,  between  whom  and  the  plaintiff  there  is  no  proper  privity 
or  common  interest,  but  his  liability,  if  any,  is  to  another  person. 
This  may  be  illustrated  by  the  common  case  of  a  bill  brought  by 
a  creditor  against  an  executor  or  administrator  for  payment  of 
his  debt  out  of  the  assets.^  To  such  a  bill  a  debtor  to  the  estate 
is  not  ordinarily  a  proper  party ;  because  his  liability  is  solely  to 
the  executor  or  administrator.  But  if  a  special  case  is  made  out, 
such  a  collusion  between  him  and  the  executor  or  administrator, 
or  insolvency  of  such  personal  representative,  then,  and  in  that 
case,  the  debtor  may  be  made  a  party,  as  a  means  of  uprooting 
the  fraud,  or  of  securing  the  property.* 

1  Irring  v,  Thompflon,  9  Sim.  17 ;  Fenton  v.  Hughes,  7  Vea.  287.  Lord  Abioger 
decided  directly  the  other  way,  in  Gljn  v.  Soared,  1  Y.  &  ColL  644  (6).  See  also 
Taylor  r.  Longworth,  14  Peters,  172;  Post,  §  569. 

*  Olyn  0.  Soares,  8  MyL  &  K.  460 ;  Irving  v.  Thompson,  9  Sim.  17 ;  Fenton  v. 
Hughes,  7  Ves.  287.  The  case  might  be  different,  if  the  bill  were  not  only  for  dis- 
corery  but  also  for  relief.  Irving  v,  Thompson,  9  Sim.  17,  29 ;  Taylor  v,  Longworth, 
14  Pet.  172 ;  Post,  §  569. 

«  Wood  p.  White,  4  MyL  &  Cr.  460.  488. 

«  Utterson  v,  Mair,  2  Yes.  Jr.  95 ;  Gedge  v.  Traill,  1  Russ.  ft  MyL  281 ;  2  Story, 
Eq.  Jnr.  §  886;  Lockwood  v.  Abdy.  14  Sim.  487. 

•  Ante,  §  127, 129, 189, 167, 178,  214,  219. 


(a)  See    Hubbard    v.    Johnson,    77  McKay  v.  Broad,  70  Ala.  377 ;  Behr  v, 

Maine,  189;  Washburn  &  Moen  Manuf.  Willard,  11  Neb.  601. 
Co.  V.  Chicago  G.  W.  F.  Co.  109  BL  71 ;  (6)  Also  7  CI.  ft  Fin.  466. 

Moulton  V.  Chafee,  22  Fed.  Rep.  26; 
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§  228.  In  the  next  place,  the  plaintiff  may  (as  we  have  already 
seen),  in  some  cases,  by  the  very  structure  of  his  bill,  and  the 
prayer  of  relief,  obviate  the  necessity  of  making  a  person,  other- 
wise interested,  a  party.  ^  Thus,  where  the  plaintiff  alone  is 
concerned  in  interest,  as  to  a  demand  upon  a  person  not  made  a 
party,  he  may,  by  a  waiver  of  that  claim,  dispense  with  his  being 
a  party.*  So,  if,  at  the  hearing,  the  plaintiff  waives  any  relief 
against  a  person  not  made  a  party.  ^  (a) 

§  229.  In  the  next  place,  the  nonjoinder  of  a  mere  nominal  or 
formal  party  will  often  be  dispensed  with,  if  entire  justice  can  be 
done  without  him ;  or  if  he  cannot  properly  be  made  a  party  to 
the  suit.*  Indeed,  the  joinder  or  nonjoinder  of  mere  nominal  or 
formal  parties,  will  not  ordinarily  be  allowed  by  the  court,  as  a 
valid  objection  to  proceedings  under  the  bill.* 

§  230.  In  the  next  place,  no  person  need  be  made  a  party  to 
a  bill,  who  claims  under  a  title  paramount  to  that  brought  for- 
ward, and  to  be  enforced  in  the  suit;  or  who  claims  under  a 
prior  title  or  encumbrance,  not  affected  by  the  interests  or  relief 
sought  by  the  bill.  ^(6)  Thus,  for  example,  on  a  bill  to  carry 
into  effect  the  trusts  of  a  will,  a  person,  who  claims  by  a  title 
paramount  to  that  will,  ought  not  to  be  made  a  party,  in  order 
to  bring  into  contestation  his  rights  under  such  paramount  title.  ^ 

1  See  Ante,  §  127,  ld9,  218.  214. 

<  Mitf .  Eq.  PI.  by  Jeremy,  179,  180 ;  WiUiamt  v.  WUliamt,  9  Mod.  299 ;  Ante, 
i  127-1.30,  214. 

*  Pawlet  V.  BiBhop  of  Lincoln,  2  Atk.  296 ;  Northey  v.  Northej,  2  Atk.  77. 

«  Butler  V,  Prendergast,  4  Bro.  Pari.  Cas.  by  Tomlina,  174 ;  16  Viner  Abr.  218, 
pL  6;  Ante,  §  221 ;  Pott,  §  642. 

*  Wormley  v.  Wormley,  8  Wheat.  421 ;  Ante,  §  221 ;  Poet,  §  542. 

*  Ante,  §  148.  149, 193. 

7  Devonaher  v.  Newenham,  2  Sch.  &  Lefr.  207-212 ;  Ante,  §  161 ;  Pelham  v. 


(a)  A  person  who  is  not  joined  cannot 
be  made  a  defendant  on  his  own  applica- 
tion to  a  bill  for  relief  in  personam,  or 
maintain  a  petition  to  compel  the  plain- 
tifif  to  join  him  as  co-plainti£F.  Drake 
r.  Goodridge,  6  Blatch.  152 ;  Coleman  v. 
Martin,  Id.  119.  In  the  case  of  creditors* 
bills,  which  are  to  some  extent  in  rem,  a 
creditor  may  be  admitted  as»  a  party  by 
order  of  court  on  his  own  application, 
and,  beinpr  so  admitted,  he  has  such  a 
riprht  of  control  over  the  suit,  that,  as  to 
him,  and  without  his  conaent,  the  origi- 


nal plaintiff  cannot  dismiss  it.  Piedmont 
&c  Ins.  Co.  V.  Maury,  75  Va.  608 ;  Tay- 
lor r.  Webb,  64  Miss.  86 ;  Norris  v.  Bean, 
17  W,  Va.  656. 

(6)  Allen  v.  Woodruff,  96  lU.  11,  26. 
Upon  a  bill  praying  for  the  reconyeyance 
of  shares  of  stock  in  a  bank  aUeged  to 
have  been  obtained  by  conspiracy  and 
fraud,  and  an  injunction  against  their 
transfer,  the  bank  is  not  a  proper  party, 
if  no  charges  are  made  against  it  Den- 
nis V.  Perry,  12  B.  L  510. 
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So,  where  a  bill  seeks  merely  the  application  of  the  surplus  of 
a  trust  fund,  after  discharging  prior  encumbrances,  the  prior 
encumbrancers  are  not  necessary  parties.^ 

§  231.  In  the  next  place,  no  person  should  be  made  a  party, 
who  has  no  interest  in  the  suit^  and  against  whom,  if  brought 
to  a  hearing,  no  decree  can  be  had.'  Upon  this  ground  it  is, 
that  a  person,  who  is  a  mere  agent  in  the  transaction,  ought  not 
to  be  made  a  party  to  a  bill ;  as,  for  example,  an  auctioneer,  who 
has  sold  an  estate,  the  sale  being  the  matter  in  controversy ;  ^  (a) 
or  a  steward  or  receiver  of  the  rents  and  profits,  where  the  con- 
troversy is  between  the  vendor  and  the  vendee  to  a  bill  for  a 
specific  performance;^  or  an  attorney  or  solicitor,  who  has 
negotiated  an  annuity,  to  a  bill  to  set  it  aside,  on  account  of  a 
defective  memorial ;  ^  or  an  arbitrator  to  a  bill,  to  enforce,  or  to 
set  aside  an  award.  ^  (b) 

Gregory,  1  Eden,  620;  8.  o.  3  Bro.  Pari.  Cat.  bj  Tomlina,  204;  Eagle  Ins.  Co.  v. 
Lent,  6  Paige,  036;  Lange  v.  Jones,  6  Leigh,  192;  IBond  o.  ConneUy,  8  Ga.  806  J 
Ante,  §  148, 149, 161, 163. 

1  Mitf.  £q.  PI.  by  Jeremy,  176;  Ante,  §  148, 140. 

3  Mitf.  £q.  PI.  by  Jeremy,  160;  2  Eq.  Abr.  78,  pi.  12;  Smith  v.  Snow,  3  Mad. 
10;  West  v.  RandaU,  2  Mason,  102,  197;  Trecothick  v.  Austin,  4  Mason,  42 ;  Petch 
V.  Dalton,  8  Price,  12 ;  1  Harris.  Ch.  Pr.  by  Newland,  88  [1808] ;  Le  Texier  v. 
Anspach,  16  Vet.  104;  Cooper,  Eq.  PI.  41,  42;  2  Mad.  Ch.  Pr.  146,  147;  2  Story 
£q.  Jur.  §  1499 ;  Poet,  {  570. 

*  Cooper,  Eq.  PL  41, 42 ;  Pott,  §  670 ;  [Ling  v.  Colman,  10  Beay.  370;  White  v. 
White,  6  Gill,  369.] 

*  Cooper,  Eq.  PL  42;  McNamara  v.  Williams,  6  Ves.  148. 

*  Cooper,  Eq.  PL  42;  2  Mad.  Ch.  Pr.  146,  147.  [In  a  biU  for  the  rescission  of  a 
contract,  although  the  notes  and  conyeyances  constituting  the  consideration  hare 
been  made  to  an  agent  in  his  own  name,  the  principal  is  the  only  proper  party,  at 
the  agent  it  merely  his  trustee.  Miller  v,  Whittaker,  28  UL  463;  Lyon  o.  Teyis,  8 
Iowa,  79.] 

*  Mitf.  Eq.  PI.  by  Jeremy,  160, 161 ;  Cooper,  Eq.  PL  178 ;  Steward  o.  East  India 
Go.  2  Vem.  880;  2  Eq.  Abr.  7& 


(a)  To  a  bill  for  tpeclflc  performance,  purchater  for  rescission  on  the  ground 

an  auctioneer  who  holds  a  large  deposit,  of  their  fraudulent  mock-bidding.    Heat- 

the  title  to  which  is  inyolred  in  the  suit,  ley  v.  Newton,  19  Ch.  D.  826 ;  Dickson 

would  clearly  be  a  proper  party  defend-  v.  Harrison,  9  Ch.  D.  243 ;   Amos  v. 

ant    In  Egmont  v.  Smith,  6  Ch.  D.  469,  Heme  Bay  P.  Ac.  Co.  64  L.  T.  ir.  b.  264. 

Sfar  G.  Jestel,  M.  B.',  while  recognizing  See  Tarenner  v,  Barrett,  21  W.  Va.  666, 

this  rule,  ttated  that  he  should  not  en-  678.    That  an  agent  cannot  constitute 

courage  the  practice  of  joining,  in  such  himself  a  trustee  against  hit  principal, 

a  bill,  auctioneers  holding  but  a  small  see  Wright  v.  Mills,  68  L.  T.  k.  s.  186. 

deposit    Auctioneers,  while  not  proper  {b)  A  sheriff,  who  is  proceeding  to 

parties  for  discoreiy  only,  are  properly  levy  an  execution,  hat  been  held  in  some 

made  defendants  to  a  bill  by  an  auction  catet  to  be  a  neoessaiy  party,  and  in 

16 
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§  282.  In  caBes,  too,  where  the  objection  of  a  want  of  interest 
applies,  it  is,  or  may  be  equally  as  fatal,  when  applicable  to  one 
of  several  plaintiffs  as  it  is  when  applicable  to  one  of  several 
defendants.^  Indeed,  in  the  former  case,  the  objection  is,  or 
may  be,  fatal  to  the  whole  suit;  whereas,  in  the  latter  case,  it  is 
fatal  (if  properly  taken  and  in  due  time)  to  the  suit  only  against 
the  defendant  improperly  joined.^  But  in  cases  of  this  sort,  if 
there  is  any  charge  of  fraud  connected  with  the  transaction,  in 
which  the  agent,  or  steward,  or  attorney,  or  solicitor,  or  arbi- 
trator, participated,  and  it  is  so  charged  in  the  bill ;  there,  he 
may  properly  be  made  a  party;*  for  even  if  no  other  decree 
would  be  warranted  by  the  circumstances  of  the  case  against 
him,  he  might  be  decreed  to  pay  the  costs  of  the  suit,  if  his 
principal  should  happen  to  be,  or  should  become  insolvent^ 

1  Ante,  S  224  ;  Post,  §  236,  237,  609,  Ml,  644,  669. 

3  Makepeace  v.  Haythorne,  4  Rots.  244 ;  King  of  Spain  v.  liachado,  4  Ruu.  226, 
241 ;  Hunter  v.  Richardson,  6  Mad.  89 ;  [Doyle  v.  Muntz,  6  Hare,  614 ;]  Mitf.  Eq.  PL 
by  Jeremy,  160, 161 ;  Ante,  $  224,  229 ;  Post,  §  286,  287,  641-644,  669. 

*  [He  is  not,  however,  a  necessary  party.    Veasie  v.  Williams,  8  How.  134.] 

4  Cooper,  Eq.  PI.  42;  Mitf.  Eq.  PI.  by  Jeremy,  160,  161,  180;  2  Story  Eq.  Jar. 
S  1600 ;  Bowles  t.  Stewart,  1  Scb.  &  Lett.  227 ;  Le  Tezier  v.  Anspach,  16  Yes.  164 ; 
Fenton  v,  Haghes,  7  Ves.  287-289;  Steward  v.  East  India  Co.  2  Vem.  380  and  note, 
and  14  Ves.  263 ;  Lingood  v.  Bade,  2  Atk.  601 ;  Lingood  v.  Croncher,  2  Atk.  896; 
Chicot  V,  Leqnesne,  2  Ves.  816 ;  Post,  §  670.  In  such  a  case,  the  bill  itself  should 
pray  costs  against  the  agent,  &c. ;  for  otherwise  a  demurrer  would  lie.  Le  Tezier  v, 
Anspach,  16  Ves.  164.  The  same  principle  applies  to  the  case  of  a  debtor  to  a  testa^ 
tor's  estate,  who  cannot  ordinarily  be  joined  in  a  creditor's  suit  against  the  executor 
for  payment  of  his  own  debt ;  but  he  may  be,  if  collusion  is  charged  between  him 
and  the  executor.  1  Mont.  Eq.  PI.  46,  46,  note  (o) ;  2  Mont.  Eq.  PI.  141 ;  Mitf.  Eq. 
PI.  by  Jeremy,  168, 160;  Elmslie  v.  M'Aulay,  3  Bro.  Ch.  624.  [The  practice  of  mak- 
ing a  mere  agent  a  defendant  to  a  suit,  and  praying  costs  against  him,  has,  of  late^ 
been  called  a  practice  of  an  anomalous  character,  and  open  to  serious  objection. 


others  to  be  a  proper  party,  to  a  bill  to 
restrain  the  enforcement  of  the  judgment 
on  which  the  execution  issued,  in  order 
that  effectual  seMce  of  the  injunction 
may  be  made  upon  him.  In  Burpee  v. 
Smith,  Walk.  Ch.  327,  he  was  held  to 
be  a  necessary  party.  See,  also.  Brooks 
V,  Lewis,  13  N.  J.  Eq.  214 ;  Hassell  v. 
Van  Houten,  39  N.  J.  Eq.  118 ;  Beaird  o. 
Foreman,  Breese,  303.  It  has,  however, 
been  more  frequently  held  that  he  is  not 
even  a  proper  party.  Lackay  v.  Curtis, 
6  Ired.  Eq.  199 ;  Edney  v.  King,  4  Ired. 
Eq.  466;  Shrader  v.  Walker,  8  Ala.  244 ; 


Montgomery  v.  Whitworth,  1  Tenn.  Ch. 
174 ;  Jarman  v,  Saunders,  64  N.  C.  867. 
See  North  v,  Peters,  138  U.  S.  271. 
In  Colorado  Manuf.  Co.  v.  McDonald, 
(Col.)  26  Pac.  712,  it  was  held  to  be  a 
matter  of  discretion  for  the  trial  court 
whether  a  sheriff  who  made  an  execu- 
tion sale,  should  be  a  party  to  a  suit  to 
cancel  the  deed  to  the  purchaser.  In  a 
suit  to  impeach  a  decree,  the  commis- 
sioner who  sold  the  land  under  order  of 
court  in  the  original  suit,  and  received 
the  purchase  money,  is  not  a  necessary 
ptrty.    Gilbert  v.  James,  86  N.  C.  244 
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§  238.  Another  exception  has  been  sometimes  made,  upon  a 
gromid  not  entirely,  satisfactory,  and  which  may  now  be  consid- 
ered as  of  very  doubtful  authority.  It  is  the  case  of  a  bankrupt, 
in  which  it  is  admitted,  that,  although  he  ought  not  generally  to 
be  made  a  party  to  a  bill  against  his  assignees  touching  his 
estate ;  yet,  if  in  such  a  bill  any  discovery  of  his  act45,  before  he 
became  a  bankrupt,  is  sought,  he  may  properly  be  joined  and 
compelled  to  make  the  discovery.  ^  (a)  And  the  same  proposition 
has  been  put  in  a  more  general  form;  that  where  a  person,  hav- 
ing had  an  interest  in  the  subject-matter,  has  assigned  that 
interest,  he  may  yet  be  compelled  to  answer  with  respect  to  his 
own  acts  before  the  assignment.^  (() 

See  the  remarks  of  the  Lord  Chanoellor  in  Attwood  v.  Small,  6  Ch.  &  F.  852.  The 
practioe  wiU  not  be  extended  to  cases  to  which  it  has  not  already  been  applied.  It 
teems  to  be  Umited  to  cases  of  fraud,  as  that  word  is  understood  in  a  court  of  equity, 
and  does  not  apply  where,  though  the  agent  acts  erroneously,  he  acts  openly  and 
avowedly.    Marshall  o.  Sladden,  7  Hare,  428.  (c)] 

1  Mitf.  £q.  PI.  by  Jeremy,  161. 

*  Mitf.  £q.  PL  by  Jeremy,  161.    The  whole  doctrine  has  been  shaken,  if  not 


(a)  To  a  bill  by  an  assignee  in  bank- 
mptey  to  set  aside  a  fraudulent  conrey- 
aoce  by  the  bankrupt,  the  latter  is  not  a 
necessary  party;  Buffington  r.  Harvey, 
05  U.  S.  99;  and  in  England  he  has 
been  held  an  improper  party  to  such  a 
bill,  because  he  is  not  an  agent  or  arbi- 
trator. Weise  v.  Wardle,  L.  R.  19  £q. 
171. 

(6)  Upon  the  question  whether  the 
debtor  is  a  necessary  party  to  a  creditor's 
bill,  to  vacate  a  fraudulent  conveyance 
made  by  him,  there  is  conflict  of  decision. 
In  Gay  lords  v.  Kelshaw,  1  Wall.  81,  this 
question  was  answered  in  the  aflSrmative. 
To  the  same  effect  are  Lawrence  o.  Bank 
of  the  Republic.  85  N.  T.  820;  Hubbell 
p.  MerchanU'  Bank,  42  Hun,  200 ;  Mil- 
ler V,  HaU,  70  N.  T.  250;  Coffey  p.  Nor- 
wood, 81  Ala.  612;  Black  o.  Bordelon, 
88  La.  Ann.  096;  Lovcjoy  p.  Irelan,  17 
Md.  526.  In  Taylor  p.  Webb,  54  Miss. 
86,  Gaylords  v.  Kelshaw  was  disapproved, 
and,  upon  a  review  of  the  authorities,  the 
negative  view  was  taken,  the  proceeding 
being  regarded  as  in  rem.  In  Whitte- 
more  p.  Cowell,  7  Allen,  446,  it  was  held 


that  a  bona  fid%  mortgagee  of  land  ftt>m 
a  fraudulent  grantee  is  a  proper  party  to 
a  bill  to  set  aside  the  title  of  the  mort- 
gagor, although  the  debt  secured  by  the 
mortgage  is  not  yet  due. 

(c)  The  practice  of  joining  as  defend- 
ants other  persons  than  the  real  parties 
in  interest,  for  the  purposes  of  discovery 
and  costs,  seems  to  be  now  limited  both 
to  cases  of  fhiud  and  to  persons  who  are 
strictly  agents,  including  in  that  term 
solicitors  and  attorneys,  or  who  are  arbi- 
trators. If,  for  instance,  litigation  is 
caused  by  the  carelessness  of  a  solicitor 
in  drafting  a  marriage  settlement,  he  will 
not  be  ordered  to  pay  the  costs  of  the 
suit,  though  joined  as  a  defendant,  for  it 
is  not  a  case  of  fraud,  and  equity  has  no 
jurisdiction,  the  remedy  being  at  law  by 
an  action  for  professional  negligence, 
aark  p.  Girdwood,  7  Ch.  D.  9.  See 
Barnes  p.  Addy,  L.  R.  9  Ch.  244;  Baker 
p.  Loader,  L.  R.  16  Eq.  49.  Burstall  p. 
Beyfus,  26  Ch.  D.  85;  re  Spencer,  61 
L.  J.  Ch.  271 ;  Amos  p.  Heme  Bay  P. 
Co.  64  L.  T.  N.  s.  264 ;  Smith  p.  Green, 
87  Fed.  Rep.  424 ;  Hopeon  p.  Harrell,  56 
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§  284,  For  the  same  reason  a  mere  witness  ought  not  to  be 
made  a  party  to  a  bill,  although  the  plaintiff  might  deem  his 
answer  more  satisfactory  than  his  examination;  for  he  has  no 
interest  in  the  cause,  and  no  decree  can  be  had  against  him; 

o^ertunied  in  Whitworth  v.  Davis,  1  Vet.  &  B.  548-650,  and  GrifBin  v.  Archer,  2 
Anst.  478.  Lord  Redesdale's  own  mode  of  stating  the  proposition  in  the  passage 
cited  in  the  text,  shows  that  he  deemed  it  doubtAil.  He  has  added :  "  It  is  difficult  to 
draw  a  precise  line  between  the  cases  in  which  a  person,  having  no  interest,  may  be 
called  upon  to  answer  for  his  own  acts,  and  those  in  which  he  may  demur  because  he 
has  no  interest  in  the  question.  Thus,  where  a  creditor,  who  had  obtained  execution 
against  tlie  effects  of  his  debtor,  filed  a  bill  against  the  debtor,  against  whom  a  com- 
mission of  bankruptcy  had  issued,  and  the  persons  claiming  as  assignees  under  the 
commission,  charging  that  the  commission  was  a  contrivance  to  defeat  the  plaintiff's 
execution,  and  that  the  debtor  having,  by  permission  of  the  plaintiff,  possessed  part 
of  the  goods  taken  in  execution  for  the  purpose  of  sale,  and  instead  of  paying  the 
produce  to  the  plaintiff,  had  paid  it  to  his  assignees,  a  demurrer  by  the  alleged  bank- 
rupt because  he  had  no  interests,  and  might  be  examined  as  a  witness,  was  overmled, 
and  the  decision  affirmed  on  rehearing.  A  difference  has  also  been  taken,  where  a 
person  concerned  in  a  transaction,  impeached  on  the  ground  of  fraud,  has  been  made 
party  to  a  bill  for  discovery  merely ;  or  as  having  the  custody  of  an  instrument  for 
the  mutual  benefit  of  others."  Mitf .  £q.  PI.  by  Jeremy,  161, 162.  [Although  a  bank- 
rupt  may  be  made  a  party  to  a  bill  of  discovery  in  respect  of  fraudulent  transactions, 
whereby  he  has  acquired  property  which  has  passed  to  his  assignees ;  yet  if  the  dis- 
covery is  sought  merely  as  incidental  to  relief  prayed  against  the  bankrupt,  he  is  not 
a  necessary  party  and  may  demur  to  the  bill,  as  there  is  no  reason  why  the  same  bene- 
fit may  not  be  obtained  by  his  testimony  in  the  case,  without  making  him  a  party  to 
the  suit.  Gilbert  v.  Lewis,  1  De  G.  J.  &  S.  38.  But  it  was  held  in  this  case,  that  where 
a  solicitor  is  implicated  in  a  case  of  fraud,  he  may  be  made  a  party  to  the  bill  seek- 
ing relief  against  the  fraud,  for  the  purpose  of  discovery,  the  only  relief  asked  against 
him  being  that  he  should  be  ordered  to  pay  the  costs.  The  question  of  the  extent  of 
the  privilege  of  the  solicitor  against  disclosing  a  fraudulent  transaction  passing  be- 
tween himself  and  client  has  been  much  discussed,  in  the  English  equity  courts.  It 
was  early  declared  by  Lord  Cranworth,  in  Follett  v.  Jefferyes,  1  Sim.  k.  b.  3,  that 
the  court  cannot  permit  it  to  be  said,  that  the  contriving  of  a  fraud  forms  part  of  the 
professional  business  of  an  attorney,  or  solicitor.  The  question  was  examined  by 
Vice-Chancellor  Stuart,  in  Charlton  v,  Coombes,  4  Giff.  372 ;  and  it  seems  to  be  now 
regarded  as  requisite,  in  order  to  oust  the  privilege  of  the  client,  and  unseal  the 
mouth  of  the  solicitor,  as  a  witness,  to  make  the  solicitor  a  co-defendant,  so  that  the 
question  of  privilege  shall  be  distinctly  raised  upon  the  face  of  the  bill ;  and  that 
the  fact  of  the  decease  of  the  client  will  make  no  difference  in  this  respect ;  the  privi- 
lege of  the  solicitor  still  continuing.  But  there  is  no  equity  to  maintain  a  bill  against 
the  representatives  of  a  person  who  was  accessory  to  a  fraud,  from  which  he  derived 
no  pecuniary  benefit,  merely  on  the  ground,  that  if  alive,  he  might  have  been  an- 
swerable for  the  costs.    Walsham  v.  Stainton,  1  H.  &  M.  822.] 


Miss.  202.    Bnrstall  v.  Beyfus,  tupraj  is  a  co-defendant,    a   solicitor,    who   had 

now  the  leading  decision  upon  this  ques-  taken  no  part  in  the  misrepreaentation 

tion.    In  Mathias  o.  Yetts,  46  L.  T.  w.  8.  charged. 
497,  the  action  was  disnuMed  at  against 
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nor  would  his  answer  be  evidence  against  his  co-defendant 
And  he  ought  not  to  be  harassed  by  the  trouble  or  expense  of  a 
litigation,  in  respect  to  which  he  has  nothing  to  gain  or  to 
lose.^ 

§  235.  There  are  some  exceptions,  however,  to  this  general 
doctrine,  which  have  been  introduced  upon  peculiar  reasons, 
and  whether  satisfactory  or  not,  are  now  well  established. 
Thus,  for  example,  the  officers  of  a  corporation,  although  they 
may  be  mere  witnesses,  may  be  joined  in  the  defence  in  a  suit 
against  the  corporation.  The  reason  assigned  for  this  distinc- 
tion between  the  cases  of  individuals  and  the  cases  of  corpora- 
tions is,  that  the  former  may  be  required  to  answer  upon  their 
personal  and  corporal  oaths;  whereas  a  corporation  cannot  be 
sworn,  and  therefore  must  put  in  its  answer  under  its  common 
seal  only ;  and  however  false  its  answer  may  be,  the  corporation 
can  never  be  convicted  of  perjury.  Under  such  circumstances, 
it  has  been  thought  allowable  to  compel  the  officers  of  the  cor- 
poration to  answer  to  the  material  facts  upon  their  own  personal 
oaths ;  and  thus  to  enable  the  plaintiff  better  to  frame  his  bill, 
and  better  to  draw  and  pen  his  interrogatories  towards  obtaining 
a  fuller  discovery.^  (a)    And  in  truth  it  must  be  admitted,  that 


1  Cooper,  Eq.  Fl.  41, 42 ;  Biitf.  Eq.  PL  hy  Jeremy,  188;  Wych  v.  Meal,  8  P.  Wmt. 
810,  and  Mr.  Cox's  note  (1) ;  Newman  v.  Godfrey,  2  Bro.  Ch.  882;  Plammer  v.  May, 
1  Vet.  426;  Fenton  v.  Hughes,  7  Yes.  287-290;  Dummer  v,  Chippenham,  14  Yes. 
268;  Whitworth  v.  Davis,  1  Yes.  &  B.  660 ;  Griffin  v.  Archer,  2  Anst  478 ;  Lloyd  v. 
Lander.  6  Mad.  282 ;  2  Story,  Eq.  Jar.  §  1449. 

s  Wych  V,  Meal,  8  P.  Wms.  310;  Moodalay  v.  Morton,  1  Bro.  Ch.  469;  Whitr 
worth  n.  Davis,  1  Yes.  &  B.  660 ;  Dummer  v,  Chippenham,  14  Yes.  262->264 ;  Cooper, 
Eq.  PL  42;  Mitf.*  Eq.  PI.  by  Jeremy,  100  and  note,  189 ;  Le  Texier  v,  Anspach,  16 
Yea.  164, 166 ;  Gibbons  v.  Waterloo  Bridge  Co.  6  Price,  498 ;  Bromley  v,  Westches- 
ter Connty  Society,  1  Johns.  Ch.  866 ;  2  Stoiy,  Eq.  Jar.  $  1600. 


(a)  /a  n  Alexandria  Palace  Co.  10 
Ch.  D.  68 ;  McComb  v.  Chicago  6c.  Rail- 
road, 19  Blatch.  69 ;  Colgate  v.  Companie 
Fran^aise,  28  Fed.  Rep.  82;  Colonial 
Mortgage  Co.  o.  Hutchinson  Mortgage 
Co.  44  Id.  219 ;  Post  v.  Toledo  ftc  Rail- 
road,  144  Mass.  841 ;  Buckner  v.  Abra- 
hams, 8  Tenn.  Ch.  846 ;  Yirginia  Manuf. 
Co.  V.  Hale  (Ala.),  9  So.  260.  Under  the 
Equity  Rules  of  the  Supreme  Court  of 
the  United  States,  an  officer  of  a  corpo- 
ratioD  caimol,  in  «  suit  against  the  latter. 


be  compelled  to  gtve  discovery,  unless  he 
is  made  a  party.  French  v.  First  Na^ 
tional  Bank,  7  Ben.  488.  And  if  he  did 
not  receive  the  desired  information  as  an 
officer  or  stockholder  he  cannot  be  made 
a  party  to  a  cross  bill  for  the  purpose  of 
discovery.  McComb  v,  Chicago  &c.  R. 
Co.  19  Blatch.  69.  In  England,  the 
practice  of  making  an  officer  of  a  corpo- 
ration a  party,  for  the  puipose  of  dis- 
coveiy,  no  longer  prevails.  Wilson  a 
Church,  9  Ch.  D.  662. 


280 


EQUITY  PLEADINGS. 


[CH.  IV. 


the  officers  are  generally  the  only  persons  who  can  give  the  in- 
formation. ^  (a)  For  a  like  reason,  the  members  of  corporations 
may  also  be  made  parties  to  a  bill,  either  for  discovery  alone  or 
for  discovery  and  relief,  although  they  have  no  other  interest, 
than  as  corporators,  in  the  subject-matter  of  the  suit^(i) 

1  It  seems,  however,  that  although  it  is  not  an  UDusual  rule,  that  the  officers  of  a 
corporation  may  he  made  parties ;  jret  that  a  special  ground,  such  as  to  peculiar 
information,  should  be  laid.  Thus,  in  How  v.  Best,  6  Mad.  19,  where  an  officer  of  the 
Bank  of  England  was  made  a  party  to  a  bill  of  discovery,  as  to  the  time  when  oer^ 
tain  stock  in  question  in  the  cause  was  transferred,  it  was  held  on  demurrer,  that  he 
was  not  properly  Joined,  because  he  was  a  mere  witness. 

3  Qlascott  V,  Copper  Miners'  Co.  11  Sim.  805.  [In  America,  as  to  proper  partiesf 
suits  in  equity  on  behalf  of  the  public  are  commonly  instituted  in  the  name  of  the 
state,  or  the  people,  as  the  proper  representative  of  the  public.  People  v.  New  York, 
82  Barb.  86.  But  where  the  complainant  alleged  that  he  was  a  citizen  and  resident 
of  the  county,  and  as  such  interested  in  the  public  welfare,  it  was  lield  that  he  had 
such  an  interest  as  to  justify  his  petition  for  an  injunction  to  restrain  a  public  officer 
from  the  commission  of  an  act  which  would  be  a  public  wrong.  Collins  v.  Ripley,  8 
Iowa,  129  (c).  In  certain  suits  in  the  English  Chanoeiy  to  recover  portions  of  the 
property  belonging  to  the  confederate  government,  on  the  ground  that  it  was  the 
public  property  of  the  United  States,  and  after  the  surrender  and  dispersion  of  that 
governmental  organization  could  only  rightfully  be  claimed  by  the  Uwful  national 
sovereignty,  a  demurrer  was  interposed  on  the  part  of  the  defendants,  upon  the 
ground  that  the  United  States,  being  only  an  abstraction,  or  corporate  organization, 
could  not  sue  in  equity,  without  putting  forward,  and  Joining  in  the  bill,  some  officer 
or  natural  person,  who  might  be  able  to  answer  any  cross-biU  the  defendants  might 
be  advised  to  file  in  the  case.  This  view  was  sustained,  in  the  first  case  brought  to 
hearing,  by  the  subsequent  Lord  Chancellor,  then  Vice-chancellor  Wood.  United 
States  V.  Wagner,  L.  R.  8  £q.  724.  But  the  case  was  reversed  without  division, 
upon  appeal,  before  the  Lord  Chancellor  and  the  Lord  Justices.  L.  R.  2  Ch.  582  (</).] 


(a)  The  officers  are  not  merely  nom- 
inal parties.  Doyle  t;.  San  Diego  Land 
&  Power  Co.  48  Fed.  Rep.  349.  See 
Iowa  Barb  Steel  Wire  Co.  v.  Southern 
Barbed  Wire  Co.  30  Fed.  Rep.  128.  In 
Prioleau  v.  United  States,  L.  R.  2  Eq. 
669,  it  was  held  that  a  demurrer  might 
probably  be  sustained  to  a  bill  by  the 
United  States,  in  which  no  public  officer 
was  put  forward  for  discovery,  and  that 
the  President  was  improperly  made  a 
defendant  to  the  cross-bill  as  the  person 
to  give  discovery. 

(6)  It  seems  that  a  mere  member 
should  be  examined  on  interrogatories 
only  when  it  appears  that  there  is  no 
officer  who  can  make  the  discovery  and 
that  the  member  named  has  the  required 


information.    Berkeley  t*.  Standard  Dis- 
count Co.  18  Ch.  D.  97 ;  9  Id.  648. 

(c)  The  same  view  was  again  taken 
in  Iowa  in  Rice  v.  Smith,  9  Iowa,  670. 
But  the  practice  is  probably  confined  to 
that  State.  See  Craft  v.  Jackson  Co.  6 
Kansas,  618,  where  the  question  is  fully 
discussed  and  the  authorities  reviewed. 

{d)  Although  in  United  States  r.  Wag- 
ner, the  demurrer  was  overruled  on  ap- 
peal, yet  the  opinion  was  expressed  that 
if  the  defendant  in  such  a  suit  should  file 
a  cross-bill  for  discovery,  the  court  would 
stay  the  proceedings  in  the  suit  until  the 
plaintiff  should  name  some  person  from 
whom  the  discovery  sought  might  be  ob- 
tained ;  and  that  when  ascertained,  such 
person  might  be  joined  as  a  defendant 
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§  286.  Having  stated  these  general  doctrines  in  relation  to 
the  joinder  and  omission  of  parties,  it  maj  be  proper  to  add  in 
this  connection  (although  the  matter  will  necessarily  come  in 
review  hereafter),  that,  if  the  want  of  proper  and  necessary 
parties  is  apparent  on  the  face  of  the  bill,  the  defect  may  be 
taken  advantage  of  by  demurrer.^  In  many  cases,  and  espe- 
cially if  the  defect  be  vital  to  the  character  of  the  bill,  and  to 
the  relief  asked,  the  objection  may  also  be  insisted  upon  at  the 
hearing.  And  if  the  court  shall  proceed  to  a  decree,  the  decree 
may  be  reversed  for  error  on  this  account^  If  the  defect  is  not 
apparent  on  the  bill,  it  may  be  propounded  by  way  of  a  plea,  or 
it  may  be  relied  on  in  a  general  answer.'  If  it  is  insisted  on 
only  at  the  hearing,  the  court  will  often,  if  there  are  merits, 
allow  the  cause  to  stand  over,  in  order  to  make  the  new  parties ; 
or  if  the  bill  is  dismissed,  it  should  be  without  prejudice.  ^ 


1  Pott,  S  641-644. 

*  Cooper,  Eq.  H.  88,  186;  Biitf.  Eq.  PI.  by  Jeremy,  180,  and  the  cases  there 
dted ;  PracL  Reg.  by  Wyatt,  2d9 ;  1  Dan.  Ch.  Pr.  884-888 ;  2  Dan.  Ch.  Prac.  37,  88; 
Whiting  V.  Bank  of  United  States,  18  Peters,  14.  The  mere  noigoinder  of  a  proper 
party  cannot  avail  the  defendant  in  a  bill  of  review,  unless  it  appears  to  his  preju- 
dice ;  and  there  is  the  more  reason  for  this  rule,  because  the  absent  person  is  not 
bound  by  the  decree,  but  may,  in  another  suit,  vindicate  his  rights.  Whiting  v. 
Bank  of  the  United  States,  18  Peters,  14 ;  Post,  §  288,  609,  641,  644. 

•  Cooper,  Eq.  PI.  289;  Mitf.  Eq.  PL  by  Jeremy,  280;  Homan  v,  Shiel,  2  Jones 
(Irish),  164. 

«  West  V.  Randall,  2  Mason,  181 ;  Mechanics'  Bank  o.  Seton,  1  Peters,  806 ;  Hunt 
V.  WickUCTe,  2  Peters,  216 ;  Ante,  §  73 ;  Post,  §  641,  644.  The  40th  Order  of  the 
English  Chancery  Orders  of  1841,  has  altered  materially  the  old  rule.  It  provides, 
*  That  if  a  defendant  shall,  at  the  hearing  of  a  cause,  object  that  a  suit  is  defective 
for  want  of  parties,  not  having  by  plea  or  answer  taken  the  objection,  and  therein 
specified  by  name  or  description  the  parties  to  whom  the  objection  applies,  the 
court  (if  it  shall  think  fit)  shall  be  at  liberty  to  make  a  decree  saving  the  rights  of 
the  absent  parties."  Ante,  §  220.  The  same  rule  has  been  adopted  by  the  Supreme 
Court  of  the  United  States.  See  6dd  Rule  of  the  Equity  Rules  of  the  Supreme 
Court  of  the  United  States,  January  Term,  1842.  [The  same  rule  prevails  exten- 
sively in  practice,  in  the  American  states,  it  is  believed.    Ferguson  v.  Fisk,  28  Conn. 


by  amendment  of  the  cross-bill,  and  an 
answer  be  then  obtained  in  the  same 
manner  as  when  a  corporation  is  sued 
and  one  of  its  officers  is  joined  as  a  de- 
ftndant  This  view  has  been  since  acted 
upon  in  several  cases  in  England  where 
soit  was  brought  by  a  foreign  republican 
government.  Republic  of  Peru  v.  We- 
guelin,  L.  R.  20  £q.  140;  Republic  of 


Costa  Rica  v.  Erlanger,  1  Ch.  D.  171 ; 
Republic  of  Liberia  v.  Imperial  Bank, 
L.  R.  16  Eq.  179.  And  in  Republic  of 
I^beria  v.  Roye,  1  App.  Cas.  189,  it  was 
distinctly  held  that  if  the  foreign  gov- 
ernment does  not  comply  with  such  an 
order  for  discovery,  the  suit  may  be 
dismissed. 
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§  236  a.  It  is  no  answer  to  the  objection  of  a  want  of  proper 
parties,  that  the  persons  who  are  not  parties,  might,  if  made  so^ 
object  that  the  bill  is  multifarious.  Many  bills  may  not  be  multi- 
farious as  to  some  persons,  interested  in  the  whole  subject-matter, 
which  would  be  so  as  to  others,  interested  only  in  part  of  it 
But  that  is  no  reason  for  the  court  proceeding  in  the  absence  of 
any  person,  who  ought  to  be  present,  as  to  any  part  of  the  case. 
It  at  most  can  only  prove,  that  the  plaintiffs  have  adopted  a 
wrong  course  from  the  beginning;  and  that  the  error  is  irreme- 
diable under  the  ordinary  permission  to  amend  by  making 
parties.^ 

§  237.  If,  on  the  other  hand,  the  defect  in  the  bill  should  be 
a  joinder  of  improper  parties  (as,  for  example,  of  persons  having 
no  interest,  or  mere  witnesses),  in  such  a  case  if  the  defect  is 
apparent  on  the  face  of  the  bill,  it  may  be  brought  forward  by 
a  demurrer  by  the  party  improperly  joined ;  or  he  may,  at  the 
hearing,  in  some  cases,  rely  on  it,  as  a  ground  for  a  dismissal  of 
the  bill  as  against  him.^  If  the  defect  is  not  apparent  on  the 
face  of  the  bill,  the  party,  improperly  joined,  may  rely  on  the 
objection  by  way  of  a  plea,  or  insist  upon  it  in  his  answer.'  It 
is  not  safe,  however,  in  any  case,  to  rely  upon  the  mere  non- 
joinder or  misjoinder  of  parties,  as  an  objection  to  the  hearing; 
for  if  the  court  can  make  a  decree  at  the  hearing,  which  will  do 
entire  justice  to  all  the  parties,  and  not  prejudice  their  rights, 
notwithstanding  the  nonjoinder  or  misjoinder,  it  will  not  then 
allow  the  objection  to  prevail.*  (a)    The  true  course,  therefore, 

601 ;  Chambers  v.  Robbins,  Id.  562.  But  there  are  many  cases  where  it  would  be 
inexpedient  to  pass  a  decree  until  all  the  parties  have  been  heard.] 

1  Lumsden  v.  Eraser,  1  Myl.  &  Cr.  689,  002;  s.  o.  7  Sim.  666;  Attorney  General 
V,  Poole,  4  Mjl.  &  Cr.  17. 

s  Post,  §  288, 609, 641, 644, 609 ;  [Little  v.  Buie,  6  Jones,  Eq.  10 ;  King  o.  Qallowajr, 
Id.  122]. 

•  Cooper,  Eq.  PI.  42 ;  Mitf.  Eq.  PI.  by  Jeremy,  160, 161 ;  Post,  $  641,  644. 

«  Lambert  v.  Hutchinson,  1  Beav.  277 ;  Post,  §  288, 644 ;  Pringle  v.  Crooks,  3  T.  & 
Coll.  666.  [See  Griffith  v.  Vanheythuysen,  9  Hare,  86.]  In  this  last  case,  a  doubt 
was  suggested,  whether  in  any  case  a  misjoinder  of  a  defendant  was  a  ground  of 
demurrer.  Post,  g  644  and  note.  The  very  point  as  to  a  nonjoinder  of  a  defendant 
arose  in  the  case  of  Whiting  v.  Bank  of  United  States,  18  Peters,  6,  14 ;  and  it  was 
there  held,  that  unless  the  nonjoinder  operated  a  prejudice  to  the  rights  of  the  other 
defendants,  it  could  not  be  taken  advantage  of  at  the  hearing,  or  upon  a  rehearing 
on  a  biU  of  review.    See  also  Russell  v.  Clark,  7  Cranch,  69 ;  Elmendorf  v.  Taylor, 


(a)  Jewett  o.  Tucker,  189  Mass.  666,  679. 
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is  to  take  it  by  way  of  demurrer,  when  it  is  apparent,  on  tLe 
face  of  the  bill,  or  if  not  apparent,  by  plea  or  by  answer.  *  (a) 
When  the  objection  of  want  of  proper  parties  exists,  the  court 
will  ordinarily  allow  the  defect  to  be  supplied  by  an  amendment 
of  the  original  bill,  as  the  stage  of  the  proceedings,  at  which  the 
objection  is  taken,  may  require.* 

§  238.  Where  a  demurrer,  or  a  plea,  is  put  in  for  the  want  of 
proper  parties,  if  a  demurrer,  it  must  appear,  if  a  plea,  it  must 
be  shown,  who  are  the  proper  parties,  not  indeed  by  name,  for 
that  might  be  impossible,  but  in  such  a  manner  as  to  point  out 
to  the  plaintiff  the  objection  to  his  bill,  and  enable  him  to 
amend  by  adding  the  proper  parties.'  Indeed,  cases  may  occur 
of  such  a  nature,  as  even  to  require  the  names  to  be  stated,  if 
the  more  general  description  is  not  sufficient  to  enable  the  plain- 
tiff to  ascertain  with  reasonable  certainty  the  names  of  the 
absent  parties.^  For  example,  if  it  should  appear  in  the  case  of 
a  bill  to  enforce  a  rent  charge  for  a  charity,  that  other  lands 
also  were  charged,  it  might  be  required  in  the  plea  to  set  forth 
who  are  the  present  owners  of  these  lands,  and  their  precise 
locality,  especially  if  the  transaction  were  of  great  antiquity, 
and  the  original  description  were  loose  and  intermediate.^ 

10  Wheat.  163 ;  Ciirneal  v.  Banks,  10  Wheat  181 ;  Mallow  v.  Hinde,  12  Wheat.  103 ; 
Mechanics'  Bank  v.  Seton,  1  Pet.  806 ;  Vattier  v,  Hinde.  7  Pet  252 ;  Boone  v.  Chiles* 
8  Pet  632 ;  Ante,  $  282, 28a,  and  note ;  Post»  $  ^h  &^- 

1  Ibid. 

s  Poet,  (  641,  884.  [Sometimes  one  not  a  necessary  party  to  a  bill  may  be  ad- 
mitted on  his  own  petition,  in  order  to  secure  his  interest  or  claim  in  the  subject  of 
the  suit ;  as  where  the  biU  is  brought  for  specific  performance  of  a  contract  for  the 
purchase  of  land,  and  the  claimant  asserts  a  paramount  title  to  the  land  under  the 
defendant,  which  may  be  iijuriously  affected  by  the  decree.  Carter  v.  Mills,  80  Mo. 
432.  But  this,  perhaps,  will  not  ordinarily  be  done,  except  where  fraud  or  conni- 
▼ance  is  alleged,  or  conspiracy  to  defeat  the  interest  set  up  by  such  claimant.  In 
certain  States,  the  rule  requiring  all  interests  to  be  represented  in  the  suit  is  not 
enforced  as  one  of  strict  law,  but  is  treated  as  one  of  discretion  merely.  And  it  is 
said  if  parties  whose  interests  are  apparent,  are  not  joined,  they  may  come  in  by 
petition  and  have  the  benefit  of  the  proof  already  taken,  and  will  not  be  driren  to  a 
second  contest    Birdsong  v.  BIrdsong,  2  Head,  289.] 

*  Mitt  £q.  PI.  by  Jeremy,  180,  181 ;  Attorney  General  v,  Jackson,  11  Ves.  369, 
S70;  Poet,  $  643.    See  Attorney  General  v.  Poole,  4  Myl.  &  Cr.  17  ;  1  Dan.  Ch.  Pr. 

ool'oiRS* 

*  Attorney  General  v.  Jackson,  11  Yes.  367-871. 

*  Ibid.;  Attorney  General  v.  Wyburgh,  1  P.  Wms.  690;  Attorney  General  o. 
SheUy,  1  Salk.  163.  

(a)  See  Chapman  v.  Forbes,  128  N.  T.  632 ;  Lnsk  o.  Thatcher,  102  HI  60. 
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CHAPTER  V. 


BILLS  —  GENERAL  FRAME  OF. 


§  289.  Hayinq  gone  through  with  these  preliminary  consid- 
erations as  to  parties,  we  shall  now  proceed  to  a  more  particular 
consideration  of  some  of  the  general  rules  and  principles  appli- 
cable to  the  structure  of  original  bills  for  relief.  We  have 
already  had  occasion  to  state  the  nature,  and  general  character, 
and  appropriate  subdivisions,  and  parts  of  such  bills,  which 
should  be  borne  in  mind  in  our  subsequent  inquiries. 
.  §  240.  In  the  first  place,  then,  as  to  the  certainty  which  is 
required  in  the  statements  of  bills.  With  reference  to  certainty 
in  pleadings  at  the  common  law  there  are  said  to  be  three  kinds, 
applicable  to  different  parts  of  the  pleadings,  founded,  as  it 
should  seem,  upon  one  general  maxim ;  ^'  Gerta  debet  esse  inten- 
tio,  et  narratio,  et  certum  fundamentum,  et  certa  res,  quae  de- 
ducitur  in  judicium. "  The  first  kind  is  certainty  to  a  common 
intent;  and  that  is  sufficient  in  a  bar,  which  is  to  defend  the 
party,  and  to  excuse  him.  The  second  is,  certainty  to  a  certain 
intent  in  general,  as  in  counts,  replications,  and  other  pleadings 
of  the  plaintiff;  that  is,  to  convict  the  defendant,  as  in  indict- 
ments, <&c.  The  third  is  certainty  to  a  certain  intent  in  every 
particular,  as  in  estoppels,  which  are  odious  in  the  law.^  It 
has  been  said,  that,  in  pleading,  there  must  be  the  same  strict- 
ness in  equity  as  in  law ;  ^  as  for  example,  it  has  been  adjudged, 
that  if  a  plea  sets  up  a  bona  fide  purchase  without  notice,  as  a 
defence,  it  will  not  be  sufficient  to  state  in  it,  that  the  vendor 
being  seised,  or  pretending  to  be  seised,  did  convey,  &c. ;  but 
there  should  be  a  direct  averment,  that  the  vendor  was  actually 
seised.*  But,  however  true  this  may  be  as  to  a  plea  in  equity, 
technically  so  called,  it  can  hardly  be  affirmed  to  be  true  in  the 
framing  of  bills  or  answers,  in  respect  to  which  more  liberality 

1  Co.  Litt.  808  a. 

s  Story  V,  Windaor,  2  Atk.  682. 

>  Story  V.  Windsor,  2  Atk.  082;  Beam.  £q.  PI.  21. 
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prevails.^  And  it  may  perhaps  be  correctly  affirmed,  that  cer- 
tainty to  a  common  intent  is  the  most  that  the  rules  of  equity 
ordinarily  require  in  pleadings  for  any  purpose.^ 

§  241.  In  the  next  place,  it  may  be  affirmed  as  an  elementary 
rule  of  the  most  extensive  influence,  that  the  bill  should  state 
the  right,  title,  or  claim  of  the  plaintiff  with  accuracy  and  clear- 
ness; and  that  it  should,  in  like  manner,  state  the  injury,  or 
grievance,  of  which  he  complains,  and  the  relief  which  he  asks 
of  the  court  In  other  words,  there  must  be  such  certainty  in 
the  averment  of  the  title,  upon  which  the  bill  is  founded,  that 
the  defendant  may  be  distinctly  informed  of  the  nature  of  the 
case,  which  he  is  called  upon  to  meet.  ^  (a)  The  other  material 
facts  ought,  also,  to  be  plainly  yet  succinctly  alleged,  and  with 
all  necessary  and  convenient  certainty,  as  to  the  essential  cir- 
cumstances of  time,  place,  manner,  and  other  incidents.^  If 
title-deeds  or  other  instruments  are  referred  to,  they  should  not 
be  set  out  in  Tuec  verba  ;  but  the  substance  of  such  portions  only 
of  them  as  are  necessary  to  a  right  understanding  of  the  real 
matters  of  the  bill.'^(&)    It  is  not  a  sufficient  allegation  of  a  fact 

1  8  Black.  Com.  446;  1  Mont.  Eq.  PL  27,  note  (m) ;  2  Mont.  Eq.  PI.  98,  94,  note 
(A.  L) ;  Carew  v.  Johnston,  2  Sch.  &  Lefr.  805 ;  Carleton  v,  Leighton,  8  Mer.  671 ; 
McCabe  v.  Cooney,  2  Sand.  Ch.  814. 

*  Wigram  on  DiscoTory,  Ist  ed.  77 ;  Id.  2d  ed.  128, 124 ;  Cooper,  Eq.  PI.  181.  It 
is  sometimes  laid  down  in  the  reports,  as  well  as  in  elementary  wprks,  that  there 
should  be  the  same  certainty  in  a  biU  in  equity,  that  there  is  in  a  declaration  and 
other  pleadings  at  the  common  law.  8o  Lord  Hardwicke  is  reported  to  have  said  in 
Story  9.  Windsor,  2  Atk.  632.  See  also  Mitf.  Eq.  PI.  by  Jeremy,  284;  1  Mont.  Eq. 
PI.  25.  Bat  the  proposition  is  not  strictly  accurate ;  and  it  has  been  well  said  by 
Mr.  Wooddeson  (3  Wooddes.  Lect.)  65,  p.  870,  that  the  matter  of  the  bill  need  not  be 
set  forth  with  that  decisive  and  categorical  certainty  which  is  requisite  in  pleadings 
at  the  common  law.  Thus,  a  part  of  the  allegations  of  a  biU  may  be  in  the 
di^onctive. 

s  Houghton  V.  Reynolds,  2  Hare,  266. 

*  Mitf.  Eq.  PI.  by  Jeremy,  41;  Cooper,  Eq.  PI.  6;  Wyatt,  Pract.  Reg.  67.  A 
plaintiff  who  comes  for  an  €x  parte  injunction  must  state  his  case  in  the  first  instance 
fiilly  and  &irly.    Hemphill  v.  M'Eenna,  3  Dm.  &  War.  188. 

*  Wyatt,  Pract  Reg.  67,  68;  Barton,  Eq.  PI.  31.  note  (2) ;  Beames,  Ord.  in  Ch. 
25, 00,  70, 160, 167 ;  Hood  v.  Inman,  4  Johns.  Ch.  437.    In  East  India  Co.  v.  Hench- 


(a)  Brcduiw  v.  Brokaw,  41  N.  J.  Eq.  Co.  v.  Hoke,  30  Fed.  Rep.  444  ;  Kittle  v, 

215;  Rice  o.  Merrimack  Hosiery  Co.  56  De   Graaf,   Id.   689;  Bottle    Seal    Co. 

N.  H.  114.    As  to  the  form  of  bills  relat-  v.  De  La  Vergne  B.  &  S.  Co.  47  Fed. 

Ing  to  letters-patent,  see  McCoy  v,  Nel-  Rep.  50 ;   Wirt  v.  Hicks,  46  Fed.  Rep. 

SOD,  121  U.  S.  484 ;  M'Kay  v.  Smith,  29  71. 

Fed.'  Bep.  205;   Eaoiatype  Engraving  (6)  If  the  bill  refers  to  documents  in 
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in  a  bill  to  say  that  one  of  the  defendants  alleges,  and  the  plain- 
tiff believes,  the  statement  to  be  true;  for  the  defendant  may 
allege  that  which  is  quite  false,  and  the  plaintiff  may  belieye  it 
to  be  true.  But  the  fact  should  be  positively  alleged  by  the 
plaintiff  in  his  bill.  ^  (a) 

§  242.  Uncertainty  in  a  bill  may  arise  in  various  ways.  (1.) 
The  case  intended  to  be  made  by  the  bill  may  be  vague  and 
uncertain.  (()  (2.)  The  case  intended  to  be  made  may  be  certain; 
but  the  allegations  of  the  bill  may  be  so  vague  and  general,  as 
to  draw  with  them  the  consequences  and  mischiefs  of  uncertainty 
in  pleadings.^  (8.)  Some  of  the  material  facts  may  be  stated 
with  sufficient  certainty,  and  others  again  with  so  much  indis* 
tinctness  or  incompleteness,  as  to  their  nature,  extent,  date,  or 
other  essential  requisites  (as,  for  example,  in  stating  the  title 
of  the  plaintiff)  as  to  render  inert  or  inefficient  those  with  which 
they  are  connected,  or  upon  which  they  depend.^  In  each  of 
these  cases,  the  defect  may  be  fatal  to  the  objects  of  the  bill ; 
or,  if  not  fatal,  it  may  greatly  embarrass  the  party  in  the  mode 


man,  1  Ves.  Jr.  290,  the  lord  chancellor  adverted  to  the  looseness  and  prolixity  of  the 
bill  in  which  a  great  many  letters  were  set  forth,  and  then  added :  "  AUow  the  de- 
murrer, and  let  them  ( the  plaintifEs)  file  another  bill  in  three  lines  to  hit  the  pointy 
instead  of  stating  all  these  letters  to  show  that  transactions,  appearing  fair,  in  fact 
are  not  fair.  Where  is  the  use  of  that  f  What  is  the  allegation  ?  "  [Nix  v.  Winter^, 
S6  Ala.  809 ;  Duckworth  v.  Duckworth,  Id.  70.] 

1  Egremont  v,  Cowell,  6  Beav.  020, 028. 

s  Wigram  on  Discovery,  1st  ed.  77, 78 ;  Id.  2d  ed.  123-126;  Wormald  v.  De  lisle, 
3  BeaT.  18;  Plumbe  v.  Plumbe,  4  Y.  &  ColL  846 ;  Hunter  v.  Daniel,  4  Hare,  4^2 ; 
Columbine  v.  Cliichester,  2  Phill.  27. 

•  Houghton  V.  Reynolds,  2  Hare,  264, 266. 


the  plaintiff's  possession,  the  defendant 
cannot  compel  their  production  by  affi- 
davit before  he  answers,  but  only  by 
cross-bill.  Bate  v.  Bate,  7  Beav.  628; 
Turner  v.  Burkinshaw,  4  Gift.  899.  See 
Taylor  o.  Heming,  4  Beav.  236. 

(a)  An  allegation  in  the  bill  that  the 
plaintiff  <Ms  mformed,"  or  that  he  *'is 
informed  and  believes,"  that  a  certain 
material  fact  exists,  is  not  a  sufficient 
allegation  of  the  existence  of  such  fact. 
Cameron  o.  Abbott,  30  Ala.  416 ;  Lucas 
V,  Oliver,  34  Ala.  626 ;  Ewing  v,  Duncan, 
(Texas),  16  S.  W.  1000 ;  Post, $  266.  But 
en  averment  of  the    existence  of  a 


fttct,  "as  the  plaintiff  is  informed  and 
believes,"  or  that  the  plaintiff  *'  has  been 
informed  and  believes,  and  therefore 
avers,"  is  sufficient  Lucas  v.  Oliver, 
cited  above;  Wells  v.  Bridgeport  Hy- 
draulic Ca  30  Conn.  816;  Campbell  r. 
Paris  RaUroad  Co.  71  El.  611. 

A  demurrer  to  a  bill  which  avers  that 
the  plaintiff  is  informed  and  believes  that 
certain  facts  are  true,  admits  the  infor- 
mation and  belief,  but  not  the  truth  of 
the  information.  Walton  v.  Westwood, 
73  III.  126. 

(6)  Dwight  p.  Smith,  20  Blatch.  2ia 


§  241-244.]  QiaYBBAL  frame  of  bills.  287 

of  rediress,  or  in  the  extent  of  the  discovery,  or  in  the  applica- 
tion of  the  evidence.^  (a) 

§  243.  A  few  examples,  derived  from  adjudged  cases,  may 
serve  to  illustrate  these  principles.  Thus,  where  the  East  India 
Company  brought  a  bill  against  one  of  their  servants  for  a 
breach  of  his  covenants,  while  in  their  employment,  alleging 
that  he  had  entered  into  a  combination  with  the  Board  of  Trade, 
at  Fort  William,  to  defraud  the  company;  that  he  had  made 
certain  false  representations  to  the  company  in  his  letters ;  that 
he  had  made  false  charges  against  them ;  that  he  had  made  large 
profits  in  his  transactions  with  the  natives ;  and  it  prayed  for  an 
account  of  the  profits,  &c. ;  upon  a  general  demurrer,  it  was 
held,  that  the  bill  was  bad,  from  the  vague  and  indeterminate 
manner  in  which  the  charges  were  stated.  The  natural  mode 
of  making  the  charges  would  have  been,  to  have  alleged,  that 
the  defendant  exercised  the  trade  under  the  orders  of  the  com- 
pany, and  that  by  color  of  this  contract  with  the  company,  he 
took  the  profits,  as  if  they  were  his  own;  whereas  it  was  the 
trade  of  the  company.^ 

§  244.  So,  where  a  bill  was  brought  to  perpetuate  a  right  of 
common  and  of  way,  the  charge  in  the  bill  was,  that  the  tenants, 
owners,  and  occupiers  of  certain  lands  of  a  manor,  in  right 
thereof  or  othermse^  from  time  whereof  the  memory  of  man  is 
not  to  the  contrary,  had,  and  of  right  ought  to  have,  common 
of  pasture,  <ftc.,  in  a  certain  waste,  &c. ;  the  bill  was  held  bad 
on  demurrer;  for  the  manner  in  which  the  right  of  common  was 
claimed  was  not  set  forth  with  any  certainty.  It  was  not  set 
forth  as  common  appendant,  or  as  common  appurtenant,  but  as 
that  ^  or  otherwise, "  which  was  no  specification  at  all,  and  left 
any  sort  of  right  open  to  proof.     On  that  occasion  the  court  said : 

»  Wigrano  on  DiacoTery,  Itt  ed.  84-86 ;  Id.  2d  ed.  181, 132.  Where  the  Qhttrge  in 
the  bill  is  very  general,  it  is  often  sufficient  in  the  answer  to  make  a  general  denial 
of  its  truth.  Where  it  is  special  and  specific  in  drcurastances,  the  answer  must 
make  specific  denials.  See  Wigraro  on  Discov.  Ist  ed.  84-87 ;  Id.  2d  ed.  131-136. 
Henoe  it  is  often  very  material,  in  cases  of  exceptions  to  an  answer  for  insufficiency, 
to  look  to  the  precise  allegations  of  the  bill,  and  to  the  interrogatories  framed 
thereon.  Wigram  on  Discovery,  1st  ed.  196 ;  Id.  2d  ed.  190 ;  Hare  on  Discovery, 
W,  40 

'  East  India  Co.  v.  Henchman,  1  Yes.  Jr.  287,  288. 


(a)  In  a  snitforan  injunction  against  a     able  injury  is  insufficient.      Cresap  tt 
trespass,  a  general  allegation  of  inepar-     Eemble,  26  W.  Ya.  603. 
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^'Special  pleading  depends  upon  the  good  sense  of  the  thing; 
and  so  does  pleading  here.  And  though  pleadings  in  this  court 
run  into  a  great  deal  of  unnecessary  verbiage,  yet  there  must  be 
something  substantial ;  the  party  must  claim  something. "  ^ 

§  244  a.  So,  where  a  bill  was  filed  by  the  assignees  of  a  bank- 
rupt, alleging  that  previous  to  the  bankruptcy  '^  certain  dealings 
and  transactions  took  place  between  the  bankrupt  and  defend- 
ant," and  that  by  virtue  of  ^^  certain  agreements  for  leases,  the 
bankrupt  was  possessed  of  leasehold  houses,"  which  the  bill 
specified ;  that  in  the  course  of  such  transactions,  the  defendant 
from  time  to  time  made  "  certain  loans  "  to  the  bankrupt,  and 
the  bankrupt,  ^^as  it  was  alleged  by  the  defendant,"  made 
^^some  lease  or  assignment  of  the  property  to  the  defendant, 
but  that  the  plaintiffs  were  unable  to  discover,"  &c.,  &c. ;  it 
was  held,  that  the  bill  was  demurrable  for  vagueness  and 
uncertainty.* 

§  245.  So,  where  a  bill  sought  a  discovery  and  delivery  up  of 
title-deeds  to  the  plaintiff,  and  alleged,  that  at  the  time  of  the 
marriage  of  his  father  and  mother,  his  mother  was  seised,  and 
possessed,  or  entitled  to  divers  freehold,  copyhold,  and  lease- 
hold estates,  as  one  of  the  co-heiresses  of  her  father,  or  under 
his  marriage  settlement,  or  his  will,  or  codicil,  or  hy  some  9ueh 
or  other  mean^;  and  that  upon  the  marriage  of  the  plaintiff^s 
father  and  mother,  or  before,  or  at  some  time  after  the  said 
marriage,  some  settlement  or  settlements  was  or  were  executed, 
whereby  all  or  some  parts  of  the  said  estates  were  conveyed  upon 
certain  trusts  and  purposes,  in  such  a  manner  as  that  estates  for 
life  were  given  to  his  father  and  mother,  or  one  of  them,  or  at 
least  an  estate  for  life  to  his  father,  with  a  provision  by  way  of 
jointure  or  otherwise  for  his  mother,  who  died  in  the  lifetime  of 
his  father,  remainder  to  the  first  son  of  his  father  and  mother, 
or  to  their  first  and  other  sons  severally  and  successively,  or  in 
same  manner;  so  that  the  plaintiff,  upon  the  death  of  his  father 
and  mother,  or  the  death  of  his  father,  became  seised  or  entitled 
to  all  or  most  of  the  estates,  Ac,  either  in  fee  or  absolutely^  or 
as  tenant  for  life^  or  in  tail  in  possession^  or  in  some  other  manner 
as  would  appear  by  the  deeds,  Ac. ,  in  the  defendant's  posses- 
sion; upon  demurrer,  the  bill  was  held  bad  for  vagueness  and 

1  CresBet  v.  Mitton,  1  Yes.  Jr.  449;  s.  o.  8  Bro.  Ch.  481. 
s  Wormald  v  De  Lisle,  8  Bear.  18. 


§  244-248.]  GENERAL  FBAME  OF  BILLS.  239 

tincertaintj ;  and  that  the  defendants  could  not  plead  to  it,  but 
must  discover  all  deeds  relating  to  their  estates.^ 

§  245  a.  So,  where  the  plaintiff,  claiming  under  a  devise  of 
H.  averred  in  his  bill  that  H.  '^  being  or  claiming  to  be  seised, 
or  otherwise  well  entitled  in  fee-simple  to  divers  messuages ; " 
it  was  held  that  this  averment  was  too  loose,  and  could  scarcely 
be  said  to  tender  any  material  issue,  and  standing  alone  it 
would  be  insufficient.  But  there  the  defect  was  aided  by  other 
allegations  in  the  bill,  which  distinctly  and  positively  asserted 
the  title  of  the  plaintiff  in  the  premises.^ 

§  246.  So,  where  a  bill  was  founded  upon  the  supposed  due 
execution  of  a  power,  and  insisted,  in  the  alternative,  that  it 
was  a  good  execution  of  the  power  at  law,  or,  if  not,  that  it  was 
a  good  execution  of  the  power  in  equity ;  the  bill  was  held  bad 
on  demurrer ;  for  the  plaintiffs  ought  to  state  distinctly  whether 
their  case  is  at  law  or  in  equity;  for  if  it  be  good  at  law,  there 
may  be  no  remedy  in  equity.^ 

§  247.  So,  where  a  bill  was  brought  to  perpetuate  the  testi- 
mony of  witnesses,  touching  the  right  to  a  way,  and  there  was  a 
demurrer,  because  the  way  claimed  was  not  set  forth  with  suffi- 
cient certainty ;  the  court  held,  that  the  way  should  be  set  forth 
with  the  same  certainty  as  at  law  per  et  trans.^ 

§  248.  So,  where  a  bill  was  filed  by  a  corporation  against  the 
defendant,  claiming  certain  duties  under  letters-patent,  in  re- 
spect of  which  a  discovery  was  prayed  in  aid  of  an  action  at 
law;  but  the  bill  did  not  state  with  certainty  by  whom,  or  what 
description  of  persons  in  particular,  the  duties  were  payable, 
nor  the  particular  nature  of  the  duties  themselves;  the  court 
allowed  a  demurrer  to  the  bill.  For,  although  in  the  case  of 
duties  imposed  by  an  act  of  parliament,  the  court  is  bound  to 
take  notice  of  them;  yet,  in  the  case  of  a  grant  of  the  crown, 
there  should  be  some  averment  of  the  qiiantum  of  duties,  and  of 
the  individuals,  by  whom  they  are  payable ;  for  the  court  cannot 
otherwise  know  the  fact^ 

1  Ryres  V.  "RyreB,  3  Vet.  848 ;  Cooper,  Eq.  PI.  6,  6. 

s  Hoaghton  v.  Reynolds,  2  Hare,  264,  266;  Post,  {  268;  Balls  v.  Ifargrave,  8 
Bear.  284.    Bot  see  Cruikshank  v.  M'Vicar,  8  Bear.  106. 

*  Edwards  o.  Edwards,  Jac.  886. 

*  Gell  V.  Hajward,  1  Vem.  812 ;  Cooper,  Eq.  PI.  812. 

*  Mayor  of  London  r.  Levy,  8  Ves.  896,  401 ;  Cooper,  Eq.  PL  180.    [So,  where  a 
libel  was  filed  against  the  Drainage  Commissioners  under  a  local  act,  complaining  of 
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§  249.  So,  where,  in  a  bill  by  an  heir-at-law,  the  plaintiff 
sought,  among  other  things,  to  restrain  the  defendant  from  set- 
ting up  any  outstanding  terms  or  other  encumbrances,  to  defeat 
the  plaintiff  at  law;  but  the  bill  contained  no  averment  of  any 
outstanding  terms;  it  was  held  bad  upon  demurrer;  for  the 
court  will  not  proceed  upon  a  mere  vague  allegation,  that  the 
action  may  be  defeated  by  setting  up  outstanding  terms.  ^  So  a 
mere  allegation  with  regard  to  a  domestic  instrument,  that  it  is 
null  and  void,  may  be  sufficient  to  enable  the  court  to  adjudicate 
thereon ;  but  if  the  instrument  be  foreign,  intending  to  operate 
according  to  a  foreign  law,  which  is  to  be  proved  as  a  fact  in  the 
cause,  such  an  allegation  is  too  vague.  ^ 

§  249  a.  So,  if  a  bill  should  in  one  part  state  an  agreement, 
and  in  another  charge  that  there  was  not  an  agreement,  but  only 
an  understanding,  the  plaintiff  thereby  in  effect  admits  that 
there  was  no  agreement,  and  therefore  his  bill  will  be  demur- 
rable for  want  of  certainty.* 

§  250.  So,  where  a  bill  was  for  an  injunction  to  an  action  at 
law,  brought  for  the  recovery  of  the  produce  of  certain  foreign 
specie ;  and  the  bill  suggested  in  general  terms,  that  in  a  par- 
ticular year  the  plaintiffs  had  frequently  been  employed  as  agents 
of  the  defendants,  who  were  resident  abroad,  and  that  they  had 
various  dealings  and  transactions,  and  that  mutual  accounts  sub- 
sisted between  them,  and  in  particular,  that  at  a  period,  stated  in 
the  bill,  the  defendants  remitted  the  specie  in  question ;  and  the 
bill  prayed  an  account  of  the  transactions  and  an  injunction ;  but 
there  was  no  statement  that  there  were  unsettled  accounts,  or 
that  a  balance  was  due  to  either  party ;  the  bill  was  held  bad  on 
demurrer,  on  account  of  the  facts  being  too  loose  and  vague  to 
support  it* 

§  251.  Upon  similar  grounds,  where  a  bill  seeks  a  general 
account  upon  a  charge  of  fraud,  it  is  not  sufficient  to  make  such 

a  misapplication  of  the  funds,  but  treating  the  commissioners  neither  collectirely  as 
a  corporation,  nor  separately  as  individuals,  but  partly  in  one  character  and  partly 
in  the  other ;  and  the  charge  most  relied  upon,  viz.,  of  applying  moneys  to  their 
own  use,  was  not  so  stated  as  to  make  it  appear  whether  all  the  defendants,  or  which 
of  them,  were  sought  to  be  affected,  a  general  demurrer  was  allowed  for  oneertainty. 
Armisted  v.  Durham,  11  Bear.  422.] 
^  Jones  V.  Jones,  3  Mer.  161, 172, 178. 

*  Duke  of  Brunswick  o.  King  of  Hanover,  0  Bear.  69. 

*  Morris  v.  Morgan,  10  Sim.  841. 

«  Frietas  v.  Dos  Santos,  1  T.  &  Jer.  674. 
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charge  in  general  terms ;  but  it  should  point  out»  and  state  par- 
ticular acts  of  fraud.  ^  (a)  So,  in  a  bill  to  open  a  settled  account, 
it  is  not  sufficient  to  allege  generally,  that  it  is  erroneous ;  but 
the  specific  errors  should  be  pointed  out^  Nor,  if  the  plaintiff 
fails  to  support  his  equity  on  the  different  items  alleged,  can 
the  bill  be  sustained  against  a  demurrer,  upon  the  vague  charge 
of  voluminous  accounts  between  the  parties.' 

§  252.  But,  although  a  general  charge  is  insufficient,  yet  it  does 
not  follow  that  the  plaintiff  in  his  bill  is  bound  to  set  forth  all 
the  minute  facts.  On  the  contrary,  the  general  statement  of  a 
precise  fact  is  often  sufficient ;  and  the  circumstances,  which  go 
to  confirm  or  establish  it,  need  not  be  (although  they  often  are) 
minutely  charged ;  for  they  more  properly  constitute  matters  of 
evidence  than  matters  of  allegation.*  Thus,  for  example,  if  a 
bill  is  brought  to  set  aside  an  award,  bond,  or  deed,  for  fraud, 
imposition,  partiality,  or  undue  practice;  it  is  not  necessary  in 
the  bill  to  charge  minutely  every  particular  circumstance;  for 
that  is  matter  of  evidence,  every  part  of  which  need  not  be 
charged.^  (i) 

^  Palmer  9.  More,  2  Dick.  489;  Monday  v.  Knight,  8  Hare,  497.  [An  allegation  of 
Iraod  it  insuiBcient,  without  a  statement  of  the  circumstances  constituting  the  fraud; 
firaud  being  a  conclusion  of  law,  and  it  being  insufficient  to  allege  tliat  a  deed  has 
been  obtained  by  fraud,  unless  the  acts  constituting  such  fraud  are  stated  on  the 
face  of  the  bUL  Gilbert  v.  Lewis,  1  I>e  G.  J.  &  8m.  88;  Hallows  v,  Femie,  L.  R.  8 
Ch.  467 ;  Bryan  9.  Spruill,  4  Jones,  Eq.  27.  A  general  demurrer  will  not  cure  such 
defectire  averment  lb.  When  the  effect  of  a  judgment,  as  stated  in  the  bill,  and 
the  schedule  of  the  record  attached  vary,  the  court  will  follow  the  schedule. 
Harper  o,  HiU,  35  Miss.  68.] 

*  Johnson  v,  Curteis,  8  Bro.  Ch.  267 ;  Taylor  v.  Haylin,  2  Bro.  Ch.  810 ;  Kni^t  v. 
Bampfeild,  1  Vem.  180;  Hunter  v,  Daniel,  4  Hare,  482. 

'  Darthez  o,  Clemens,  6  Beav.  165. 

*  Ante,  {28;  [Mewshaw  v,  Mewshaw,  2  Md.  Ch.  Dec.  14.] 

*  Chicot  o,  Lequesne,  2  Ves.  818 ;  Clark  v.  Periam,  2  Atk.  887 ;  Wigram  on  Dis- 

(a)  Smith  v.  Wood,  42  N.  J.  Eq.  568 ;  Society,  5  App.  Cas.  685.  See  also  Law- 
Herbert  V,  Herbert,  47  Id. ;  20  Atl.  rence  v.  Norreys,  15  App.  Cas.  210 ;  Bas- 
290;  Nwhob  v.  Rogers,  139  Mass.  146.  tow  o.  Bradshaw,  8  L.  R.  Ir.  80;  Van 
A  general  ailegatioa  of  fraud,  however  Weel  v,  Winston,  115  U.  S.  228.  Tlie 
•trong  in  expression,  is  insufficient,  if  jurisdictionof  equity  In  matters  of  fraud, 
there  is  no  statement  of  the  drcumstan*  misrepresentation  and  concealment  does 
oea  relied  on  as  constituting  tlie  alleged  not  depend  on  discovery.  Jones  v. 
fraud.  An  account  which  had  been  di-  Bolles,  9  Wall.  864 ;  Mann  v.  Appel,  31 
rected  to  be  taken  in  a  case  where  such  Fed.  Rep.  878 ;  Lafayette  Co.  d.  Neely, 
a  general  allegation  was  made,  was  di-  21  Fed.  Rep.  738.' 
rected  to  be  taken  without  regard  to  (6)  However  general  the  charges  of 
that  allegation,  in  Wallingford  v.  Mutual  the  bill  may  be,  and  whatever  prayers  it 

16 
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§  258.  And  general  certainty  is  sufficient  in  pleadings  in 
equity,  (a)  Thus,  for  example,  the  statement  of  a  feoffment  with- 
out livery  of  seisin,  or  of  a  bargain  and  sale  without  statement 
of  the  enrolment  thereof,  will  be  sufficient^  So,  in  a  bill  for  a 
specific  performance  of  a  contract,  if  it  be  alleged  to  be  in  writ- 
ing, it  is  not  necessary  to  allege  it  to  be  signed  by  the  party ; 
but  it  will  be  presumed  to  be  so  signed.^ 

cov.  Ist  ed.  84,  86 ;  Id.  2d  ed.  181, 182 ,  Cooper,  Eq.  PI.  7.  8ee  Faulder  v.  Stuart,  11 
Yes.  802 ;  Post,  §  208, 265  a. 

1  HAirison  v.  Hogg,  2  Yes.  Jr.  328  ;  Cooper,  £q.  PI.  181. 

^  Dunn  V.  Calcraft,  2  Sim.  &  Stu.  66 ;  Cozine  v.  Graham,  2  Paige,  177.  [In  regard 
to  the  degree  of  certainty  requisite  in  a  bill  in  equity,  upon  a  bill  to  aet  aside  securi- 
ties, as  obtained  by  misrepresentation,  it  was  doubted  whether  the  allegation  that 
the  pUintiff  was  led  by  the  defendant  to  beliere  that  he  had  become  possessed  of 
the  bills  for  the  amount  for  which  the  securities  were  given  in  a  certain  manner, 
which  was  not  the  true  manner,  was  sufficient  on  demurrer ;  but  it  was  agreed,  with- 
out doubt,  that  advantage  could  not  be  taken  of  the  allegation  not  being  more  pre- 
cise, after  the  case  had  been  heard  and  decided  on  the  merits,  or  even  at  the  hearing, 
probably.  Smith  v.  Kay,  7  H.  L.  Cas.  750;  21  Beav.  622.  Where  a  biU  was  brought 
by  one  of  the  burgesses  of  a  municipal  corporation  against  the  corporation  for  a 


may  contain,  the  plaintiff  will  not  usu- 
ally, if  he  fails  to  make  out  the  case 
stated  in  the  bill,  be  allowed  to  shift  his 
ground  of  attack  at  the  hearing,  and 
thereby  take  the  defendant  by  surprise. 
See  Ante,  §  42.  This  is  especially  true 
where  the  bill  charges  fraud,  a  party 
who  places  charges  of  that  character 
upon  the  record  not  being  permitted  to 
turn  lightly  from  them.  If,  therefore, 
the  bill  is  so  framed  as  to  rest  the  cUim  of 
relief  solely  on  the  ground  of  fraud,  the 
plaintiff  cannot,  if  he  fails  to  prove  the 
fraud,  obtain  a  decree  by  picking  out  from 
the  allegations  of  the  bill  facts  which  are 
established,  and  which,  if  not  put  for- 
ward in  proof  of  fraud,  would  entitle 
him  to  relief,  but  the  bill  will  be  dis- 
missed. Hickson  v,  Lombard,  L.  R.  1  H. 
L.  824;  Glascott  v.  Lang,  2  Phill.  310; 
Price  V.  Berrington,  8  McN.  &  G.  486 ; 
Eyre  v.  Potter,  16  How.  42 ;  Hoyt  v. 
Hoyt,  27  N.  J.  Eq.  899;  Ante,  §  261,  note. 
Still,  if  the  bill  charges  fraud  which  the 
court  deems  not  to  be  proved,  and  also 
contains  other  charges  wliich  the  court 
deems  to  constitute  what  amounts  to 
great  irregularity  and  legal  fraud,  and  to 


require  the  granting  of  the  relief  prayed, 
the  bill  will  be  dismissed  only  as  to  the 
charges  which  are  not  proved.  Hilliard 
V.  Eiffe,  L.  R.  7  H.  L.  89 ;  Mozon  v. 
Payne,  L.  R.  8  Ch.  881;  Place  v.  Mins- 
ter, 66  N.  T.  89 ;  Earle  v.  Chase,  12  R.  L 
874,  878.  And  the  rule  has  been  held  to 
strictly  apply  only  to  charges  of  actual, 
as  distinguished  from  constructive,  fraud, 
and  to  apply  when  actual  fraud  is  sub- 
stantially charged  as  the  ground  of  re- 
lief, whether  the  word  "  ftraudulent,"  is 
used  or  not  Tillinghast  v.  Champlin,  4 
R.  I.  178 ;  Aldrich  v.  Wilcox,  10  R.  I. 
406.  In  England  an  amendment  at  the 
trial  is  not,  as  a  rule,  allowed  for  the 
purpose  of  raising  a  charge  of  fraud  after 
the  case  has  been  launched  independ- 
ently of  fraud.  Hendriks  r.  Montagu, 
17  Ch.  D.  642.  When  the  bill  indicates 
fraud  and  wrong  upon  the  one  hand, 
and  also  inadvertence  and  mistake  upon 
the  other  hand,  and  the  latter  is  proved, 
the  bill  may  be  sustained,  although  the 
fraud  and  wrong  are  not  fully  es- 
Ublished.  WiUiams  p.  United  States, 
188  U.  S.  614. 
(a)  O'Hare  i;.  Downing,  130  Mass.  16. 


§  258-255.]  GENERAL  FRAME  OF  BILLS.  243 

§  254.  And,  although  (as  we  have  seen),  setting  forth  the  plain- 
tiff's title  in  alternatives  may  not  be  sufficient,  yet  we  are  not 
from  that  to  draw  the  general  conclusion,  that  a  bill  can  never 
be  brought  with  a  double  aspect  ^  On  the  contrary,  where  the 
title  to  relief  will  be  precisely  the  same  in  each  case,  the  plain- 
tiff may  aver  facts  of  a  different  nature,  which  will  equally 
support  his  application,  (a)  Thus,  for  example,  if  a  plaintiff 
should  seek  to  set  aside  a  deed  upon  the  ground  of  fraud  and 
imposition  and  undue  influence;  the  plaintiff,  in  such  a  case, 
may  charge  insanity  in  the  party  making  the  deed,  and  he  may 
also  chaise  great  weakness  and  imbecility  of  mind.^ 

§  255.  These  may  suffice  as  illustrations  of  the  general  doc- 
trine as  to  certainty,  and  as  to  looseness  and  vagueness*  in  the 
statement  of  the  case  made  by  the  bill.  In  the  next  place,  it  is 
a  general  rule,  that  whatever  is  essential  to  the  rights  of  the 
plaintiff,  and  is  necessarily  within  his  knowledge,  ought  to  be 
alleged  positively  and  with  precision.^  Thus,  for  example,  if  a 
bill  is  brought  to  charge  a  defendant  as  assignee  of  a  lease,  it  will 
not  be  sufficient  to  state  in  the  bill,  that  the  plaintiff  has  been 
informed  by  his  steward,  that  the  defendant  is  so  assignee.  But 
the  fact  must  be  positively  averred ;  for  it  is  essential  to  the  very 
claim  set  up  by  the  bill.^    On  the  other  hand,  the  claims  of  the 

breach  of  trust,  the  existence  of  which  was  predicated  upon  certain  charters  set  forth 
in  the  bill,  followed  by  general  avennents  that  such  trusts  existed,  it  was  held  on 
general  demurrer  that  the  general  allegations  must  be  construed  with  reference  to 
the  charters  set  forth  in  the  bill,  and  that  as  these  did  not  disclose  a  trust  of  that 
kind,  it  could  not  be  held  to  exist  upon  the  force  merely  of  the  general  avermenu, 
and  that  the  bill  could  not  therefore  be  supported.    Evan  v,  Avon,  29  Beav.  144.] 

1  Ante,  S  245,  246  a. 

*  Bennet  v.  Vade,  2  Atk.  825;  Colton  v.  Ross,  2  Paige,  896 ;  Lloyd  v.  Brewster, 
4  Fluge,  537 ;  3  Wooddes.  Lect.  55,  p.  871. 

s  Mitf.  Eq  PL  by  Jeremy,  41,  42 ;  Cooper,  £q.  PI.  6.  There  is  a  bill  called  a 
Possessory  Bill,  which  is  common  in  Ireland,  and  which  may  be  filed  in  England, 
though  Lord-Chancellor  Sugden  has  said,  that  in  the  course  of  his  experience,  he  did 
not  remember  such  a  bill.  It  has  been  held  that  such  a  bill  ought  to  state  that  the 
plaintiff  has  been  in  the  actual,  quiet,  and  peaceable  possession  of  the  premises  in 
question  for  three  years  at  least  before  the  filing  of  the  bill,  saving  the  disturbances 
given  by  the  defendant ;  and  if  there  has  been  a  mixed  possession,  partly  by  the 
plaintiff  and  partly  by  the  defendant,  so  that  it  cannot  be  said  that  either  of  the 
parties  had  a  triennial  possession,  the  court  will  not  interfere,  but  will  leave 
the  parties  to  settle  their  right  at  law.    Hemphill  v,  M'Eenna,  8  Dru.  &  War.  183. 

«  Ibid. ;  Uxbridge  v.  Staveland,  1  Ves.  66. 


(a)  Fisher  v.  Moog,  89  Fed.  Rep.  665, 66& 
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defendant  may  be  stated  in  general  terms.  And  if  a  matter, 
essential  to  the  determination  of  the  claims  of  the  plaintifiF,  is 
charged  to  rest  in  the  knowledge  of  the  defendant,  or  must  of 
necessity  be  within  his  knowledge,  and  is  consequently  the  sub- 
ject of  a  part  of  the  discovery  sought  by  the  bill,  a  precise  alle- 
gation thereof  is  not  required.^  Thus,  for  example,  if  a  bill  is 
brought  for  a  partition,  it  will  be  sufficient  certainty  as  to  the 
defendant's  title,  if  it  should  state,  that  the  defendant  is  seised 
in  fee  of,  or  otherwise  well  entitled  to,  the  other  remaining 
undivided  parts  of  the  premises.  But  such  an  allegation  by  the 
plaintiff  of  his  own  title  would  not  be  sufficient ;  and  he  should 
set  it  forth  positively  and  determinately.'(a) 

§  256.  Still,  however,  even  when  the  fact  rests  within  the 
knowledge  of  the  defendant,  if  it  constitutes  a  material  allega- 
tion in  the  bill  and  is  the  foundation  of  the  suit,  it  must  be 
clearly  stated.  As,  for  example,  if  a  bill  seeks  a  discovery, 
whether  the  defendants  are  assignees,  &c.,  it  will  not  be  suffi- 
cient to  allege,  that  the  plaintiff  has  been  informed,  that 
the  defendants  are  assignees;  but  the  fact  must  be  positively 
averred.^  (J) 

§  257.  And  this  leads  us  to  remark,  in  the  next  place,  that 
every  fact  essential  to  the  plaintiff's  title  to  maintain  the  bill, 


1  Mitf.  Eq.  PL  by  Jeremy,  42  ;  Cooper,  Eq.  PI.  0. 

s  Baring  v.  Nash,  1  Ves.  &  B.  661,  668.  In  the  case  of  Ford  9.  Peering,  1  Ves.  Jr. 
72,  it  •eems  to  have  been  tliought  that,  in  a  bill  by  an  heir  for  a  disoovery  and  de- 
livery of  title  deeds,  it  was  not  necessary  for  the  plaintiff  to  state  every  link  of  his 
pedigree,  if  there  is  a  clear  avemient  and  claini  of  his  title  as  heir.  But  qiusre, 
whether  the  bill  should  not  show  the  precise  manner  in  which  the  party  claims  as 
heir,  before  he  can  call  upon  the  defendant  to  discover  and  deliver  him  any  title 
deeds,  as  these  are  facts  peculiarly  within  his  own  means  of  knowledge  9  However, 
in  Delome  v.  Hollingsworth,  1  Cox,  421, 422,  the  court  ruled  tlie  same  point,  as  it  was 
ruled  in  1  Ves.  Jr.  72. 

'  Uxbridge  v.  Stavelaod,  1  Yes.  66. 


(a)  If  the  answer  to  a  bill  to  subject 
land  sold  for  payment  of  the  purchase- 
money,  avers  and  shows  that  portions  of 
the  land  are  held  by  third  persons  named 
by  title  paramount,  the  plaintifiE  must 
either  amend  his  bill  by  stating  the  facts 
within  his  knowledge  respecting  such 
title  or,  if  he  insists  upon  his  own  title, 
he  must  make  such  third  persons  defend- 
ants.   Heavner  v.  Morgan,  dO  W.  Va. 


836.  A  bill  for  the  specific  perfonnance 
of  an  oral  agreement  for  the  sale  of  land, 
relying  upon  part  performance,  must 
clearly  set  forth  the  acts  of  part  perform- 
ance relied  upon,  and  is  insufficient  if  it 
merely  alleges  that  the  vendee  entered 
upon  the  premises  and  made  valuable  im- 
provements. Fowler  r.  Sunderland,  68 
Cal.  414. 

{b)  See  Ante,  §  241,  note  (a). , 
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and  obtain  the  relief,  must  be  stated  in  the  bill,  otherwise  the 
defect  will  be  fatal.  For  no  facts  are  properly  in  issue,  unless 
charged  in  the  bill;  and  of  course  no  proofs  can  be  generally 
offered  of  facts  not  in  the  bill;  nor  can  relief  be  granted  for 
matters  not  charged,  although  they  may  be  apparent  from  other 
parts  of  the  pleadings  and  evidence;  for  the  court  pronounces 
its  decree  secundum  allegata  et  probata.^  The  reason  of  this  is, 
that  the  defendant  may  be  apprised  by  the  bill,  what  the  sugges- 
tions and  allegations  are,  against  which  he  is  to  prepare  his 
defence,*  (a)  Thus,  if  an  obligee  should  bring  a  bill  to  recover 
from  an  heir  the  amount  of  a  bond,  alleging  real  assets  in  his 
hands  by  descent;  the  bill  will  be  demurrable,  unless  it  also 
states  positively  and  directly,  that  the  defendant  is  heir,  and 
that  the  heir  is  bound  by  the  bond.^  So,  if  a  bill  should  be 
brought  by  a  lessor  against  an  assignee,  touching  a  breach  of 
covenant  in  a  lease,  and  the  covenant,  as  stated  in  the  bill, 
should  appear  to  be  collateral,  and  not  running  with  the  land, 
and  therefore  not  binding  on  assigns;  it  should  be  expressly 
stated  in  the  bill,  not  only  that  the  covenant  did  bind  the  lessee, 
but  the  assigns;  otherwise  the  bill  would  b^  fatally  defective.^ 

1  Cooper,  Eq.  PI.  6,  7;  Ante.  $  28;  Crockett  v,  Lee,  7  Wheat.  622,  625;  Gresley 
on  Evid.  22,  23;  Norbury  v.  Meade,3  Bli^h.  211 ;  Hall  v.  Maltby.O  Price,  240;  Jack- 
son V,  Ashton,  11  Peters,  229 ,  James  v.  M'Kemon,  6  Johns.  664 ;  3  Wooddes.  Lect. 
65,  p.  371.  [The  rule  that  the  plaintiff  can  only  recover  upon  the  case  made  in  hit 
biU,  and  not  upon  that  made  in  the  evidence,  is  adhered  to  with  the  same  strictness 
in  equity  as  at  law.  Brainerd  o.  Arnold,  27  Conn.  617  ;  Bailey  v.  Ryder,  10  N.  Y. 
863.  With  this  difference,  that  as  all  the  evidence  in  equity  suits  is  in  writing,  when 
it  appears  that  the  plaintiff's  case  is  defective  by  the  omission  of  any  formal  aver- 
ment that  could  not  have  changed  the  course  of  the  defence,  had  it  l>een  made  in  the 
blU,  leave  will  be  granted,  even  after  the  hearing,  to  supply  the  allegation,  so  that 
the  question  really  litigated  between  the  parties  may  be  determined.  It  has  been 
held  that  it  is  sufficient,  if  the  plaintiff*s  title  maybe  inferred  from  the  facts  alleged, 
although  not  explicitly  averred.  Webber  v  Gage,  89  N.  H.  182.  It  is  said  the  court 
disapproves  of  setting  forth  arguments  in  support  of  the  equities  relied  upon,  either 
in  the  bill  or  answer.    Weisman  v.  Heron  Mining  Co.  4  Jones  Eq.  112.] 

*  Cooper,  Eq.  PI.  6,  7  ;  Ante,  {  28 ;  and  cases  before  cited. 

*  Crosseing  ».  Honor,  1  Vem.  180 ;  Mitf.  Eq.  PI.  by  Jeremy,  163 ;  Cooper,  Eq. 
Fl.  179 ;  [Piper  v.  Doughis,  3  Gratt.  371.  So,  where  a  party  in  his  bill  claims  a  right 
as  a  substituted  trustee,  under  the  will  of  a  testator,  he  should  distinctly  state  all  the 
nateiial  facts  necessary  to  show  that  such  a  vacancy  had  occurred  as  to  authorize 
his  appointment.    Cruger  v.  Halliday,  11  Paige,  320.] 

*  Mitf.  Eq.  PL  by  Jeremy,  168;  Uxbridge  v.  Staveland,  1  Yes.  66;  Cooper,  Eq. 
PI.  179.  

(a)  See  Rice  v.  Merrimack  Hosiery  Co.  66  N.  H.  114. 


246  BQUITT  PLEADINGS.  [CH.   V. 

§  257  a.  So,  if  a  judgment  creditor  should  bring  a  bill  to  en- 
force his  security  against  the  debtor's  equitable  interest  in  a  free- 
hold estate,  he  must  aver  in  his  bill,  that  he  has  previously  sued 
out  an  elegit;  and  if  he  does  not,  the  bill  will  be  fatally  de- 
fective, since  an  elegit  is  an  indispensable  prerequisite  to  the 
maintenance  of  the  bill.  ^  (a)  So,  if  a  judgment  creditor  should 
bring  a  bill  alleging  that  the  defendant,  in  order  to  deprive  him 
of  the  benefit  of  his  judgment,  had  got  into  his  hands  goods  of 
the  debtor,  under  pretence  of  a  debt  due  to  himself,  and  should 
pray  a  discovery  of  the  goods ;  but  should  not  aver  in  his  bill, 
that  he  had  sued  out  execution  on  the  judgment,  the  bill  would 
be  fatally  defective,  because,  until  he  had  so  done,  the  goods 
were  not  bound  by  the  judgment,  and  consequently  the  plaintiff 
would  have  no  title  to  the  discovery.^ 

§  268.  For  a  like  reason,  where  a  bill  was  brought  by  a  holder 
of  shares  (of  which  some  were  original,  and  some  derivative)  in 
an  unincorporated  joint-stock  company  against  the  directors, 
alleging  a  fraud  by  the  latter,  by  which  they  had  made  a  profit  at 
the  expense  of  the  company,  and  praying  an  account,  it  was  held 
demurrable ;  because  it  only  stated  the  plaintiff  to  be  a  share- 
holder by  purchase;  but  it  did  not  specifically  state  the  mode  in 
which  the  plaintiff  became  such  a  shareholder,  and  the  manner  of 
his  holding  his  derivative  shares,  and  that  he  had  performed  the 
conditions,  on  which  alone,  by  the  rules  of  the  company,  a  trans- 
fer was  allowed.^ 

1  Neate  ».  Marlborough,  3  Myl.  &  Cr.  407,  416.  417;  Mitf.  Eq.  R  by  Jeremy. 
126. 

«  Mitf  Eq.  PL  by  Jeremy,  187,  188;  Id.  126;  Angell  v.  Draper,  1  Vern.  809; 
Post,  S  819. 

>  Walbum  v.  IngUby,  1  Myl.  &  K.  61.  See  Houghton  v.  Reynolds,  2  Hare.  266. 
where  Mr  Vice-Chancellor  Wigrani,  in  commenting  on  some  of  the  cases  stated  in 
the  preceding  sections,  from  {  248  to  §  258,  said  :  "  There  must,  no  doubt,  be  such 
certainty  in  the  averment  of  the  title,  upon  which  the  bill  is  founded,  ttiat  the  defend- 
ant may  be  distinctly  informed  of  the  nature  of  the  case  wliich  he  Is  called  upon  to 
meet  This  is  the  principle  upon  which  the  insufficiency  of  ambiguous  statements 
has  been  put  East  India  Company  v.  Henchman  (I  Ves  Jr.  287) ;  Cresset  v,  Mitton 
(Id.  449);  Ryves  v.  Ry  ves  (3  Ves.  348).  The  case  of  the  Mayor  and  Commonalty  of 
London  v.  Levy  (8  Ves.  398).  is  another  case  on  the  same  point,  although  it  is  no 
authority  in  support  of  the  argument  for  the  plaintiff.    The  cases  of  Jones  v.  Jones 


(a)  The  issuing  of  a  writ  of  elegit  in      Bank  v.  Davies,  9  Ch.  D.  276.  284;  Ex 
the  case  of  an  equitable  interest  was  re-     parte  Evans,  18  Ch.  D.  262,  260. 
garded  as  a  useless  form  in  Anglo-Italian 
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§  259.  So,  if  a  bill  should  be  brought  in  aid  of  an  action  at 
law,  it  should  allege,  by  whom,  and  against  whom,  the  action  is 
brought,  or  is  to  be  brought,  and  the  other  material  circum- 
stances, by  which  the  court  may  be  enabled  to  judge  of  the 
plaintiff's  right  of  action.  For  it  will  never  be  admitted,  that  a 
party  shall  file  a  bill,  not  venturing  to  state  who  are  the  persons 
against  whom  the  action  is  to  be  brought,  nor  the  circumstances 
touching  the  right  of  the  plaintiff,  and  the  liabilities  of  the  de- 
fendants, which  may  enable  the  court,  which  is  presumed  to 
know  the  law,  to  decide,  whether  it  is  a  fit  case  for  its  interposi- 
tion, or  not;  but  merely  stating  circumstances,  and  averring, 
that  the  plaintiff  has  a  right  against  the  defendants,  or  against 
some  of  them.^ 

§  260.  Lord  Redesdale  has  commented  on  this  subject  with 
great  clearness  and  accuracy;  and  it  may  therefore  be  useful  to 
quote  his  very  language  and  illustrations.  ''  Though  the  plain- 
tiff," said  he,  ^^in  a  bill  may  have  an  interest  in  the  subject; 
yet  if  he  has  not  a  proper  title  to  institute  a  suit  concerning  it, 
a  demurrer  will  hold,  (a)  Therefore,  where  persons,  who  had 
obtained  letters  of  administration  of  the  estate  of  an  intestate  in 
a  foreign  court,  on  that  ground  filed  a  bill  seeking  an  account  of 
the  estate,  a  demurrer  was  allowed;  because  the  plaintiffs  did 
not  show  by  their  bill  a  complete  title  to  institute  a  suit  con- 
cerning the  subject;  for,  though  they  might  have  a  right  to 
administration  in  the  proper  ecclesiastical  court  in  England,  and 
might,  therefore,  really  have  an  interest  in  the  thing  demanded 
by  their  bill,  yet  not  showing  that  they  had  obtained  such  ad- 
ministration, they  did  not  show  a  complete  title  to  institute 
their  suit  And  where  an  executor  does  not  appear  by  his  bill 
to  have  proved  the  will  of  his  testator,  or  appears  to  have  proved 

(3  Mer.  161),  and  Frietas  v.  Don  Santos  (1  Y.  &  Jer.  574),  also  support  the  proposi- 
tion, that  the  plaintiff  must  distinctly  aver  his  equitable  title.  In  Walburn  v.  Ingilby 
(1  MyL  &  K.  61),  the  demurrer  was  allowed  on  the  ground  that  the  plaintiff  did  not 
•pedflcally  state  the  manner  in  which  his  title  was  derived ;  and  although  a  doubt 
may  hare  been  expressed  of  the  authority  of  that  case  in  some  respects,  yet  it  has 
neTer  been  doubted  that  a  plaintiff  must  state  his  title  with  sufficient  particularity 
and  detail  to  enable  the  defendant  to  meet  the  case  upon  some  definite  issue/'  Ante, 
S  212,  245  a ;  [Banks  v.  Parker,  16  Sim.  176.] 

1  Mayor  of  London  o.  Levy,  8  Ves.  400,  404 ;  Cooper,  Eq.  PI.  180. 


(a)  This  applies  where  suit  Is  brought     imitation  of  the  consignor's  trade-mark 
by  the  consignee  of  goods  to  restrain  the     Richards  r.  Butler,  62  L.  T.  v.  a.  867. 
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it  in  an  improper  or  insufficient  court,  as  he  does  not  show  a 
complete  title  to  sue  as  executor,  a  demurrer  will  hold."^ 

§  261.  He  then  adds :  ^  Want  of  interest  in  the  subject  of  a 
suit,  or  of  a  title  to  institute  it,  are  objections  to  a  bill,  seeking 
any  kind  of  relief,  or  filed  for  the  purpose  of  discovery  merely. 
Thus,  though  there  are  few  cases  in  which  a  man  is  not  enti- 
tled to  perpetuate  the  testimony  of  witnesses ;  yet,  if,  upon  the 
face  of  the  bill,  the  plaintiff  appears  to  have  no  certain  right  to 
or  interest  in  the  matter,  to  which  he  craves  leave  to  examine, 
in  present,  or  in  future,  a  demurrer  will  hold.  Therefore,  where 
a  person  claiming  as  devisee  in  the  will  of  a  person  living,  but  a 
lunatic,  brought  a  bill  to  perpetuate  the  testimony  of  witnesses 
to  the  will  against  the  presumptive  heir-at-law ;  and  where  per- 
sons, who  would  have  been  entitled  to  the  personal  estate  of  a 
lunatic,  if  he  had  been  then  dead  intestate,  as  his  next  of  kin, 
supposing  him  legitimate,  brought  a  bill  in  the  lifetime  of  a 
lunatic,  to  perpetuate  the  testimony  of  witnesses  to  his  legiti- 
macy against  the  Attorney  Greneral  as  supporting  the  rights  of  the 
crown,  demurrers  were  allowed.  For  the  parties  in  these  cases 
had  no  interest,  which  could  be  the  subject  of  a  suit ;  they  sus- 
tained no  character,  under  which  they  could  afterwards  use  the 
depositions ;  and  therefore  the  depositions,  if  taken,  would  have 
been  wholly  nugatory.  So,  in  every  case,  where  the  plaintiff  in 
a  bill  shows  only  the  probability  of  a  future  title,  upon  an  event 
which  may  never  happen,  he  has  no  right  to  institute  any  suit 
concerning  it;  and  a  demurrer  will  hold  to  any  kind  of  bill  on 
that  ground,  which  will  extend  to  any  discovery,  as  well  as  to 
relief. "« 

§  262.  The  bill,  too,  should  not  only  show  the  title  and  inter- 
est of  the  plaintiff  in  the  subject-matter  of  the  suit;  but  there 
must  be  sufficient  averments  to  show,  that  the  defendant  also  has 
an  interest  in  the  subject-mattter,  and  is  liable  to  answer  to  him 
therefor.  ^  For  it  has  been  well  remarked,  that  a  plaintiff  may 
have  an  interest  in  the  subject  of  his  suit,  and  a  right  to  insti- 
tute a  suit  concerning  it,  and  yet  may  have  no  right  to  call  on 
the  defendant  to  answer  his  demand.  This  may  be  for  want 
of  privity  between  the  plaintiff  and  the  defendant     Thus,  al- 

1  Mitf.  Eq.  PI.  by  Jeremy,  166. 166. 
«  Mitf.  Eq.  PI.  by  Jeremy,  156, 157. 
•  Mitf.  Eq.  PL  by  Jeremy,  160;  Cooper,  Eq.  PL  174, 17a 
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though  an  unsatisfied  legatee  has  an  interest  in  the  estate  of  his 
testator,  and  has  a  right  to  have  it  applied  to  answer  his  de- 
mands in  a  new  course  of  administration ;  yet  he  has  no  right  to 
institute  a  suit  against  the  debtors  to  his  testator's  estate,  for 
the  purpose  of  compelling  them  to  pay  their  debts  in  satisfaction 
of  his  legacy.  For  there  is  no  privity  between  the  legatee  and 
the  debtors,  who  are  answerable  only  to  the  personal  representa- 
tive of  the  testator,  unless  by  collusion  between  the  representa- 
tive and  the  debtors,  or  other  collateral  circumstances,  a  distinct 
ground  is  given  for  a  bill  by  the  legatee  against  the  debtors.' 
For  the  same  reason,  where  a  debtor  is  entitled  to  a  part  of  the 
residue  of  the  estate,  either  as  legatee  or  as  distributee,  his 
creditor  cannot  maintain  a  bill  against  the  personal  representa- 
tive of  the  deceased,  making  the  debtor,  and  the  other  residuary 
legatees  or  distributees,  parties,  for  the  purpose  of  having  the 
assets  applied  towards  the  payment  of  his  demand.^ 

§  263.  The  bill  also,  for  the  same  reason,  if  it  founds  the 
right  against  the  defendant  upon  his  having  notice,  should 
charge  it  directly ;  otherwise,  it  is  not  matter  in  issue,  on  which 
the  court  can  act^  And  where  the  notice  relied  upon  is  to  be 
proved  by  confessions  or  admissions  to  witnesses,  it  seems 
proper,  even  if  it  is  not  indispensable  (as  it  has  been  decided  in 
England  that  it  is),  to  insert  in  the  bill  the  dates  of  the  confes- 
sions or  admissions^  and  the  names  of  the  witnesses;  for  other- 
wise the  defendant  will  not  be  concluded  by  their  testimony  at 
the  hearing;  and  the  court  may  direct  further  inquiries  on  the 
subject* 

§  264.  The  rule  even  proceeds  farther ;  for,  if  an  admission  is 
made  in  the  answer,  it  will  be  of  no  use  to  the  plaintiff,  unless 
it  is  put  in  issue  by  some  charge  in  the  bill;  and  the  conse- 
quence is,  that  the  plaintiff  is  frequently  obliged  to  ask  leave  to 
amend  his  bill,  although  a  clear  case  for  relief  is  apparent  upon 

1  Mitf.  Eq.  PI.  bj  Jeremy,  158.  See  also  Cooper,  Kq.  PI.  174-176;  Ante,  {  178, 
227 :  Post,  S  614. 

«  Ibid. 

>  De  Tastet  v.  Tayemier,  1  Keen,  109. 

«  Earle  v.  Ptckin,  1  Ross.  &  Myl.  647 ;  Oreslej  on  Evid.  288.  See  also  Hall  v. 
Maltbj,  6  Price.  240, 268, 250 ;  Smith  v  Bumhsm,  2  Sumner,  612 ;  Hnghes  v,  Qamer, 
2  T.  &  Coll.  828.  See  also  Mulholland  v.  Hendrick,  1  Molloy,  869 ;  a.  o.  Beatt.  277  ; 
Graham  v.  Oliver,  3  Beav.  124, 129;  Post,  §  266  a ;  Austin  v.  Chambers,  6  CI.  &  Fin. 
88 ;  Attwood  v.  Small,  6  O.  &  Fin.  860,  488,  516 ;  Copeland  v.  Toulmin,  7  CL  &  Fin 
849,  873,  876;  Malcolm  v,  Scott,  8  Hare,  39,  68. 
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the  face  of  the  pleadings. ^  This  would  occur,  for  example,  when 
a  bill  is  brought  against  an  executor  for  an  account;  and  it  ppays 
an  account  of  the  personal  estate  of  the  testator ;  but  it  does  not 
charge  any  acts  of  mismanagement  or  misconduct  in  the  execu- 
tor, but  simply  charges  that  he  has  received  assets.  In  such  a 
case,  although  the  answer  should  disclose  gross  acts  of  misman- 
agement, or  wilful  negligence  and  default,  whereby  assets  had 
not  been  received,  yet  no  decree  for  an  account  upon  such 
matters  could  be  obtained  upon  a  bill  so  framed ;  for  it  would 
not  be  matter  in  issue.' (a) 

§  265.  Care,  also,  should  be  taken  to  frame  the  charging  part, 
and  the  interrogatory  part  of  the  bill,  with  such  certainty,  that 
it  may  bring  out  all  the  facts,  which  are  required  by  the  exigency 
of  the  case.  Thus,  for  example,  if  the  bill  seeks  a  discovery  of 
money  received  by  the  defendant,  it  should,  in  the  interrogatory 
part,  following  the  charging  part,  inquire  not  only  whether  the 
defendant  had  received  the  money,  but  whether  any  other  person 
had  received  it  by  his  order,  or  for  his  use.'  So,  if  the  bill  in- 
quires about  deeds,  papers,  and  documents,  it  should  be  stated, 
that  they  are  in  the  custody  or  power  of  the  defendant,  and  that 
the  truth  of  the  matters  in  the  bill  would  appear  from  them; 
for,  otherwise,  a  motion  to  produce  them  might  be  successfully 
resisted.* 

§  265  a.  Another  very  important  rule  as  to  the  frame  of  bills 
(already  alluded  to')  seems  now  established  in  England;  and 
that  is,  that  if  the  bill  means  to  rely  upon  any  confessions,  con- 

1  Qresley  on  Evid.  28. 

*  Gresley  on  Evid.  28.  [So,  in  a  creditor's  suit  against  an  executor,  not  specifi- 
cally charging  the  defendant  witli  having  made  himself  personally  liable,  but  only 
praying  that  an  account  may  be  taken,  and  the  estate  administered  in  a  due  course 
of  administration,  an  admission  by  the  defendant  that  he  has  paid  certain  legacies 
bequeathed  by  the  testator,  is  not  such  an  admission  of  assets  as  will  entitle  the 
plaintiff  to  a  decree  against  the  executor  for  payment  of  his  debt  witliout  taking  ttie 
account.    Savage  v.  Lane,  6  Hare,  82.] 

>  Qresley  on  Evid.  20, 28. 

*  Gresley  on  Evid.  28.    See  Id.  44,  as  to  the  manner  of  framing  interrogatories. 
A  Ante,  S  268. 

(a)  Upon  the  question  whether  on  a  Ac.  R.  Co.  o.  Horan,  181  HI.  288;  17  III. 

trial  under  an  amended  complaint,  the  App.  660;  22  Id.  146  ;  28  Id.  269;  80  Id. 

admissions  of  the  original  complaint  or  662 ;   Buxard  v.  McAnulty,  77  Texas, 

answer  are  admissible  in  evidence,  see  438;  Smith  v.  Davidson,  41  Fed.  Rep. 

Bailey  v,  O'Bannon,  28  Mo.  App.  89;  172;  Brown  o.  Pickard,  4  Uuh,  292. 
Wbeeler  i;.  West,  71  CaL  126 ;  Kankakee 
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versations,  or  admissions  of  the  defendant,  either  written  or 
oral,  as  proof  of  any  facts  charged  in  the  bill  (as,  for  example,  of 
fraud),  the  bill  must  expressly  charge  what  such  confessions, 
conversations,  or  admissions  are,  and  to  whom  made,  otherwise 
no  evidence  thereof  will  be  admitted  at  the  hearing.  The 
ground  of  this  doctrine  seems  to  be,  that  otherwise  the  defend- 
ant may  be  taken  by  surprise  and  entrapped,  since  he  cannot 
know  that  any  such  evidence  is  intended  to  be  produced,  as  the 
interrogatories  put  by  the  plaintiff  to  the  witnesses,  are  not 
made  known  to  him.^     Whether  the  like  rule  will  be  allowed  to 

1  Hall  V.  Maltbj,  6  Frice,  240,  258,  269;  Evans  v.  Bicknell,  6  Ves.  183;  Mulhol- 
land  V.  Hendrick,  1  Molloy,  869 ;  8.  o.  Beatt  277 ;  Fitzgerald  v.  OTlaherty,  1  Molloj, 
360;  Earle  v,  Pickin,  1  Kum.  &  Myl.  647;  Graham  o.  Oliver,  8  Beav.  124,  129; 
Hughes  V,  Gamer,  2  T.  &  CoU.  328 ;  Austin  v.  Cliambers,  6  CI.  &  Fin.  38;  Attwood 
p.  Small,  6  CI.  &  Fin.  860,  488,  616;  Copland  o.  Toulman,  7  CI.  &  Fin.  349,  873, 376; 
Gresley  on  Evid.  397;  Ante,  §  228,  263;  Post,  §  887.  The  doctrine  does  not  seem 
to  be  founded  upon  any  very  clear  and  intelligible  principle.  A  confession,  a  conver- 
sation, or  an  admission  is  manifestly  competent  evidence  of  any  fact  which  is  an  issue 
between  the  parties  to  establish  that  fact.  In  a  trial  at  Uw,  it  is  not  necessary  to 
give  the  other  party  any  previous  notice  that  the  intention  is  to  rely  on  evidence  of 
such  confession,  admission,  or  conversation.  Why  the  rule  should  be  otherwise  in 
equity,  it  is  not  easy  to  say.  Mr.  Baron  Alderson,  in  Hughes  v.  Gamer,  2  Y.  &  Coll. 
328,  seemed  to  think  that  if  notice  was  charged  in  a  bill,  that  proof  might  be  given  of 
that  fact  by  the  confession,  or  admission,  or  conversation  of  the  party  without  being 
stated  in  the  bill  In  Austin  v.  Chambers,  6  CI.  &  Fin,  1,  38,  Lord  Cottenham  said : 
**  The  bill  alleges,  that,  prior  to  the  sale,  Mr.  Austin  desired  Mr.  Chambers  to  attend, 
and  bid  and  buy  for  him.  This  Mr.  Chambers  positively  denies.  One  witness  (Mr. 
Sinclair)  proves  it,  and  proves  it  in  this  way :  that,  after  the  sale,  or  at  the  time  of 
the  sale,  Mr.  Chambers  made  an  arrangement  with  the  sheriff,  and  afterwards  stated 
that  he  had  bid  for  Mr.  Austin,  and  that  Mr.  Austin  was  the  purchaser,  and  that  he 
had  bid  for  him,  and  was  his  agent  in  the  purchase.  Now  the  bill  charges  that  the 
defendant  had  admitted  that  he  had  purchased  for  his  client,  Mr.  Austin,  but  it  does 
not  charge  that  he  had  said  so  to  a  witness  of  the  name  of  Sinclair.  If  the  bill  had 
charged  that  he  had  said  so  to  Mr.  Sinclair,  the  defendant  would  have  had  an  oppor- 
tunity of  cross-examining  Mr.  SincUir,  or  of  examining  other  persons  who  were 
present  at  the  time,  if  any  person  could  be  found  who  would  dispute  the  statement 
which  Mr.  Sinclair  made  upon  the  subject  But  as  this  bill  only  sets  out  as  a  gen- 
eral allegation  that  he  often  said  so,  without  referring  to  any  one  instance  in  partic- 
ular, the  defendant,  of  course,  had  no  possible  means  of  meeting  the  case  made  upon 
the  evidence.  I  have  had  frequent  occasion,  in  this  House  and  elsewhere,  to  state 
that  where  I  find  evidence  of  an  admission,  and  that  admission  is  not  put  directly  in 
issue  by  the  pleadings,  so  that  the  party  against  whom  it  was  intended  to  be  used 
had  no  opportunity  of  meeting  it  by  other  evidence,  it  would  be  a  most  unjust  thing 
to  bind  the  interests  of  the  party  by  an  admission  so  proved,  and  it  would  be  a  way 
of  giving  &cility  for  producing  false  evidence,  and  be  very  dangerous  and  injurious 
to  the  general  interests  of  suitors."  (a)    In  Attwood  v.  Small,  6  CI.  &  Fin.  616,  the 

(a)  These  observations  have  no  appli-  land.  Steuart  v.  Gladstone,  10  Ch.  D. 
cation  to  the  present  practice  in  Eng-     026, 644. 
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prevail  in  America,  may  be  deemed  a  matter  open  to  much 
doubt;  for  the  like  reason  does  not  here  prevail,  either  to  justify 

same  learned  chancellor  said :  "  The  propositions  arising  from  these  facts  are  these : 
an  imputation  of  fraad  is  made  against  Mr.  Attwood,^because,  when  the  deputation 
went  down,  he  produced  books  of  the  year  1818.  Other  more  recent  information 
was  called  for,  and  he  is  represented  to  have  said  that  there  were  no  yield  books 
subsequent  to  1818.  Then  the  allegation  is,  that,  although  that  was  true,  yet  he  liad 
in  his  possession  certain  stock  papers,  which,  although  they  would  not  of  themselves 
show  the  yield,  would  liave  been  an  item  in  the  calculation  in  order  to  ascertain 
tliem ;  tliat  he  knew  those  yield  papers  would  show  a  yield  difierent  and  less  favor- 
able than  what  it  was  in  1^18,  and  that,  knowing  that,  he  purposely  and  fraudulently 
suppressed  that  information.  When  the  cause  was  argued  at  your  lordships'  bar,  it 
was  observed  by  the  counsel  for  the  appellant,  tliat  there  was  no  such  case  upon  the 
record.  I  very  carefully  looked  at  it  at  the  time ;  I  have  very  carefully  looked  at  it 
Binae ;  and  I  find  that  observation  is  perfectly  well  founded,  that  the  bill  does  not 
state  any  such  case.  If  the  bill  states  no  such  case,  particularly  where  the  attempt 
is  to  fix  fraud,  according  to  the  rules  of  a  court  of  equity  you  cannot  permit  the  party 
to  go  into  evidence  for  the  purpose  of  proving  it,  and  you  cannot  infer  anything 
from  the  circumstance  of  the  defendant  in  sucli  a  bill  not  having  produced  evidence 
to  repel  such  an  imputation,  no  such  imputation  being  made  upon  the  bill.  That  is 
the  reason  why  I  threw  it  out  of  the  case ;  I  considered  that  in  so  doing  I  was  acting 
upon  the  perfectly  well  ascertained  rules  of  a  court  of  equity.*'  Lord  Brougham,  in 
the  same  case  (p.  488),  afiirmed  the  same  doctrine.  These  authorities  sufficiently 
stiow  that  the  doctrine  is  now  well  established  in  England,  upon  the  notion  of  the 
extreme  inconvenience  of  allowing  the  defendant  to  give  evidence  which  may  operate 
a  perfect  surprise  upon  the  plaintiff.  And  it  seems  applied  in  cases  of  fraud,  not  only 
to  the  confessions,  and  admissions,  and  conversations  of  the  plaintiff,  but  also  to  his 
acts  or  concealments,  when  offered  as  evidence  of  the  fraud.  The  doctrine  in  both 
respects  was  much  discussed,  and  greatly  doubted  by  the  court  in  Smith  v.  Bum- 
ham  (1887),  2  Sumner,  612,  622.  On  that  occasion,  the  court,  after  reviewing  the 
authorities  at  that  time  existing  on  the  subject,  said :  "  If,  then,  in  the  absence  of 
authority  in  favor  of  the  rule,  we  look  to  principle,  it  seems  to  me  impossible  that  it 
can  be  supported.  There  is  no  pretence  to  say  tliat,  in  general,  it  is  true,  that,  as  to 
tlie  facte  to  be  put  in  issue,  it  is  necessary,  not  only  to  charge  these  fiictt  in  the  bill, 
but  also  to  state  in  the  bill  the  materials  of  proof  and  testimony,  by  means  of  which 
these  facts  are  to  be  supported.  Lord-Chancellor  Hart  has  admitted  this  in  the 
fullest  manner,  saying :  *  The  evidence  of  facts,  whether  documentary  or  not,  need 
not  be  put  in  issue ;  evidence  of  confessions,  whether  documentary  or  not,  must.' 
Why  admissions  or  conversations,  as  materials  of  proof,  should  be  exceptions  from 
the  general  practice,  I  profess  myself  wholly  unable  to  comprehend.  Other  papers 
and  testimony  may  be  quite  as  much  matters  of  surprise,  as  documente  or  testimony, 
as  conversations  or  admissions ;  and  the  circumstance,  that  conversations  or  admis- 
sions are  more  easily  manufactured  than  other  proofs,  furnishes  no*ground  against 
the  competency  of  such  evidence,  but  only  against  its  cogency  as  satisfactory  proof. 
Two  grounds  are  relied  on  to  support  the  exception.  The  first  is,  that  the  defendant 
may  not  be  taken  by  surprise,  and  (as  it  has  been  said)  admitted  out  of  his  estate  ; 
but  may  have  an  opportunity  to  cross-examine  the  witnesses.  The  second  is,  that  the 
defendant  may  have  an  opportunity,  in  his  answer,  fully  to  deny,  or  to  explain  the 
supposed  admissions  or  conversations.  Now,  the  former  ground  is  wholly  inapplica- 
ble to  our  practice,  where  the  interrogatories  and  cross-interrogatories  put  to  eveiy 
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or  require  it,  aa  all  the  interrogatories  and  cross-interrogatories, 
put  or  intended  to  be  put  to  the  witnesses,  are  required  to  be 

witness  are  fully  known  to  both  parties ;  and,  indeed,  in  the  laxity  of  oor  practice, 
where  the  answers  of  the  witness  are  usually  as  well  known  to  both  parties.  So  that 
there  is  no  general  ground  for  imputing  surprise.  Indeed,  in  this  very  case,  it  is 
admitted  by  the  learned  counsel  for  the  defendant,  that  there  has  not  been  any  sur- 
prise. The  second  ground  is  applicable  here.  But,  then,  proofs,  documentary  or 
otherwise,  may  be  offered  as  evidence  of  facts  charged  in  the  bill,  as  well  as  admis- 
sions and  conversations,  which  it  might  be  equally  important  for  the  defendant  to 
liave  an  opportunity  to  deny  or  to  ezplam,  in  order  to  support  his  defence.  Yet  the 
evidence  of  such  facts  is  not,  therefore,  inadmissible.  So  that  the  exception  is  not 
co-extensive  with  the  supposed  mischief.  But  it  seems  to  me,  that  the  exception 
would  itself  be  introductive  of  much  of  the  mischief,  against  which  the  practice  of 
the  English  court  of  chancery  is  designed  to  guard  suitors.  In  general,  tlie  testimony 
to  be  given  by  witnesses  in  a  cause  at  issue  in  chancery,  is  studiously  concealed 
until  after  publication  is  formally  authorized  by  the  court.  The  witnesses  are  ex- 
amined in  secret  upon  interrogatories  not  previously  made  known  to  the  other  party. 
The  object  of  this  course  is  to  prevent  the  fabrication  of  new  evidence  to  meet  the 
exigencies  of  the  cause,  and  to  take  away  the  temptations  to  tamper  with  the  witnesses. 
Now,  if  the  exception  be  well  founded,  it  will  (as  has  been  strongly  pressed  by 
counsel)  afford  great  opportunities  and  great  temptations  to  tamper  with. witnesses, 
who  are  known  to  be  called  to  testify  to  particuUir  admissions  and  conversations. 
So  that  it  may  well  be  doubted,  whether,  consistently  with  the  avowed  objects  of  the 
English  doctrines  on  this  subject,  such  an  exception  could  be  safely  introduced  into 
the  English  chancery.  There  is  another  difficulty  in  admitting  the  exception ;  and 
that  is,  that  there  is  no  reciprocity  in  it ;  for,  while  the  defendant  in  a  suit  would  have 
the  full  benefit  of  it,  the  plaintiff  would  have  none,  since  his  own  admissions  and  con- 
versations might  be  used,  as  rebutting  evidence,  against  his  claims  asserted  in  the 
bill,  although  they  were  not  specifically  referred  to  in  the  answer.  Several  casee 
have  been  referred  to,  both  in  the  English  and  the  American  reports,  in  which  the  case 
has  been  mainly  decided  upon  the  admissions  or  conversations  of  the  parties,  which 
were  not  specifically  stated  in  the  bill,  or  other  pleadings.  I  have  examined  those 
cases,  and,  although  it  is  not  positively  certain  that  there  were  not,  in  any  instance, 
any  such  admissions  or  conversations  charged  in  the  bill,  yet  there  is  the  strongest 
reason  to  believe  that  such  was  the  fact ;  and  no  comment  of  the  counsel  or  of  the 
court  would  lead  us  to  the  supposition  that  there  was  imagined  to  be  any  irregularity 
in  the  evidence.  I  allude  to  the  cases  of  Lench  v.  Lench,  10  Ves.  511 ;  Besant  v, 
Richards,  Tamlyn,  600 ;  Neathway  v.  Ham,  Tamlyn,  816 ;  Necot  r.  Barnard,  4  Russ. 
247 :  Park  o.  Peck,  1  Paige,  477 ;  Marks  v.  Pell,  1  Johns.  Ch.  604 ;  and  Harding  o. 
Wheaton,  11  Wheat.  108 ;  a.  c.  2  Mason,  378.  So  far  as  my  own  recollection  of  the 
practice  in  the  courts  of  the  United  States  has  gone,  I  can  say  that  I  have  not  the 
slightest  knowledge  that  any  such  exception  has  ever  been  urged  in  the  Circuit 
Courts,  or  in  the  Supreme  Court,  although  numerous  occasions  have  existed,  in 
which  if  it  was  a  valid  objection,  it  must  have  been  highly  important,  if  not  abso- 
lutely decisive.  Until  a  comparatively  recent  period,  I  was  not  aware  that  any  such 
rule  was  insisted  on  in  England  or  America,  notwithstanding  the  case  of  HaU  v. 
Maltby,  0  Price,  260,  262,  268.  Indeed,  Mr.  Gresley,  in  his  late  treatise  on  Evidence 
has  not  recognized  any  such  rule,  although,  in  one  passage,  the  subject  was  directly 
under  his  consideration,  and  he  relied  for  a  more  general  purpose  on  that  very  esse. 
(See  Gresley  on  Evid.  161.)    If  it  had  been  clearly  settled  in  England,  it  would 
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made  known  to  the  other  party  before  any  of  them  are  examined, 
or  at  the  time  of  examination ;  and  thus  neither  party  can  be  un- 
der any  surprise,  if  the  interrogatories  point  to  any  confessions, 
or  conversations,  or  admissions,  made  to  any  witness.  ^ 

§  266.  On  the  other  hand,  care  must  be  taken  not  to  overload 
bills  by  superfluous  allegations  and  redundant  and  unnecessary 
statements,  or  by  scandalous  and  impertinent  matter;  for  if  any 
bill  be  found  such,  upon  due  reference  to,  and  report  of,  a  master, 
the  plaintiff  and  his  counsel  will  be  liable  to  pay  costs. ^    Imperti 

icsrceiy  have  escaped  the  attention  of  any  elementary  writer  professedly  discossing 
the  general  doctrines  of  evidence  in  courts  of  equity.  My  opinion  is,  that  the  prin- 
ciple to  be  deduced  from  the  case  in  6  Price,  2&0,  before  Lord  Chief  Baron  Richards, 
supported,  as  it  is,  by  the  other  cases  already  cited  before  Lord-Chancellor  Hart,  is 
not  of  sufficient  authority  to  establish  the  exception  contended  for,  as  in  an  exception 
known  and  acted  upon  the  Court  of  Chancery  in  England,  whose  practice,  and  not 
that  of  the  Court  of  Exchequer,  furnishes  the  basis  of  the  equity  practice  of  the 
courts  of  the  United  States.  I  have  a  very  strong  impression,  that,  in  America,  the 
generally  received,  if  not  the  universal  practice,  is  against  the  validity  of  the  excep- 
tion. If  the  authorities  were  clear  the  other  way,  I  should  follow  them.  But  if  I 
am  to  decide  the  point  upon  general  principles,  independent  of  authority,  I  must  say 
that  I  cannot  persuade  myself  that  the  exception  is  well  founded  in  the  doctrines  of 
equity  jurisprudence,  as  to  pleadings  or  evidence."  In  Bialcolm  v.  Scott,  3  Hare,  d9, 
63,  Mr.  Vice- Chancellor  Wigram  used  the  following  language  where  certain  letters 
were  offered  in  evidence  and  not  charged  as  such  in  the  bilL  "  Another  objection 
was,  that  the  letters  principaUy  relied  upon  were  not  charged  in  the  bill,  and  it  was 
urged  that  they  were,  therefore,  inadmissible.  The  cases  of  Whitley  r.  Martin,  8 
Beav.  220,  and  Graham  v.  Oliver,  3  Bear.  124,  were  cited,  to  which  I  have  very  often 
been  referred.  They  appear  to  me  to  be  cited  for  a  proposition  much  broader  than 
Lord  Langdale  ever  meant  to  lay  down.  It  is  very  difficult  to  say  that  those  par- 
ticular cases  could  have  been  decided  otherwise  than  they  were ;  but  the  marginal 
notes  go  much  further  than  the  judgments.  This  bill,  however,  expressly  charges 
that  there  was  an  agreement  for  giving  the  lien  in  question,  and  I  am  perfectly  clear, 
according  to  the  rule  Lord  Cottenham  laid  down,  that,  whatever  would  be  evidence 
of  an  agreement  at  law  is  evidence  in  equity,  subject  to  this,  that  if  one  party  should 
keep  back  evidence  wnich  the  other  might  explain,  and  thereby  take  him  by  surprise, 
the  court  will  give  no  effect  to  such  evidence,  without  first  giving  the  party  to  be 
affected  by  it  an  opportunity  of  controverting  it  The  only  observation  I  make  as 
to  the  absence  of  the  letters  in  the  bill  is,  that,  as  this  is  a  proceeding  against  parties 
abroad,  I  should  have  been  very  much  disinclined  to  grant  the  injunction  against 
them  if  I  had  found  the  plaintiff  had  kept  back  letters  which  might  have  been  com- 
municated to  the  parties  in  India,  and  to  wliich  they  miglit  have  given  an  answer. 
It  is  not  undeserving  of  remark,  that  the  only  letter  relied  upon,  is  that  of  the  16th 
of  January,  1841,  and  the  other  letters  are  merely  referred  to  generally,  and  are  not 
stated  as  giving  a  lien ;  they  are  adduced  merely  to  support  the  general  statement 
that  a  lien  had  been  given.  I  do  not,  however,  dispose  of  the  case  upon  this  narrow 
ground  ;  although,  perhaps,  I  might,  as  a  matter  of  pleading,  have  done  so."  See 
also  Whitley  v.  Martin,  3  Beay.  226 ;  Willan  u.  Willan,  16  Ves.  72,  87,  88. 

^  See  Smith  v.  Bumham,  2  Sumner,  622. 

s  Mitf.  £q.  PI.  by  Jeremy,  48;  Gilb.  For.  Rom.  91 ;  Emerson  v.  Dallison,  1  Ch. 
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nence  is  the  introduction  of  any  matters  into  a  bill,  answer,  or 
other  pleading  or  proceeding  in  a  suit,  which  are  not  properly 
before  the  court  for  decision  at  any  particular  stage  of  the 
suit  ^  (a)  One  of  the  Ordinances  of  the  Court  of  Chancery,  con- 
stituting a  fundamental  rule  of  the  court,  is  aimed  against  this 
transgression  of  the  good  sense,  as  well  as  the  good  taste  of 
equity  pleadings.  It  declares,  ^  That  counsel  are  to  take  care, 
that  the  same  (bills,  answers,  and  other  pleadings)  be  not  stuffed 
with  repetitions  of  deeds,  writings,  or  records,  in  hcec  verba;  but 
that  the  effect  and  substance  of  so  much  of  them  only,  as  is 
pertinent  and  material,  be  set  down,  and  that  in  brief  terms, 
without  long  and  needless  traverses  of  points,  not  traversable, 

Rep.  194;  Willis  t;  Evans,  2  Ball  &  B.  ^28;  8  Wooddes.  Lect.  66,  p.  878.  An  excep- 
tion for  impertinence  mast  be  supported  in  tolo,  or  it  will  fail  altogether.  VlTagstaff 
V.  Bryan,  1  Bass.  &  Myl.  80;  [Tucker  v.  Cheshire  Railroad  Co.,  1  Foster,  87.]  See 
Tendi  v.  Cheese,  1  Beav.  671,  574,  and  cases  on  impertinence  generally  cited ;  Id.  p. 
575,  note.  [As  to  what  allegations  are  not  scandalous,  see  Everett  v.  Prythergch,  12 
Sim.  363.] 

^  Wood  p.  Mann,  1  Sumner,  506,  578;  Langdon  v.  Goddard,  3  Story,  18.  The 
2Bth  and  27th  Rules  of  the  Equity  Rules  of  the  Supreme  Court  of  the  United  States, 
January  Term,  1842,  are  as  follows :  '*  Every  bill  shall  be  expressed  in  as  brief  and 
succinct  terms  as  it  reasonably  can  be,  and  shall  contain  no  unnecessary  recitals  of 
deeds,  documents,  contracts,  or  other  instruments,  in  hcec  verba,  or  any  other  imperti- 
nent matter,  or  any  scandalous  matter  not  relevant  to  the  suit.  If  it  does,  it  may,  on 
exceptions,  be  referred  to  a  master  by  any  judge  of  the  court  for  impertinence  or 
scandal,  and,  if  so  found  by  him,  the  matter  shall  be  expunged  at  the  expense  of  the 
plaintiff,  and  he  shall  pay  to  the  defendant  all  his  costs  in  the  suit  up  to  that  time, 
unless  the  court,  or  a  judge  thereof,  shall  otherwise  order.  If  the  master  shall  re- 
port that  the  bill  is  not  scandalous  or  impertinent,  the  plaintiff  shall  be  entitled  to 
all  costs  occasioned  by  the  reference."  "  No  order  shall  be  made  by  any  judge  for 
referring  any  bill,  answer,  or  pleading,  or  other  nutter  or  proceeding  depending  be- 
fore the  court  for  scandal  or  impertinence,  unless  exceptions  are  taken  in  writing  and 
signed  by  counsel,  describing  the  particular  passages  which  are  considered  to  be 
scandalous  or  impertinent ;  nor  unless  the  exceptions  shall  be  filed  on  or  before  the 
next  rule-day  after  the  process  on  the  bill  shall  be  returnable,  or  after  the  answer  or 
pleading  is  filed.  And  such  order,  when  obtained,  shall  be  considered  as  abandoned, 
unless  the  party  obtaining  the  order  shall,  without  any  unnecessary  delay,  procure 
the  master  to  examine  and  report  for  the  same  on  or  before  the  next  succeeding  rule- 
day,  or  the  master  shall  certify  that  further  time  is  necessary  for  him  to  complete 
the  examination." 


(a)  The  general  Jurisdiction  of  a  witnesses  (Ante,  §  48  note;  Lyell  o. 
court  of  chancery  to  prevent  proceed-  Kennedy,  88  W.  R.  44 ;  8  App.  Cas.  217) ; 
ings  before  it  being  made  the  vehicle  of  and  to  entries  in  a  bill  of  costs.  Re  Mil- 
scandal  or  impertinence  extends  to  every  ler,  51  L.  T.  N.  8.  858;  Lumb  v.  Beau- 
prooeeding  of  whatever  nature,  indud-  mont,  49  Id.  772. 
ing  interrogatories  to  and  answers  by 
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tautologies,  multiplication  of  words,  or  other  impertinences, 
occasioning  needless  prolixity;  to  the  end,  the  ancient  brevity 
and  succinctness  in  bills  and  other  pleadings  may  be  restored 
and  observed.  Much  less  may  any  counsel  insert  therein  matter 
merely  criminous  or  scandalous,  under  the  penalty  of  good  costs 
to  be  laid  on  such  counsel. "  ^  (a) 

§  267.  However,  in  cases  of  mere  impertinence,  the  court  will 
not,  because  there  are  here  and  there  a  few  unnecessary  words, 
treat  them  as  impertinent;  for  the  rule  is  designed  to  prevent 

I  Beames,  Ord.  in  Ch.  166-167 ;  Id.  26 ;  Id.  09,  70 ;  Wyatt,  Pract.  Reg.  67,  68 ; 
Cooper,  £q.  PL  18,  19 ;  Hood  r.  iQman,  4  Johns.  Ch.  487 ;  Mr.  Cooper,  in  his  Equity 
Pleadings  (p.  19),  says :  "  Prolixity  appears  to  hare  been  anciently  a  fault  in  a  biU  of 
tlie  kind  above  mentioned.  And  Lord-Keeper  Bacon,  to  prevent  it,  appears  to  have 
made  an  order  that  no  biU  shall  contain  above  fifteen  sheets  of  paper,  wliich,  by  » 
subsequent  order  of  Lord-Chancellor  Egerton,  were  to  be  written  fifteen  lines  in  » 
sheet ;  and  if  the  complainant  exceeded  the  allotted  quantity,  it  was  a  ground  of  demur- 
rer ;  but  which  was  afterwards  changed  into  recompensing  the  defendant  by  costs,  as 
is  at  present  done  for  irrelevant  matter.  The  letter  of  this  rule  of  pleading  has  been 
long  done  away ;  but  the  principle  of  it  still  remains  in  the  existing  rules  of  the  court 
as  to  scandal  and  impertinence,  and  in  the  regulated  quantity  of  writing  in  office 
copies,  which  may  be  traced  to  tlie  above  ancient  orders  for  their  foundation  and 
origin."  It  is  clearly  impertinence  not  only  to  state  irrelevant  &cts,  but  to  cite  public 
statutes  at  large,  or  to  state  matters  of  law ;  for  the  court  is  bound  to  take  judicial 
notice  of  the  latter,  without  any  averment  1  Mont.  Eq.  PI.  26;  2  Mont.  £q.  PI.  91, 
92.  See  the  26th  and  27th  of  the  Equity  Rules  of  the  Supreme  Court  of  the  United 
States,  January  Term,  1842,  cited  Supra,  §  266,  note;  1  Howard  Introd.  pp.  49, 60; 
17  Peters,  Appendix,  pp.  66,  66. 


(a)  **  Tlie  best  test  by  which  to  ascer- 
tain whether  the  matter  be  impertinent, 
is  to  try  whether  the  subject  of  the  alle- 
gation could  be  put  in  issue  and  would 
be  matter  proper  to  be  given  in  evidence 
between  the  parties."  Kent,  Ch.  in 
Woods  V.  Morrell,  1  Johns.  Ch.  108; 
Wilkinson  v.  Dodd,  42  N.  J.  Eq.  284 ; 
Dodd  V.  Wilkinson,  Id.  647 ;  Kirkpatrick 
V.  Coming,  40  Id.  241 ;  Christie  v.  Chris- 
tie, L.  R.  8  Ch.  603.  Pleadings  will  not 
necessarily  be  stricken  out  as  embarrass- 
ing because  they  are  inconsistent  Re 
Morgan,  36  Ch.  D.,  492.  See  Tompkin- 
son  V.  South  Eastern  Ry.,  67  L.  T.  w.  s. 
368 ;  Brooking  v.  Maudslay,  6  Asp.  M. 
p.  13.  If  successive  acts  of  fraud  stated 
in  the  bill  depend  on  each  other,  and  are 
admissible  in  evidence  under  the  bill  and 
the  prayer  for  relief,  they  will  not  be 


stricken  out  as  irrelevant  Kirkpatrick  o. 
Coming,  40  N.  J.  Eq.  241.  Paragraphs 
in  the  bill  which  state  the  usual  course 
of  conduct  of  the  defendants  may  be 
stricken  out,  amounting  at  best  to  evi* 
dence  merely,  and  as  therefore  being 
scandalous  and  irrelevant  BUkke  v.  At 
bion  Life  As.  Society,  86  L.  T.  m.  a.  269. 
Averments  in  a  bill,  which  are  merely  re- 
dundant, and  contain  no  equity,  do  not 
make  the  bill  multifarious.  Morris  v. 
Morris,  66  Ala.  448 ;  Sample  v.  Sample, 
34  Kan.  78.  The  objection  that  an  alle- 
gation of  the  bill  is  immaterial  and  not 
pertinent  should  be  made  by  exception, 
and  not  by  demurrer.  Stirrat  v.  Excel- 
sior Manuf.  Co.  44  Fed.  Rep.  142 ;  Stone- 
metz  P.  M.  Co.  v.  Brown,  F.  M.  Ca  46 
Fed.  Rep.  72. 
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oppression,  and  is  not  to  be  so  construed  as  to  become  itself 
oppressive.^  Nor  will  the  court,  in  cases  of  alleged  imperti- 
nence, order  the  matter  alleged  to  be  impertinent  to  be  struck 
out,  unless  in  cases  where  the  impertinence  is  very  fully  and 
clearly  made  out;  for,  if  it  is  erroneously  struck  out,  the  error 
is  irremediable;  but  if  it  is  not  struck  out,  the  court  may  set 
the  matter  right  in  point  of  costs.  ^ 

§  268.  In  examining  the  question,  whether  an  allegation  or 
statement  in  the  bill  is  relevant  or  pertinent,  it  must  be  recol- 
lected that  a  bill  in  chancery  is  not  only  a  pleading  for  the 
purpose  of  bringing  before  the  court,  and  putting  in  issue  the 
material  allegations  and  charges,  upon  which  the  plaintiff's 
right  to  relief  rests,  as  is  done  in  a  declaration  in  a  suit  at 
law;  but  it  is  also,  in  most  cases,  an  examination  of  the  defend- 
ant upon  oath,  for  the  purpose  of  obtaining  evidence  to  establish 
the  plaintiff's  case,  or  to  counterprove  or  destroy  the  defence 
which  may  be  set  up  by  such  defendant  in  his  answer.  The 
plaintiff  may,  therefore,  state  any  matter  of  evidence  in  the  bill, 
or  any  collateral  fact,  the  admission  of  which,  by  the  defendant, 
may  be  material  in  establishing  the  general  allegations  of  the 
bill,  as  a  pleading,  or  in  ascertaining  or  determining  the  nature, 
and  the  extent,  and  the  kind  of  relief,  to  which  the  plaintiff 
may  be  entitled,  consistently  with  the  case  made  by  the  bill ;  or 
which  may  legally  influence  the  court  in  determining  the  ques- 
tion of  costs.  And  where  any  allegation  or  statement  contained 
in  the  bill  may  thus  affect  the  decision  of  the  cause,  if  admitted 
by  the  defendant,  or  established  by  proof,  it  is  relevant,  and 
cannot  be  excepted  to  as  impertinent^ 

1  Del  Post  9.  De  Tastet,  Turn.  &  Rues.  489. 

*  Davis  V.  Crippa,  2  Y.  &  Coll.  Ch.  448,  where  Bfr.  Vioe-Chancellor  Bruce  said : 
"  The  court,  in  cases  of  impertinence,  ought,  before  expunging  the  matter  alleged  to 
be  impertinent,  to  be  especially  clear  that  it  is  such  as  ought  to  be  struck  out  of  the 
record  for  this  reason,  that  the  error  on  one  side  is  irremediable,  on  the  other  not  If 
the  court  strikes  it  out  of  the  record,  it  is  gone,  and  the  party  may  then  have  no  op- 
portunity of  placing  It  there  again ;  whereas,  if  it  is  left  on  the  record,  and  is  prolix 
or  oppressive,  the  court,  at  the  hearing  of  the  cause,  has  power  to  set  the  matter 
right  in  point  of  costs.  That  consideration  has  been  alluded  to  by  Lord  Eldon,  In 
Parker  v.  Fairlie,  and  other  cases.  It  ought  to  be  dear  to  demonstration,  that  the 
matter  complained  of  is  impertinent  before  that  which,  if  wron?,  is  irremediable,  is 
done."  See  also  Attorney  General  v.  Rickards,  6  Beav.  444 ;  [Tucker  v.  Cheshirr 
Railroad  Co.  1  Foster,  88.] 

*  Hawley  v.  Wolverton,  6  Paige,  628 ;  Mechanics'  Bank  v.  Levy,  8  Paige,  606. 
[See  Mitchell  o.  Koecker,  12  Bear.  44.] 
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§  269.  It  was  to  prevent  these  glaring  faults  of  scandal  and 
impertinence,  alike  mischievous  and  oppressive  (which  might 
make  the  records  of  the  courts  the  vehicles  of  slander  or  idle 
gossip),  that  courts  of  equity,  at  a  very  early  period,  required 
all  bills  to  have  the  signature  of  counsel  affixed  to  them ;  ^  and 
if  no  such  signature  appears,  or  the  signature  is  not  genuine, 
the  bill  will  be  dismissed,  or  ordered  to  be  taken  off  the  files  of 
the  court.'  If  either  of  these  faults  exists  in  a  bill,  it  may  be 
objected  to  by  the  defendant  in  the  first  stages  of  the  cause,  upon 
a  motion  to  refer  it  to  the  master,  to  inquire  into  the  foundation 
of  the  objection.  But  nothing,  which  is  positively  relevant  to 
the  merits  of  the  cause,  however  harsh  or  gross  the  charge  may 
be,  can  be  correctly  treated  as  scandalous.  Thus,  for  example, 
in  bills  to  set  aside  deeds,  or  other  instruments,  for  fraud,  there 
are  often  to  be  found  gross  charges  in  relation  to  the  matter  of 
the  asserted  fraud.  But  these  charges  are  not,  by  any  rule  of 
the  court,  to  be  deemed  scandalous.  And,  indeed,  such  a  pro- 
ceeding might  be  dangerous  to  the  cause  itself,  and  prevent  a 
due  investigation  of  its  merits.  Hence  it  is,  that  nothing  per- 
tinent to  the  cause  is  ever  deemed  scandalous ;  and  the  degree 
of  the  relevancy  is  not  deemed  material.' 

§  270.  It  is  obvious  that  a  bill  may  contain  matter,  which  is 
impertinent,  without  the  matter  being  scandalous;  but  if,  in  a 
technical  sense,  it  is  scandalous,  it  must  be  impertinent.* 
According  to  the  ordinary  practice  of  the  court,  a  bill  cannot  be 
referred  for  impertinence,  after  the  defendant  has  answered,  or 
has  submitted  to  answer.*  But  it  may  be  referred  for  scandal 
at  any  time;®  and  even,  by  leave  of  the  court,  upon  the  applica- 
tion of  a  stranger  to  the  suit^  The  reason  of  the  difference 
seems  to  be,  that  mere  impertinence  is  not  in  itself  prejudicial  to 
any  one ;  it  is  but  a  naked  superfluity.     But  scandal  is  calculated 

1  Ante  §  47. 

«  Cooper,  Eq.  PI.  18,  19 ;  Mitf.  Eq.  PI.  by  Jeremy,  48,  and  note  (a) ;  DiUon  v. 
PranciB,  1  Dick.  68 ;  French  v.  Dear,  6  Ves.  647 ;  Abergavenny  r.  Abergavenny,  2 
P.  Wms.  812 ;  Ante,  §  47  and  note. 

»  Cooper,  Eq.  PI.  19;  Fenhoulet  v.  Passavant,  2  Ves.  24;  St.  John  v.  St.  John,  11 
Ves.  626,  639;  CofBn  v.  Cooper,  6  Ves.  614;  Ex  parte  Simpson,  16  Ves.  476. 

*  Cooper,  Eq.  PI.  19;  Fenhoulet  v.  Passavant,  2  Ves.  24  ;'Ex  parte  Simpson,  16 
Ves.  476. 

»  Gilb.  For.  Rom.  91 ;  Cooper,  Eq.  PI.  19. 

*  Cooper,  Eq.  PI.  19;  Anon.  2  Ves.  681. 

7  Coflin  V,  Cooper,  6  Ves.  614;  Williams  v,  Douglas,  6  Beav.  82. 
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to  do  great  and  permanent  injury  to  all  persons,  whom  it  affects, 
hy  making  the  records  of  the  court  the  means  of  perpetuating 
libellous  and  malignant  slanders ;  and  the  court,  in  aid  of  the 
public  morals,  is  bound  to  interfere  to  suppress  such  indecencies, 
which  may  stain  the  reputation  and  wound  the  feelings  of  the 
parties  and  their  relatives  and  friends.^ 

§  271.  The  bill  should  not  be  multifarious ;  for  if  it  is  so,  it 
is  demurrable,  and  may  be  dismissed  by  the  court  of  its  accord, 
even  if  not  objected  to  by  the  defendant*^  (a)     By  multifarious- 


1  In  Ez  parte  SimpsoD,  16  Yes.  477,  Lord  Eldon  taid :  '*  If  that  which  is  sUted  is 
material  to  the  isene,  it  may  be  false,  but  cannot  be  scandalous ;  if  relevant,  it  is  not 
impertinent,  though  scandalous  in  its  nature ;  if  relevant  and  pertinent,  it  cannot  be 
treated  as  scandalous ;  and  if  false,  it  must  be  dealt  with  in  another  way.  But,  if 
irrelevant,  and  especially  if  also  scandalous,  there  would  be  much  reason  to  regret 
that  a  court  should  not  be  armed  with  the  power  to  protect  parties  from  the  expense, 
and  its  records  from  the  stain,  which  too  frequently  arises  from  the  introduction  of 
irrelevant  and  scandalous  matter  upon  affidavits  in  this  jurisdiction."  And  again : 
"The  court  ought  to  take  care  that  either  in  suit,  or  in  this  proceeding  (in  bank- 
ruptcy), allegations  bearing  cruelly  on  the  moral  character  of  individuals,  and  not 
relevant  to  the  subject,  shall  not  be  put  upon  the  record." 

s  Mitf.  £q.  PI.  by  Jeremy,  181  and  note;  Cooper,  £q.  PI.  182.  Multifariousness 
must  be  objected  to  by  the  defendant  on  demurrer,  and  cannot  be  objected  to  by  him 
at  the  hearing.  Ward  i;.  Cooke,  6  Mad.  122 ;  Wynne  u.  Callander,  1  Russ.  293 ;  Wha- 
ley  o.  Dawson,  2  Sch.  &  Leir.  370, 871 ;  Benson  v.  Hadfield,  4  Hare,  82.  But  the  court 
may,  however,  take  the  objection  at  the  hearing  sua  gponte ;  for  the  court  is  not  bound 
to  allow  a  bill  of  such  a  nature,  although  the  party  may  not  take  the  objection  in 
season.  Greenwood  v,  Churchill,  1  Myl.  &  K.  659.  The  reason  why  multifariousness 
must  be  taken  by  the  defendant  by  demurrer,  and  not  at  the  hearing,  is  said  by  Lord 
Redesdale  to  be,  that  the  objection  of  multifariousness  proceeds  on  tliis  ground,  that 
though  the  union  of  distinct  matters  in  some  cases  avoids  multiplicity  of  suits,  yet  it 
creates  unnecessary  trouble  and  expense  to  the  party  who  has  no  concern  with  the 
other  transaction,  by  putting  him  to  the  trouble  and  expense  of  a  litigated  question, 
with  which  he  has  nothing  to  do.  This  can  be  taken  advantage  of  only  by  demurrer ; 
because,  if  the  defendant  answer,  the  expense  is  in  a  great  measure  incurred,  and  it 
will  be  too  late  for  him  to  complain  when  he  chooses  to  suffer  the  cause  to  proceed 
to  a  hearing.  Whaley  v.  Dawson,  2  Sch.  &  T^fr.  871.  As  to  misjoinder  of  parties, 
see  Ante,  §  203,  237 ;  Post,  §  609,  630,  638-541,  644.  As  to  cases  where  the  objec- 
tion of  multifariousness  has  been  overruled,  see  Post,  §  278  a,  280,  284  a,  680-640 ; 
Hoggart  V.  Cutts,  Cr.  &  Phill.  204. 


(a)  By  the  more  recent  decisions  the 
otgection  of  multifariousness  usually 
raises  merely  a  question  of  convenience 
in  conducting  the  suit,  and  calls  for  the 
decision  of  the  court  simply  upon  the 
question  whether,  in  its  discretion,  the  va- 
rious causes  set  forth  in  the  bill  should 
be  tried  in  a  single  suit,  or  should  be  di- 


vided and  tried  in  two  or  more  suits ;  or 
whether  a  defendant,  who  is  a  necessary 
party  in  respect  to  some  matters  covered 
by  the  bill,  is  so  connected  with  the  other 
matters  involved  as  to  make  him  a  proper 
party  in  respect  to  them.  Graves  v. 
Corbin,  132  U.  S.  671,  686 ;  Walker  v. 
Powers,  104  U.  S.  245;  Mills  r.  Hard.  32 
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ness  in  a  bill  is  meant  the  improperly  joining  in  one  bill  dis* 
tinct  and  independent  matters,  and  thereby  confounding  them; 


Fed.  Rep.  127 ;  Hayes  v.  Dayton,  8  Fed. 
Rep.  702;  Holies  v.  Bolles,  44  N.  J.  Eq. 
385;  Cocks  v.  Varney,  42  Id.  514;  Con- 
o?er  V,  Sealy,  45  Id.  589 ;  Van  Houten 
V.  Van  Winkle,  (N.  J.)  20  Atl.  84 ;  Emans 
V,  Emans,  14  N.  J.  Eq.  114 ;  Sanborn  v. 
Dwinell,  135  Mass.  236;  Lenz  v.  Prescott, 
144  Mass.  505;  Keltli  v.  Keith,  143  Mass. 
262;  Page  v.  Wbidden,  59  N.  H.  507; 
Patten  Paper  Co.  v.  Kaukauna  Water- 
power  Co.  70  Wis.  659;  Neal  u.  Itathell, 
70  Md.  592;  Comstock  v.  Rayford,  1  S.  & 
M.  (Miss.)  102;  40  Am.  Dec.  102,  and 
note;  Harland  v.  Person,  (Ala.)  9  S.  C. 
379 ;  Snyder  v.  Cabell,  29  W.  Va.  48 ; 
Dewberry  v.  Shannon,  59  Ga.  811.  Hence 
the  general  rule  is  that  this  objection 
must  be  made  by  demurrer  and  insisted 
upon  before  a  hearing  upon  the  merits, 
and  cannot  usually  be  first  made  in  the 
answer.  Cousens  v.  Rose,  L.  R.  12  Eq. 
366 ;  Nelson  v.  Hill,  5  How.  127 ;  Wade 
V.  Pulsifer,  54  Vt.  45;  Post,  §  284  a; 
Thornton  v.  Houtze,  91  111.  199.  If  the 
bill  is  taken  pi-o  amfesso,  this  objection 
will  not  ayail  to  rererse  the  decree.  Gil- 
more  V,  Sapp,  100  III.  297.  But  if  the 
effect  of  the  misjoinder  is  such  as  to  em- 
barrass the  court  and  prevent  it  from 
giring  appropriate  relief  and  doing  jus- 
tice to  all  the  parties,  it  may,  of  its  own 
motion,  dismiss  the  bill.  Hendrickson  v. 
Wallace,  81  N.  J.  Eq.  604;  Dod  v.  Paul, 
42  N.  J.  Eq.  154.  In  the  Federal  courts, 
see  Rule  94 ;  Western  Land  &  Em.  Co.  v. 
Guinault,  37  Fed.  Rep.  523 ;  Lewame  v. 
Mexican  Int.  Imp.  Co.  38  Id.  629;  Chaffln 
V.  Hull,  39  Id.  887. 

"There  are  three  analogous  vices  to 
which  bills  in  equity  are  subject,  —  mis- 
Joinder  of  plaintifis,  misjoinder  of  defend- 
ants, and  multifariousness  or  misjoinder 
of  subjects  of  suit.  Multifariousness, 
properly  so  called,  exists  when  one  of  the 
defendants  is  not  interested  in  the  whole 
of  the  relief  sought,  as  the  old  form  of 
the  demurrer  for  multifariousness  shews. 
Misjoinder  of  subjects  of  suit  is  where 


two  subjects  distinct  in  their  nature  are 
united  in  one  bill,  and  for  convenience' 
sake  the  court  requires  them  to  be  put  in 
two  separate  records."  Per  Sir  John 
Wickens,  V.  C,  in  Pointon  v.  Pointon, 
L.  R.  12  Eq.  547. 551.  While  there  is  no 
positive,  inflexible  rule  on  this  subject, 
each  case  depending  upon  its  own  circum- 
stances (see  Post,  §  539 ;  Gaines  t*.  Chew, 
2  How.  619 ;  Eastman  v.  Savings  Bank, 
58  N.  H.  421),  yet  cases  of  multifarious- 
ness and  of  misjoinder  may  be  conven- 
iently classified  together  as  follows :  — 

(1)  Misjoinder  of  plaintifEs.    See  Post, 
S  279,  285,  note.    Thus,  where  ninety 
persons,  whose  separate  claims  against  a 
railroad  were  secured  by  one  trust  mort- 
gage, brought  a  joint  suit  alleging  that 
each  plaintiff  was  induced  by  fraudulent 
representations  to  assign  his  claim  to  the 
attorney  of  the  trustee,  and  praying  that 
the  assignment  be  set  aside,  but   not 
showing  that  the  representations  were 
made  to  the  plaintiffs  as  a  class,  or  acted 
upon  by  them  jointly,  it  was  held  that 
separate  actions  should  be  brought.  Pow- 
ell V.  Dayton,  &c.  R.  Co.  13  Oregon,  446. 
See  §  184,279  of  the  text;  Hartford  Fire 
Ins.  Co.  V.  Bonner  M.  Co.  44  Fed.  Rep. 
161;  Langdon  v.  Branch,  37  Fed.  Rep. 
449 ;  Woodrufl*  v.  Young,  43  Mich.  548 ; 
Barham  v.  Hostetter,  67  Cal.  272 ;  Tate 
V,  Ohio  &  Miss.  R.  Co.  10  Ind.  174 ;  71 
Am.  Dec.  309,  and  note.    So  a  matter 
cannot  be  joined  in  the  bill  in  which 
some  of  the  plaintiffs  have  no  interest. 
See  Hazard  v.  Dillon,  34  Fed.  Rep.  485 ; 
Walker  v.  Powers,  104  U.  S.  245 ;  Stebbins 
V.  St.  Anne,  116  U.  S.  886;  Hartford  Fire 
Ins.  Co.  V.  Bonner  M.  Co.  44  Fed.  Rep. 
151.    Or  in  respect  to  which  the  plain- 
tiffs' interests  are  antagonistic.    Walker 
».  Powers,  104  U.  S.  245.    Where  by  act 
of  congress  specified  sections  of  land  were 
granted  to  aid  in  the  construction  of  a 
railroad,  the  owners  thereof  were  held 
entitled  to  join  as  plaintiffs  in  a  bill  to 
restrain  threatened  actions  of  ejectment 
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as,  for  example,  the  uniting,  in  one  bill  of  several  matters, 
perfectly  distinct  and  unconnected,  against  one  defendant,   or 


and  trespass.  Osborne  v.  Wisconsin  Cen- 
tral Railroad  Co.  48  Fed  Rep.  824. 

(2)  Misjoinder  of  defendants,  which  is 
iUustrated  in  the  text,  §  271-279,  644. 
Upon  a  claim  for  an  account  of  income 
from  one  person  until  a  certain  time,  and 
thereafter  against  his  grantee,  the  two 
cannot  be  joined  as  defendants,  their  lia- 
bility not  being  joint  Patterson  v,  Kelr 
logg,  63  Conn.  38.  Each  defendant  must 
have  some  clearly  legal  or  equitable  in- 
terest in  the  controversy,  or  the  bill  will 
be  multifarious.  Marshall  v.  Gilliard,  14 
L.  T.  K.  s.  618;  Mayer  o.  Denver,  &c.  R. 
Co.  38  Fed.  Rep.  197 ;  Meyers  v,  Scott, 
60  Hun,  003;  Sawyer  o.  Noble,  66  Me. 
227;  Oliver  v.  Bunaforza,  31  N.  J.  £q. 
896 ;  Brian  o.  Thomas,  03  Md.  476 ;  Kings- 
bury IT.  Flowers,  06  AU.  479 ;  Hill  i;.  Hill, 
79  Va.  692 ;  Tate  v.  Ohio  &  Miss.  R.  Ca 
10  Ind.  174 ;  71  Am.  Dec.  800  and  note. 
But  each  defendant,  if  interested  in  the 
general  subject  of  the  suit,  need  not  have 
an  interest  in  the  whole  matter  m  contro- 
versy. State  r.  Brown,  68  Miss.  886; 
Graves  v,  Corbin,  132  U.  S.  671,  686. 

(8)  The  misjoinder  of  distinct  matters 
and  charges  against  a  single  defendant 
or  the  same  defendants.  It  is  in  this 
class  of  cases  especially  that  the  court 
may  treat  the  bill  as  multifarious  or  not 
in  Its  discretion,  the  question  in  such  case 
not  being  whether  the  defendant  should 
be  wholly  relieved  of  litigation  in  which 
he  has  comparatively!  little  interest 
Burstall  v.  Bey f us,  26  Ch.  D  36;  Emans 
o.  Emans,  14  N.  J.  Eq.  114 ;  Walker  v. 
Powers,  104  U.  S.  246 ;  Stafford  Bank  v, 
Sprague,  19  BUtch.  629 ;  United  States 
o  Cartner,  26  Fed.  Rep.  296;  Singer 
Manuf.  Co.  o.  Springfield  Foundry  Co. 
84  Fed.  Rep.  398;  Burford  v.  Steele,  80 
AUl  147;  CUry  v.  Haines,  61  Ga.  620; 
Goodwin  r.  Goodwin,  69  Mo.  617 ;  Stuart 
V.  BUir,  8  Baxter  (Tenn.),  141. 

(4)  Where  various  defendants  are  im- 
properly joined  upon  distinct  and  inde- 
pendent matters,  in  a  portion  of  which 


only  they  are  respectively  concerned. 
Text,  §271-278;  Robinson  o.  Robinson, 
73  Me.  170,  Metcalf  u.  Cady,  8  Allen, 
687 ;  Sapp  i;.  Phelps,  92  III.  688 ;  John- 
son V.  Parkinson,  62  Ala.  466;  Clay  v. 
Guriey,  Id.  14 ;  Petty  v.  Fogle,  6  W.  Va. 
497 ;  Stephens  i;.  Whitehead,  76  Ga.  294 ; 
Mackall  v.  West,  67  Ga.  278 ;  Morgan  t*. 
Shepherd,  69  Ga.  808 ;  Junkins  v.  Love- 
lace, 72  Ala.  303 ;  Cramer  0.  WaUon,  73 
Ala.  127  ;  Central  Pacific  R.  Co.  17.  Dyer, 
1  Sawyer,  641.  Thus,  a  bill,  asking  for 
the  settlement  of  a  disputed  legal  title  to 
land,  and  also  for  a  partition  thereof,  is 
multifarious  Chapin  v.  Sears,  18  Fed. 
Rep.  814;  Simpson  v.  Wallace,  83  N.  C. 
477 ;  Belt  o.  Bowie,  66  Md.  360;  Hayes's 
Appeal,  128  Penn.  St.  110.  The  objection 
of  multifariousness  fails  if  the  grounds  of 
suit  are  not  different,  or  if  each  ground, 
as  stated,  is  insufficient  to  sustain  a  bill. 
Brown  u.  Guarantee  Trust  Co.  128  U.  S. 
408 ;  Bedsole  v.  Monroe,  6  Ired.  Eq.  313 ; 
Larkms  v.  Biddle,  21  Ala.  262 ;  Robinson 
V.  Cross,  22  Conn.  171 ;  Nail  v.  Mobley, 
9  Ga.  278,  EUis  v.  No.  Pacific  R.  Co.  77 
Wis.  114;  Dunphy  v.  Traveller  News- 
paper Association,  146  Mass.  496;  Hurd 
o.  Ascherman,  117  111.  601,  Mahler  v. 
Schmidt,  43  Hun,  612.  In  Grant  v.  Phos- 
nix  Life  Ins.  Co.  121  U.  S.  106,  a  cutui 
que  trtut  under  twenty-six  trust  deeds  of 
real  estate  to  five  different  sets  of  trustees 
was  allowed  to  maintain  one  proceeding 
for  foreclosure  of  all  the  deeds,  some  of 
which  were  too  defective  for  a  sale  by  the 
trustees  without  proceedings  in  equity, 
and  one  of  which  covered  the  entire 
property,  although  certain  creditors  of 
one  of  the  parties  had  liens  upon  various 
portions  of  the  property ;  it  being  deemed 
indispensable  to  at^udicate  all  the  claims 
in  one  suit  in  order  that  a  clear  title 
might  be  given  by  a  sale.  When  the 
object  of  the  suit  is  single,  and  each  de- 
fendant's interest  relates  to  any  relief 
obtainable  by  the  plaintiff,  their  several 
interests  are  not  improperly  jomed,  al- 
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the  demand  of  several  matters  of  a  distinct  and  independent 
nature  against  several  defendants  in  the  same  bill.^     In  the 


1  Cooper,  £q.  PI.  182 ;  Mitf .  £q.  PI.  by  Jeremy,  181  and  note ;  West  v.  Kandall,  2 
Mason,  201 ;  Saxton  v.  Davis,  18  Ves.  80;  Berke  v.  Harris.  Hardr.  887  ;  Fellows  v. 
Fellows,  4  Cowen,  682.  **  Seeking,"  said  Lord  Eldon,  ^  to  enforce  different  demands 
against  persons,  liable  respectively,  but  not  as  connected  with  each  other,  it  (the  bill) 
id  clearly  multifarious."  Saxton  c.  Davis,  18  Ves.  80.  See  also  ViTest  v.  Randall,  2 
Mason,  181 ;  Banks  v.  Walker,  2  Sand.  Ch.  344 ;  Post,  §  680,  631,  638-641.  Perhaps 
in  strictness  of  language  it  would  be  more  correct  to  call  it  a  misjoinder,  where  differ- 
ent and  distinct  claims  are  mixed  up  in  the  same  bill,  against  the  same  defendant 
Campbell  v.  Bfackay,  I  Myl.  &  Cr.  618.  See  also  Attorney  General  v,  St.  John's 
College,  7  Sim.  241 ;  INewland  v.  Rogers,  3  Barb.  Ch.  482  ,|  Post,  f  630-682.  See 
Hoggart  e;.  Cutto,  Cr.  &  Phill.  204 ;  Blgnold  v.  Audland,  11  Sim.  24,  where  a  demur- 
rer to  a  bill  of  interpleader  was  held  multifarious ;  Post,  §  284,  291. 


though  conflicting  as  between  them- 
selves. Hyman  v.  Wheeler,  33  Fed.  Rep. 
629;  Sims  &.  Adams,  78  Ala.  896;  Rog- 
ers v.  Blackwell,  49  Mich.  192.  If  all  the 
plaintiffs  have  a  common  interest  and 
belong  to  one  chiss,  and  all  the  defend- 
ants have  a  common  liability,  or  have 
participated  in  one  wrong,  the  rights  and 
liability  of  each  party  on  either  side  need 
not  be  the  same  in  extent.  Hale  v. 
Nashua  &  L.  R.  Co.  60  N.  H.  633 ;  Gra- 
ham V,  Dahlonega  G.  M.  Co.  71  Ga.  296; 
City  Bank  v.  BarUett,  Id.  797.  Where 
the  refuse  from  different  mills  is  cast  in 
a  stream  to  the  plaintiff's  injury,  the 
acts  of  the  mill-owners,  though  indepen- 
dent and  differing  in  degree,  co-operate 
in  fiict  under  the  common  interest  of  a 
right  to  discharge  into  the  stream,  and 
the  mill-owners  may  be  joined  as  defend- 
ants to  a  suit  in  equity.  Lock  wood  Co. 
V.  Lawrence,  77  Me.  297.  And  although 
there  must  always  be  concert  of  action 
and  co-operation  to  make  several  persons 
jointly  liable  in  an  action  at  law,  yet  it 
is  now  settled  that  in  equity  several  per- 
sons who  act  independently  of  each  other 
in  producting  one  result,  such  as  the  pol- 
lution or  obstruction  of  a  stream,  may 
he  joined  as  defendants  in  a  bill  to  re- 
strain the  injury ;  and  that,  as  the  object 
of  the  bill  is  single,  the  different  and 
separate  interests  of  the  defendants  do 
not  make  it  multifarious.  Bucdeugh  v. 
Cowan,  6  Macpb.  214 ;  Crossley  p.  Ligh^ 


owler,  L.  R.  3  £q.  279;  Thorpe  v. 
Brumfitt,  L.  R.  8  Ch.  660;  Woodruff  v. 
North  Bloomfleld  Gravel  Mining  Co.  8 
Sawyer,  628;  9  Id.  441;  Chipman  v. 
Palmer,  77  N.  Y.  66;  Lockwood  Co.  v. 
Lawrence,  77  Me.  297 ;  Blaisdell  v.  Ste- 
phens, 14  Nev.  17.  A  common  interest, 
a  common  purpose,  or  a  single  scheme, 
on  the  part  of  all  the  defendants,  though 
their  acts  differ,  may  thus  overcome  the 
objection  of  multifariousness.  Miller  v. 
Harris,  9  Baxter  (Tenn.),  101;  Almond 
V  Wilson,  76  Va.  613 ;  Russell  p.  Garrett, 
76  Ala.  348;  Bates  p.  Plonsky,  62  How. 
Pr.  420 ;  Bobb  p.  Bobb,  76  Mo.  419 ;  Baird 
p.  Jackson,  98  111.  78.  Other  cases  relat- 
ing to  the  union  of  distinct  matters 
against  different  defendants  are  :  Coates 
p.  Legard,  L.  R.  19  £q.  66;  House  p. 
Mullen,  22  Wall.  43 ;  Price  p.  Coleman, 
21  Fed.  Rep.  867 ;  Norris  p.  Haggin,  28 
Fed.  Rep.  276;  Hyman  p.  Wheeler,  83 
Fed.  Rep.  629;  Mills  p.  Hurd,  82  Fed. 
Rep.  127  ;  Potts  p.  Hahn,  Id.  660 ;  United 
States  p.  Curtner,  26  Fed.  Rep.  296; 
Lenz  p.  Prescott,  144  Mass.  606;  Dun- 
phy  p.  Traveller  Newspaper  Association, 
146  Mass.  496 ;  Keith  p.  Keith,  148  Mass. 
262 ;  Cocks  p.  Varney,  42  N.  J.  Eq.  614 ; 
Ferry  p.  Laible,  27  N.  J.  Eq.  146, 160 ; 
Warren  r.  Warren,  62  Me.  660;  Withers 
p.  Sims,  80  Va.  661 ;  Lindley  p.  Russell, 
16  Mo.  App.  217 ;  Woodward  r.  Hall,  2 
Tenn.  Ch.  164 ;  Fiery  r.  Emmert,  86  Md. 
464;  Belt  p.  Bowie,  66  Md.  363;  Canton 
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latter  case,  the  proceeding  would  be  oppressive,  because  it  would 
tend  to  load  each  defendant  with  an  unnecessary  burden  of  costs, 
by  swelling  the  pleadings  with  the  statement  of  the  several 
claims  of  the  other  defendants  with  which  he  has  no  connection.^ 
In  the  former  case,  the  defendant  would  be  compellable  to  unite, 
in  his  answer  and  defence,  different  matters  wholly  unconnected 
with  each  other;  and  thus  the  proofs,  applicable  to  each,  would 
be  apt  to  be  confounded  with  each  other,  and  great  delays  would 
be  occasioned  by  waiting  for  the  proofs  respecting  one  of  the 
matters,  when  the  others  might  be  fully  ripe  for  hearing.*  In- 
deed, courts  of  equity,  in  cases  of  this  sort,  are  anxious  to  pre- 
serve some  analogy  to  the  comparative  simplicity  of  proceedings 

1  Mitf.  £q.  PL  by  Jeremy,  181 ;  Cooper,  Eq.  PL  183 ;  Ward  v,  Northumberland,  2 
Anst.  469 ;  Bouyerie  v.  Prentice,  1  Bro.  Ch.  200;  Berke  v,  Harris,  Hardr.  837 ;  Whar 
ley  V.  Dawson,  2  Sch.  &  Lefr.  371 ;  West  v.  Randall,  2  Mason,  201 ;  Brinkerhoff  v. 
Brown,  6  Johns.  Ch.  189;  FeUows  v.  Fellows,  4  Cowen,  682;  [White  v.  White,  5  GiU, 
881 ;  ]  Post,  §  580. 

*  Wl^aley  v.  Dawson,  2  Sch.  &  Lefr.  871 ;  Berke  v.  Harris,  Hardr.  887 ;  Boyd  v. 
Hoyt,  6  Paige,  66 ;  Post,  §  580.  [To  support  the  objection  of  multifariousness,  be- 
cause the  bill  contains  different  causes  of  suit  against  the  same  person,  two  things 
must  concur;  first,  the  different  grounds  of  suit  must  be  wholly  distinct;  secondly, 
each  ground  must  be  sufficient  as  stated,  to  sustain  a  bill.  If  the  grounds  be  not  en- 
tirely distinct  and  unconnected ;  if  they  arise  out  of  one  and  the  same  transaction,  or 
series  of  transactions,  forming  one  course  of  dealing,  and  all  tending  to  one  end ;  if 
one  connected  story  can  be  told  of  the  whole,  the  objection  does  not  apply.  Bedsole 
V.  Monroe,  5  Ired.  Eq.  813.  See  Larkins  v.  Biddle,  21  Ala.  252;  Nail  v,  Mobley,  9 
Ga.  278;  Halstead  o.  Shepard,  23  Ala.  558;  Dunn  v.  Cooper,  8  Md.  Ch.  46;  Bobin- 
son  9.  Cross,  22  Conn.  171 ;  McCabe  v.  Bellows,  1  Allen,  269.] 


V.  McGraw,  67  Md.  583;  Heggie  v.  Hill, 
05  N.  C.  303 ;  Winter  v.  Smith,  45  Ark. 
549 ;  Conner  o.  Smith,  74  Ala.  115 ;  East 
V.  East,  80  Ala.  199;  Stephens  v.  White- 
head, 75  Ga.  294;  Commonwealth  o. 
Drake,  81  Va.  805 ;  Crumlish  v.  Shenan- 
doah V.  R.  Co.  28  W.  Va.  628;  Shaffer 
V.  Fetty,  30  W.  Va.  248 ;  Columbus  Ins. 
Co.  V.  Humphries,  64  Miss.  258 ;  Robin- 
son 0.  Springfield  Co.  21  Fla.  20a  The 
prayers  of  a  bill  never  make  it  multifari- 
ous, when  the  object  of  the  bill  is  single. 
liiUs  V.  Hurd,  82  Fed.  Rep.  127 ;  WelU 
0.  Partridge,  81  N.  J.  Eq.  862;  Kilgour  v. 
New  Orleans  G.  L.  Co.  2  Woods,  144; 
Arnold  v.  Arnold,  9  R.  I.  897 ;  Field  v. 
Helms,  70  Ala.  460 ;  Kome  v.  Kome,  80 
W.  ^a.  1 ;  Carskadon  o.  Minke,  26  W. 


Va.  729.  But  the  prayers  of  a  bill, 
whether  diverse  or  in  the  altematiye, 
may  always  be  considered  in  determin- 
ing the  purposes  of  the  bill,  its  unity  or 
multi&riousness.  Ibid. ;  Bagot  p.  Easton, 
7  Ch.  D.  1 ;  Child  v.  Stenning,  Id.  413 ; 
aark  V.  Rirers,  L.  R.  5  Eq.  91 ;  Shields 
V.  Barrow,  17  How.  180;  Wilkinson  v. 
Dobbie,  12  Blatch.  298;  Treadwell  v. 
Brown,  44  N.  H.  551 ;  Canton  r.  McGraw, 
67  Md.  588;  Shaffer  v.  Fetty,  30  W.  Va. 
248;  Collins  v.  Knight,  8  Tenn.  Ch.  188 ; 
MIcou  V.  Ashurst,  55  Ala.  607 ;  Loye  v. 
Eeowne,  58  Tez.  191.  A  bill  with  a  sin- 
gle object  and  prayer  is  not  multifarious 
if  it  contains  allegations  intended  to  an- 
ticipate the  defence.  Ware  v.  Curry,  67 
Ala.  274. 
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at  the  common  law,  and  thus  to  prevent  confusion  in  their  own 
pleadings,  as  well  as  in  their  own  decrees.^ 

§  271  a.  But  the  objection  must  still  be  confined  to  cases, 
where  the  case  of  each  particular  defendant  is  entirely  distinct 
and  separate  in  its  subject-matter  from  that  of  the  other  defend- 
ants ;  for  the  case  against  one  defendant  may  be  so  entire,  as  to 
be  incapable  of  being  prosecuted  in  several  suits ;  and  yet  some 
other  defendant  may  be  a  necessary  party  to  some  portion  only 
of  the  case  stated.  In  the  latter  case,  the  objection  of  multi- 
fariousness could  not  be  allowed  to  prevail.^  So,  it  is  not  indis- 
pensable, that  all  the  parties  should  have  an  interest  in  all  the 
matters  contained  in  the  suit ;  it  will  be  sufficient,  if  each  party 
has  an  interest  in  some  matters  in  the  suit,  and  they  are  con- 
nected with  the  others.' (a) 

^  Cooper,  Eq.  PI.  182 ;  Post,  §  680 ;  [White  r.  White,  6  Gill,  881.] 
'  Attorney  General  o.  Poole,  4  Myl.  &  Cr.  17,  81 ;  Tomer  o.  Robinson,  1  Sim.  k 
Stn.  813 ;  Attorney  General  r.  Cradock,  3  Myl.  &  Cr.  86;  Post,  f  278  a.  Multifari- 
ousness as  to  one  defendant  constitutes  no  necessary  ground  of  objection  by  the  other 
defendants ;  for  a  biU  may  be  multifarious  as  to  one  defendant,  and  not  as  to  the 
rest.  Attorney  General  o.  Cradock,  8  Sim.  466 ;  a.  o.  3  Myl.  &  Cr.  86 ;  Post,  §  274  and 
note,  284,  680,  688,  639  and  note.  See  also  Lumsden  r.  Fraser,  7  Sim.  666;  8.  o.  1 
Myl.  &  Cr.  689 ;  Ante,  §  136  a. 

*  Addison  r.  Walker,  4  Y.  &  Coll.  442.  See  Parr  v.  Attorney  General,  8  CI.  &  Fin. 
486;  [Worthy  v,  Johnson,  8  Ga.  288] 


(a)  See  Kennebec  Railroad  v.  Portland 
Railroad,  64  Maine,  178 ;  Arnold  v.  Ar- 
nold, 9  R.  I.  897;  Waller  v.  Shannon, 
68  Miss.  600.  A  bill  which  seeks  to  en- 
force a  statutory  liability  against  mem- 
bers of  a  corporation  Is  multifarious  if  it 
is  brought  against  both  the  officers  and 
the  stockholders,  the  grounds  of  whose 
liability  are  distinct,  and  depend  upon 
facts  independent  of  each  other;  Cam- 
bridge Water  Works  ».  Somerrille  Dye- 
ing Co.  14  Gray,  198 ;  Pope  v.  Leonard, 
116  Mass.  286;  Barre  National  Bank 
V.  Hingham  Manuf.  Co.  127  Mass.  668. 
But  a  bill  against  the  officers  alone,  to  en- 
force a  single  debt  against  them,  if  they 
have  a  common  interest  and  are  under 
the  same  liability,  is  not  multifarious,  be- 
caose  it  contains  sereral  distinct  grounds 
of  liability.  Pope  v.  Salamanca  Oil  Co. 
116  Mass.  286, 290.    A  bill  by  a  part  of 


the  stockholders  of  a  corporation,  which 
alleges  an  illegal  vote  of  the  directors 
and  an  illegal  and  fraudulent  payment  of 
money  in  pursuance  thereof,  by  way  of 
dividends  to  certain  stockholders,  who 
with  the  treasurer  are  made  defendants, 
and  prays  that  such  stockholders  be  de- 
creed to  repay  the  moneys  so  received ; 
and  also  charges  fraud  and  mismanage- 
ment against  the  treasurer,  and  prays 
an  injunction  restraining  him  from  fur- 
ther performing  the  duties  of  his  office, 
is  bad  for  multifariousness.  Winsor  v. 
Bailey,  66  N.  H.  218.  But  a  biU  by  a 
stockholder,  alleging  fraudulent  transac- 
tions between  certain  of  the  directors, 
and  certain  directors  and  the  treasurer, 
on  the  one  hand,  and  the  directors  as  a 
board,  on  the  other  hand,  by  which  such 
directors  and  the  treasurer  made  great 
profits  at  the  expense  of  the  corporation, 
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§  272.  A  few  examples  may  illustrate  this  doctrine  of  multi- 
fariousness in  each  of  its  branches.  Thus,  if  an  estate  should 
be  sold  in  lots  to  different  persons,  the  purchasers  could  not  join 
in  exhibiting  one  bill  against  the  vendor  for  a  specific  perform- 
ance ;  for  each  party's  case  would  be  distinct,  and  would  depend 
upon  its  own  peculiar  circumstances;^  and,  therefore,  there 
should  be  a  distinct  bill  upon  each  contract,  (a)  On  the  other 
hand,  the  vendor,  in  the  like  case,  would  not  be  allowed  to  file 
one  bill  for  a  specific  performance  against  all  the  purchasers  of 
the  estate,  for  the  same  reason.^  (5)  So,  if  a  bill  should  be 
brought  for  a  specific  performance  upon  the  sale  of  an  estate,  it 

1  Cooper,  Eq.  PI.  182 ;  lUyner  v,  Julian,  2  Dick.  677 ;  Brookes  v.  Wliitwortk,  1  Mad. 
88 ;  Post,  §  690-633. 

*  Cooper,  Eq.  PI.  182;  Brookes  v.  Whitworth,  1  Mad.  80;  Lumsden  v.  Fraser,  7 
Sim.  665;  B.  0.  1  Myl.  &  Cr.  689. 


and  praying  for  restitution  of  such  pro- 
fits, and  for  discoTery  as  to  the  fraudu- 
lent transactions,  is  not  multifarious. 
Lewis  r.  St.  Albans  Iron  Works,  60  Vt. 
477.  See  Deaderick  v.  Wilson,  8  Baxter, 
(Tenn.),  108.  Nor  does  the  mere  recital, 
in  a  bill  for  firaud,  of  other  frauds  by  some 
of  the  defendants,  which  are  the  subject- 
matter  of  another  bill,  filed  by  the  plain- 
tiff at  the  same  time,  make  the  bill 
multifarious.  Brewer  v.  Boston  Theatre, 
104  Mass.  378.  If  those  who  assume  to 
organize  a  corporation  without  payment 
of  tlie  per  centum  required  by  statute,  pro- 
ceed to  do  business,  and  contract  debts, 
and  then  make  a  fraudulent  assignment  of 
the  corporate  assets,  a  bill  filed  by  cred- 
itors to  set  aside  the  assignment  in  which 
the  corporators  are  made  parties  and  are 
charged  with  fraud,  is  not  multifarious, 
nor  is  there  a  misjoinder  of  parties. 
Bums  V.  Beck  Co.  83  6a.  471.  And  gener- 
ally, if  the  plain tifis  ha^e  a  common  inter- 
est in  all  the  matters  involved  in  the  suit, 
the  objection  by  a  defendant  that  he  is 
not  concerned  in  the  whole  subject-mat- 
ter is  one  the  allowance  of  which  is  in  the 
discretion  of  the  court,  which  will  be 
guided  by  considerations  of  convenience 
under  the  drcumstances  of  the  case. 
Coates  V.  Legard,  L.  R.  19  Eq.  60.  See 
Post,  §  634. 


(a)  But  if  the  claim  is  fraudulent  rep- 
resentations inducing  the  contract,  and 
it  clearly  appears  that  they  were  made 
to  different  purchasers  as  a  class  jointly, 
and  were  acted  upon  by  them  collec- 
tively, such  purchasers  may  join  as 
plaintiffs.  Powell  v.  Dayton  &c.  R.  Co. 
13  Oregon,  446.  So  in  New  York  judg- 
ment  creditors  may  unite  in  a  suit  to  set 
aside  a  fraudulent  conveyance,  although 
the  Code,  §  462,  does  not  require  them 
to  do  so.  White's  Bank  v.  Farthing,  101 
N.  Y.  344. 

(6)  On  the  other  hand,  if  a  debtor 
conveys  his  lands  to  different  persons  in 
fraud  of  his  creditors,  all  the  grantees, 
having  a  common  interest  in  the  ques- 
tion of  fraud,  may  be  joined  as  defend- 
ants, if  the  main  ground  of  defence  is 
common  to  them  all,  in  a  bill  claiming, 
as  one  general  right,  that  the  deeds  be 
set  aside.  Rinehart  v.  Long,  06  Mo. 
896.  See  Buford  v.  Steele,  80  Ala.  147 ; 
Field  r.  Holzman,  98  Ind.  206 ;  Bobb  v, 
Bobb,  8  Mo.  App.  267.  This  is  tlie  rule 
also  upon  a  bill  in  equity  filed  in  the 
Federal  courts  by  an  assignee  in  bank- 
ruptcy. Gaines  v.  Mausseaux,  1  Woods, 
118 ;  Jones  v.  Slauson,  83  Fed.  Rep.  682; 
Dodge  V.  Briggs,  27  Fed.  Rep.  160 ;  PotU 
V.  Hahn,  32  Fed.  Rep.  660. 
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would  be  multifariousness  to  include  in  such  a  bill,  a  prayer 
for  relief  against  third  persons,  who  should  claim  an  interest  in 
the  estate,  and  who  are  unconnected  with  the  sale.  ^  Thus,  for 
example,  if  a  purchaser  of  an  equity  of  redemption  under  a  con- 
tract of  sale,  should  file  a  bill  for  a  specific  performance,  he 
could  not  properly  join  the  mortgagee  in  such  bill,  or  any  third 
person,  claiming  an  interest  in  the  equity  of  redemption,  who 
had  not  joined  in  the  contract^ (a)     So,  if  a  plaintiff  should 

1  Mole  V.  Smith,  Jac.  400,494. 

s  Tasker  v.  Small,  8  Myl.  &  Cr.  dS,  68-71.  On  thia  occasion,  Lord  Cottenham 
said :  "  It  is  not  disputed,  tliat,  generally,  to  a  bill  for  a  specific  performance  of  a 
contract  of  sale,  the  parties  to  the  contract  only  are  the  proper  parties ;  and,  when 
the  ground  of  the  jurisdiction  of  courts  of  equity  in  suits  of  that  kind  is  considered, 
it  could  not  properly  be  otherwise.  The  court  assumes  jurisdiction  in  such  cases, 
because  a  court  of  law,  giving  damages  only  for  tlie  non-performance  of  the  con- 
tract, in  many  cases  does  not  afford  an  adequate  remedy.  But,  in  equity,  as  well  as 
at  law,  the  contract  constitutes  the  right,  and  regulates  the  liabilities  of  the  parties ; 
and  the  object  of  both  proceedings  is  to  place  the  party  complaining  as  nearly  as 
possible  in  the  same  situation,  as  the  defendant  had  agreed,  that  he  should  be  placed 
in.  It  is  obvious,  tliat  persons,  strangers  to  tlie  contract,  and,  therefore,  neither  en- 
titled to  the  right,  nor  subject  to  the  liabilities,  which  arise  out  of  it,  are  as  much 
strangers  to  a  proceeding  to  enforce  the  execution  of  it,  as  they  are  to  a  proceeding 
to  recover  damages  for  the  breach  of  it.  And  so  is  the  admitted  practice  of  the 
court.  But  it  is  said,  that  this  case  ought  to  be  an  exception  to  the  rule,  because 
Phillips,  in  whom,  as  first  mortgagee,  the  legal  estate  is  vested,  is  not  willing  to  con- 
vey it  to  the  plaintiff^,  the  purchaser,  without  having  competent  authority  for  so 
doing,  and  that,  the  question  being  raised,  whether  the  legal  estate  can  be  so  con- 
veyed, Mrs.  Small  is  of  necessity  made  a  party  to  the  suit.  This  proposition 
assumes  two  points :  first  that  Phillips  is  himself  a  proper  party  to  the  suit;  and, 
secondly,  that  being  so,  it  is  competent  for  him  to  require  that  Mrs.  Small  should  be 
made  a  party  to  it.  Phillips  is  merely  a  mortgagee,  against  whom  no  bill  can  prop- 
erly be  filed,  except  for  the  purpose  of  redeeming  his  mortgage,  and  that  by  a 
party  entitled  to  redeem.  This  bill  does  not  pray  any  redemption  of  Phillips's 
mortgage,  and,  if  it  had,  the  plaintiff*  would  not  be  entitled  to  file  such  a 
bill.  He  is  only  connected  with  the  property  by  having  contracted  to  purchase  the 
equity  of  redemption,  and,  until  that  purchase  is  completed,  he  cannot  redeem  the 
mortgage.  Phillips  has  no  interest  in  the  specific  performance  of  the  contract ;  he  is 
no  party  to  it ;  and  the  performance  of  it  cannot  aff*ect  his  security  or  interfere  with 
hiM  remedies.  Supposing,  however,  that  it  was  competent  for  the  plaintiff  to  redeem 
Phillips's  mortgage,  he  can  only  be  so  entitled  as  standing  in  the  place  of  the  mort- 
gagor ;  but  a  mortgagee  can  never  refuse  to  restore  to  his  mortgagor,  or  those  who 
claim  under  him,  upon  repayment  of  what  is  due  upon  the  mortgage,  the  estate, 
which  became  vested  in  him  as  mortgagee.  To  him  it  is  immaterial,  upon  repay- 
ment of  the  money,  whether  the  mortgagor's  title  was  good  or  bad.  He  is  not  at 
liberty  to  dispute  it,  any  more  than  a  tenant  is  at  liberty  to  dispute  his  landlord's 
title.    Phillips,  therefore,  is  bound,  upon  payment,  to  restore  the  legal  estate  to  his 


(a)  See  Fenwick  v.  Bulman,  L.  B.  9  Eq.  165 ;  WiUard  v.  Tayloe,  8  Wall.  667. 
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appoint  A.,  6.,  and  C,  his  agents,  and  afterwards  he  should 
retire  from  the  agency  or  firm,  and  then  the  plaintiff  should 
appoint  B.,  C,  and  D.,  agents  in  the  same  business,  if  an 
account  were  sought  against  each  of  the  agencies,  it  would 
be  multifarious  to  join  them  both  in  the  same  bill,  where  the 
transactions  are  separate  and  distinct  under  each  agency,  al- 
though a  different  rule  might  apply  if  the  second  agency  was 
understood  by  all  parties  to  be  a  mere  continuation  of  the 
first,  and  not  to  separate  the  transactions  of  the  one  from  the 
others.^ 

§  273.  So,  where  a  bill  was  brought  against  a  corporation  to 
establish  eight  charitable  bequests,  of  which  seven  were  for  the 
benefit  of  poor  members  of  the  corporation  exclusively,  and  the 
eighth  was  subject  to  a  fixed  payment  to  another  corporation, 
which  made  the  latter  a  necessary  party  thereto;  it  was  held, 
that  the  bill  was  multifarious;  for  the  latter  corporation  had 
no  interest  in  the  other  seven  charities.^ 

§  274.  For  the  same  reason,  where  a  bill  by  a  creditor  sought 
an  account  against  an  executor  and  trustee  of  the  testator^s 

mortgagor,  or  to  those  who  daim  under  him.  By  Phillips's  mortgage  deed,  the 
eqaity  of  redemption  was  reserved  to  Small.  If  the  plaintiff  could  show  such  equity 
of  redemption  to  he  vested  in  him,  he  would  be  entitled,  upon  paying  the  mortgage 
debt,  to  demand  a  reconveyance  of  the  estate,  without  regard  to  any  other  question 
affecting  the  title  to  the  property.  I  am,  therefore,  of  opinion,  that  Phillips  himself 
is  not  a  proper  party  to  this  suit,  and  that  he  cannot,  by  not  himself  insisting  upon 
the  objection,  make  Mrs.. Small  a  proper  party  ;  and  that,  even  if  he  were  himself 
properly  made  a  defendant,  the  objection  raised  by  him  at  the  bar,  though  not  by 
his  answer,  —  for  by  his  answer  he  offers  to  reconvey  upon  being  paid  his  mortgage 
debt,  —  would  not  make  Mrs.  Small  a  proper  party.  But  it  was  argued  at  the  bar, 
that  the  plaintiff  was,  in  equity,  invested  with  all  the  rights  of  Mrs.  Small,  upon  the 
principle,  that  by  a*  contract  of  purchase,  the  purchaser  becomes  in  equity  the  owner 
of  the  t)roperty.  This  rule  applies  only  as  between  the  parties  to  the  contract,  and 
cannot  be  extended  so  as  to  affect  the  interest  of  others.  If  it  could,  a  contract  for 
the  purchase  of  an  equitable  estate  would  be  equivalent  to  a  conveyance  of  it 
Before  the  contract  is  carried  into  effect,  the  purchaser  cannot,  against  a  stranger  to 
the  contract,  enforce  equities  attaching  to  the  property.  In  Mole  v.  Smith,  Jac.  490, 
Lord  Eldon  says,  that  when  a  bill  is  filed  for  a  specific  performance,  it  should  not  be 
mixed  up  with  a  prayer  for  relief  against  other  persons  claiming  an  interest  in  the 
estate.  Such  was  his  opinion  in  a  case  in  which  the  vendor  was  plaintiff,  and  the 
ilefendants  were  persons  whom  the  vendor  sought  to  compel  to  join  in  completing 
t!ie  title.  How  much  stronger  is  the  objection  where  the  purchaser  is  the  plaintiff, 
and  the  only  connection  between  him  and  the  defendants  is  the  incomplete  disputed 
vontract" 

1  Benson  v,  Hadfield,  6  Bear  646. 

*  Attorney  General  v.  Merchant  Tailors'  Co  1  Myl.  &  K.  189 ;  Post,  §  632, 688. 
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estate,  and  also  to  set  aside  a  sale  made  by  the  executor  and 
trustee  to  a  purchaser,  who  was  made  a  party  to  the  bill ;  it  was 
held  demurrable  for  multifariousness;  for  the  purchaser  had 
nothing  to  do  with  the  general  settlement  of  the  accounts  of  the 
estate,  and  ought  not  to  be  involved  in  any  litigation  respecting  it.  ^ 
§  274  a.  So,  where  devisees  and  legatees  brought  a  bill  against 
the  trustees  and  executors  under  a  will,  and  against  a  mortgagee 
of  a  part  of  the  estates,  alleging  collusion  between  the  trustees 
and  executors  and  the  mortgagee,  and  that  they  refused  to  com- 
pel the  mortgagee  to  account  for  the  rents  and  profits,  or  to 
redeem  the  mortgage,  and  the  bill  prayed  for  an  account  of  the 
testator's  effects,  and  that  the  mortgage  might  be  redeemed; 
the  bill  was  held,  on  a  demurrer  by  the  mortgagee,  to  be  multi- 
farious ;  for  the  mortgagee  had  nothing  to  do  with  the  general 
settlement  of  the  accounts  of  the  estate.^ (a) 

1  Salvidge  v.  Hyde,  Jac.  161 ;  8.  o.  6  Mad.  188.  In  this  case,  the  lord  chancellor 
overruled  the  decision  made  by  the  yice-chancellor,  reported  in  6  Mad.  138,  which 
overruled  the  demurrer  by  the  purchaser.  On  that  occasion,  the  vice-chancellor 
Baid  :  '*To  this  bill,  the  defendant,  Laying,  has  demurred  for  multifariousness ;  and 
it  is  alleged  for  him,  that  he  has  no  concern  with  the  general  accounts  of  the  testa- 
tor's estate,  and  that  he  ought  not  to  be  joined  as  a  party  in  a  suit  for  such  pur- 
poses ;  but,  that,  if  it  were  thought  fit  to  impeach  the  sale  made  to  him,  it  ought  to 
have  been  the  subject  of  a  distinct  bill.  In  order  to  determine,  whether  a  suit  is 
multifarious,  or,  in  other  words,  contains  distinct  matters,  the  inquiry  is  not,  as  this 
defendant  supposes,  whetlier  each  defendant  is  connected  with  every  branch  of  the 
cause,  but  whether  the  plaintiff's  bill  seeks  relief  in  respect  of  matters,  which  are  in 
their  nature  separate  and  distmct.  If  the  object  of  the  suit  be  single,  but  it  hap- 
pens, that  different  persons  have  separate  interests  in  distinct  questions,  which  arise 
out  of  that  single  object,  it  necessarily  follows,  that  such  different  persons  must  be 
brought  before  the  court,  in  order  that  the  suit  may  conclude  the  whole  subject. 
Here,  the  bill  has  the  single  object  of  an  account  of  the  real  and  f>ersonal  estate  of 
this  testator;  and  that  account  in  part  depends  upon  the  question  whether  the 
defendant.  Laying,  is,  or  not,  to  be  considered  as  the  purchaser  of  this  property." 
Sec  Campbell  v.  Mackay,  1  Myl.  &  Cr.  603.  617-626 ;  Ante,  §  272  a ,  Post,  §  678  a. 
See  also  Attorney  General  v.  Cradock,  3  Myl.  &  Cr.  86,  in  which  Salvidge  v.  Hyde 
is  much  commented  on  by  Lord  Cottenham ;  Lund  v.  Blanshard,  4  Hare,  9 ;  Post, 
§  639,  note ;  [Jackson  v.  Forrest,  2  Barb.  Ch.  676.] 

3  Pearse  v.  Hewitt,  7  Sim.  471.    [The  distinction  is  that  the  bill  is  not  multifa- 


(a)  "A  bill  is  not  objectionable  for  that  the  mortgage  be  cancelled,  or,  if  the 

multifariousness  which  elects  to  disaffirm  balance  be  found  due,  prays  that  the 

a  sale,  on  the  grounds  that  the  mortga-  complainant  be  allowed  to  redeem  the 

gee  became  the  purchaser  at  his  own  property  from    under   the   mortgage." 

sale,  and  at  the  same  time  asks  that  an  Coleman,    J.,    in    Tipton  v.  Wortbam 

account  be  stated,  and  if  it  appears  that  (Ala.),  9  So.  696b 
the  mortgage  debt  has  been  paid,  prays 
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§  275.  So,  where  a  bill  was  brought  for  a  partition,  and  also 
to  set  aside  a  lease,  made  by  the  plaintiff  to  a  third  person,  of 
a  part  of  the  estate,  on  the  ground  of  fraud ;  it  was  held,  that 
the  bill  was  multifarious;  for  the  parties  against  whom  the 
partition  was  sought,  ought  not  to  be  involved  in  any  litiga- 
tion, as  to  the  validity  of  the  lease,  in  which  they  had  not  any 
interest.* 

§  276.  So,  where  a  bill  was  brought  by  a  tenant  of  a  colliery 
under  a  lease  and  a  subsequent  agreement,  for  an  account  under 
the  agreement,  against  the  executors  of  the  landlord,  and  also 
against  his  heir,  the  tenant  having  continued  to  hold  under  the 
latter  on  the  same  terms,  after  the  death  of  the  ancestor;  it  was 
held,  that  the  bill  was  multifarious  in  joining  distinct  claims, 
to  wit,  one  against  the  executors,  and  one  against  the  heir ;  and 
on  that  occasion  it  was  said  by  the  court,  that  the  cases,  where 
unconnected  parties  are  allowed  to  be  joined  in  a  suit,  are,  when 
there  is  one  common  interest  among  them,  all  centring  in  the 
point  in  issue  in  the  cause.  ^  (a) 

§  277.  For  the  same  reason,  an  author  cannot  file  a  joint  bill 
against  several  booksellers,  for  selling  the  same  spurious  edition 

rioos,  if  it  is  confined  to  enforcing  the  particular  debts  in  regard  to  which  it  alleges 
collusion  between  the  debtor  and  the  executors  and  trustees.  See  Bouck  v,  Bouck, 
L.  R.  2  £q.  10.  A  bill  is  multifarious,  which  seeks  to  redeem  a  mortgage  of  an 
entire  estate,  and  a  subsequent  mortgage  hy  one  tenant  in  common  of  his  share  in  a 
part  of  the  estate.  White  v,  Curtis,  2  Gray,  467.  See  Ante,  §  271,  and  Post, 
$530] 

^  Whaley  v.  Dawson,  2  Sch.  &  Lefr.  867,  870,  871.  See  Story  v.  Johnson,  2  Y.  & 
CoU.  586,  that  a  court  of  equity,  in  making  partition,  will  have  regard  to  the  sub- 
interests  acquired  under  one  tenant  in  common  by  distinct  purchases  from  him. 

s  Ward  v.  Northumberland,  2  Anst  469,  477 ;  Cooper,  Eq.  PI.  183.  See  also 
Brinkerhoff  v.  Brown,  6  Johns.  Ch.  189 ;  Fellows  v.  Fellows,  4  Cowen,  682.  The 
cases  here  referred  to  are  included  in  the  class  where  a  right  of  fishery  is  claimed 
against  many  persons ;  or  a  right  of  common  by  or  against  many  persons ;  or  a  right 
to  duties  against  many  persons.  See  Ante,  §  121, 124, 125 ;  Cooper,  Eq.  PI.  40,  41, 
184 ;  2  Mont.  Eq.  PI.  94,  note  (A.  L.).  See  Boyd  v.  Hoyt,  5  Paige,  65^  which  seems 
to  liave  proceeded  mainly  on  local  law,  and  local  statutes;  and  Brinkerhoff  t;. 
Brown,  6  Johns.  Ch.  189;  and  Fellows  v.  Fellows,  4  Cowen,  682,  where  the  subject 
was  much  discussed. 


(a)  So,  a  bill  against  a  person  who  junction  to  restrain  the  tenant  from  ex- 
has  agreed  to  grant  a  lease  to  the  plain-  ercising  rights  over  the  land  agreed  to  be 
tiff,  and  a  tenant  of  the  intended  lessor,  leased,  contrary  to  the  terms  of  the  agree- 
claiming  under  a  lease  prior  to  the  agree-  ment,  is  multifarious.  Cousens  v.  Rose, 
ment,  praying  for  a  specific  performance  L.  R.  12  Eq.  866. 
by  the  lessor  for  a  lease,  and  for  an  in- 
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of  his  work ;  for  there  is  no  privity  between  them ;  and  his  right 
against  each  of  them  is  not  joint,  but  is  perfectly  distinct^ 

§  278.  It  is  true,  that  in  this  last  case,  the  author  has  a  gen- 
eral right,  which  he  asserts  against  all  persons  whatever,  who 
may  violate  that  right;  and,  therefore,  it  may  seem  at  first  view, 
that  it  would  be  proper  to  join  all  of  them,  although  not  in 
privity  with  each  other,  upon  the  same  ground  on  which,  in  the 
case  of  a  several  fishery,  upon  a  bill  of  peace,  persons  claiming 
by  distinct  titles,  not  in  privity  with  each  other,  may  be  joined. 
Perhaps,  the  true  distinction  between  the  cases  (if  there  be  any 
substantial  one)  is,  that  in  the  case  of  the  fishery,  the  right 
asserted  is  purely  local,  and  limited  to  a  few  persons,  who  have 
a  common  interest  against  the  right  set  up ;  and  that  common 
interest  centres  in  the  point  at  issue  in  the  cause.  But  in  the 
case  of  a  copyright,  the  claim  is  absolutely  against  the  whole 
community;  and  it  is  not  fit,  in  such  a  case,  that  the  public 
should  be  represented,  or  bound  by  a  suit,  in  which  a  few  only 
are  parties.* 

^  Dilly  V.  Doig,  2  Yes.  Jr.  486 ;  Cooper,  Eq.  Fl.  182,  188 ;  Brinkerhoff  v.  Brown, 
6  Johns.  Ch.  16&  [In  Sheffield  Water-works  v.  Yeomans,  L.  R.  2  Ch.  8»  it  was  held, 
that  where  a  large  number  of  persons  have  similar  legal  claims,  all  depending  on  the 
same  question,  against  one,  he  can,  by  a  bill  filed  against  some,  restrain  the  pro- 
ceedings of  all,  till  the  validity  of  the  daims  has  been  decided.] 

^  It  is  not  very  easy,  upon  general  principles,  to  reconcile  the  cases  on  this  sub- 
ject. In  the  case  of  the  Mayor  of  York  v,  Pilkington,  1  Atk.  283,  which  was  that  of 
the  several  fishery  already  cited  (Ante,  §  125),  Lord  Hardwicke  at  first  held  that  the 
defendants  could  not  be  Joined  in  the  bill  because  there  was  no  privity,  and  they 
held  by  distinct  titles ;  and,  therefore,  they  were  so  many  distinct  trespassers  upon 
the  several  fishery.  But  he  afterwards  changed  his  opinion,  upon  the  ground,  as  it 
should  seem,  that  to  prevent  multiplicity  of  suits,  bills  of  peace  had  been  allowed  to 
be  brought  where  there  was  a  general  right  claimed  by  the  plaintifl^,  and  yet  there 
was  no  privity  between  the  plaintiffs  and  the  defendants,  nor  any  general  right  on 
the  part  of  the  defendants ;  and  many  more  might  be  concerned  than  those  before 
the  court.  Lord  Eldon  in  Weale  v.  West  Middlesex  Water-works  Co.  1  Jac.  & 
Walk.  860,  already  cited  (Ante,  §  126,  note),  considered  the  decision  to  have  held 
that  where  the  plaintiff  stated  an  exclusive  right,  it  signified  nothing  what  particular 
rights  might  be  set  up  against  him.  He  added  that  it  had  been  long  settled  that  if 
any  person  has  a  common  right  against  a  great  many  of  the  king's  subjects,  a  court 
of  equity  will  permit  him  to  file  a  bill  against  some  of  them,  taking  care  to  bring  so 
many  persons  before  the  court  that  their  interests  may  be  such  as  to  lead  to  a  fair 
and  honest  support  of  the  public  interest  This  language  seems  very  applicable  to 
the  claim  of  a  copyright  against  many  violators.  On  the  other  hand,  in  Hilton  v. 
Lord  Scarborough,  4  Vin.  Abr.  425,  pi.  35 ;  s.  o.  2  Eq.  Abr.  171,  D.,  Lord  Maccles- 
field held  that  a  bill  to  be  quieted  in  the  possession  of  an  ancient  ferry,  used  with  a 
rope  over  the  river  Ware,  brought  against  twenty  defendants,  who  had  cut  the  rope 
(probably  at  different  times),  did  not  lie;  for,  he  said,  that  the  plaintiff  might  have 
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§  278  a.  On  the  other  hand,  there  may  be  cases,  in  which 
multifarious  matters  of  distinct  natures  may  be  involved  in  the 
bill;  and  yet,  from  the  objects  of  the  bill,  the  objection  of  mul- 
tifariousness, as  to  a  particular  defendant,  ought  not  to  prevaiL 
Thus,  for  example,  if  a  person  before  marriage  should  settle  a 
fund  on  his  wife  for  life,  and  after  her  death  on  the  children  of 
the  marriage,  and  the  trustees  were,  after  the  wife's  death, 
authorized  to  apply  the  interest  thereof  to  the  maintenance  of 
the  children;  and  after  the  marriage  he  should  settle  another 
fund  in  other  trustees  for  similar  purposes;  and  afterwards  he 
should  by  his  will  make  a  part  of  the  trustees  in  both  deeds 
trustees  upon  certain  trusts  for  the  benefit  of  his  children,  and 
should  appoint  them  executors  of  his  will  and  guardians  of  his 
children  in  conjunction  with  his  wife ;  if,  after  his  death,  a  bill 
should  be  filed  by  the  wife  and  children  against  all  the  trustees 
in  the  deed,  for  an  account  and  execution  of  the  trusts,  although, 
at  first  view,  it  might  seem  open  to  the  objection  of  multifarious- 
ness, yet,  inasmuch  as  all  the  plaintiffs  have  a  common  interest 
in  the  execution  of  all  the  trusts,  and  there  cannot  be  a  due 
execution  of  some  of  the  trusts,  without  involving  the  considera- 
tion of  all  the  trusts  arising  under  the  deed  and  the  will,  the 

trespass  for  cutting  the  rope,  and  a  ferry  is  in  the  nature  of  a  public  highway ;  and 
a  biU  does  not  lie  to  be  quieted  in  the  possession  of  a  highway.  That  would  be  to 
ei^oin  all  the  people  of  the  whole  kingdom.  Mitf .  Eq.  PI.  by  Jeremy,  148 ;  2  Story 
£q.  Jur.  §  858.  This  case  would  seem  to  point  to  a  distinction  between  a  public 
right  and  a  private  right  asserted  by  the  defendants,  and  also  between  a  claim  of  the 
plaintiff  in  derogation  of  a  public  right  and  one  merely  in  derogation  of  private  or 
local  rights.  But  the  case  of  Mayor  of  London  v.  Perkins,  4  Bro.  Pari.  Cas.  168 ; 
0.  0.  3  Bro.  Pari.  Cas.  602,  Tomlin's  edit.,  does  not  seem  to  have  recognized  the 
distinction.  The  opinion  of  Lord  Loughborough,  in  Dilly  v.  Doig,  2  Ves.  Jr.  486,  is 
Tery  imperfectly  and  obscurely  given;  and  the  language  imputed  to  him  seems 
open  to  misrepresentation.  He  said :  *'  The  right  against  the  different  booksellers  is 
Dot  joint,  but  perfectly  distinct;  there  is  no  privity."  "In  the  case  cited  (The 
Mayor  of  York  v.  Pilkington),  the  bill  was  to  prevent  multiplicity  of  suits.  One 
general  right  was  liable  to  invasion  by  all  the  world.  So,  a  bill  to  establish  the 
custom  of  a  mill.  They  stand  upon  a  distinct  ground.  I  do  not  remember  any  case 
upon  patent-rights,  in  which  a  number  of  people  have  been  brought  before  the  court 
as  parties,  acting  all  separately  upon  distinct  grounds."  Now,  the  case  before  his 
lordship  was  one  of  a  general  right,  liable  to  invasion  by  all  the  world,  and  the  bill 
would  prevent  a  multiplicity  of  suits.  I  cannot  but  suspect  an  error  in  the  reporter, 
and  that  his  lordship  meant  to  make  a  distinction  between  such  rights,  as  the  right 
of  the  plainiiff  of  a  universal  nature,  against  all  the  world,  and  open  to  invasion  by 
aQ,  and  a  mere  private  right,  such  as  a  right  to  a  private  several  fishery,  or  a  private 
right  of  custom  to  a  mill,  thus  taking  the  very  distinction  in  2  £q.  Abr.  171.  See 
Post,  §  680-540. 
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court  would  not  suffer  the  objection  to  prevail.^  (a)    So,  if  the 

^  Attorney  General  v.  Poole,  4  M7I.  &  Cr.  17,  81 ;  Campbell  v,  Bfackay,  7  Sim. 
564 ;  8.  c.  on  Appeal,  1  Myl.  &  Cr.  603.  In  delirering  his  judgment  in  this  last  case, 
the  circumstances  of  which  are  but  imperfectly  stated  in  the  text,  Lord  Cottenham 
said :  "  The  first  observation  that  occurs  is  that,  altliough  the  defendants  are  not 
all  trustees  of  the  same  deeds,  the  suit  seeks  some  relief  against  all  of  them,  and 
that  there  is  a  common  interest  in  all  the  plaintiffs  under  all  the  instruments.  The 
proposition  contended  for  on  behalf  of  the  demurring  parties  is,  that,  as  a  general 
rule,  —  and  the  rule  is  supposed  to  be  supported  by  the  dicta  of  Sir  John  Leach,  in 
SalTidge  v.  Hyde,  6  Mad.  188,  —  it  never  can  be  permitted  that  distinct  matters 
should  be  united  in  the  same  record.  The  proposition,  of  course,  if  carried  to  its 
full  extent,  would  go  to  prevent  the  uniting  several  instruments  in  one  bill,  although 
the  same  parties  were  liable  in  respect  of  each,  and  the  same  parties  were  interested 
in  the  property,  which  was  the  subject  of  each.  So  that  if,  for  instance,  a  father 
executed  three  deeds,  all  vesting  property  in  the  same  trustees,  and  upon  similar 
trusts  for  the  benefit  of  his  children,  although  the  instruments  and  the  parties  benefi- 
cially interested  under  all  of  them  were  the  same,  it  would  be  necessary  to  have 
as  many  suits  as  there  were  instruments.  Tliat  is  a  proposition  to  which  I  do  not 
assent.  It  would,  indeed,  be  extremely  mischievous  if  such  a  rule  were  established 
in  point  of  law.  No  possible  adrantage  could  be  gained  by  it ;  and  it  would  lead  to 
a  multiplication  of  suits  in  cases  where  it  could  answer  no  purpose  to  have  the 
subject-matter  of  the  contest  split  up  into  a  variety  of  separate  bills.  To  lay  down 
any  rule  applicable  universally,  or  to  say  what  constitutes  multifariousness,  as  an 
abstract  proposition,  is,  upon  the  authorities,  utterly  impossible.  The  cases  upon 
the  subject  are  extremely  various,  and  the  court  in  deciding  them  seems  to  have 
considered  what  was  convenient  in  particular  circumstances,  rather  than  to  have 
attempted  to  lay  down  any  absolute  rule.  The  language  of  Sir  John  Leach,  in 
Salvidge  v,  Hyde,  is  of  course  to  be  understood  with  reference  to  the  particular  case 
before  him ;  and,  considered  in  that  point  of  view,  it  was  perfectly  correct,  although, 
stated  as  a  general  proposition,  it  would  run  counter  to  a  numerous  class  of  cases. 
The  only  way  of  reconciling  the  authorities  upon  the  subject  is  by  adverting  to  the 
fact  that,  although  the  books  speak  generally  of  demurrers  for  multifariousness, 
yet  in  truth  such  demurrers  may  be  divided  into  two  distinct  kinds.  Frequently  the 
objection  raised,  though  termed  multifariousness,  is,  in  fact,  more  properly  mis- 
joinder ;  that  is  to  say,  the  cases  or  claims  united  in  the  bill  are  of  so  different  a 
character,  that  the  court  will  not  permit  them  to  be  litigated  in  one  record.  It  may 
be  that  the  plaintiffs  and  defendants  are  parties  to  the  whole  of  the  transactions 
which  form  the  subject  of  the  suit ;  and,  nevertheless,  those  transactions  may  be  so 
dissimilar  that  the  court  will  not  allow  them  to  be  joined  together,  but  will  require 
distinct  records.  But  what' is  more  familiarly  understood  by  the  term  multifarious- 
ness, as  applied  to  a  bill,  is  where  a  party  is  able  to  say  he  is  brought  as  a  defendant 
upon  a  record,  with  n  large  portion  of  which,  and  of  the  case  made  by  which,  he 
has  no  connection  whatever.  The  form  of  demurrers  for  multifariousness  strongly 
illustrates  this  distinction,  at  least  as  it  used  to  be  understood ;  for  the  old  form  of 
the  demurrers,  upon  the  last-mentioned  ground,  went  on  to  state  the  evil  of  uniting 


(a)  Pointon  v,  Pointon,  L.  R.  12  Eq.  multifarious.     Lehigh  Zinc  &c.  Co.  v. 

647  ;  Barry  v.  Barry,  64  Miss.  700.    A  New  Jersey  Zinc  &c.  Co.  48  Fed.  Rep. 

bill  which,  in  one  aspect,  is  a  bill  of  peace,  646.    See  Ryder  0.  Topping,  16  HL  App. 

and,  in  another  aspect,  seeks  to  compel  216. 
the  prosecution  of  the  same  claim,  is 
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bill  should  contain  several  matters,  all  of  which  may  come  into 

distinct  matters  in  one  record,  whereby  parties  were  put  to  great  and  useless  ex- 
pense, an  objection  which  has  no  application  in  a  case  of  misjoinder.  The  distinction 
is  clearly  taken  in  a  case  which  has  been  very  much  relied  upon,  but  which  by  no 
means  bears  out  the  proposition  it  was  cited  to  support,  —  the  case  of  Ward  v.  The 
Duke  of  Northumberland,  2  Anst.  469.  In  that  case  the  plaintiff  had  been  tenant 
of  a  colliery  under  the  preceding  Duke  of  Northumberland,  and  continued  also  to  be 
tenant  under  his  son  and  successor,  the  tiien  duke ;  and  he  filed  a  bill  against  the 
then  duke  and  Lord  Beverley,  who  were  the  executors  of  their  father,  seeking 
relief  against  them  in  respect  of  transactions,  part  of  which  took  place  in  the  life- 
time of  the  former  duke,  and  part  between  the  plaintiff  and  the  then  duke,  after  his 
father's  decease.  To  this  bill  the  defendants  put  in  separate  demurrers,  and  the 
forms  of  the  two  demurrers,  which  were  very  different,  clearly  illustrate  the  dis- 
tinction I  have  adverted  to.  The  duke  could  not  say  that  there  was  any  portion 
of  the  bill  with  which  he  was  not  necessarily  connected,  because  he  was  interested 
in  one  part  of  it  as  owner  of  the  mine,  in  the  other  as  representing  his  father.  But 
his  defence  was,  that  it  was  improper  to  join  in  one  record  a  case  against  him  as 
representative  of  his  fiftther,  and  a  case  against  him  arising  out  of  transactions  in 
which  he  was  personally  concerned.  The  form  of  his  demurrer  was  that  there  was 
an  improper  joinder  of  the  subject-matters  of  the  suit.  Lord  Beverley's  demurrer 
again  was  totally  different;  it  was  in  the  usual  form  of  a  demurrer  for  multifarious- 
ness, and  proceeded  on  the  ground  that,  by  including  transactions,  which  occurred 
between  the  plaintiff  and  the  other  defendant,  with  transactions  between  the  plaintiff 
and  the  late  duke  (with  the  latter  of  which  only  Lord  Beverley  could  have  any 
concern),  the  bill  was  drawn  to  an  unnecessary  length,  and  the  demurring  party 
exposed  to  improper  and  useless  expense.  Both  demurrers  were  allowed,  and  both, 
it  may  be  said,  in  a  sense,  were  allowed  for  multifariousness ;  but  it  is  obvious  that 
the  real  objection  was  very  different  in  the  two  cases.  In  Harrison  v,  Hogg,  2  Yes. 
Jr.  323,  which  was  also  more  properly  a  case  of  misjoinder,  the  plaintiffs  endeavored 
to  unite  in  one  record  a  demand,  in  which  all  the  plaintiffs  jointly  had  an  interest, 
with  a  demand  in  which  only  one  of  them  had  an  interest ;  and  the  demurrer  was 
allowed  upon  the  ground  that  the  subjectrmatters  were  such  as,  in  the  opinion  of  the 
court,  ought  not,  according  to  the  rules  of  pleading,  to  be  included  in  one  suit  In 
Saxton  D.  Davis,  18  Yes.  72,  the  suit  prayed  an  account  against  the  representatives 
of  a  bankrupt's  assignees,  and  against  Davis,  a  person  who  claimed  through  those 
assignees,  and  also  against  a  person  who  had  been  his  assignee  under  the  Insolvent 
l>ebtors'  Act ;  and  there  also  the  bill  was  held  to  be  bad  for  multifariousness.  One 
of  the  cases  which  (like  that  of  Lord  Beverley  in  Ward  v.  The  Duke  of  Northumber- 
land) applies  to  the  situation  of  a  party,  brought  before  the  court  as  a  defendant  on 
the  record,  where  he  has  an  interest  in  a  portion  only  of  the  subject-matter,  is  Sal- 
Tidge  r.  Hyde,  6  Mad.  138,  in  which  the  demurrer,  though  overruled  by  the  vice- 
chancellor,  was  afterwards  allowed  by  Lord  Eldon  on  appeal.  Jac.  161.  That  was 
a  bill  to  administer  a  testator's  estate,  and  to  set  aside  a  sale  made  of  a  part  of  it 
by  the  executor  to  a  purchaser.  Sir  John  Leach's  judgment  proceeded  upon  the 
principle  that  as  the  primary  object  of  the  suit  was  the  administration  of  the 
estate,  and  the  estate  could  not  be  effectually  administered  without  ascertaining 
whether  the  sale  was  to  stand  or  be  set  aside,  the  purchaser  was  properly  made  a 
party  on  the  record,  with  a  view  to  the  decision  of  that  question.  When  the  de- 
murrer came  before  Lord  Eldon  on  appeal,  his  lordship  did  not  consider  that  circum- 
stance a  sufficient  ground  of  exception  to  the  general  rule;  and  he  held,  that  the 
defendant,  claiming  as  a  purchaser  from  the  executor,  had  a  perfectly  distinct  case, 

18 
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consideration  (as,  for  example,  on  taking  an  account)  as  prayed, 

and  had  a  right  to  have  that  case  discussed  aod  decided  by  itself,  without  being 
mixed  up  in  a  suit  for  the  general  administration  of  the  estate.  What  would  be 
required  in  order  to  support  the  defendants*  proposition,  would  be  tome  case  in 
yhich,  there  being  a  common  interest  in  the  plaintiffs,  and  the  defendants  represent- 
ing and  being  interested  in  all  the  diffierent  questions  raised  on  the  record,  and  the 
suit  having  a  common  object,  a  demurrer  for  multifariousness  had  been  successful. 
No  case  lias  been  produced  to  show  that  the  court  will  not  permit  such  a  suit  to  be 
instituted.  But,  in  the  course  of  the  argument,  cases  were  referred  to,  which  prove, 
when  examined,  that  the  court  has  not  gone  that  length,  and  that  it  has  always  ex- 
ercised a  discretion  in  determining  whetlier  the  subject-matters  of  the  suit  are 
properly  Joined  or  not.  It  is  not  very  easy,  a  priori,  to  say  exactly  what  is,  or  ought 
to  be,  the  line  regulating  the  course  of  pleading  upon  this  point.  AU  that  can  be 
done  is,  in  each  particular  case  as  it  arises,  to  consider  whether  it  comes  nearer  the 
one  cUss  of  decisions  or  the  other.  A  remarkable  illustration  of  the  distinction 
taken  by  the  court,  is  to  be  found  in  The  Attorney  General  v.  The  Merchant 
Tailors'  Company,  6  Sim.  288,  and  1  Myl.  &  K.  189.  That  was  an  information 
praying  the  due  administration  of  a  number  of  charitable  trusts,  all  of  which  had  a 
common  object ;  that  is  to  say,  although  they  varied  in  their  terms,  and  to  a  certain 
degree  in  their  object,  there  was  still  a  great  similarity ;  the  funds,  in  all  of  them, 
being  applicable  to  loans  for  the  benefit  of  freemen  of  the  corporation  of  Merchant 
Tailors.  In  one  of  those  trusts,  however,  anotlier  corporation  had  such  an  interest 
as,  in  the  opinion  of  the  appellate  court,  rendered  that  other  corporation  a  necessary 
party  to  the  suit,  before  the  particular  trust  in  which  it  was  concerned  could  be 
carried  into  execution ;  and  it  was  there  contended,  that  those  charities  could  not 
be  united  in  one  information,  because  they  were  of  different  foundations,  and  de- 
pended upon  different  grants,  and  that  it  was  therefore  a  misjoinder,  or,  according 
to  the  language  of  the  demurrer,  multifarious,  to  unite  so  many  different  objects  in 
one  suit.  The  court,  however,  did  not  acquiesce  in  that  reasoning ;  but  held  that, 
in  so  far  as  the  defendants  had  a  common  responsibility,  and  the  trusts  had  a  com- 
mon object,  the  charities  were  all  properly  joined ;  but  there  being  one  particular 
charity,  in  which  a  third  party  had  such  an  interest  as  to  make  him  a  necessary 
party,  if  the  trusts  of  it  were  to  be  administered,  the  court  considered  that  the 
administration  of  that  charity  could  not  be  comprised  in  the  same  information  with 
the  rest ;  not  on  the  ground  of  a  misjoinder,  but  according  to  the  ordinary  form  of 
the  objection,  because  the  party,  so  made  a  defendant  on  account  of  his  mterest  in 
that  single  charity,  had  no  connection  with  the  other  charities,  and  was  involved  by 
the  suit  in  complicated  and  expensive  proceedings,  although  he  was  concerned  with 
a  small  part  only  of  the  subject-matter  in  litigation.  The  decision  of  the  present 
Tice-chanoellor,  in  The  Attorney  General  v.  The  Goldsmiths*  Company,  5  Sim.  670, 
went  upon  the  same  principle,  though  it  came  to  a  different  conclusion;  for  his 
honor,  in  giving  judgment,  plainly  showed  that  he  considered  the  rule,  which  I 
before  stated  to  be  extracted  fh>m  The  Attorney  General  v.  The  Merchant  Tailors* 
Company,  as  the  rule  to  be  adopted  in  practice.  In  that  case,  there  were  several 
distinct  defendants  and  seyeral  distinct  charities.  The  information  stated  the  trust 
of  one  of  the  charities,  and  then  alleged  the  existence  of  several  others  for  similar 
purposes,  but  without  setting  out  or  specifying  the  original  endowments ;  and  his 
honor  held  that  what  the  information  so  alleged  was  not  sufficient  to  show  to  the 
court  that  the  other  trusts  were  of  so  similar  a  nature,  as  to  justify  their  being 
united  in  one  record.  That  such  was  the  view  on  which  the  court  proceeded,  is 
manifest  from  the  language  of  his  honor's  judgment.    '  If  (observes  his  honor  in 
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for,  although  relief  may  ultimately  be  given  in  respect  to  some 
of  them  only,  yet  the  bill  will  not  be  deemed  multifarious.  ^  (a) 

§  279.  All  the  foregoing  are  cases,  where  the  objection  of  mul- 
tifariousness arises  on  account  of  various  defendants  being  im- 

that  case),  it  had  been  to  alleged  in  the  information  as  to  show  that  the  character 
of  aU  these  other  bequests  was  homogeneous,  though  there  might  be  minute  differ- 
ences between  them,  they  might  aU  have  been  comprised  in  the  same  information.' 
The  result  of  the  principles,  to  be  extracted  from  those  two  cases,  negatives  the 
proposition,  that  where  there  is  a  common  liability  and  a  common  interesti  the  com- 
mon liability  in  defendants  and  the  common  interest  in  plaintiffs,  different  grounds 
of  property  cannot  be  united  in  one  and  the  same  record.  On  the  contrary,  both 
those  cases  are  consistent  with  the  doctrine  that  they  may  be  so  united.  The  case 
of  Turner  v.  Robinson,  1  Sim.  &  Stu.  313,  which  was  also  referred  to  in  the  argument, 
was  a  very  strong  case ;  and  I  believe  the  present  vice-chancellor  has  said  of  it  that 
he  could  not  acquiesce  in  the  propriety  of  tlie  judgment.  Nevertheless,  it  shows  the 
opinion  of  the  learned  judge,  who  decided  it,  and  proves  how  little  disposed  he  was 
to  entertain  the  objection  of  multifariousness,  where  the  Justice  of  the  case  did  not 
absolutely  require  it  The  case  of  Knye  v,  Moore,  1  Sim.  &  Stu.  61,  was  a  very 
remarkable  instance  of  the  court  deciding  against  an  objection,  which  more  properly 
would  be  a  misjoinder ;  and  it  is  not,  therefore,  in  strictness  to  be  classed  with  other 
cases,  wliich  I  have  already  mentioned.  There,  a  mother,  who  claimed  an  annuity 
for  herself,  joined  her  children  with  her  as  co-plaintiffs,  in  a  bill,  the  object  of  whidi 
was  to  establish  two  distinct  claims,  arising  under  separate  instruments ;  the  mother 
claiming  an  annuity  under  one,  and  the  mother  and  children  claiming  the  benefit  of 
a  settlement  under  the  other ;  and  that  was  held  not  to  be  multifarious.  In  Kensing- 
ton V.  White,  8  Price,  164,  a  bill  was  filed  by  seventy-two  underwriters  to  restram 
several  actions  on  different  policies  effected  upon  different  ships.  The  defendants, 
indeed,  had  a  common  interest  in  all,  because  they  were  the  owners  of  the  ships,  and 
pkintiffs  in  aU  the  actions ;  but  here  were  seventy-two  individuals,  all  not  only  liable 
to  separate  actions,  but  actually  defendants  in  separate  actions,  united  together 
against  the  parties,  who  were  plaintiffs  in  all  the  actions,  for  the  purpose  of  obtaining, 
by  one  bill,  a  discovery  in  aid  of  the  defence  against  all  the  actions ;  and  that  was 
held  in  the  Court  of  Exchequer  not  to  be  multifarious.  It  is  not,  however,  necessary 
for  the  present  purpose  to  carry  the  doctrine  to  any  thing  like  that  extent  This  is 
simply  the  case  of  three  instruments,  under  each  of  which  the  phdntiflb  are  entitled 
to  a  fund,  and  the  defendants  who  demur,  are  all  of  them  accounting  parties ;  the 
only  peculiarity  in  the  case  being,  that  the  defendants  are  not  all  parties  to  all  the 
instruments  in  respect  of  which  the  relief  is  prayed.*'    Campbell  v,  Mackay,  1  Myl. 

6  Cr.  617-62&    See  Post,  §  288-284  a,  680,  688,  641.    See  also  Lomsden  v.  Fraser, 

7  Sim.  666;  8.  c.  1  Myl.  &  Cr.  689. 

1  Addison  v  WaULer,  4  T.  &  Coll.  444. 


(a)  A  bill  is  not  multifarious  because  multifarious  which  attacks  two  patents, 

it  alleges  both  an  interference  between  issued  to  the  same  person  about  a  year 

the  plaintiff's  and  the  defendant's  letters  apart,  relating  to  the  same  subject,  and 

patent,  and  an  infringement  of  the  for-  held  by  the  same  defendant  who  uses 

mer's  patent     Stonemetz  Printers'  M.  them  in  the  same  operations.    United 

Co.  p.  Brown  Folding  lif .  Co.  46  Fed.  States  9.  American  Bell  Telephone  Co. 

Rep.  72;    Thomas    Huston  EL  Co.  v,  128X1.  S.  816. 
Sperry  El.  Co.  id.  76.    So  a  bill  is  not 
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properly  joined  in  a  suit  upon  distinct  and  independent  matters. 
But  the  like  principle  equally  applies  to  an  improper  joinder  of 
plaintiffs,  who  claim  no  common  interest,  but  assert  distinct 
and  several  claims  against  one  and  the  same  defendant.^  (a) 
Thus,  for  example,  if  two  plaintiffs  should,  in  one  bill,  bring  a 
joint  demand,  and  a  several  demand,  against  the  same  defend- 
ant, it  would  be  demurrable  on  the  ground  of  multifariousness.^ 
So,  if  two  plaintiffs,  claiming  under  distinct  promissory  notes 
given  to  them  severally,  should  file  a  joint  bill  on  account 
thereof.  So,  if  two  plaintiffs,  who  had  given  distinct  and 
several  promissory  notes  to  the  defendants,  should  file  a  joint 
bill  to  recover  back  money  paid  by  them  severally  to  the  defend- 
ants on  those  notes,  it  would  be  demurrable;  for  the  several 
contracts  have  no  connection  with  each  other.*  So,  if  A.,  B., 
and  C,  being  the  next  of  kin,  and  D.,  being  the  sole  heir-at-law, 
should  unite  in  one  suit  against  an  administrator,  for  an  account 
of  the  personal  and  real  estate  of  the  intestate,  the  bill  would  be 
multifarious ;  for  the  claims  of  the  next  of  kin  to  an  account  of 
the  personal  estate,  are  wholly  distinct  from  those  of  the  heir 
to  the  real  estate.*  So,  if  several  distinct  holders  of  scrip  or 
shares  in  a  loan  should  sue  on  behalf  of  themselves  and  all 
others,  to  have  their  subscriptions  refunded,  the  bill  would  be 
multifarious;  for  their  interests  and  demands  are  distinct  and 
several.'' (6) 

1  Exeter  College  v.  Rowland,  6  Mad.  94  ;  Teaton  v.  Lenox,  8  Peters,  123 ;  Ante, 
§  232,  236,  237 ;  Post,  §  600,  590,  541,  544.  As  to  misjoinder  of  plaintiffi  in  a  biU 
of  discovery  in  aid  of  a  defence  to  an  action  at  law,  see  Post,  §  669. 

3  Harrison  v.  Hogg,  2  Yes.  Jr.  323,  828;  Cooper,  £q.  PI.  183;  Boyd  o.  Hoyt, 
5  Paige,  66. 

•  Teaton  t?.  Lenox,  8  Peters,  123. 

4  Mand  v.  Acklom,  2  Sim.  331 ;  Dunn  v,  Dann,  2  Sim.  829.  Thelire  is  an  appar- 
ently anomalous  decision  in  Turner  v.  Robinson,  1  Sim.  &  Stu.  313 ;  a.  c.  nom.  Turner 
V.  Doubleday,  6  Mad.  94.  But  it  was  disapproved  of  in  a  later  case  cited  in  Dunn 
r.Dunn,  2  Sim.  889,  and  note  (a).  In  Foley  v.  Carlon,  Tounge,  373,  an  objection  for 
multifariousness,  in  joining  several  defendants,  was  overruled.  But  it  does  not 
appear  upon  what  precise  ground  this  was  done,  although  probably  from  there 
being  in  effect  a  joint  charge  of  fraud  against  all  the  defendants. 

•  Jones  V,  Garcia  del  Rio,  Turn.  &  Russ.  297 ;  Ante,  §  236,  237 ;  Post,  §  609, 540, 
641, 544.  

(a)  Jeffers  v.  Forbes,  28  Kans.  174;  shareholder  and  creditor  of  a  company 

Keys  V.  Mathes,  38  Kans.  212;  Bridger  flies  a  bill  on  behalf  of  himself  and  all 

V.  Thrasher,  22  Fla.  383;  Ante,  §  271,  other  creditors    and  shareholders,  and 

note.  there  are  two  classes  of  stockholders, 

(&)  So  if  A  person  who  is  both  a  whose  rights  are  distinct  and  are  also 
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§  279  a.  But  the  objection  of  misjoinder  does  not  apply,  where 
all  the  parties  plaintiffs  have  an  interest  in  the  suit,  although 
it  is  not  a  co-extensive  interest  Thus,  a  tenant  for  life  and  a 
remainder-man  may  join  as  plaintiffs  in  the  same  suit  respecting 
their  interest  in  the  estate.  So,  a  widow  and  her  children,  who 
have  successive  interests  in  the  same  trust,  may  unite  as  plain- 
tiffs in  one  bill,  to  enforce  the  trust,  where  there  has  been  a 
breach  thereof,  as  well  against  a  stranger,  as  against  the 
trustee.^ 

§  279  b.  It  has  also  been  said,  that  a  person  may  maintain 
a  suit,  as  sole  plaintiff,  although  uniting  in  himself  several 
characters,  having  distinct  conflicting  rights  in  the  subject- 
matter  of  the  suit  But  the  court. in  a  suit  so  constituted  will 
not  decide  upon  the  conflicting  rights  vested  in  the  plaintiff; 
but  will  only  make  provision  by  its  decree  for  the  protection  of 
the  defendants  from  any  prejudice,  which  may  arise  from  the 
peculiar  constitution  of  the  suit^ 

§  280.  The  same  objection  of  misjoinder  or  multifariousness 
equally  lies,  where  two  distinct  matters  are  united  in  the  same 
bill,  brought  by  a  single  plaintiff  against  the  same  defendant^ 
Thus,  for  example,  where  a  bill  was  brought  for  a  discovery,  and 
also  for  a  commission  to  examine  witnesses  abroad,  in  aid  of  a 
defence  at  law  to  two  separate  actions,  for  two  separate  and  dis- 
tinct libels,  brought  by  the  same  plaintiff  against  the  same  de- 
fendant, and  the  bill  sought  to  have  the  examinations  of  the 
witnesses  taken  under  one  commission,  and  not  distinct  commis- 
sions to  issue  as  to  each  action;  the  bill  was  on  demurrer  held 
multifarious;  for  it  might  retard  or  prejudice  the  proceedings 
of  the  plaintiff  at  law  in  one  action,  by  requiring  him  to  wait 
until  the  depositions  for  both  were  returned,  and  the  defendant 
was  prepared  for  his  defence  and  trial  in  both.*  Besides  the 
depositions  taken  under  the  commission,  must  be  published  and 
used  at  the  trial,  which  should  first  take  place,  although  it 

1  Backeridge  v.  Glasse,  Cr.  &  PhtU.  126. 
<  Blease  v.  Burgh,  2  Beav.  221. 

*  ThiB  subject  will  be  found  more  fully  examined  hereafter.    See  Post,  §  580-640. 

*  ShackeU  v.  Macaukiy,  2  Sim.  &  Stu.  79. 


*  

conflicting  at  to  the  division  of  the  pro-  Ward  v.  Sittingboume  Railway  Co.  L.  B. 

ceeds  of  the  litigation,  the  bill  is  demur-  9  Ch.  488. 
rable  for  moltifkriousness  and  misjoinder. 
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might  happen,  that  the  witnesses  in  the  second  action  might 
come  within  the  jurisdiction,  before  the  trial  of  the  latter  action ; 
and  thus  the  premature  publication  of  the  testimony,  in  opposi- 
tion to  the  principles  and  practice,  upon  which  courts  of  equity 
act  in  such  cases,  might  be  dangerous  to  truth  and  justice  at  the 
second  trial.  ^  But  the  broader  and  more  general  ground  is,  the 
inconvenience  of  mixing  up  distinct  matters,  which  may  require 
very  different  proceedings  or  decrees  by  the  court,  and  embarrass 
the  defendant  in  equity  in  his  proper  defence  against  each.*  On 
this  account,  it  would  have  made  no  difference  in  the  case,  if  the 
plaintiff  had  prayed  for  two  distinct  commissions  in  the  bill; 
for,  not  only  would  such  a  suit  be  an  entire  novelty  in  the  court, 
but  injustice  would  be  done  to  the  defendant  in  equity  by  com- 
pelling him  to  wait  for  his  costs  upon  the  first  commission,  until 
the  return  of  the  second.* 

§  281.  For  the  like  reason,  where  a  bill  impeached  a  will  on 
account  of  the  alleged  incapacity  of  the  testator,  and  sought  to 
take  testimony  de  bene  ease  in  a  suit  already  brought,  and  also 
to  perpetuate  the  testimony  of  witnesses,  on  a  demurrer,  the 
court  held  the  bill  multifarious ;  for  the  decretal  order  for  the 
publication  of  the  testimony  would  be  very  different  on  a  com- 
mission de  bene  esse,  from  what  it  would  be  on  a  commission  to 
perpetuate  the  testimony.* 

§  281  a.  So,  where  a  testator  gave  an  annuity  to  A.,  and  cer- 
tain leasehold  property  to  his  children,  with  the  direction  for 
their  renewal  of  the  leases,  and  A.  brought  a  bill  for  his  annuity, 
and  also  as  next  friend  of  the  children  to  have  the  leases  re- 
newed, it  was  held,  that  thus  uniting  these  distinct  interests  was 
improper,  and  the  bill  was  demurrable  for  misjoinder  thereof.* 
So,  a  bill  in  the  form  of  an  equitable  ejectment  and  of  a 
bill  to  redeem,  brought  against  another  person,  will  be  demur- 
rable as  multifarious.^ 

§  282.  So,  where  an  information  against  a  corporation  alleged, 
that  the  corporation  was  seised  of  certain  real  estates  for  pur- 
poses of  public  utility,  and  of  other  real  estates  in  trust  for 

1  ShackeU  v.  Macaulaj,  2  Sim.  &  Stu.  79. 

s  See  Attorney  General  v.  St.  John's  College,  7  Sim.  241 ;  Post,  §  632,  note. 

s  Sliackell  v.  Macaulay,  2  Sim.  &  Stu.  70. 

«  Dew  V.  aarke,  1  Sim.  &  Stu.  108;  2  Story,  £q.  Jar.  §  1516. 

ft  Anderson  v.  Wallis,  4  T.  &  CoU.  886 ;  s.  o.  1  PhiU.  202. 

•  Plnmbe  v.  Plume,  4  T.  &  CoU.  845. 
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private  charity,  and  charged  a  misapplication  and  abuse  of  both 
funds,  the  court  held  the  bill  multifarious ;  for  the  case  of  the 
one  fund  was  wholly  distinct  from  the  other,  as  to  rights  and 
objects.^  The  same  objection  was  held  to  be  well  taken  to  a  bill, 
which  mixed  up  various  donations  given  for  various  purposes, 
alleged  to  be  misapplied  bj  the  same  defendants.^ 

§  283.  However,  although  a  bill  is  ordinarily  open  to  objec- 
tion for  multifariousness,  which  contains  two  distinct  subject- 
matters,  wholly  disconnected  with  each  other;  yet,  if  one  of 
them  be  clearly  without  the  jurisdiction  of  a  court  of  equity  for 
redress,  it  seems,  that  the  court  will  treat  the  bill,  as  if  it  were 
single,  and  proceed  with  the  other  matter,  over  which  it  has 
jurisdiction,  as  if  it  constituted  the  sole  object  of  the  bill.^    And 

1  Attornej  General  v.  Carmarthen,  Cooper,  31 ;  Johnson  v.  Johnson,  6  Johns. 
Ch.  103. 

'  Attorney  General  v.  Goldsmiths'  Co.  6  Sim.  670.  It  is  said  by  Lord  Redesdale, 
that,  as  the  defendants  may  combine  togetlier  to  defraud  the  plainti£f  of  liis  rights, 
and  such  a  combination  is  usually  charged  in  the  bill,  it  has  been  held,  that  the  de- 
fendant most  so  far  answer  the  bill,  as  to  deny  combination.  Mitf .  £q.  PI.  by  Jeremy, 
181.  The  case  of  Powell  i;.  Ardeme,  1  Vem.  416,  fully  supports  this  statement.  But 
the  proposition,  so  fiir  as  it  applies  to  tlie  general  charge  of  combination,  is  now  over- 
ruled ;  and  it  is  maintainable  only,  where  a  special  combination  is  charged.  Ibid, 
note  (6);  Cooper,  £q.  PL  188.  See  also  Mr.  Raithby's  note  to  Powell  v,  Arderne, 
1  Vem.  416,  and  Lansdown  o.  Elderton,  8  Ves.  626,  627 ;  Oliver  u.  Haywood,  1  Anst 
82;  Brookes  v.  Whitworth,  1  Mad.  86.  [Where  a  shareholder  in  one  of  two  railway 
companies  filed  his  bill  in  behalf  of,  &c.,  against  both  companies  and  their  directors, 
complaining  that  the  directors  of  one  had  illegally  invested  the  funds  in  shares  in 
the  other,  and  also  complaining  of  a  separate  transaction  whereby  the  capital  of 
the  first  had  been  advanced  to  the  other  upon  an  arrangement  not  Authorized,  and 
praying  relief  against  the  several  directors,  the  bill  was  held  multifarious.  Salo- 
mons 0.  Laing,  12  Beav.  889.  If  claims  are  entirely  distinct  in  their  nature,  it  mat- 
ters not  how  nearly  related  they  may  be  to  each  other,  they  cannot  ordinarily  be 
Joined  in  the  same  suit.  Where  the  claim  is  for  the  land,  or  the  value  of  it,  against 
the  plaintiff's  agent,  because  he  sold  it  under  value  to  his  own  partners;  and  agninst 
the  purchaser,  because  he  was  in  such  relations  of  privity  to  the  plaintiff  that  he 
holds  it  as  trustee,  it  cannot  be  tried  in  one  suit,  because  it  constitutes  two  distinct 
causes  of  action.  Gardner  o.  Ogden,  22  N.  Y.  327.  See  also  Morton  v,  Weil,  33  Barb. 
80;  Wade  v.  Rusher,  4  Bosw.  687;  Cauley  v.  Lawson,  6  Jones,  Eq.  132;  Fleming 
V.  Gilmer,  86  Ala.  62.  The  defence  of  multifariousness  can  only  be  taken  by  de- 
murrer, and  if  not  so  taken  will  be  treated  as  waived  at  the  hearing.  Bissell  v. 
Beckwith,  33  Conn.  367.] 

•  Enye  v.  Moore,  1  Sim.  &  Stu.  61 ;  Dew  v.  Clarke,  1  Sim.  &  Stn.  108;  Varick  i;. 
Smith,  6  Paige,  137,  160;  Pringle  v  Crooks,  3  Y.  &  Coll.  666;  Ante,  §  278.  The 
proper  course  for  the  defendant  in  such  a  case  is  said  to  be,  to  answer  to  the  proper 
matter  within  the  Jurisdiction  of  the  court,  and  to  demur  to  the  other  for  want  of 
equity ;  or  the  defendant  might  answer  to  both,  and  mske  the  exception,  as  to  the 
want  of  equity  in  the  latter,  at  the  hearing.  Varick  v.  Smith,  6  Paige,  160;  Ante^ 
§278  a;  Post,  $  644. 
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even  if  there  be  a  miBJoinder  of  a  party  plaintiff,  and  the  objec- 
tion is  not  taken  until  the  hearing,  the  court  will  sometimes 
permit  a  decree  to  be  made  at  the  hearing,  when  it  appears  that 
notwithstanding  the  misjoinder,  justice  can  be  done  to  all  par- 
ties.^ So,  if  there  be  a  misjoinder  of  parties  as  co-plaintiffs  by 
mere  want  of  interest,  the  objection  can  in  general  be  taken 
advantage  of  only  by  plea  or  demurrer.  ^  But,  if  the  plaintiffs 
have  conflicting  interests,  then  the  objection  may  be  taken  at  the 
hearing.^ 

§  284.  A  bill  is  not  to  be  treated  as  multifarious,  because  it 
joins  two  good  causes  of  complaint,  growing  out  of  the  same 
transaction,  where  all  the  defendants  are  interested  in  the  same 
claim  of  right,  and  where  the  relief  asked  for  in  relation  to 
each  is  of  the  same  general  character.*  Neither  will  a  bill  be 
deemed  multifarious,  where  it  states  a  right  to  an  account  from 
A.  and  B.,  against  whom  it  has  one  remedy,  which  it  seeks  to 
enforce,  and  also  claims  a  lien  against  A.  for  what  is  due,  and 
seeks  that  separate  remedy  against  him;  for  the  plaintiff  may 
well  in  such  a  bill  entitle  himself  to  each.^  Indeed,  the  objec- 
tion of  multifariousness,  and  the  circumstances  under  which  it 
will  be  allowed  to  prevail,  or  not,  is  in  many  cases,  as  we  shall 
hereafter  see,  a  matter  of  discretion  and  no  general  rule  can  be 
laid  down  on  the  subject.® 

§  284  a.  In  respect  to  the  manner  of  taking  the  objection  of 
multifariousness,  it  will  more  fully  come  under  consideration  in 
a  subsequent  part  of  this  work.'  But  it  may  be  proper  here  to 
state,  that  the  objection  is  usually  taken  by  way  of  demurrer, 
and  if  not  so  taken,  and  the  cause  goes  on  to  a  hearing,  the 

1  Lambert  v.  Hutchinson,  1  Beay.  277,  286;  Ante,  §  287;  Post,  §  630,  641, 644. 
8  Davies  v,  Quarterman,  4  Y.  &  Coll.  267. 

•  Ibid. 

♦  Varick  v.  Smith,  6  Paige,  160;  Bugbee  p.  Sargent,  23  Maine,  269.  In  Boyd  v, 
Moyle,  2  Coll.  316,  a  bill  which  prayed  an  injunction  of  two  several  and  distinct 
actions,  was  held  not  to  be  multifarious.    Ante,  §  161,  note,  271  a,  278  a. 

^  Manners  i;.  Rowley,  10  Sim.  470. 

«  Hoggart  V.  Cutts,  Cr.  &  Phill.  204;  Post,  §  201,  630-640.  [A  bill  is  not  multi- 
farious,  because  it  embraces  a  subject-matter,  which  might  be  made  the  occasion  of 
numerous  suits  at  law,  whether  between  the  same  or  different  parties ;  nor  is  a  suit 
demurrable  because  a  remedy  at  law  exists,  if  such  remedy  consists  of  numerous 
actions,  this  being  in  itself  one  ground  of  exclusive  equity  jurisdiction,  in  order  to 
save  such  multiplicity  of  suits.  Swift  t;.  Larrabee,  81  Conn.  226;  Crews  v.  Burcham, 
1  Black,  362.] 

7  Post,  §  630-540.   * 
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objection  will  not  then  be  always  fatal  to  the  suit  Indeed, 
strictly  speaking,  the  objection  is  then  waived  by  the  parties; 
although  the  court  proprio  jure  may  insist  upon  it.^(a)  Where 
a  joint  claim  against  two  defendants  is  improperly  joined  with 
a  separate  claim  against  one  of  them,  both  or  either  may  demur 
to  the  bill  for  multifariousness;  and  it  will  be  held  bad  as  to  the 
party  demurring.^ 

§  285.  Another  exception  to  the  general  doctrine  respecting 
multifariousness  and  misjoinder,  which  has  already  been  alluded 
to,  is,  where  the  parties  (either  plaintiffs  or  defendants)  have  one 
common  interest  touching  the  matter  of  the  bill,  although  they 
claim  under  distinct  titles,  and  have  independent  interests.^ 
The  cases  respecting  rights  of  common,  where  all  the  commoners 
may  join,  or  one  may  sue  or  be  sued  for  all ;  of  parishioners  to 
establish  a  general  modus;  or  of  a  parson  to  establish  a  general 
right  of  tithes  against  parishioners ;  and  others  of  a  like  nature, 
already  stated  under  another  head,  fully  exemplify  the  doctrine ; 
for  in  all  of  them  there  is  a  common  interest  centring  in  the 
point  in  issue  in  the  cause.  ^(() 


1  Greenwood  v.  Churchill,  1  Myl.  &  E.  646;  Oliver  v,  Piatt,  3  How.  888;  [Nel- 
son p.  Hill,  6  How.  127.] 

«  Boyd  u.  Hoyt,  5  Paige,  66. 

»  Ante.  §  120, 121. 

*  Ante,  §  120,  121 ;  Cooper,  Eq.  PI.  40,  41,  184;  Mitf.  Eq.  PI.  by  Jeremy,  170, 
182;  Ward  v.  Northumberland,  2  Anst.  469,  477;  Brinkerhoff  v.  Brown,  6  Johns. 
Ch.  130.    See  Fellows  v.  Fellows,  4  Cowen,  682. 


(a)  Converse  v,  Michigan  Diary  Co. 
46  Fed.  Rep.  18;  Tullar  i;.  Baxter,  60 
Vt467;  Ante,  §  271,  note. 

(b)  Ante,  §271,  note.  So  the  owners 
of  different  mills,  or  of  separate  tracks 
of  land  through  which  a  stream  of  water 
flows,  may  join  as  plaintiflb  in  a  bill  to 
restrain  its  diversion.  Ballou  v.  Hopkin- 
ton,  4  Gray,  828;  Churchill  v.  Lauer,  84 
Cal.  288;  Sullivan  v.  Phillips,  110  Ind. 
320.  And  in  general,  under  its  power 
to  regulate  common  rights,  a  court  of 
equity  may  in  one  suit  determine,  reg- 
ulate, and  apportion  the  respective  rights 
of  jiersons  entitled  to  a  common  use,  so 
as  to  preserve  the  rights  of  each.  Post, 
§  286,  note  (a) ;  Wright  v.  Howard,  1  Sim. 
A  Stu.  190 ;  Webb  v,  Portland  Manof.  Co. 


8  Sumner,  198;  McConnaughty  o.  Pen- 
noyer,48  Fed.  Rep.  339;  Arthur  v.  Case, 

1  Paige,  447;    Gardner   v.    Newburgh, 

2  Johns.  Ch.  166;  Olmsted  i/.  Loomis, 

9  N.  T.  423;  Mason  v,  Hoyle,  66  Conn. 
266 ;  Bumham  v.  Keropton,  44  N.  H.  78 ; 
Fuller  V.  Daniels,  63  N.  H.  896;  AUard 
V.  Carleton,  (N.  H.)  8  Atl.  313;  Bardwell 
V.  Ames,  22  Pick.  363 ;  Bemis  v.  Upham, 
18  Pick.  171 ;  Ulbricht  v.Eufaula  Water 
Co.  86  Ala.  587;  Frey  v,  Lowden,  70 
Cal.  660 ;  Patten  Paper  Co.  v.  Kaukauna 
Water-power  Co.  70  Wis.  669.  Differ- 
ent tax-payers,  complaining  of  the  same 
illegality,  and  stating  a  case  for  equita- 
ble relief,  may  by  the  weight  of  authority 
join  as  plaintiffs  in  the  bill,  if  they  do 
not  set  out  different  grounds  for  relief. 
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§  285  a.  The  same  principle  has  been  held  to  apply,  where  the 
plaintifiFs  claim  real  or  personal  estate  under  one  title,  and 
bring  their  suit  against  various  defendants,  who  claim  the  same 
estate  under  distinct  and  separate  sales  of  different  parcels 
thereof  to  them  separately,  where  the  gravamen  of  fraud  or 
wrong  in  the  sales  is  the  same,  and  equally  applies  to  all.  As, 
for  example,  where  the  plaintiffs  claimed  under  a  will  made  in 
1813,  alleging  that  the  same  had  been  suppressed  by  the  execu- 
tors, and  a  prior  will  admitted  by  the  executors  to  probate  by 
fraud,  and  that  sales  of  the  property  were  made  to  different  pur- 
chasers under  the  prior  will,  and  that  the  purchasers  (who,  as 
well  as  the  executors,  were  made  parties  to  the  bill)  were  cogni- 
zant of  the  fraud ;  it  was  held,  on  demurrer,  that  the  bill  was 
not  multifarious  in  joining  all  the  purchasers  and  the  executors, 
but  was  maintainable  against  them  all.^ 

§  286.  The  same  principle  has  been  supposed  properly  to  jus- 
tify the  joining  of  several  judgment  creditors  in  one  bill  against 
their  common  debtor  and  his  grantees,  to  remove  impediments 
to  their  remedy,  created  by  the  fraud  of  their  debtor  in  convey- 
ing his  property  to  several  grantees,  although  they  take  by  sepa- 
rate conveyances,  and  no  joint  fraud  in  any  one  transaction  is 
charged  against  them  all.  In  such  a  case  (it  is  said)  the  fraud 
equally  affects  all  the  plaintiffs,  and  they  may  jointly  sue ;  and 
all  the  defendants  are  implicated  in  it  in  different  degrees  and 
proportions,  and  therefore  are  properly  liable  to  be  jointly 
sued  * 

1  Gaines  r.  Chew,  2  How.  619 ;  Post,  §  580-640. 

<  Brinkerhoff  r.  Brown,  6  Johns.  Ch.  139.  In  Brinkerhoff  v.  Brown,  6  Johns.  Ch. 
157,  Mr.  Chancellor  Kent,  after  an  elaborate  review  of  the  cases,  said :  "  The  prind- 
ciple,  to  be  deduced  from  those  cases  is,  that  a  bill  against  several  persons  mast 
relate  to  matters  of  the  same  nature,  and  haying  a  connection  with  each  other,  and 
in  which  all  the  defendants  are  more  or  less  concerned,  though  their  rights  in  respect 
to  the  general  subject  of  the  cave  may  be  distinct.  And  when  we  consider,  that  the 
plaintiffs,  in  the  case  now  before  me,  are  judgment  creditors,  haying  claims  against 
the  Genesee  Company  perfectly  established,  and  not  the  subject  of  litigation  in  this 
suit ;  and  that  the  general  right  claimed  by  the  bill  is  a  due  application  of  the  capi* 
tal  of  that  company  to  the  payment  of  their  Judgments ;  that  the  subject  of  the  bill 


Union  Pacific  Ry.  Co.  r.  Cheyenne,  113  liams  v.  Grant  County  Court,  26  W.  Va. 

U.  S.  516 ;  Kerr  v.  Lansing,  17  Mich.  488 ;  58  Am.  Rep.  94 ;  Webster  v.  Har- 

84 ;  Cutting  v.  Gilbert,  5  Blatch.  259 ;  winton,  82  Conn.  131 ;  Cooley  on  Taxa- 

Galloway  0.  Jenkins  98  N.  C.  147 ;  John-  tion  (2d  ed.)  769. 
son  V.  Drummond,  20  Gratt  419;  Wil- 
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§  286  a.  The  same  principle  has  been  supposed  to  justify  the 
uniting  in  one  bill  for  discovery  and  relief,  or  for  discovery 
merely,  of  distinct  underwriters,  upon  the  same  policy  or  upon 
different  policies,  as  plaintiffs,  upon  the  ground  of  a  common 
fraud,  which  vitiated  all  the  policies,  and  furnished  a  good 
ground  of  defence  at  law,  as  well  as  a  good  ground  to  cancel  all 
the  policies,  if  it  was  fully  established  in  proof;  for,  under  such 
circumstances  (it  is  said)  they  have  a  common  interest.^ 

§  286  b.  On  the  other  hand,  it  has  been  held  that  a  bill  filed 
by  five  several  occupiers  of  houses  in  a  town,  to  restrain  the 
erection  of  a  steam-engine  which  would  be  a  nuisance  to  each 
of  them,  is  not  maintainable,  but  is  open  to  the  objection  of  a 
misjoinder  of  parties,  upon  the  ground  that  each  of  them  has  a 
separate  nuisance  to  complain  of,  and  that  what  is  an  answer  to 
one  may  not  be  an  answer  to  another,  and  if  upon  such  a  bill  a 
decree  is  to  be  pronounced,  it  must  be  a  decree  to  provide  for 
five  different  cases,  standing  upon  separate  rights.  It  is  not 
easy  to  reconcile  the  doctrine  of  this  case  with  that  of  some 
others.^  (a) 

and  of  the  relief,  and  the  only  matter  in  litigation  is,  the  fraud  charged  in  the 
creation,  management,  and  disposition  of  that  capital ;  and  in  which  charge  all  the 
defendants  are  implicated,  though  in  different  degrees  and  proportions  ;  I  think  we 
may  safelj  conclude,  that  this  case  falls  within  the  reach  of  that  principle,  and  that 
the  demurrer  cannot  be  sustained."  In  the  case  of  Fellows  r.  Fellows,  4  Cowen, 
682,  (6)  the  same  principle  was  fully  carried  out  by  the  Court  of  Errors,  after  a  very 
full  discussion.  8.  p.  Dix  v.  Briggs,  9  Paige,  505 ;  Sizer  v.  Miller,  0  Paige,  605.  See 
also  Boyd  v.  Hoyt,  6  Paige  65,  Blackett  v.  Laimbeer,  1  Sand.  Ch.  866.  The  case 
of  Foley  v.  Carlon,  Younge,  878,  seems  (as  already  intimated)  to  have  proceeded 
upon  the  ground  of  a  joint  charge  of  fraud  ;  but  it  has  a  close  resemblance  to  the 
cases  in  6  Johns.  Ch.  189,  and  4  Cowen,  682 ;  Wynne  v,  Callander,  1  Russ.  298, 
seems  distinguishable  from  that  in  Younge,  878,  principally  on  the  ground,  that 
there  was  no  joint  charge  of  fraud  in  all  the  holders  of  the  bills.  Without  meaning 
to  question  the  doctrine  above  referred  to,  it  may  well  be  doubted,  whether  there  are 
any  English  authorities,  which  fully  bear  out  the  propositions  in  the  cases  in  6 
Johns.  Ch.  189,  and  4  Cowen,  682,  or  are  easily  reconcilable  with  them.  Ante,  §  161, 
note ;  Post,  §  687  and  note,  587  a. 

1  Kensington  v.  White,  8  Price,  164 :  Mills  v.  Campbell,  2  Y.  &  Coll.  889, 896,  897. 
See  Ante,  §  161.  and  note,  280,  278,  and  note ;  Post,  §  587  and  note,  687  a.  See  also 
CampbeU  i;.  Mackay,  1  Myl.  &  Cr.  624,  025. 

^  Hudson  i;  Maddison,  12  Sim.  416. 


(a)  In  Murray  v.  Hay,  1  Barb.  Ch.  the  author,  and  held  that  persons  own- 
59,  Chancellor  Walworth  declined  to  ing  distinct  estates,  might  join  in  a  suit 
follow   Hudson  v.  Maddison,    cited  by     to  restrain  a  common  nuisance.  Murray 

(6)  Also  15  Am.  Dec.  412,  and  note. 
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§  287.  In  the  next  place,  a  bill  may  be  objectionable  for  the 
opposite  fault  to  that  of  multifariousness,  that  is  to  saj,  for  an 
undue  divisibility  or  splitting  up  of  a  single  cause  of  action,  and 
thus  multiplying  subjects  of  litigation.  Courts  of  equity  (as  we 
have  seen)  discourage,  in  various  forms,  the  promotion  of  unrea- 
sonable litigation;  and  on  this  ground,  for  the  purpose  of  pre- 
venting a  multiplicity  of  suits,  they  will  not  permit  a  bill  to 
be  brought  for  a  part  of  a  matter  only,  where  the  whole  is  the 
proper  subject  of  one  suit^  (a)    Thus,  for  example,  they  will  not 

1  Cooper,  Eq.  PL  184, 186;  Mitf.  Eq.  PI.  by  Jeremy,  188. 


V.  Hay   was    foUowed    in    Cadigan   v. 
Brown,  120  Mass.  493.    The  point  de- 
cided in  the  latter  case  was  that  the 
owners  of  several   lots  of  land,  whose 
titles  are  independent  and  derived  fh>m 
different  grantors,  may  join  as  plaintiffs 
in  a  bill  to  restrain  the  erection  of  a 
permanent  obstruction    to    a   passage- 
way, in  which  they  have  a  right  of  way 
in    common    as  appurtenant    to    their 
several  estates.    In  this  case  the  plain- 
tiffs were  all  affected  in  the  same  way 
by  the  defendants'  acts  and  sought  the 
same  relief  against    them.    Hudson  v. 
Maddison  was,    however,    regarded  as 
authority    in    Hinchman    o.    Paterson 
Railroad  Co.   17  N.  J.  £q.  76,   where 
plaintiffs,  who  sought    to  restrain  the 
construction  of  a  horse  railroad  upon 
streets  on  which  their  lots  abutted,  were 
held  improperly  joined  ;  but  in  that  case, 
as  also  in  Morris  &  Essex  Railroad  Co. 
V    Prudden.   20  N   J.  Eq.  680,  which 
follows  it,  the  claim  of  each  plaintiff  to 
relief  appears  to  have  been  upon  the 
ground  of  special  injury  to  his  own  prop- 
erty   See  Demarest  i;  Hardham,  34  N.  J. 
Eq.  46;  Rowbotham  t;.  Jones  (N.  J  ),  20 
Atl.  781 ;  Sullivan  v   Phillips,  110  Ind. 
820;  Pollock  v.  Lester,   11   Hare,  266, 
274 ;  Umfreville  v.  Johnson,  L.  R.  10  Ch. 
680,  note.    The  doctrine  of  Murray  v. 
Hay  has  been  quite  generally  accepted 
in  America.    Cadigan  v.  Brown,  cited 
above ;   Smith  v    Smith,  148  Mass.  1 ; 
Brady  v.  Weeks,  3  Barb.  167 ;  Nash  v. 
New  England  Life  Ins.  Co.  127  Mass. 


91 ;  Emery  v.  Erskine,  66  Barb.  9 ;  Peck 
V.  Elder,  3  Sandf.    126;   Robinson    v. 
Baugh,  81  Mich.  290 ;  Middleton  p.  Flat 
River  Co.  27  Mich.  688 ;  Taylor  v.  Bay 
City  Street  Ry.  Co.  80  Mich.  77  ;  Petti- 
bone  V.  Hamilton,  40  Wis.  402 ;  Atchison 
Street  Ry.  Co.  v.  Nave,  38  Kansas,  744 ; 
Grant  V.  Schmidt,  22  Min.  1.   See  Schultz 
V  Winter,  7  Nev.  130  ;  Fogg  v,  Nevada  C. 
0.  Ry  Co.  20  Nev.  429 ;  Post,  §  639,  note, 
(a)  Upon  bills  of  peace,  see  2  Story, 
Eq.  Jur.  Ch.  21;  Woodward  v.  Seely 
(11  111.  167),  60  Am.  Dec.  446,  and  note. 
Courts  of  equity  have  undoubtedly  a 
general  power,  in  order  to  prevent  scan- 
dal in  the  administration  of  justice,  to 
order  that  one  of  many  similar  actions 
be  tried  as  a  representative  action,  and 
that  proceedings  in  the  others  be  stayed 
for  future  orders  and  disposition  accord- 
ing to  the  result  of  tlie  representative 
action.    See  Amos  v.  Chadwick,  4  Ch. 
D  869;  9  Ch.  D.  469 ;  Bennett  v.  Bury, 
6  C.  P.  D  339.    A  court  of  equity  has, 
it    is   said,  an    inherent    discretionary 
power,  apart  from  statute,  to  consolidate 
suits  pending  before  it  in  order  to  avoid 
a  multiplicity  of  suits  and  trials,  when 
such    consolidation   cannot  injure   any 
party.    Biron  v.  Edwards,  77  Wis.  477. 
But  cross-actions  cannot  be  consolidated, 
because  from  their  nature  they  cannot 
be  joined  in  one  action.    Winninghoff 
V.  Wittig,  64  Wis.  180 ;    Woodbum  v. 
Woodbum,  23  III  App.  289 ;   123  III. 
608;  State  v.  Hannibal  &c.  R.  Co.  89 
Mo.  671.    On  the  other   hand  it  was 
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permit  a  party  to  bring  a  bill  for  a  part  of  one  entire  account; 
but  will  compel  him  to  unite  the  whole  in  one  suit ;  for,  other- 
wise, he  might  split  it  up  into  various  suits,  and  promote  the 
most  oppressive  litigation.^  Upon  a  ground  somewhat  analo- 
gous, if  an  ancestor  has  made  two  mortgages  to  the  same  person, 
the  heir  will  not  be  allowed  to  redeem  one  without  the  other ; 
for,  in  such  a  case,  the  equity  of  the  heir,  like  that  of  the  an- 
cestor, is  to  redeem  the  whole  or  none.^ 

§  288.  In  the  next  place,  where  the  sole  foundation  of  the 
jurisdiction  in  equity  is  the  want  of  a  discovery,  and,  as  incident 
thereto,  relief  is  consequent  upon  that  discovery,  care  must  be 
taken  so  to  frame  the  bill  and  accompanying  affidavit,  as  to 
bring  it  clearly  within  the  admitted  doctrine  and  practice  of  the 
court  Thus,  a  bill  seeking  a  discovery  of  deeds  or  writings, 
sometimes  prays  relief,  founded  on  the  deeds  or  writings,  of 
which  the  discovery  is  sought  If  the  relief  so  prayed  be  such, 
as  might  be  obtained  at  law,  if  the  deeds  or  writings  were  in 
the  custody  of  the  plaintiff,  he  must  annex  to  his  bill  an  affida- 
vit, that  they  are  not  in  his  custody  or  power,  and  that  he  knows 
not  where  they  are,  unless  they  are  in  the  hands  of  the  defend- 
ant But  a  bill  for  a  discovery  merely,  or  which  only  prays  the 
delivery  of  deeds  or  writings,  or  equitable  relief,  grounded  upon 
them,  does  not  require  such  an  affidavit^ 

1  Cooper,  Eq.  PI.  184,  186 ;  Purefoy  ».  Purefoy,  1  Vera.  28 ;  Mitf.  Eq.  PL  by 
Jeremy,  188 ;  [Newland  v  Rogers,  3  Barb.  Ch.  435.] 

*  Purefoy  v.  Purefoy,  1  Vern.  28;  Shuttle  worth  v.  Lay  cock,  1  Vera.  246 ;  Mar- 
grave V.  Le  Hooke,  2  Vera.  207 ,  Coleman  v.  Winch,  1  P.  Wmg.  775 ;  Willie  v.  Lugg, 
2  Eden,  78, 80 ;  2  Story.  Eq.  Jur  §  1023,  note  (1) ;  Ex  parte  Carter,  Ambler,  733 ; 
Ireson  v  Denn,  2  Cox,  426 ;  Jones  v.  Smith,  2  Ves.  Jr.  876. 

•  Mitf.  Eq.  PI.  by  Jeremy,  54 ;  Cooper,  Eq.  PI.  61. 


held  in  Knight  v.  Ogden,  8  Tenn.  Ch. 
409,  that,  with  respect  to  suits  of  purely 
equitable  cognizance,  a  court  of  equity 
cannot  interfere  with  the  rights  of  par- 
ties in  inviium  by  directing  such  con- 
solidation. And  in  Day  v.  Postal 
Telegraph  Co.  66  Md.  864,  it  was  held 
error  to  consolidate  the  cases  of  two 
separate  plainti£fs  against  the  same  de- 
fendant when  the  objects  sought  by  the 
bills  conflict  If  the  consolidation  is 
made,  it  does  not  change  the  rales  of 
equity  pleading  or  the  rights  of  the  par- 
ties as  dependent  upon  the  pleadings. 


proofs,  and  proceedings  in  the  respective 
causes.  Mowry  v.  Davenport,  6  Lea 
(Tenn.),  80.  In  England  a  motion  to 
consolidate  suits  in  equity  is  addressed 
to  the  discretion  of  the  court,  and,  if 
granted  below,  will  not  be  interfered 
with  by  a  higher  court,  if  the  suits  in- 
volve the  same  subject-matter.  Wood- 
buTO  V.  Woodburn,  23  HI.  App.  289.  See 
Davis  17.  Davis,  48  L.  J.  Ch.  40.  Cases 
may  be  consolidated,  although,  having 
been  once  properly  joined,  they  were 
afterwards  separated.  Newberry  v 
Alexander,  44  Ohio  St  846. 
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§  289.  In  the  next  place,  the  matters  of  the  bill  should  be 
such,  as  clearly  to  entitle  the  party  to  all  the  discovery  which  he 
seeks  in  aid  of  his  prayer  for  relief;  for,  if  the  discovery  is  not 
material,  the  bill  will,  upon  this  point,  be  open  to  demurrer. 
Thus,  where  a  bill,  filed  by  a  mortgagor  f^ainst  a  mortgagee  to 
redeem,  sought  a  discovery,  whether  the  mortgagee  was  a  trus- 
tee, a  demurrer  to  the  discovery  was  allowed;  for,  as  no  trust 
was  declared  upon  the  mortgage,  it  was  not  material  to  the  relief 
prayed,  whether  there  was  any  trust  reposed  in  the  mortgagee,  or 
not* 

§  290.  In  concluding  the^e  brief  remarks  upon  some  of  the 
more  important  rules,  applicable  to  the  structure  of  the  common 
original  bills  for  relief,  it  may  be  added,  that  in  all  cases,  where 
the  interference  of  a  court  of  equity  is  sought,  the  plaintiff 
should  not  only  clearly  show  his  title,  and  right  to  demand  the 
assistance  of  the  court  in  his  favor ;  but  also  that  the  case  is  one 
of  which  the  court  has  jurisdiction,  and  to  which  it  ought  to 
apply  its  remedial  justice.  If  this  is  not  done,  the  suit  is  fatally 
defective,  and  the  bill  must  faiL^ 


CHAPTER  VL 

BILLS  OF  INTERPLEADER  AND  CERTIORARI. 

§  291.  There  are,  however,  two  other  sorts  of  original  bills 
for  relief  (as  has  been  already  stated),  namely,  bills  of  Inter- 
pleader, and  bills  of  Certiorari,  upon  the  structure  of  which  it 
may  be  proper  to  say  a  few  words.  And  first,  as  to  a  bill  of 
interpleader.  It  is  ordinarily  exhibited,  where  two  or  more 
persons  claim  the  same  debt,  or  duty,  or  other  thing  from  the 
plaintiff,  by  different  or  separate  interests ;  and  he,  not  knowing 
to  which  of  the  claimants  he  ought  of  right  to  render  the  same 

1  Mitf.  Eq.  PI.  by  Jeremy,  102;  Hanrey  v,  Morris,  Rep.  Temp,  finch,  214  j 
2  Story,  Eq.  Jur.  §  1497. 

^  See  Mitf.  Eq.  PL  by  Jeremy,  110,  125. 138. 141, 154,  156, 168;  Ante,  §  10.  241 ; 
Cooper,  Eq.  PI.  179;  Bedell  v.  HofiEman,  2  Paige,  199 ;  Barton's  Suit  in  Eq.  45,  4d. 
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debty  duty,  or  other  thing,  fears  that  he  may  suffer  injury  from 
their  conflicting  claims,  and  therefore  he  prays,  that  they  may 
be  compelled  to  interplead,  and  state  their  several  claims,  so 
that  the  court  may  adjudge,  to  whom  the  same  debt,  duty,  or 
other  thing,  belongs.^  (a)    As  every  such  bill  is  founded  upon 

^  Mitf.  £q.  PI.  bj  Jeremy,  48,  49,  141 ;  Cooper,  £q.  PI.  46,  60 ;  Crawshay  o. 
TliomtoD,  7  Sim.  391 ;  8.  c.  2  Myl.  &  Cr.  1,  21 ;  1  £q.  Abr.  80, 1,  marg. ;  2  Story,  £q. 
Jur.  §  806-^24;  1  Mont  Eq.  PI.  232;  Fenn  v,  Edmonds,  6  Hare,  814.  See  £a«t 
India  Co.  r.  Campion,  11  Bligh,  181,  182;  Atkinson  v,  Manks,  1  Co  wen,  691; 
[Strange  o.  Bell,  11  6a.  103 ;  BeU  v.  Hant,  3  Barb.  Ch.  391.]  In  Uoggart  v.  Cutta, 
Cr.  &  Phill.  204,  Lord  Cottenham  aaid :  "  The  definition  of  interpleader  is  not,  and 
cannot,  now  be  disputed.  It  is  where  the  plainti£f  says,  I  have  a  fund  in  my  pos- 
session, in  which  I  cUim  no  personal  interest,  and  to  which  you,  the  defendants,  set 
up  conflicting  claims ;  pay  me  my  costs,  and  I  will  bring  the  fund  into  court,  and 
you  shall  contest  it  between  yourselves.  The  case  must  be  one  in  which  the  fund 
is  matter  of  contest  between  two  parties,  and  in  which  the  litigation  between  those 
parties  will  decide  all  their  respective  rights  with  respect  to  the  fund."  See  also  2 
Story,  Eq.  Jur.  §  817  b,  where  the  opinion  of  Lord  Cottenham,  in  Crawshay  v,  Thorn- 
ton, 2  Myl.  &  Cr.  19,  is  cited  at  some  length  in  the  note.  See  also  Bignold  v.  Aud- 
Und,  11  Sim.  23,  24;  Glyn  o.  Duesbury,  11  Sim.  139, 147,  148;  2  Story,  Eq.  Jur. 
S  800,  note ;  Shaw  v.  Coster,  8  Paige,  839.  The  subject  of  interpleader  generally  is 
folly  treated  in  2  Story,  Eq.  Jur.  §  800-826. 


(a)  Louisiana  State  Lottery  Co.  v, 
CUrk,  16  Fed.  Rep.  20;  Hastings  v. 
Cropper,  8  DeL  Ch.  166;  Morse  v. 
Steams,  181  Mass.  389;  Cobb  v.  Rice, 
130  Mass.  231 ;  National  Life  Ins.  Co.  v, 
Pingrey,  141  Mass.  411 ;  Sprague  o.  West, 
127  Mass.  471 ;  Bartlett  v.  The  Sultan, 
28  Fed.  Rep.  267 ;  McWhirter  v.  Halsted, 
24  Fed.  Rep.  828 ;  Blake  i;.  Garwood.  42 
N.  J.  Eq.  276 ;  Fitch  r.  Brower,  Id.  300 ; 
Wallace  v.  Sorter,  62  Mich.  169 ;  Pflster 
V.  Wade,  66  Cal.  48 ;  Hechmer  r.  Gilli- 
gan,  28  W.  Va.  760;  CuUen  v,  Dawson, 
24  Minn.  66 ;  Orr  W.  D.  Co.  v.  Larcombe, 
14  Nev.  63.  A  chose  in  action  may,  it 
seems,  be  the  subject  of  interpleader. 
Robinson  o.  Jenkins,  24  Q.  B.  D.  276. 
"  An  interpleading  suit  involves  two  suc- 
cessive litigations,  —  one  between  the 
plaintiff  and  the  defendants  upon  the 
question  whether  the  delbndants  shall 
interplead,  — the  other  between  the  dif- 
ferent defendants,  a.  s.  the  interpleading 
itself.  The  subjects  of  these  two  litiga- 
tions are  wholly  separate  and  distinct, 
and  therefore  they  require  separate  alle- 


gations and  separate  proofs."  Langdell, 
Eq.  PI.  (2d  ed.),  §  162.  When  creditors' 
cUims  conflict,  the  bill  may  be  filed  by 
a  creditor  as  well  as  the  debtor.  Web- 
ster V.  Hall,  60  N.  H.  7.  A  tenant  may 
file  a  bill  of  interpleader  to  determine  to 
whom  he  shall  pay  rent.  Post,  §  294 ; 
Eetcham  v,  Brazil  B.  C.  Co.  88  Ind. 
616 ;  Schluter  v.  Harvey,  66  Cal.  168. 
But  the  tenant  must  be  in  such  a  position 
that  he  is  authorized  to  dispute  his  land- 
lord's title.  Fairbanks  v.  Belknap,  136 
Mass.  179,  184.  A  mere  debtor  cannot 
institute  this  proceeding,  when  one 
claimant's  demand  is  adverse  to  that  of 
the  creditor  and  not  through  privity 
with  him.  Attenborough  o,  London 
Dock  Co.  8  C.  P.  D.  373,  460;  Boston 
Bank  o,  Skillings  ftc.,  Lumber  Co.  132 
Mass.  410 ;  Crsne  v.  McDonald,  116  N.  Y. 
648 ;  Kortjohn  v.  Seimers,  29  Mo.  App. 
271 ;  McKinney  v.  Kuhn,  69  Miss.  186. 
The  suit  may  be  maintained  by  an  at* 
tomey,  who  collects  money  for  his  client, 
which  is  disclaimed  by  him,  but  is 
claimed  by  two  of  his  creditors.  Sammit 
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the  admitted  want  of  interest  in  the  plaintiff,  and  is.  at  the 
same  time,  susceptible  of  being  used  collusivelj  to  give  an  undue 
advantage  to  one  of  the  contending  parties,  two  things  are  re- 
quired as  precautions  to  prevent  any  abuse  of  the  proceeding. 
In  the  first  place,  the  plaintiff  must  annex  an  affidavit,  that 
there  is  no  collusion  between  him  and  any  of  the  parties ;  in  the 
next  place,  if  there  is  any  money  due,  he  must  bring  it  into 
court,  or  at  least  offer  to  do  so  by  his  bill.^  If  he  does  not  do 
so,  it  is  in  strictness  a  good  ground  of  demurrer.^  (a) 

§  292.  In  the  next  place,  in  a  bill  of  interpleader,  it  is  neces- 
sary, that  the  plaintiff  should  state  his  own  rights,  and  thereby 
negative  any  interest  in  the  thing  in  controversy ;  and  he  should 
also  state  the  several  claims  of  the  opposing  parties.*    If  the  bill 

1  Mltf.  Eq.  PI.  by  Jeremy,  49, 143  ;  Cooper,  Eq.  PI.  49,  60;  Barton's  Suit  in  Eq. 
47,  note  (1) ;  2  Story,  Eq.  Jur.  §  809;  Post,  §  297. 

s  Ibid. ;  Metcalf  v.  Hervey,  1  Ves.  248 ;  Hyde  v.  Warren,  19  Vei.  822, 823 ;  Dun- 
gey  V.  Angove,  3  Bro.  Ch.  86. 

s  Mitf.  Eq.  PI.  by  Jeremy,  49,  141,  142;  1  Mont  Eq.  PI.  282,  288.  In  Dungey  t;. 
Angove,  2  Ves.  Jr.  311,  Lord  Loughborough  is  reported  to  have  said:  ''The  bill  is 
singular,  for  it  suggests  a  case.  An  interpleading  bill  never  does  that."  It  is  not 
very  clear  what  his  lordsliip  meant  by  this  statement.  In  one  sense,  every  bill  of 
interpleader  must  suggest  a  case ;  that  is,  it  must  suggest  a  case  which  justifies  the 


V.  L'Engle,  19  Fla.  800.  See  Moore  v. 
Bamheisel,  45  Mich.  600;  Gibson  v. 
Goldthwaite,  7  AU.  281.  A  biU  of  intel^ 
pleader  may  be  brought  against  husband 
and  wife  as  adversary  parties,  a  guard- 
ian ad  litem  being  appointed  for  the  wife ; 
and  it  may  be  brought  by  a  mortgagor 
when  there  are  conflicting  claims  to  the 
money.  Koppinger  v.  O'Donnell,  16  R.  I. 
417.  The  plaintifiE  is  usually  entitled  to 
costs  out  of  the  fund,  but  is  liable  for 
interest,  if  the  fund  is  money  and  he 
does  not  pay  it  into  court.  Spring  v. 
South  Carolina  Ins.  Co.  8  Wheat.  268; 
Andrews  v.  Barnes,  89  Ch.  D.  133,  140. 
But  the  bill  is  not  demurrable  if  it  does 
not  show  payment  into  court  or  contain 
an  offer  of  such  payment  Blue  o.  Wat- 
son, 69  Miss.  619.  The  defendants  will 
not  be  ordered  to  interplead  when  the 
plaintifi"  is  not  in  danger  of  double  pay- 
ment, and  can  inform  himself  as  to  the 
party  entitled.  Hastings  o.  Cropper,  3 
Del.  Ch.  166;    Sulzbacher  v.  Shoe  & 


Leather  Bank,  52  N.  Y.  Supr.  Ct.  269. 
The  demands  against  the  plaintiff  must 
be  for  the  same  debt.  Salisbury  Mills 
V.  Townsend,  109  Mass.  116 ;  Wilkinson 
V.  Searcy,  74  Ala.  243.  And  the  amount 
of  tlie  plaintiff's  liability  must  be  undis- 
puted, even  as  to  interest  Baltimore 
&  Ohio  R.  Co.  V.  Arthur,  90  N.  Y.  234 ; 
Saratoga  County  Supervisors  r.  Sea- 
bury.  11  Abb.  N.  Cas.  461 ;  Bridesburg 
Manuf.  Co.'s  Appeal,  106  Penn.  St 
276. 

(a)  Blue  r.  Watson,  69  Miss.  619. 
This  affidavit  cannot  be  rebutted  before 
the  hearing  by  a  counter  affidavit 
Manby  v.  Robinson,  L.  R.  4  Cli.  347. 
See  Fahie  v,  Lindsay,  8  Oregon,  474.  To 
a  bill  in  the  nature  of  a  bill  of  inter- 
pleader, in  which  the  plaintiff  seeks  af- 
firmative relief,  an  affidavit  negativing 
collusion  is  not  necessary.  Vyvyan  p. 
Vyvyan,  80  Beav.  65,  70;  Koppinger  t;. 
O'Donnell,  16  R.  L  417. 
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does  not  show,  that  each  of  the  defendants  whom  it  seeks  to  com- 
pel to  interplead,  claims  a  right,  both  of  the  defendants  may  take 
the  objection  by  demurrer;  one,  because  the  bill  shows  no  claim 
of  right  in  him ;  the  other,  because  the  bill,  showing  no  right  in 
the  co-defendant,  shows  no  cause  of  interpleader.^  An  objection 
equally  fatal  will  be,  that  the  plaintiff  shows  no  right  to  compel 
the  defendants  to  interplead,  whatever  rights  they  may  claim.  ^ 

§  298.  The  claims,  too,  should  be  specifically  set  forth,  so  that 
they  may  appear  to  be  of  the  same  nature  and  character,  and  the 
fit  subject  of  a  bill  of  interpleader,  (a)  This  position  may  easily 
be  illustrated  by  stating,  that  bills  of  interpleader  (at  least  in- 
dependently of  statutable  provisions)  do  not  ordinarily  lie,  except 
in  cases  of  privity  of  some  sort  between  all  the  parties ;  such  as 
privity  of  estate,  or  title,  or  contract,  and  where  the  claim  by  all 
is  of  the  same  nature  and  character.^  Where  the  claimants 
assert  their  rights  under  adverse  titles,  and  not  in  privity,  and 
where  their  claims  are  of  different  natures,  the  bill  is  wholly 
unmaintainable.^    Thus,  if  an  estate  is  put  up  for  sale  at  auction, 

interposition  of  the  court.  What  his  lordship  probably  meant  was,  that  it  nerer 
suggests  the  whole  case  of  the  defendants,  or  the  yalidity  of  their  respectire  titles, 
by  a  full  display  and  comparison  of  them,  calling  upon  the  court  to  interpose  and 
decide  upon  such  statement  of  them.  See  Mohawk  and  Hudson  Railroad  Co.  v. 
Clute,  4  Paige,  884,  801. 

1  Mitf.  Eq.  n.  by  Jeremy,  142 ;  2  Story,  Eq.  Jur.  §  821 ;  Shaw  o.  Coster,  8  Paige, 
839.  [A  mere  pretext  of  a  conflicting  claim  is  not  sufficient ;  the  court  must  see 
that  there  is  a  question  to  be  tried.    Cochrane  t;.  O'Brien,  2  Jones  &  La  T.  880.] 

>  Mitt  Eq.  PI.  by  Jeremy,  142, 148.  [But  see  East  and  West  India  Dock  Ca  v- 
Littledale,  7  Hare,  57.] 

•  2  Story,  Eq.  Jur.  §  807-821. 

*  Mitf.  Eq.  PL  by  Jeremy,  142, 148,  note  (r) ;  Cooper,  Eq.  PI.  48 ;  Dungey  v.  An- 
gore,  2  Ves.  Jr.  804 ;  Smith  t;.  Target,  2  Anst.  629 ;  Johnson  v.  Atkinson,  8  Anst. 
798 ;  Crawshay  v.  Thornton,  7  Sim.  891 ;  a.  c.  2  Myl.  &  Cr.  1 ;  Jew  t;.  Wood,  3  Bear. 
679 ;  8.  o.  Cr.  &  PhiU.  186.  

(a)  Varrian  o.  Berrien,  42  N.  J.Eq.  1.  689;  Killian  t?.  Ebbinghaui,  110  U.  S. 

The  party  seeking  relief  by  an  inter-  668     But  the  mere  existence  of  a  con> 

pleader  must  not  have  incurred  any  in-  tract  relation  with  the  plaintiff  does  not 

dependent  liabUi^  to  either  claimant,  or  necessarily  deprire  a  defendant  of  this 

have  expressly  acknowledged  the  right  kind  of  relief.    Bechtel  o.  Sheafer,  117 

or  title  of  one,  or  by  contract  with  either  Penn.  St.  666.    In  Massachusetts,  biUs 

hare  made  himself  liable  in  any  erent  for   instructions,  though  analogous   to 

to  either.    De  Zouche  r.  Garrison,  140  bills  of  interpleader,  have  a  wider  scope, 

Penn.  8t  480 ;  National  Life  Ins.  Co.  v.  and  in  them  the  plaintifTs  interest,  ap- 

Pingrey,  141  liass.  411 ;  Third  National  parent  upon  the  face  of  the  bill,  is  not 

Bank  v.  Skillings  Lumber  Co.  182  Mass.  fatal  to  the  jurisdiction.  Dane  v.  Walker, 

410;  Fairbanks  v.  Belknap,  186  Mass.  109  Mass.  179;  Goddard  v.  May,  Id.  468; 

179 ;  Atkinson  v.  Flannigan,  70  Mich.  Batchelder,  petitioner,  147  Mass.  466. 
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and  A«  becomes  the  purchaser,  and  pays  his  deposit ;  and  then, 
by  order  of  the  same  owner,  it  is  set  up  again  for  sale,  and  B. 
becomes  the  purchaser,  and  pays  his  deposit;  such  a  case  is  not 
a  proper  case  of  interpleader,  if  each  demands  his  deposit  from 
the  stakeholder;  for  A.  and  B.  do  not  claim  in  privity,  and  their 
deposits  are  distinct^ 

§  294.  Upon  the  like  ground,  a  tenant,  liable  to  pay  rent,  may 
file  a  bill  of  interpleader,  where  there  are  several  persons  claim- 
ing title  to  it  in  privity  of  contract,  or  of  tenure,  to  compel  them 
to  ascertain  to  whom  it  is  properly  payable.^  (a)  But  if  a  mere 
stranger  should  set  up  a  claim  to  the  rent  by  a  title  paramount^ 
and  not  in  privity  of  contract  or  tenure ;  or  if  he  should  set  up 
a  claim  of  a  different  nature,  such  as  a  claim  to  the  mesne  profits, 
in  virtue  of  his  title  paramount;  in  either  case,  no  bill  of  inter- 
pleader would  lie  in  behalf  of  the  tenant ;  for  the  debt  or  duty  is 
not  the  same  in  nature  or  character.  *  (b) 

§  295.  The  bill  should  also  show,  that  there  are  proper  persons 
in  esse^  capable  of  interpleading,  and  of  setting  up  opposite  claims ; 
for,  otherwise,  the  objects  of  the  bill  would  be  unattainable.  On 
this  account,  where  a  bill  was  brought,  founded  on  a  rumor,  that 
there  was  issue  by  a  person,  which  issue  was  suggested  to  be 
entitled  to  the  estate  in  question,  and  praying,  that  if  there  was 
any  such  person,  he  might  interplead  with  the  defendant,  the  bill 
was  held  to  be  one  of  a  novel  impression,  and  fatally  defective.^ 
The  bill  would  be  equally  defective,  if  it  did  not  admit,  and  show 
a  title  in  each  of  the  claimants.^ 

1  Hoggart  V.  Cuttfl,  O.  &  Phill.  197. 206 ;  Ante,  $  291 ;  Post,  §  294, 297.  [See  also 
Cochrane  o.  O'BrieD,  2  Jones  &  La  T.  880.] 

*  Ibid. ;  2  Storj,  Eq.  Jur.  §  811-S21 ;  Badeau  v.  Tylee,  1  Sandf.  Ch.  270.  See 
also  Lowndes  o.  Cornford,  18  Ves.  299 ;  Langston  v,  Bojlston,  2  Ves.  Jr.  101 ;  Dun- 
gey  r.  Angove,  2  Ves.  Jr.  804,  810,  812;  Jew  v.  Wood,  8  Bear.  679 ;  8.  c.  1  Cr.  & 
Phill.  186 ;  Crawshay  v.  Thornton,  7  Sim.  891  ;  8.  o.  2  Myl.  &  Cr.  1 ;  Ante,  {  291. 

*  Dungej  t;.  Angove,  2  Vet.  Jr.  804,  810 ;  Johnson  r.  Atkinson,  8  Anst  798 ;  2 
Story,  Eq.  Jur.  §  812;  Cooper,  Eq.  PL  48, 49 ;  Langston  v.  Bojlston,  2  Ves.  Jr.  101, 
108 ;  Clarke  v.  Byne,  18  Ves.  888,  886 ;  Lowe  v.  ,  8  Mad.  277. 

*  Metcalf  V,  Hervey,  1  Ves.  248 ;  Cooper,  Eq.  PI.  46. 47 ;  2  Story,  Eq.  Jur.  §  821  •, 
1  Mont  Eq.  PL  284. 

^  2  Story,  Eq.  Jur.  $  821 ;  East  India  Co.  v,  Edwards,  18  Ves.  877 ;  Mitf.  Eq.  PL 
by  Jeremy,  141, 142.  

(a)  If  two  parties  claiming  adrersely  the  power,  the  case  is  a  proper  one  for 

an  estate  under  the  limitations  of  a  set-  interpleader.  Bermingham  r.  Tuite,  I.  R. 

tlement  which  contains  a  power  of  leas-  7  Eq.  221. 

ing,  bring  actions  at  law  against  a  tenant  (6)  See  Snodgrass  v.  Butler,  64  Mlis. 

for  rent  resenred  by  a  lease  made  under  46. 
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§  296.  The  remarks,  hitherto  made,  are  applicable  to  the  titles 
and  claims  asserted  by  the  parties,  who  are  called  upon  to  inter- 
plead. But  the  plaintiff  should  also  show  a  clear  title  in  himself 
to  maintain  the  bill;  for,  otherwise,  the  bill  will  be  dismissed, 
however  proper  in  other  respects  the  case  might  be  for  an  inter- 
pleader.^ (a)  Thus,  for  example,  if  the  bill  should  show,  that  the 
title  of  the  plaintiff  is  that  of  an  agent  of  one  of  the  parties  only, 
as  if  he  had  received  money  by  the  authority  of  his  principal  and 
for  his  use,  he  would  be  bound  to  pay  over  the  money  to  his  prin- 
cipal notwithstanding  any  intervening  claims  of  a  third  person ; 
for  a  mere  agent,  to  receive  for  the  use  of  another,  cannot  be  con- 
verted into  an  implied  trustee  by  reason  of  an  adverse  claim,  since 
his  possession  is  the  possession  of  his  principal.^ 

§  297.  For  a  like  reason,  the  plaintiff  should  (as  has  been 
already  stated),  show  in  his  bill,  that  he  claims  no  interest  him- 
self; for  it  is  in  truth  the  very  foundation  of  his  bill,  that  he  is 
a  mere  holder  of  the  stake,  which  is  equally  contested  by  the 
defendants,  and  that  he  is  wholly  indifferent  between  them.^  (b) 
The  prayer  of  the  bill  should  also  be  correctly  framed,  by  pray- 
ing, that  the  defendants  may  set  forth  their  several  titles,  and 
may  interplead,  and  settle,  and  adjust  their  demands  between 
themselves.      The  bill  also  generally  prays  an  injunction  to 

1  Mitf.  Eq.  PI.  by  Jeremy,  142.  143. 

«  mckolioD  V.  Knowles,  6  Mad.  47 ;  Lowe  v. ,  3  Mad.  277 ;  2  Story,  Eq.  Jur. 

§  814-820 ;  Mitf.  Eq.  PI.  by  Jeremy,  142,  148,  and  note. 

s  LangBton  v.  BoyUton,  2  Vcs.  Jr.  101,  IfiS;  MitcheU  v.  Hayne,  2  Sim.  &  Stu.  68; 
Slingsby  o.  Boulton,  1  Vea.  &  B.  834,  Burnett  v.  Anderson,  1  Mer.  406;  Cooper  i;. 
De  Taatet,  1  Tamly n,  177 ;  1  Mont.  Eq.  PI.  234, 235.  [But  an  interest  by  the  complain- 
ant that  one  party  to  the  bill  of  interpleader  should  succeed  rather  than  the  other,  in 
order  thereby  to  increase  the  complainant's  prospects  of  success  in  respect  of  certain 
other  property  not  inyolved  in  the  suit  in  question,  is  no  objection  to  a  bill  of  inter- 
pleader. Such  an  interest  is  merely  in  the  queation,  but  not  in  the  particular  suit 
Oppenheim  v.  Leo  Wolf,  8  Sandf.  Ch.  671.] 


(a )  A  treasurer  of  a  corporation,  who 
merely  alleges  that  certain  bonds,  in  pay- 
ment of  a  sale  of  land  made  by  the  cor- 
poration, "came  into  the  plaintiff's 
hands,"  does  not  show  a  sufficient  title 
in  himself  to  maintain  a  bill  of  inter- 
pleader against  an  alleged  creditor  of 
the  corporation,  who  has  previously  filed 
a  creditor's  bill  against  it  and  certain 
stockholders  of  the  corporation,  who, 
upon  its  dissolution,  claim  the  bonds  for 


themselves  and  the  other  stockholders. 
Stone  0.  Reed,  152  Mass.  179. 

(b)  Hall  V.  Baldwin.  47  N.  J.  Eq.;  18 
Atl.  976 ;  Pacific  Nat.  Bank  v.  Mixter, 
124  U.  S.  721.  Relief  cannot  be  had  by 
a  defendant  by  a  cross-bill  in  a  strict  in- 
terpleader suit,  the  extent  of  his  right  to 
relief  being  a  dismissal  of  the  complain- 
ant's bill,  which  can  always  be  obtained 
on  answer  alone.  Wakeman  v.  Kings- 
land,  46  N.  J.  Eq.  118. 
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restrain  the  proceeding  of  the  claimants,  or  either  of  them,  at 
law ;  (a)  and,  whenever  this  is  done,  the  bill  should  offer  to  bring 
the  money  into  court ;  and  it  must  be  brought  into  court  before 
the  court  will  ordinarily  act  upon  this  part  of  the  prayer.  ^  In 
bills  of  interpleader,  also,  an  affidavit  is  always  required  of  the 
plaintiff,  that  he  does  not  collude  with  either  of  the  defendants ; 
and  if  the  bill  is  filed  by  an  officer  of  a  company  on  behalf  of 
the  company,  he  must  also  annex  a  like  affidavit,  and  add,  that, 
to  the  best  of  his  knowledge  and  belief,  the  company  do  not 
collude  with  the  defendants.^ 

§  297  a.  In  an  interpleader  bill,  if  the  defendants  do  not  deny 
the  statements  of  the  bill,  the  ordinary  decree  is,  that  the  de- 
fendants do  interplead;  and  the  plaintiff  then  withdraws  from 

1  Wyatt,  Pract.  Keg.  78,  79 ;  Moliawk  &  HudBon  Railroad  Co.  v.  Clute,  4  Paige, 
384,  891 ;  Richards  o.  Salter,  6  Johns.  Ch.  445.  The  common  form  of  the  prayer  is 
given  in  Van  Hejthuysen's  Equity  Draftsman,  p.  299,  in  a  case  of  rent  It  prays.^ 
"That  they  (the  defendants)  may  severaHy  set  forth  and  discorer  what  right  or 
title  they  and  each  of  them  claim  or  have  in  and  to  the  said  moiety  of  the  said  prem- 
ises ;  and  how  they  and  each  of  them  derive  and  make  out  the  same ;  and  that  they 
may  set  forth,  to  which  of  them  the  said  rent  and  arrears  of  rent  doth,  or  do  of  right 
belong,  or  is  or  are  payable,  or  ought  to  be  paid,  and  may  interplead  and  settle,  and 
adjust  their  said  demands  between  themselves,  your  orator  being  ready  and  willing, 
and  hereby  offering  to  pay  the  said  rent  and  arrears  of  rent  to  such  of  the  said  con- 
federates, to  whom  the  same  shall  appear  to  belong,  being  indemnified.  And  that 
your  orator  may  be  at  liberty  to  bring  the  same  into  this  honorable  court,  which 
your  orator  doth  hereby  ofter  to  do,  for  the  benefit  of  such  of  the  several  parties 
who  shall  appear  to  be  entitled  thereto.  And  that  the  sidd  several  defendants,  and 
each  and  every  of  them,  may  be  restrained  by  the  injunction  of  this  honorable  court, 
from  all  proceedings  at  law  against  your  orator  for  the  said  rent  and  arrears  of  rent. 
And  for  further  relief,  &c."  See  also  Barton's  Suit  in  £q.  46,  47 ;  Mitf.  £q.  PI.  by 
Jeremy,  142,  143. 

2  Bignold  V.  Audland,  11  Sim.  24, 28;  Ante,  §  291 ;  Mitf.  Eq  PI.  by  Jeremy,  49, 148. 


(a)  A  bill  of  interpleader  lies,  al- 
though the  plaintiff  has  not  been  sued  at 
law,  or  has  been  sued  by  one  only  of  the 
claimants,  and  although  the  claim  of 
one  is  at  law,  and  the  other  in  equity. 
Richards  v.  Salter,  6  Johns.  Ch.  446; 
Newhall  v  Hastens,  70  111.  166.  And  the 
plaintiff  in  the  interpleader  suit  may  ob- 
tain an  injunction  to  restrain  proceed- 
ings in  a  suit  against  him  by  one  claimant, 
either  at  law  or  in  equity,  to  which  the 
other  claimant  is  not  a  party .  Pruden- 
tial Assurance  Co.  v.  Thomas,  L.  R.  8 
Ch.  74.  If  the  bill  cannot  be  maintained 
as  a  bill  of  interpleader,  yet  enough  ap- 


pears to  show  the  rights  of  the  parties, 
the  court  may  pass  upon  the  questions 
involved,  and  grant  proper  relief  under 
the  prayer  for  general  relief.  See  Hoi- 
lister  p.  Lefevre,  86  Conn.  466.  In 
Stevens  v.  Warren,  101  Mass.  664,  a  bill 
of  interpleader  by  an  administrator  did 
not  present  a  proper  case  for  inter- 
pleader, but,  the  defendants  agreeing 
that  the  court  might  take  jurisdiction, 
it  was  treated  as  a  bill  for  the  instruc- 
tion and  protection  of  the  court,  and  de- 
cree was  made  accordingly.  See  Muldoon 
V,  Muldoon,  133  Mass.  HI. 
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the  suit^  But  the  defendants,  or  either  of  them,  are  at  liberty 
to  contest  and  deny  the  allegations  in  the  bill,  or  to  set  up  dis- 
tinct and  independent  facts  in  bar  of  the  suit ;  and,  in  such  a  case, 
the  plaintiff  must  reply  to  the  answer,  and  close  the  proofs  in  the 
usual  manner,  before  he  can  bring  the  cause  to  a  hearing  between 
himself  and  the  defendants ;  and  at  the  hearing  only  can  he  insist 
(if  such  is  his  right)  upon  a  decree,  that  the  defendants  do 
interplead.*  (a) 

§  297  b.  We  may  conclude  this  head  of  interpleader  by  remark- 
ing, that  although  a  bill  of  interpleader,  strictly  so  called,  lies 
only  where  the  party  applying  claims  no  interest  in  the  subject- 
matter;  yet  there  are  many  cases,  where  a  bill,  in  the  nature  of 
a  bill  of  interpleader,  will  lie  by  a  party  in  interest  to  ascertain 
and  establish  his  own  rights,  where  there  are  other  conflicting 
rights  between  third  persons,  (b)  As,  for  instance,  if  a  plaintiff 
is  entitled  to  equitable  relief  against  the  owner  of  propei-ty,  and 
the  legal  title  thereto  is  in  dispute  between  two  or  more  persons, 
so  that  he  cannot  ascertain  to  which  it  actually  belongs,  he  may 
file  a  bill  against  the  several  claimants,  in  the  nature  of  a  bill  of 
interpleader  for  relief.  So,  it  seems,  a  purchaser  may  file  a  bill 
in  the  nature  of  a  bill  of  interpleader,  against  the  vendor,  or  his 
assignee,  and  any  creditor  who  seeks  to  avoid  the  title  of  the 
assignee,  and  pray  the  direction  of  the  court,  as  to  whom  the 
purchase-money  shall  be  paid.  So,  if  a  mortgagor  wishes  to 
redeem  the  mortgaged  estate,  and  there  are  conflicting  claims 
between  third  persons,  as  to  their  title  to  the  mortgage-money, 
he  may  bring  them  before  the  court,  to  ascertain  their  rights,  and 
to  have  a  decree  for  a  redemption,  so  that  he  may  make  a  secure 
payment  to  the  party  entitled  to  the  money.  In  these  cases,  the 
plaintiff  seeks  relief  for  himself;  whereas,  in  an  interpleading 
bill,  strictly  so  called,  the  plaintiff  only  asks,  that  he  may  be  at 

1  Citj  Bank  v.  Bangs,  2  Paige,  570, 672 :  Angell  v.  Hadden,  16  Yes.  202;  Poit, 
§362. 

*  City  Bank  v.  Bangs,  2  Pftige,  570,  572 ;  Statham  v.  Hall,  Turn.  &  Rubs.  SO ; 
2  Story  Eq.  Jur.  §  822, 824 ;  Jones  v.  Gilhan,  Cooper,  49 ;  Brymer  v.  Buchanan,  1  Cox, 
425 ;  Bolton  o.  Williams,  4  Bro.  Ch.  297. 


(a)  Formal  objections  to  a  bill  of  in-  (6)  The  relief  sought  in  tliis  prooeed- 

terpleader  must  be  taken  by  demurrer  ing  must  still  be  equitable  relief ;  and  the 

and  are  waived  by  going  to  a  hearing  plaintifif  must  be  indifferent.    Killian  p 

upon   the  merits.     Cobb  v.  Rice,  180  Ebbinghaus,  110  U.  S.  668;  Conley  r. 

Mass.  231.  Alabama  6.  L.  Ins.  Co.  67  Ala.  472. 
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liberty  to  pay  the  money,  or  deliver  the  property  to  the  party,  to 
whom  it  of  right  belongs,  and  may  thereafter  be  protected  against 
the  claims  of  both.  In  the  latter  case,  the  only  decree,  to  which 
the  plaintiff  is  entitled,  is  a  decree  that  the  bill  is  properly  filed ; 
or,  in  other  words,  that  he  shall  be  at  liberty  to  pay  the  money, 
or  bring  the  property  into  court,  and  have  his  costs ;  and  that  the 
defendants  interplead,  and  settle  the  conflicting  claims  between 
themselves,  (a)  So,  a  bill,  in  the  nature  of  an  interpleading  bill, 
will  lie  by  a  bank,  which  has  offered  a  reward  for  the  recovery  of 
money  stolen,  and  a  proportionate  reward  for  a  part  recovered, 
where  there  are  several  claimants  of  the  reward,  or  a  proportion 
thereof,  one  or  more  of  whom  have  sued  the  bank,  (b)  And  in 
such  a  bill  all  the  claimants  may  be  made  parties,  in  order  to 
have  their  respective  claims  adjusted.^ 

§  298.  Secondly,  in  regard  to  bills  of  certiorari.  The  object 
of  this  bill  (which  is  rarely,  if  ever,  used  in  America)  is  to  re- 
move a  suit  in  equity,  pending  in  some  inferior  court,  into  the 
Court  of  Chancery,  or  into  some  other  proper  superior  court  of 
equity  (if  any  such  there  be),  on  account  of  some  alleged  incom- 
petency of  the  inferior  court,  or  some  injustice  in  its  proceed- 
ings. This  species  of  bill,  having  this  sole  object,  merely  prays 
the  writ  of  certiorari.  The  bill  first  states  the  proceedings  in 
the  inferior  court ;  it  then  states  the  cause  of  the  incompetency 
of  the  inferior  court,  by  suggesting,  that  the  cause  is  out  of  its 
jurisdiction;  or  that  the  witnesses  live  out  of  the  jurisdiction; 

1  2  Stoiy  Eq.  Jar.  (2d  edit)  §  824,  and  cases  there  stated ,  Bedell  v.  Hoffman,  2 
Paige,  109.  [The  grounds  upon  which  a  bill  of  interpleader  may  be  sustained,  ac- 
cording to  the  late  English  practice,  are  very  various.  In  the  case  of  Nelson  v.  Bar- 
ter, 2  H.  &  M.  884,  first  heard  before  Vice-Chancellor  Wood,  and  subsequently,  upon 
appeal,  before  the  Lord  Chancellor,  it  was  considered  a  good  ground  for  maintain- 
ing such  a  bill,  that  a  judgment  in  the  Queen's  Bench  had  been  attached  by  a  pro- 
ceeding in  the  I^ord  Mayor's  court  against  the  plaintiff  in  the  Queen's  Bench,  and 
that  although  the  foreign  attachment  might  not  prove  of  any  validity,  it  was  not 
proper  to  subject  the  defendant,  in  the  judgment  thus  attached,  to  the  expense  of 
defending  proceedings  in  which  he  had  no  interest] 


(a)  Williston  v.  Salmon,  45  N.  J  Eq.  of  tlie  fund,  if  the  aggregate  of  all  the 

257.  claims  exceeds  the  full  amount  of  the 

(6)   Although  there  are  decisions  to  fund,  and  the  plaintiff  is  in  tlie  position 

the  contrary,  yet  a  bill  of  inteipleader  of  a  stakeholder,  unable  to  determine  to 

will  undoubtedly  lie  where  the  several  whom  or  in  what  proportions,  the  pny- 

claimanta  do  not  claim  the  whole  fund  or  menta  should  be  made.    See  School  Dis- 

matter  in  dispute,  but  different  portions  trict  v.  Weston,  31  Mich.  86,  95»  96. 
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or  that  the  defendants  live  out  of  the  jurisdiction,  sLnd  are  not 
able,  by  age  or  infirmity,  or  the  distance  of  the  place,  to  follow 
the  suit  there;  or  that,  for  some  other  cause,  equal  justice  is 
not  likely  to  be  done  them ;  and  it  then  prays  a  writ  of  certiorari, 
to  certify  and  remove  the  record  and  the  cause  to  the  superior 
court.  ^  It  does  not  pray,  that  the  defendant  may  answer,  or 
even  appear  to  the  bill ;  and  consequently,  it  prays  no  writ  of 
subpoena,  although  a  subpoena  must  be  sued  out  and  served.^ 
When  the  cause  is  removed  from  the  inferior  court,  the  bill  ex- 
hibited in  that  court  is  considered  as  an  original  bill  in  the 
court  of  chancery,  or  other  superior  court,  and  is  proceeded  upon 
as  such.*  The  proceedings,  however,  on  it  are  peculiar;  but 
they  belong  rather  to  the  practice,  than  to  the  pleadings,  of  a 
court  of  equity  * 


CHAPTER  VIL 

BILLS    NOT    PBAYING    BEUEP. — BILLS    TO    PEBPETUATE    TESTIMONY, 
AND  TO  TAKE  TESTIMONY  DE  BENE  ESSE,  AND  BILLS  OF  DISCOVEBY. 

§  299.  We  come,  in  the  next  place,  to  the  consideration  of 
original  bills,  not  praying  for  relief.  These  (as  we  have  seen  *) 
are  of  two  kinds.  (1.)  Bills  to  perpetuate  testimony,  or  to  ex- 
amine witnesses  de  bene  esse.     (2.)  Bills  of  discovery,  techni- 

1  Wyatt,  Pr.  Beg.  82-84 ;  1  HarrU.  Ch.  Pr.  bj  Newl.  49.  The  form  of  the  writ 
of  oertionuri  wiU  be  foand  in  Hinde's  Ch.  Pr.  681.  The  proceedings  to  justify  the 
superior  court  in  retaining  the  bill,  and  the  suggestions  on  which  the  removal  of  the 
proceedings  from  the  inferior  court  are  required,  are  to  be  proved  by  satisfactory 
depositions  in  the  superior  court.  Wyatt»  Pr.  Reg.  88,  84;  1  Harris.  Ch.  Pr.  by 
KewL  49-61. 

•  Mitf.  Eq.  PL  by  Jeremy,  60 ;  Wyatt.  Pr.  Reg.  82 ;  Cooper,  Eq.  PI.  60,  61 ; 
Hinde,  Ch.  Pr.  681 ;  Id.  28;  1  Mont.  Eq.  PI.  244.  In  the  form  of  the  bill  given  in 
Van.  Heyth.  Eq.  DrafU.  812,  there  is  a  prayer  for  a  subpoena,  and  also  for  an  an- 
swer. But  the  proposition  in  the  text  is  laid  down  in  aU  the  authorities  cited  to  sup- 
port  it  See  aUo  1  Mont  Eq.  PL  244  and  note  (2).  See  Barton's  Suit  in  Equity,  61, 
62;  where  the  common  form  of  the  prayer  is  given. 

*  Mitf.  Eq.  PL  by  Jeremy,  61. 

<  Mitf.  Eq.  PL  by  Jeremy,  60,  61 ;  Cooper,  Eq.  PL  60,  61 ;  Hinde,  Ch.  Pr.  28-82. 
«  Ante,  S  19. 
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callj  80  called.     Upon  the  peculiar  frame  and  structure  of  each 
of  these  classes  of  bills,  a  few  words  are  proper  to  be  said. 

§  300.  And,  first,  in  regard  to  bills  to  perpetuate  testimony. 
(a)  The  sole  object  of  such  a  bill  is,  to  assist  other  courts,  and 
to  preserve  evidence  to  prevent  future  litigation.^  In  order  to 
maintain  such  a  bill,  it  is  necessary  to  state  on  its  face  all  the 
material  facts,  which  are  necessary  to  maintain  the  jurisdiction. 
It  must,  in  the  first  place,  state  the  subject-matter,  touching 
which  the  plaintiff  is  desirous  of  giving  evidence.^  Thus,  for 
example,  if  the  object  of  the  bill  is  to  perpetuate  the  testimony 
of  the  witnesses  to  a  deed  respecting  real  estate,  the  deed  should 
be  properly  described,  and  the  names  of  the  witnesses,  who  are 
to  prove  the  same,  be  set  forth.*  And  if  the  object  of  the  bill  is 
to  perpetuate  the  evidence  of  witnesses  to  facts  in  pais^  it  is  not 
sufiicient  to  state  generally,  that  they  can  give  evidence  as  to 
certain  facts;  but  the  bill  must  state  specially,  what  these  facts 
are.* 

§  301.  In  the  next  place,  the  bill  should  also  show,  that  the 
plaintiff  has  some  interest  in  the  subject-matter,  which  may  be 
endangered,  if  the  testimony  in  support  of  it  is  lost;  for  unless 
he  has  some  interest,  he  is  not  entitled  to  maintain  the  bill.^  A 
mere  expectancy,  however  strong,  is  not  sufficient ;  but  the  party 
must  have  a  positive  interest  For  it  has  been  well  said,  in 
respect  to  a  party,  seeking  to  perpetuate  testimony,  who  is  the 
next  of  kin  of  a  lunatic,  —  '^  Put  the  case  as  high  as  possible ; 
that  the  lunatic  is  intestate;  that  he  is  in  the  most  hopeless 
state,  a  moral  and  physical  impossibility,  though  the  law  would 
not  so  regard  it,  that  he  should  ever  recover,  even  if  he  were  in 
articvlo  mortis^  and  the  bill  was  filed  at  that  instant,  the  plain- 
tiff could  not  qualify  himself  as  having  any  interest  in  the  sub- 

1  Cooper,  Eq.  PI.  52;  Bfitf.  Eq.  PI.  by  Jeremy,  148, 149;  Barton's  Suit  in  Eq. 
£8,64. 

3  Mitf.  Eq.  PI.  by  Jeremy,  61. 

*  See  Mason  v,  Goodbume,  Kep.  Temp.  Finch,  891. 
«  Knight  V.  Knight,  4  Mad.  1, 10. 

*  Cooper,  Eq.  PI.  62 ;  Mason  o.  Goodbume,  Rep.  Temp.  Finch,  801 ;  2  Story  Eq. 
Jnr.  S  1611. 

(a)   See  U.  S.  Her.  Stats.  §  866,  and  v,  Baltzer,  10  Fed.  Rep.  1 ;  United  States 

the  different  State  statutes  ;  Ex  parte  r.  Cameron,  16  Fed.  Rep.  794 ;   India 

Fisk,  113  U.  S.  718;   RusseU  v.  McLel-  Mutual  Ins.  Co.  v,  Bigler,  132  Mass.  171 ; 

Ian,  8  Wood.  &  M.  161 ;  Bischoffscheim  Ocean  Ins.  Co.  r.  Bigler,  72  Maine,  469. 
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ject  of  the  suit "  ^  But  if  there  be  any  vested  interestj  however 
slight  or  trifling  in  value,  whether  it  be  absolute,  or  contingent., 
whether  it  be  present,  or  remote  and  future  in  enjoyment,  is 
wholly  immateriaL^  Nay,  it  has  been  said,  that  though  the  heir 
apparent,  or  next  of  kin,  could  not,  in  the  case  put,  maintain  a 
bill ;  yet,  if  they  had  entered  into  any  contract  with  respect  to 
their  expectancies,  and  possibilities,  they  might,  upon  the  foot- 
ing of  that  contract,  maintain  a' bill  to  perpetuate  the  evidence.^ 
However,  it  is  not  every  interest  which  the  court  will  protect  by 
perpetuating  evidence ;  for  if  it  be  such  an  interest,  as  may  be 
immediately  barred  by  the  party,  against  whom  the  bill  is 
brought,  the  court  will  withhold  its  assistance ;  for  it  would  be 
a  fruitless  exercise  of  power.* 

§  302.  On  the  other  hand,  it  seems  equally  indispensable  to  a 
bill  of  this  kind,  that  it  should  state,  that  the  defendant  has,  or 
pretends  to  have,  a  title,  or  that  he  claims  an  interest  to  contest 
the  title  of  the  plaintiff  in  the  subject-matter  of  the  proposed 
testimony.^  For,  unless  the  defendant  has,  or  claims  some  such 
interest,  it  is  utterly  finiitless  to  perpetuate  the  testimony ;  since 
it  can  have  no  operation  upon  those  who  are  the  real  parties  in 
interest  We  have  seen,  however,  that  it  will  be  sufficient  to 
bind  all  the  parties  in  interest,  to  bring  before  the  court  those, 
who  are  judicially  held  to  represent  them  all ;  as,  for  example, 
the  first  tenant  in  tail,  who  represents  all  subsequent  interests.^ 

§  303.  In  the  next  place,  the  bill  must  also  show  some  ground 
of  necessity  for  perpetuating  the  evidence ;  as  that  the  facts,  to 
which  the  testimony  of  the  witnesses,  proposed  to  be  examined, 
relate,  cannot  be  immediately  investigated  in  a  court  of  law ;  or, 
if  they  can  be  so  investigated,  that  the  sole  right  of  action  be- 
longs exclusively  to  the  other  party ;  or,  that  the  other  party  has 
interposed  some  impediment  (such  as  an  injimction)  to  an  imme- 


1  Dnrtley  v.  Berkeley,  6  Ves.  260;  Sackvill  v.  Aylworth,  1  Vera.  106;  b.  o.  1  Eq. 
Abr.  234;  Smith  v.  Attorney  General,  cited  6  Vet.  200;  1  Fowler,  Exch.  Pr.  884; 
and  in  15  Vef .  136 ;  Mitf .  Eq.  PI.  by  Jeremy,  61 ;  Cooper,  £q.  PI.  6^-64 ;  Allan  v. 
Allan,  16  Ves.  136, 136. 

*  AlUn  P,  AUan,  16  Ves.  136, 136. 

*  Dnrsley  v.  Berkeley,  6  Ves.  260,  261 ;  Cooper,  Eq.  PI.  63,  64. 

*  Dursley  v.  Berkeley,  6  Ves.  261-263 ;  Cooper,  Eq.  PI.  63. 

*  Kitf .  Eq.  Fl.  by  Jeremy,  63 ;  Dnrsley  v.  Berkeley,  6  Ves.  260,  261 ;  Cooper,  Eq. 
PL  66;  1  Mont.  Eq.  PI.  27. 

*  Ante,  S  144, 146;  Cooper,  Eq.  PI.  66. 
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diate  trial  of  the  right  in  the  Bult  at  law;  so  that,  before  the 
inveBtigation  can  take  place,  the  evidence  of  a  material  witness 
is  likely  to  be  lost,  by  his  death  or  departure  from  the  coun- 
try.^ (a)    In  the  former  case,  the  bill  must  allege,  that  the  plain- 

1  Mitf.  Eq.  PI.  by  Jeremy.  62,  and  note  (y),  148;  North  v  Gray,  1  Dick.  14 ;  Cox 
V,  CoUey,  1  Dick.  65;  Dorset  o.  Girdler,  Prec.  Ch.  631.  Lord  liedesdale's  language 
is  general :  "  Or,  that  before  the  facts  can  be  investigated  in  a  court  of  law,  the  eri- 
denoe  of  a  material  witness  is  likely  to  be  lost  by  his  death  or  departure  from  the 
realm,"  without  the  qualifications  stated  in  the  text.  Upon  this  passage,  Mr.  Jer- 
emy has  given  the  f oUowmg  note :  "  According  to  tlie  latter  part  of  this  proposition, 
the  right  of  action  may  be  either  in  the  plaintiff  or  defendant  in  equity.  With  ref- 
erence to  the  defendant,  the  time  of  brmging  the  action  depending  upon  his  will,  the 
situation  of  the  plaintiff  would  be  simikr  to  that  intimated  in  the  former  part  of  the 
proposition  in  tlie  text,  1  Sim.  &  Stu.  89;  and,  with  respect  to  tlie  plamtiff,  it  must 
be  understood  to  relate  to  the  case  of  his  not  being  able  at  present  to  sustam  an 
action.  Cox  v,  Colley,  1  Dick.  66;  1  Sim.  &  Stu.  114;  for,  if  he  should  have  such 
present  right,  his  object  could  only  be  what  is  tedmically  termed  an  examination  cfs 
bene  esse,  upon  the  ground  of  his  having  only  one  witness  to  a  matter,  on  which  his 
claim  depends,  or,  if  he  has  more,  on  the  ground  of  their  being  aged,  or  too  ill  or 
infirm  to  attend  in  a  court  of  law ;  and  that  he  is  therefore  likely  to  lose  their  testi- 
mony before  the  time  of  trial,  1  Sim.  &  Stu.  00;  in  which  case,  it  seems  that  it 
ought  to  be  stated  in  the  bill  that  the  action  was  brought  before  the  same  was  filed. 
Angeli  V.  Angell,  1  Sim.  &  Stu.  83.  On  the  general  subject,  see  the  cases  cited,  1 
Sim.  &  Stu.  93,  note,  and  Teale  v.  Teale,  1  Sim.  &  Stu.  886."  In  Cox  v  Colley,  1 
Dick.  66,  the  plaintiff  had  brought  an  ejectment  at  law.  But  the  proceedings  were 
stayed  by  an  injunction,  which  was  procured  by  the  defendant  at  law ;  and  the 
plaintiff  brought  his  bill  in  equity,  to  perpetuate  the  testimony ;  and,  on  demurrer, 
the  bill  was  sustained.  Sir  John  Leach,  in  Angell  v.  Angell,  1  Sim.  &  Stu.  83, 
stated  very  f^lly  the  grounds  upon  which  this  sort  of  bill  is  maintainable,  and  the 
distinction  between  it  and  a  commission  to  take  testimony  de  bene  esse.  His  lan- 
guage was :  "  If  it  be  possible  that  the  matter  in  question  can,  by  the  party  who  filet 
the  bill,  be  made  the  subject  of  immediate  judicial  investigation,  no  such  suit  is 
entertained.  But  if  the  party  who  files  the  bill  can  by  no  means  bring  the  matter  in 
question  into  present  judicial  investigation  (which  may  happen  when  his  title  is  in 
remainder,  or  when  he  is  himself  in  possession),  there,  courts  of  equity  will  enter- 
tain such  a  suit ;  for  otherwise  the  only  testimony  which  could  support  tlie  plaintiff's 
title  might  be  lost  by  the  deaths  of  his  witnesses.  Where  he  is  himself  in  posses- 
sion, the  adverse  party  might  purposely  delay  his  claim  with  a  view  to  that  event. 
It  is,  therefore,  ground  of  demurrer  to  a  bill  to  perpetuate  testimony,  generally,  that 
it  is  not  alleged  by  the  plaintiff  that  the  matter  in  question  cannot  be  made  by  him 
the  subject  of  present  judicial  investigation.  But  courts  of  equity  do  not  merely 
entertain  a  jurisdiction  to  take  or  preserve  testimony  generally,  to  be  used  on  a 
future  occasion,  where  no  present  action  can  be  brought ;  but  also  to  take  and  pre- 
serve testimony  in  special  cases,  in  aid  of  a  trial  at  law,  where  the  subject  admits  of 


(a)  The  bill  is  demurrable  if  it  re-  Spencer  v.  Peek,  L.  R.  3  Eq.  416.    See 

lates  to  a  matter  which  is  the  subject  Re  Tayleur,  L.  R.  6  Ch.  416 ;  Brooking 

of  an  existing  suit  against  the  plaintiff,  v.  Maudslay,  38  Ch.  D.  686 ;  Lindesay  v, 

although  he  cannot  himself  make  it  the  •  Lindesay,  12  Ir.  £q.  Rep.  608 ;  WatUns 

subject  of  present  judicial  investigation,  o.  Atchison,  10  Hare  (App.),  46. 
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tiff  is  in  possession  of  the  property,  or  the  right,  without  any 
disturbance  by  the  other  party,  upon  which  an  action  at  law  can 
be  founded.^  In  the  latter  case,  the  bill  must  allege  the  specific 
facts,  on  which  the  plaintiff  puts  his  case;  and  also,  that  the 
witnesses  are  old,  or  infirm,  or  in  ill  health,  and  not  likely  to 
llve;^  or,  that  he  has  no  present  right  to  maintain  an  action;  as 
if  he  have  a  title  in  remainder  or  reversion  only  after  a  present 
existing  estate  for  life.^  Without  such  allegations,  the  bill  will 
be  clearly  demurrable ;  since,  if  the  subject-matter  is  capable  of 
being  immediately  investigated  at  law,  there  is  no  ground  to 
perpetuate  the  testimony ;  but  it  will  be  the  party's  own  laches 
not  so  to  try  his  right,  (a)  If  an  action  be  actually  pending, 
the  bill  should  be  of  a  different  sort^  a  bill  de  bene  essej  to  take 
the  testimony  of  the  witnesses.^ 

§  804.  Where  a  bill  is  framed  on  the  ground,  that  the  testi- 
mony of  a  witness  may  be  lost  by  his  death,  or  departure  from 
the  realm,  before  the  case  can  be  investigated  in  a  court  of  law, 
.it  seems  proper  also,  in  order  to  avoid  any  objection,  to  annex  to 
it  an  afiidavit  of  the  circumstances,  by  which  the  evidence  in- 
tended to  be  perpetuated,  is  in  danger  of  being  lost*  This  prac- 
tice is  adopted  in  other  cases  of  bills,  which  have  a  tendency  to 

present  ioveBtigation.  At  law,  no  commission  to  examine  witnesses,  who  are  abroad, 
for  the  purpose  of  being  used  at  the  trial,  can  go  without  the  consent  of  the  adverse 
party.  Courts  of  equity  will,  upon  a  bill  filed,  grant  such  commission  without  the 
consent  of  the  adverse  party.  So,  courts  of  equity  will  entertain  a  bill  to  preserve 
the  testimony  of  aged  and  infirm  witnesses,  to  be  used  at  the  trial  at  law,  if  they  are 
likely  to  die  before  the  time  of  trial  can  arrive ;  and  will  even  entertain  such  a 
bill  to  preserve  the  testimony  of  a  witness  who  is  neither  aged  nor  infirm,  if  he  hap- 
pen to  be  the  single  witness  to  support  the  case."  In  Moodalay  v.  Morton,  1  Bro. 
Ch.  469 ;  8.  c.  2  Dick.  662 ;  a  bill  to  perpetuate  testimony  was  allowed,  where  there 
was  a  present  right  of  action.  But  that  case  was  founded  in  special  circumstances, 
perfectly  consistent  with  the  general  rule  ;  for  the  object  of  the  testimony  was  to 
ascertain  against  whom  the  action  should  be  brought,  as  the  plaintiff  had  no  present 
means  of  knowing  who  that  party  was. 

1  Cooper,  Eq.  PI.  58 ;  Mitf .  Eq.  PI.  by  Jeremy,  61,  52,  148,  149 ;  Wyatt,  Pr. 
Beg.  74. 

*  Mitf.  £q.  PI.  by  Jeremy,  52 ;  Mason  v,  Goodbume,  Rep.  Temp.  Finch,  391. 

s  Dnrsley  v.  Berkeley,  6  Ves.  260,  261. 

«  Angell  V,  Angell,  1  Sim.  &  Stu.  88 ;  Dew  v.  Clarke,  1  Sim.  &  Stu.  108 ;  2  Story, 
Eq.  Jur.  §  1507, 1606 ;  Parry  v.  Rogers,  1  Vern.  441 ;  Brandlyn  v.  Ord,  1  Atk.  571 ; 
Cooper,  Eq.  PI.  55 ;  Dursley  v.  Fitzhardinge,  6  Ves.  260. 

>  Mitf.  Eq.  PI.  by  Jeremy,  52,  53 ;  Philips  r.  Carew,  1  P.  Wms.  117 ;  Angell  v- 
Angell,  1  Sim.  &  Stu.  83, 98 ;  Shirley  t*.  Ferrers,  3  P.  Wms.  77. 


(a)  Brooking  v.  Maudslay,  38  Ch.  D.  686»  645. 


800  EQUITY  PLEADIN08*  [CH.  YIL 

change  the  jurisdiction  of  the  subject-matter  from  a  court  of  law 
to  a  court  of  equity. 

§  805.  In  the  next  place,  the  right,  of  which  the  bill  is 
brought  to  perpetuate  the  testimony,  should  be  described  with 
reasonable  certainty  in  the  bill,  so  as  to  point  the  proper  inter- 
rogatories on  both  sides  to  the  true  merits  of  the  controversy. 
Thus,  for  example,  where  a  bill  is  brought  to  perpetuate  the 
testimony  of  witnesses,  touching  a  right  of  way,  tiie  bill  should 
state  the  termini  of  the  way,  the  per  and  tranSj  as  exactly  as  in 
a  declaration;  for  a  defect  of  this  sort  will  make  the  bill  de- 
murrable.^ Thus,  where  a  bill  was  brought  to  perpetuate  the 
testimony  of  witnesses  respecting  a  right  of  common  and  of 
way;  and  it  alleged  that  the  tenants,  owners,  and  occupiers  of 
the  said  messuages,  lands,  <&c.,  in  right  thereof,  or  otherwiBe^ 
have  from  time,  <&c.,  and  of  right  ought  to  have  common  of 
pasture  in  and  upon  a  certain  waste  or  common,  called  Brown- 
blee,  for  their  horses,  <&c.,  and  also  a  way  or  road  for  themselves 
over,  &c. ;  upon  demurrer  it  was  held  (as  we  have  already  seen), 
that  the  charges  were  too  general,  and  not  sufficiently  descriptive 
of  any  particular  right  ^  So,  where  the  bill  seeks  to  perpetuate 
the  testimony  of  witnesses  to  a  will,  it  is  proper  in  the  bill  to 
set  forth  the  whole  will  in  hcec  verba,^ 

§  806.  The  prayer  of  the  bill  also  requires  attention.  It 
should  pray  leave  to  examine  witnesses  touching  the  matter 
stated,  to  the  end  that  their  testimony  may  be  preserved  and 
perpetuated.*  It  should  also  pray  the  proper  process  of  subpoena. 
But  it  should  not  pray,  that  the  defendant  may  abide  such  order 
and  decree,  as  the  court  shall  think  proper  to  make;  for  that 
will  turn  it  into  a  bill  for  relief,  which  is  inconsistent  with  the 
nature  of  a  bill  to  perpetuate  testimony.*  If  the  bill  should 
pray  relief,  it  will  of  course  be  demurrable,  and  may  be  dis- 
missed for  this  cause.  ^    Care  should  be  taken,  not  to  mix  up  in 

1  Gell  V.  Hajwftrd,  1  Vera.  812 ;  Cooper,  Eq.  PI.  66. 

3  Cressett  v.  My ttoD,  8  Bro.  Ch.  481 ;  8.  c.  1  Yes.  Jr.  449 ;  Cooper,  Eq.  PI.  66 ; 
Ante,  §  244. 

»  Wyatt,  Pr.  Reg.  74. 

«  Mitf.  Eq.  PL  by  Jeremy,  61 ;  Cooper,  Eq.  PI.  62. 

•  Post,  §  812,  314 ;  Rose  v,  Gannel,  8  Atk.  439 ;  Vaughan  v.  Fitzgerald,  1  Sch.  & 
Lefr.  316;  Cooper,  Eq.  PI.  62 ;  Mitf.  Eq.  PI.  by  Jeremy,  61,  note  (u). 

«  Ibid. ;  Dalton  v.  Thomson,  1  Dick.  97.  Where  the  bill  is  to  perpetuate  testi- 
mony, and  also  for  reUef,  the  court  will  frequently  allow  the  plaintiff  to  amend  his 
bill  by  striking  out  the  relief,  even  after  the  testimony  has  been  taken  under  it,  and 
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the  bill  other  matters,  which  may  require  very  different  decretal 
orders,  as  to  the  publication  of  the  testimony;^  otherwise  it  will 
be  demurrable,  (a) 

thiiB  give  effect  to  it  Vaughan  v.  Fitzgerald,  1  Sch.  &  Lefr.  816.  A  bill  to  perpet- 
uate testimony  is  nerer  brought  to  a  hearing.  Ibid.  If  the  cause  should  improp- 
erly be  brought  to  a  hearing,  it  will  be  dismissed.  But  the  depositions  taken  may 
still  be  used  as  eridenoe,  even  though  the  bill  is  dismissed.  Hall  o.  Hoddesdon,  2  P. 
Wms.  162, 163 ;  Anon.  2  Ves.  497 ;  Anon.  Ambler,  237 ;  Acland  v,  Gaisford,  2  Mad. 
87,  note.  One  form  of  prayer  given  in  Van  Heyth.  £q.  Drafts.  316  is,  "  That  plain- 
tiff may  be  at  liberty  to  examine  his  witnesses  to  the  several  matters  and  things 
hereinbefore  mentioned,  and  particularly  respecting  the  boundary  (the  point  in  con- 
troYersy)  between  said  tenement  called  H.  M.  and  said  tenement  called  P. ;  and 
that  plaintiff  may  be  at  liberty  on  all  future  occasions,  to  read  and  make  use  of  the 
same,  as  he  shall  be  advised."  The  form  of  the  prayer  on  a  bill  to  perpetuate  the 
testimony  of  the  subscribing  witnesses  to  a  will,  in  the  same  work,  is,  "  That  your 
orator  may  be  at  liberty  to  examine  his  witnesses,  with  respect  to  the  execution  and 
attestation  of  the  said  will,  and  sanity  of  mind  of  the  said  T.  R.  at  the  making  of 
the  same,  so  that  their  testimony  may  be  perpetuated  and  preserved."  Van  Heyth. 
£q.  Drafu.  318.  See  also  Barton's  Suit  in  £q.  54.  As  to  the  publication  of  the 
testimony,  and  the  proceedings  and  order  to  be  had,  when  the  testimony  is  to  be 
used  in  a  trial  at  law,  not  under  the  order  of  the  court,  see  Attorney  General  v.  Ray, 
2  Hare,  618. 

>  Dew  17.  Clarke,  1  Sim.  &  Stu.  106.  [In  bills  to  perpetuate  testimony  the  de- 
fendant may  allege  any  facts  going  to  show  that  there  is  no  occasion  to  perpetuate 
the  testimony ;  and  this  may  be  done  by  way  of  plea.  This  may  rest  either  upon 
the  ground,  that  there  exists  no  such  dispute  or  controversy,  as  that  alleged  in  the 
bill,  or  that  the  plaintiff  has  no  such  interest  in  it,  as  will  justify  his  application  to 
perpetuate  the  testimony.  But  if  the  defendant  makes  answer  to  the  biU'as  first 
presented,  he  cannot  after  the  same  is  amended  and  new  points  of  inquiry  presented, 
plead  to  the  amended  bill,  that  since  the  filing  of  the  original  bill  the  plaintiff  had 
instituted  another  suit  in  equity,  in  which  he  had  made  the  several  matters  raised 
by  the  amended  bill  the  subject  of  Judicial  investigation ;  for  although  such  plea 
might  have  been  good  to  the  original  bill,  the  defendant  having  consented  to  answer, 
cannot  afterward  plead  to  the  amended  bill.  The  question  being  further  heard  on 
exceptions  to  the  plea,  after  it  had  been  ordered  to  stand  for  an  answer,  it  was  held 
that  the  plaintiff's  amendment  having  changed  the  nature  of  the  original  bill  from 
one  to  perpetuate  testimony,  so  as  to  combine  with  it  a  claim  for  discovery  from  the 
defendant  in  the  bill,  he  was  not  bound  to  make  further  answer.  EUice  v.  Roupell, 
82  Bear.  299,  808,  318.  Sir  J.  Romilly,  M.  R.  here  discusses  the  nature  of  bUls  to 
perpetuate  testimony,  and  the  distinction  between  them  and  bills  of  discovery.  He 
declares  that  the  proper  mode  of  examining  the  defendant,  where  it  is  desired  to 
perpetuate  his  testimony,  in  regard  to  a  matter  in  which  his  interest  is  adverse  to 
that  of  the  plaintiff,  is  the  same  as  that  of  examining  all  other  witnesses,  and  that  it 
is  only  by  so  examining  him,  that  his  deposition  can  be  made  evidence  at  any 
future  period,  in  another  suit.  He  states  the  rule  to  be,  in  regard  to  bills  for  perpet- 
uating testimony  that  the  defendants,  by  consenting  to  answer  the  plaintiff's  bill, 
admit  his  right  to  examine  witnesses  in  the  case,  and  that  implies  all  that  is 
demanded  in  the  bill.]  

(a)  In  Commercial  Ins.  Co.  v.  Mc-  an  insurance  company,  praying  that  a 
Loon,  14  Allen,  861,  a  bill  brought  by     policy  of  insurance  obtadned  from  the 
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§  807.  Secondly,  in  regard  to  bills  to  take  testimony  de  bene 
esse.  This  species  of  bill  bears  a  close  analogy  to  bills  to  per- 
petuate testimony,  and  are  often  confounded  with  the  latter. 
But  they  stand  upon  distinct  considerations.^  Bills  to  perpetu- 
ate testimony  (as  we  have  seen)  can  be  maintained  only,  when 
no  present  suit  can  be  brought  at  law  by  the  party,  seeking  the 
aid  of  the  court  to  try  his  right.  ^  Bills  to  take  testimony  de 
bene  esse^  on  the  other  hand,  are  sustainable  only  in  aid  of  a 
suit  already  depending.*  The  latter  may  be  brought  by  a  person, 
who  is  in  possession,  or  who  is  out  of  possession ;  and  whether 
he  is  plaintiff,  or  he  is  defendant,  in  the  action  at  law. 

§  308.  The  object  of  the  bill  is  to  take  the  testimony  of  wit- 
nesses for  the  trial  at  law,  where  the  testimony  may  otherwise 
be  lost ;  as,  for  example,  where  the  witnesses  are  aged  or  infirm, 
or  about  to  depart  from  the  country.^  So,  if  a  witness  is  the 
only  witness  to  the  thing,  to  which  he  is  to  be  examined,  a  bill 
will  lie,  on  account  of  the  general  uncertainty  of  human  life,  to 
take  his  testimony  de  bene  esse^  notwithstanding,  he  is  not  either 
aged  or  infirm.^  In  general,  a  witness  is  not  treated  as  being 
aged  in  the  sense  of  the  rule,  unless  he  is  seventy  years  of  age.^ 
But,  if  he  is  infirm,  or  in  ill  health,  to  an  extent  likely  to  en- 
danger or  destroy  his  life,  or  to  prevent  his  attendance  at  the 
trial,  his  testimony  may  be  taken  at  any  age.^  If  a  witness  is 
going  out  of  the  jurisdiction  of  the  court,  although  only  into  a 
state  or  country  under  the  same  general  sovereignty,  his  testi- 

1  Ante,  {  808. 

*  2  Story,  Eq.  Jur.  §  1518 ;  Cooper,  £q.  Fl.  67 ;  Ante,  §  803. 

*  Angell  V.  Angell,  1  Sim.  &  Sta.  88 ;  Ante,  §  808,  note.  The  caae  of  Philips  v. 
Carew,  1  P.  Wros.  117,  seems  the  other  wajr.  But  its  authority  has  been  questioned, 
and  seems  now  orermled  in  Angell  v.  Angell,  1  Sim.  &  Stu.  88,  98 ;  2  Story,  Eq. 
Jur.  S  1818,  note  (3). 

«  Cooper,  Eq.  PI.  67.    See  Dicher  o.  Power,  1  Dick.  112 ;  Shelley  v. ,  18  Ves. 

66;  Rowe  v. ,  13  Yes.  261. 

*  Shirley  v.  Ferrers,  8  P.  Wms.  77 ;  Pearson  v.  Ward,  2  Dick.  64a 

*  Cooper,  Eq.  PI.  67;  Fitzhugh  p.  Lee,  Ambler,  65;  Shelley  t%  — ,  18  Yes. 
66 ;  Rowe  r. ,  13  Yes.  261. 

1  Rid. ;  Philips  o.  Carew,  1  P.  Wms.  117. 


company  by  fraud,  might  be  delivered  prayer  to  take  testimony,  and  this,  not 

up  to  be  cancelled,  and  also  that  a  com-  being  a  prayer  to  perpetuate  testimony, 

mission  might  issue  for  the  examination  but  merely  asking  for  one  of  the  com- 

of  witnesses,  was  held  not  to  be  multi-  roon  incidents  of  the  suit,  was  regarded 

ikrious.     The  bill   presented  a  proper  as  not  affecting  the  general  scope  of  the 

case  for  equitable  relief,  apart  from  the  bill,  or  impairing  its  force  or  efficiency. 
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monj  may  also  be  taken ;  as,  for  example,  if  he  is  going  from 
England  to  Scotland;  or  in  America,  if  he  is  going  from  one 
state  to  another.^ 

§  809.  In  framing  the  bill,  therefore,  care  should  be  taken  to 
allege  all  the  material  facts,  upon  which  the  right  to  maintain 
the  bill  depends,  whether  it  is  dependent  upon  the  age,  or  the 
infirmity,  of  the  witness,  or  upon  his  being  about  to  depart  from 
the  country,  or  upon  his  being  a  single  witness.  And  there 
should  also  be  an  affidavit  annexed  to  the  bill,  of  the  circum- 
stances, by  which  the  evidence,  intended  to  be  perpetuated,  is 
in  danger  of  being  lost,  as  by  death,  departure  from  the  country, 
or  otherwise.^  The  reason  assigned  is  the  same,  which  has  been 
already  mentioned ;  that  it  has  a  tendency  to  change  the  juris- 
diction of  the  subject-matter  from  a  court  of  law  to  a  court  of 
equity.^  This  reason  is  perhaps  not  quite  satisfactory;  because 
the  aim  of  the  bill  is  in  no  sort  to  change  the  forum,  in  which 
the  merits  of  the  case  are  to  be  heard  and  tried ;  but  merely  to 
prevent  the  loss  of  the  testimony  at  the  trial.  A  better  ground 
would  seem  to  be,  that  the  bill  has  a  tendency  to  create  delays, 
and  may  be  used  as  an  instrument  imduly  to  retard  the  trial ; 
and  therefore  an  affidavit,  that  the  bill  is  well  founded,  is  re- 
quired.^ The  affidavit  should  be  positive,  as  to  the  material 
facts.  Thus,  for  example,  if  it  relies  upon  the  fact,  that  the 
witness  is  the  only  witness  to  a  material  fact,  it  will  not  be 
sufficient,  that  the  affidavit  states,  that  he  is  so  in  the  belief  of 
the  party ;  but  it  must  be  positively  stated,  that  he  is  the  only 
witness,  who  knows  the  fact* 

§  810.  In  other  respects,  the  general  rules,  already  stated  in 
regard  to  bills  to  perpetuate  testimony,  are  for  the  most  part 
applicable  to  bills  to  take  testimony  de  bene  esse;  and ,  therefore, 
it  is  unnecessary  to  repeat  them  in  this  place. 

§  811.  Thirdly,  in  regard  to  the  bill  of  discovery.  It  has 
been  truly  said,  that  every  bill  for  relief  is  in  reality  a  bill  of 
discovery,  since  it  asks  from  the  defendant  an  answer  upon  oath, 
as  to  all  the  matters  charged  in  the  bill,  and  seeks  from  him  a 

1  Botts  V.  Verelst,  2  Dick.  464. 

>  Cooper,  Eq.  PI.  67  ;  Mitf.  Eq.  Fl.  by  Jeremy,  62 ;  Angell  v,  Angell,  1  Sim.  & 
8tn.  83, 03;  Philips  v.  Carew,  1  P.  Wms.  117. 

*  Cooper,  £q.  PI.  67 ;  Mitf.  Eq.  Pi.  by  Jeremy,  62. 
4  See  Angell  v.  Angell,  1  Sim.  ft  8ta.  88, 92. 

•  Bowe  V. ,  18  Vet.  261. 
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discovery  of  all  such  matters.  ^  (a)  But  a  bill  of  discovery, 
emphatically  so  called,  of  which  we  are  now  treating,  is  a  bill 
for  the  discovery  of  facts,  resting  in  the  knowledge  of  the  de- 
fendant, or  of  deeds,  or  writings,  or  other  things  in  his  custody 
or  power,  and  seeking  no  relief  in  consequence  of  the  discovery, 
although  it  may  pray  for  the  stay  of  proceedings  at  law,  till 
the  discovery  is  made.^  The  bill  is  commonly  used  in  aid  of 
the  jurisdiction  of  some  court  of  law,  to  enable  the  party,  who 
prosecutes,  or  defends  an  action  at  law,  to  obtain  a  discovery  of 
the  facts,  which  are  material  to  the  prosecution  or  defence 
thereof.®  If  it  can  be  used  in  any  other  cases,  they  are  very  few, 
and  under  very  special  circumstances.*  It  is  a  vexed  question, 
upon  which  the  authorities  are  contradictory,  whether  a  bill  for 
discovery  lies  in  aid  of  a  suit  or  defence  to  a  suit  pending  in  a 
foreign  court  ^(6)    For  the  more  full  exposition  of  the  circum- 

1  Mitf.  £q.  PI.  by  Jeremy,  63;  2  Story,  Eq.  Jur.  §  689, 1483;  Cooper,  Eq.  PI.  68. 

<  Mitf.  Eq.  PL  by  Jeremy,  63 ;  2  Story,  Eq.  Jur.  §  1483. 

*  Mitf.  Eq.  PI.  by  Jeremy,  63,  188,  226;  Cooper,  Eq.  PI.  60;  Hare  on  Discovery, 
119, 120;  March  v.  Dayidson,  9  Paige,  680;  Lane  v,  Stebbins,  9  Paige,  622;  Pater- 
ton  V.  Bangs,  9  Paige,  627  ;  Post,  f  819. 

«  See  Hare  on  Disco?ery,  79, 110,  111 ;  Cardale  v.  Watkins,  6  Mad.  18. 

fi  In  Bent  v,  Toung,  9  Sim.  180,  the  yice-chanceUor  held,  that  a  bill  of  discoTery 
would  not  lie  in  aid  of  a  defence  to  a  suit  in  a  foreign  court;  and  he  stated  that  the 
case  of  Crowe  r.  Del  Rio  (Id.  186  note),  cited  in  Mitf.  Eq.  PI.  by  Jeremy,  186,  note 
{q)  did  not  support  the  doctrine.  But  in  Mitchell  v.  Smith,  1  Paige,  287,  Mr.  Clian- 
cellor  Walworth  held,  that  a  bill  of  discovery  would  lie  in  aid  of  a  prosecution  or  a 
defence  in  a  foreign  court 


(a)  Even  where,  as  under  the  proced- 
ure of  New  York,  bills  of  discovery  are 
abolished,  if  the  plaintiff  knows  that 
a  third  person  claims  an  interest  in  the 
subject-matter,  but  does  not  know  the 
nature,  extent,  or  merits  of  his  claim,  he 
may  make  such  person  a  party,  state  the 
facts,  and  require  him  to  disclose  his 
alleged  interest.  Townsend  i;.  Bogert, 
126  N.  Y.  370. 

(6)  The  later  authorities  permit  such 
a  bill  in  America.  See  Burgess  v.  Smith, 
2  Barb.  Ch.  276;  Mitchell  v.  Smith,  1 
Paige,  287 ;  Post  v.  Toledo  ftc.  Railroad, 
144  Mass.  341 ;  §  ^89  pott,  note.  But  in 
England,  the  dedsion  in  Bent  v.  Young 
is  still  the  rule.  Dreyf  as  Peruvian  Guano 
Co.  41  Ch.  D.  161.  In  Rindskopf  v, 
Platto,  29  Fed.  Rep.  ISO,  it  was  held, 


citing  Brown  v,  Swann,  10  Pet  497,  that 
if  full  discovery  can  be  obtained  by  ex- 
amining the  adverse  party  as  a  witness 
in  the  action  at  law,  a  bill  of  discovery 
will  not  lie  in  aid  of  that  action.  See 
also  Heath  v.  Erie  Ry.  Co.  9  Blatch.  316; 
Paton  V,  Majors,  46  Fed.  Rep.  210.  But 
see  Lovell  v.  Galloway,  17  Beav.  1 ;  Rus- 
sell V,  Dickeschied,  24  W.  Va.  61 ;  Can- 
non V,  McNab,  48  Ala.  99;  Millsaps  v. 
PfeifFer,  44  Miss.  806;  Union  P.  Ry.  Co. 
0.  Baltimore,  71  Md.  288.  Bills  of  dis- 
covery are  now  in  great  measure  super- 
seded by  the  enlargement  of  the  powers 
of  law  courts  enabling  them  to  execute 
their  own  processes  and  to  directly  com- 
pel disclosures  from  parties.  See  Ex 
parte  Boyd,  106  U.  S.  617,  667 ;  United 
States  V.  McLaughlin,  24  Fed.  Rep.  823, 
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stances,  under  which  it  lies,  the  learned  reader  is  referred  to 
other  works,  which  professedly  treat  upon  this  subject.^ 

§  312.  We  have  already  suggested,  that  a  bill  of  discovery, 
properly  so  called,  never  prays  any  relief.  If  a  bill,  therefore, 
which  is  maintainable  in  equity  solely  as  a  bill  for  discovery, 
should  contain  a  prayer  for  relief  also,  it  will,  in  England 
(although  not  in  America),  be  open  to  a  demurrer  to  the  whole 
bill ;  and  the  party  will  not  be  allowed  to  maintain  his  bill  for 
the  discovery  only ;  for  he  is  bound  to  shape  his  bill  according 
to  what  he  has  a  right  to  pray.^     But  the  defendant  may,  never- 

1  See  2  Stoiy,  Eq.  Jnr.  $  1480-1604 ;  Hare  on  Discoyery,  passim, 
s  Price  V.  James,  2  Bro.  Ch.  319;  Collia  v,  Swayne,  4  Bro.  Cli.  480;  Loker  v. 
Rolle,  3  Yes.  4,  7 ;  Hodgkin  v.  Longden,  8  Yes.  2;  Gordon  v.  Simpkinson,  11  Yes. 
609;  Mnckleston  v.  Brown,  6  Yes.  62;  Todd  v.  Gee»  17  Yes.  278;  Barker  v.  Dacie, 
6  Yes.  686 ;  Mitf.  Eq.  PI.  by  Jeremy,  188, 184 ;  PitU  v.  Short,  17  Yes.  213 ;  Jones  v. 
Jones,  8  Mer.  161, 170;  Williams  v.  Steward,  3  Mer.  602;  Cooper,  Eq.  PI.  68,  188 ; 
Deare  v.  Attorney  General,  1  Y.  &  Coll.  206, 206 ;  Albretcht  v.  Sassmann,  2  Yes.  ft 
B.  828;  Morris  v.  Morgan,  10  Sim.  841.  The  rule  formerly  adopted  in  England  was 
difibrent  It  was,  that  if  the  bill  was  for  discovery  and  relief,  and  it  was  good  for 
discovery  only,  a  general  demurrer  to  the  whole  bill  was  bad ;  for  though  the  party 
was  not  entitled  to  relief,  he  was  not  to  be  prejudiced  for  having  asked  too  much. 
Brandon  v.  Sands,  2  Yes.  Jr.  614 ;  Sutton  v,  Soirborough,  9  Yes.  76 ;  Attorney  Gen- 
eral V.  Brown,  1  Swanst  294;  Mitf.  Eq.  PI.  by  Jeremy,  183, 184.  In  New  York,  the 
old  English  rule  is  adhered  to ;  and,  indeed,  it  has  much  to  commend  it  See  Laight 
V.  Morgan,  1  Johns.  Cas.  429 ;  a.  o.  2  Caines  Cas.  344 ;  Le  Roy  i;.  Yeeder,  1  Johns. 
Cas.  423 ;  Le  Roy  v.  Serfis,  1  Caines  Cas.  1 ;  a.  o.  2  Caines  Cas.  176 ;  Kimberly  v. 
Sells,  3  Johns.  Ch.  467 ;  Livingston  v.  Livingston,  4  Johns.  Ch.  294 ;  Higinbotham 
r.  Burnet,  6  Johns.  Ch.  184.  The  proper  course  is  held,  in  New  York,  to  be,  to 
demur  to  the  r^ief ,  and  to  answer  to  the  discovery.  Higinbotham  v.  Burnet,  6  Johns. 
Ch.  184 ;  Brownell  o.  Curtis,  10  Paige,  210.  See  Ante,  §  806 ;  Post,  $  441,  646.  The 
same  doctrine  was  affirmed  in  the  Supreme  Court  of  the  United  States,  in  Livingston 
V.  Story,  9  Peters,  632,  668 ;  11  Id.  361,  where  Mr.  Justice  Thompson,  in  delivering 
the  opinion  of  the  court,  said :  "  And  if  any  part  of  the  bill  is  good,  and  entitles  the 
complainant  either  to  relief  or  discovery,  a  demurrer  to  the  whole  bill  cannot  be 
sustained.  It  is  an  established  and  universal  rule  of  pleading  in  chancery,  that  a 
defendant  may  meet  a  complainant's  bill  by  several  modes  of  defence.  He  may  de- 
mur, answer,  and  plead  to  diflerent  parts  of  a  bill.  So  that  if  a  bill  for  discovery  and 
relief  contains  proper  matter  for  the  one,  and  not  for  the  other,  the  defendant  should 
answer  the  proper,  and  demur  to  the  improper  matter.  But  if  he  demurs  to  the 
whole  bill,  the  demurrer  must  be  oveiruled."  [In  Mitchell  v.  Green,  10  Met  101,  it 
was  held,  that  if  a  bill  in  equity  seeks  relief  which  the  court  has  no  power  to  grant, 
and  also  seeks  a  discovery,  the  defendant  may  demur  to  the  whole  bill,  if  it  does  not 
aver  that  a  suit  at  law  is  pending,  or  is  about  to  be  brought,  in  which  a  discovery 
may  be  material] 

Preston   r.  Smith,  26  Fed.  Rep.    884;     Rep.  82 ;  Payne  v.  Bullard  (28  Miss.  88), 
Paine  v.  Warren,  88  Fed.  Rep.  367 ,  Col-     66  Am.  Dec.  74,  79,  note, 
gate  V.  Compagnie  Fran9aise,  23  Fed. 
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theless,  if  he  chooses,  demur  to  the  relief  only,  and  answer  as 
to  the  discovery  sought.  ^  (a)  Indeed,  if  he  files  a  plea  only  to 
the  relief,  he  is  bound  to  put  in  answer  giving  the  discovery ;  for 
in  such  a  case  he  professes  that  he  will  give  the  discovery,  and 
his  plea  will  be  bad  without  it^  If  a  bill  of  discovery  is  filed 
manifestly  in  aid  of  a  defence  at  law,  and  a  prayer  for  equitable 
relief  is  added,  the  defendant  is  not  bound  to  give  any  discovery 
beyond  what  is  incidental  to  that  relief;  for  by  mixing  up  the 
right  to  a  discovery  in  aid  of  a  defence  at  law  with  the  equita- 
ble relief,  he  would  get  the  discovery  designed  to  aid  the  de- 
fence, without  paying  the  costs  in  ordinary  cases  allowed  upon 
a  mere  bill  of  discovery.' 

§  818.  And  hence  it  is,  that  whenever  the  jurisdiction  of  a 
court  of  equity  is  mainly  founded  on  the  right  to  a  discovery,  and 
the  party  goes  on  to  seek  relief,  the  bill  must  contain  allegations 
sufficient  to  entitle  the  court  to  retain  the  bill  for  relief  if  the 

1  HodgkiD  r.  LoDgden,  8  Yet.  2;  Cooper,  Eq.  PL  117 ;  Whitchurch  v.  Golding,  2 
P.  Wms.  541 ;  a.  c.  nom.  Whitworth  r.  Gouldiog,  1  £q.  Abr.  14 ;  Todd  v.  Gee,  17  Ves. 
273 ;  North  v.  StrafTord,  3  P.  iWms.  14&  Where  a  bill  is  for  dlBcovery  and  relief,  a 
demurrer  to  the  relief  only,  if  sustained,  generally  defeats  tlie  discovery  also ;  for  In 
such  a  case,  the  discovery  is  incidental  to  the  relief.  Price  o.  James,  2  Bro.  Ch.  819 ; 
Sutton  V.  Scarborough,  0  Yes.  71,  76.  But  there  cannot  be  a  demurrer  to  the  dis- 
covery  only,  and  not  to  the  relief ;  for  that  would  be  to  demur,  not  to  the  thing  re- 
quired (the  relief)*  but  to  the  means  by  which  it  was  to  be  obtained.  Morgan  v. 
Harris,  2  Bro.  Ch.  128 ;  Waring  v.  Mackreth,  Forrest,  129;  Cooper,  Eq.  PI.  117 ;  Mitf. 
Eq.  PI.  by  Jeremy,  110, 183-186 ;  Deare  v.  Attorney  General,  1  Y.  &  ColL  197,  206, 
206.  Where  the  discovery  sought  is  not  a  mere  incident  to  the  relief  prayed,  if  the 
demurrer  be  to  the  latter  only,  it  would  seem  doubtful  whether  the  demurrer  would 
not  be  bad.  See  Hare  on  Discovery,  §  8,  pp.  OS ;  Mitf.  Eq.  PI.  by  Jeremy,  110, 188, 
and  notes ;  Angell  v.  Angell,  1  Sim.  ft  Stu.  83,  93.  In  order  to  prevent  the  opera- 
tion of  the  rule,  that  a  demurrer  to  the  relief,  if  good,  is  a  bar  to  any  discovery,  it 
was  formerly  a  practice  to  file  a  bill  at  first  for  discovery  only,  and  tiien,  after  the 
discovery  obtained  by  amending  the  bill,  to  try  the  title  to  relief.  But  this  practice 
is  now  discountenanced,  except  in  cases  where  it  is  clear  that  the  proper  relief  is  to 
be  had  in  equity ;  and  then  an  amendment  will  be  allowed.  See  Mitf.  Eq.  PI.  by 
Jeremy,  178,  note  (n) ;  Hare  on  Discovery,  22-24 ;  Butterworth  v.  Bailey,  16  Yes. 
803;  Whitworth  i;.  Davis,  1  Yes.  &  B.  646;  Lousada  v,  Templer,  2  Russ.  664,  666; 
Severn  r.  Fletcher,  6  Sim.  467 ;  Frietas  v.  Dos  Santos,  1  Y.  ft  Jer.  674 ;  Jackson  v. 
Strong,  18  Price,  494. 

2  King  t^.  Homing,  9  Sim.  69. 

>  Desborough  v.  Curlewis,  8  Y.  ft  Coll.  176, 178. 

(a)  A  bill  brought  substantially  for  Bidwell,  140  Mass.  271 ;  McClanahan  p. 

relief,  and  asking  also  for  discovery,  can-  Davis,  8  How.  170 ;  Yenner  v.  Atchison 

not  be  maintained  for  discovery  if  it  can-  ftc.  R.  Co.  28  Fed.  Rep.  681. 
not  be  maintained  for  relief.    Emery  v. 
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discovery  should  be  effectual ;  otherwise  it  will  be  demurrable. 
Thus,  for  example,  if  a  plaintiff  should  seek  to  obtain  a  discov- 
ery from  the  defendant,  of  a  bond  lost  or  destroyed,  and  also 
relief,  consequent  upon  the  discovery,  he  is  required  to  make  a 
suggestion  in  his  bill,  that  without  such  discovery  he  has  not 
evidence  sufficient  to  maintain  a  suit  at  law ;  and  also  to  annex 
an  affidavit  of  the  loss  or  destruction  of  the  bond ;  for  if  it  is  not 
lost  or  destroyed,  or  if  he  has  other  sufficient  evidence  to  estab- 
lish its  contents  in  proof,  his  proper  remedy  is  at  law ;  and,  for 
want  of  such  averments,  his  bill  would  be  demurrable.^ 

§  814.  What  constitutes,  in  the  sense  of  the  rule,  a  prayer  for 
relief,  is  a  matter  of  some  nicety ;  for  there  are  some  kinds  of 
equitable  relief,  which  may  be  sought  by  a  bill,  whose  main 
object  is  the  discovery  of  evidence,  and  where  the  refusal  of  that 
relief  would  not  be  decisive  against  granting  the  discovery.^ 
Lord  Redesdale  has  said,  that  to  administer  to  the  ends  of  jus- 
tice, without  pronouncing  any  judgment,  which  may  affect  any 
rights,  the  courts  of  equity,  in  many  cases,  compel  a  discovery, 
which  may  enable  other  courts  to  decide  on  the  subject^  This 
suggestion,  perhaps,  furnishes  the  means  of  defining  the  sort  of 
relief  which  is  within  the  contemplation  of  the  rule.  The  court 
cannot  pronounce  any  judgment  on  the  rights  of  the  parties, 
except  upon  a  hearing  of  the  cause.  It  would  seem  therefore  to 
follow,  that  if  any  exercise  of  the  jurisdiction  of  the  court  is 
prayed,  which  involves  the  necessity  of  a  hearing,  and  a  decree 
or  a  decretal  order  on  those  rights,  the  suit  is  thereby  rendered 
a  suit  for  relief,  and  is  liable  to  all  the  incidents  of  that  pro- 
ceeding, (a)  On  the  other  hand,  if  the  assistance  which  is 
prayed  in  addition  to  the  discovery,  be  such  as  the  court  will 
give  without  a  hearing  of  the  cause,  and  no  decree  or  decretal 
order  be  necessary  on  any  rights,  as  no  judgment  on  any  right  is 
required,  the  rule  would  seem  to  be  inapplicable.^ 

1  Mitf .  Eq.  PI.  by  Jeremy,  124,  125 ;  1  Story,  Eq.  Jur.  §  81-86 ;  Walmsley  r. 
Child,  1  Vet.  841,  345;  Whitfield  v.  Fausset,  1  Yes.  892;  Ante,  §  288;  Findlay  r. 
Hiode,  1  Peters,  241.  But  the  objection  wiU  be  waived  by  a  general  answer.  Ibid 
See  Ante,  §  804. 

'  Hare  on  Discorery,  12,  18. 

<  Mitf.  Eq.  PI.  by  Jeremy,  148. 

*  Hare  on  Ditcorery,  12;  Ante,  §  17. 


(a)  Virginia  Ac.  Mannf.  Ck>.  v.  Hale  (Ala.),  9  Sa  260. 
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§  815.  This  distinction  may  be  illustrated  by  a  few  common 
examples.  It  is  a  natural,  if  not  a  necessary,  incident  to  the 
usefulness  of  a  bill  of  discovery,  that  in  the  mean  time,  and 
until  the  discovery  is  obtained,  the  proceedings  in  the  suit  at 
law  should  be  stayed;  for  otherwise  the  discovery  might  be 
wholly  fruitless.  Hence,  bills  of  discovery  usually  contain  a 
prayer  for  an  injunction,  until  the  discovery  is  obtained.  In 
one  sense,  this  is  a  prayer  for  relief.  But  it  being  relief,  which 
is  granted  upon  motion,  without  any  hearing  of  the  rights,  or 
merits  involved  in  the  cause,  it  does  not  fall  within  the  scope  of 
the  rule.^  So,  a  prayer  for  a  commission  to  examine  witnesses, 
infirm,  or  abroad,  or  to  perpetuate  the  testimony  of  witnesses, 
may  be  added  to  a  bill  of  discovery,  and  does  not  make  it  a  bill  for 
relief  within  the  rule ;  for  in  neither  of  these  cases  is  the  cause 
ever  brought  to  a  hearing.*  So,  a  prayer  for  the  production  of 
deeds  in  court,  of  which  a  discovery  is  sought,  is  not  such  a 
prayer  for  relief;  for  it  is  merely  incidental  to  the  discovery, 
and  may  be  obtained  upon  motion,  where  the  bill  is  for  discovery 
only.'  Nor  would  a  prayer,  that  the  deeds  or  papers  sought  to 
be  discovered,  when  discovered,  should  be  produced  as  evidence 
at  the  trial,  be  deemed  a  prayer  for  relief ;  for  it  is  a  necessary 
part  of  the  order  of  the  court  upon  bills  for  discovery  of  deeds 
and  papers  in  aid  of  a  trial  at  law.^ 

§  316.  On  the  other  hand,  if  a  bill  of  discovery  contains  the 
formal  prayer  for  general  relief,  that  the  plaintiff  "may  have 
such  further  and  other  relief,  as  the  circumstances  of  the  case 
may  require,  and  to  the  court  may  seem  meet;"  that  would  be 
construed  to  make  it  a  bill  for  relief.*    So,  a  prayer,  in  praying 

^  Hare  on  Discovery,  14 ;  Eden  on  Injunctions,  78,  79. 

s  Hare  on  Discovery,  12,  13 ;  Noble  v.  Garland,  19  Yes.  876 ;  King  r.  Allen,  4 
Mad.  247;  Thorpe  o.Macauley,  6  Mad.  218;  Hall  v,  Hoddesdon,  2  P.  Wros.  162; 
Vanghan  v.  Fitzgemld,  1  Sch.  ft  Lefr.  816 ;  AngeU  v.  AngeU,  1  Sim.  &  Sto.  88, 93. 
See  Ante,  f  303. 

>  Hare  on  Discovery,  16;  Barker  v.  Ray,  6  Mad.  64;  Crow  v.  Tyrell,  2  Mad. 

4oa 

^  Hare  on  Discovery,  16. 

»  Cooper,  Eq.  PI.  68,  188 ;  Hare  on  Discovery,  16, 17, 18 ;  Barton's  Suit  in  Eq.  55, 
note  (I) ;  AngeU  v.  Westcombe,  6  Sim. 80.  Tlie  authorities  do  not  seem  to  be  quite 
consistent  on  this  subject.  In  Whitchurch  v,  Golding,  2  P.  Wms.  541 ;  B  c.  1  Eq. 
Abr.  14 ;  the  bill  was  for  a  discovery,  and  contained  a  prayer  for  general  relief;  and 
on  demurrer  to  the  relief,  the  court  held  the  demurrer  bad,  because  the  bill  was  a 
mere  bill  for  discovery.  Brandon  v.  Sands,  2  Yes.  Jr.  514,  seems  to  recognize  tie 
same  doctrine.    So  does  Hodgens  v.  Scott,  2  Molloy,  436.    The  case  of  Rose  v. 
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process,  that  the  defendant  maj  abide  such  order  and  decree,  as 
the  court  shall  think  proper  to  make,  has  been  held  to  be  a 
prayer  of  relief;  but  this  seems  to  be  questionable  in  its  princi- 
ple.^ So,  any  special  prayer,  that  will  require  the  cause  to  be 
brought  to  a  hearing,  will  be  deemed  a  prayer  for  relief;  as, 
that  the  copy  of  a  will  may  be  decreed  to  be  a  true  copy.^  But 
a  prayer  "to  stand  by  and  abide  such  order"  as  to  the  court 
shall  seem  meet,  without  adding  the  word  decree,  would  not  be 
deemed  a  prayer  for  relief,  but  merely  for  such  an  order  as  is 
consistent  with  the  general  scope  of  the  case  made  by  the  bill.^ 
Why  an  equally  liberal  interpretation  should  not  prevail,  when 
the  word  decree  is  added,  if  it  is  obvious  that  the  party  seeks  no 
other  relief  than  what  may  properly  be  given  upon  a  mere  bill  of 
discovery,  it  is  not  very  easy  to  say. 

§  317.  In  regard  to  the  frame  of  a  bill  of  discovery,  it  may  be 
generally  stated,  that  it  must  clearly  show,  that  it  is  brought  by 
persons,  and  for  objects,  and  under  circumstances,  entitling  it  to 
be  maintained  by  the  court.  One  of  the  fundamental  rules  of 
this  branch  of  equity  jurisprudence  is,  that  the  plaintiff  is  enti- 
tled only  to  a  discovery  of  what  is  necessary  to  maintain  his 
own  title;  as,  for  example,  of  deeds  under  which  he  claims. 
But  he  is  not  entitled  to  have  a  discovery  of  the  title  of  the 
other  party,  from  whom  he  seeks  the  discovery.*    Hence  it  may 

Gannel,  3  Atk.  489,  is  the  other  way.  So  is  Allan  v,  Copeland,  8  Price,  422 ;  and 
Ambury  t^.  Jones,  Tounge,  199 ;  and  Angell  v.  Westcombe,  0  Sim.  80 ;  and  Mellish 
r.  Richardson,  12  Price,  684. 

1  Rose  V.  Gannel,  8  Atk.  489 ;  Ambury  v.  Jones,  Younge,  199 ;  James  v.  Herriott, 
6  Sim.  428.  Contra,  Angell  v.  Westoombe,  6  Sim.  80.  See  Baker  v.  Braraah,  7  Sim. 
17;  Schnsppel  o.  Redfleld,  6  Paige,  246;  Mclntyre  o.  Union  College,  6  Paige,  242, 
243. 

3  See  Vaughan  v.  Fitzgerald,  1  Sch  &  Lefr.  816. 

s  Baker  v.  Bramah,  7  Sim.  17.  See  also  Schrcsppel  i;.  Redfield,  6  Paige,  246 ; 
Mclntyre  v.  Union  College,  6  Paige,  242,  248. 

*  Cooper,  Eq.  PL  58;  Mitf.  Eq.  PI.  by  Jeremy,  190, 191 ;  2  Story,  Eq.  Jur.  §  1490. 
Mr.  Wigrara,  in  his  work  on  Points  in  the  Law  of  Discovery  (p.  16,  2d  edit.),  states 
the  proposition  thus :  "  It  is  the  right,  as  a  general  rule,  of  a  plaintiff  in  equity  to 
exact  from  the  defendant  a  discovery  upon  both  as  to  all  matters  of  fact,  which, 
being  well  pleaded  in  a  bill,  are  material  to  the  plaintiflfs  case  about  to  come  on  for 
trial,  and  which  the  defendant  does  not  by  his  form  of  pleading  admit."  He  adds 
(p.  16  and  p.  261,  2d  edit.),  **  The  right  of  a  plaintiff  in  equity  to  tlie  benefit  of  the 
defendant's  oath  is  limited  to  a  discovery  of  such  material  facts  as  relate  to  the 
plaintifiTs  case,  and  does  not  extend  to  a  discovery  of  the  manner  in  which  the  de- 
fendant's case  is  to  be  exclusively  established,  or  to  evidence  which  relates  exclu- 
sively to  his  case." 
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be  stated,  as  a  general  rule,  that  the  bill  must  show  such  a  case, 
as  renders  the  discovery  material  to  the  plaintiff  in  the  bill,  to 
support  or  defend  a  suit.^ 

§  318.  The  bill  should  show,  that  the  plaintiff  has  a  title  and 
interest,  and  what  that  title  and  interest  are,  in  the  subject- 
matter,  respecting  which  the  discovery  is  sought;  for  a  mere 
stranger  cannot  maintain  a  bill  for  the  discovery  of  another's 
title.  2  So,  the  title  and  inter 3st  must  be  shown  to  be  present 
and  vested ;  for,  where  the  plaintiff  in  his  bill  shows  only  the 
probability  of  a  future  title  or  interest  upon  an  event,  which 
may  never  happen,  he  has  no  right  to  institute  any  suit  concern- 
ing it,  either  for  discovery  or  for  relief.'  But  if  the  plaintiff 
shows  a  complete  title  or  interest,  although  it  is,  or  may  be 
litigated,  that  will  be  sufficient;  for  its  validity  cannot  be  as- 
certained, until  the  litigation  is  determined.^ 

§  319.  In  the  next  place,  the  bill,  too,  must  not  only  show  an 
interest  in  the  plaintiff  in  the  subject-matter,  to  which  the  re- 
quired discovery  relates ;  and  such  an  interest  as  entitles  him  to 
call  on  the  defendant,  for  the  discovery ;  but  it  must  also  state  a 
case,  which  will  constitute  a  just  ground  for  a  suit  or  a  defence 
at  law.*  The  object  of  the  court  in  compelling  a  discovery  is,  to 
enable  some  other  court  to  decide  on  matters  in  dispute  between 
the  parties,  the  discovery  of  which  is  material.  If  the  bill  does 
.  not  show  such  a  case,  as  renders  the  discovery  material  to  sup- 
port or  defend  a  suit,  it  is  plainly  not  a  case  for  the  interposition 
of  the  court.®  (a)    Therefore,  where  a  plaintiff  filed  a  bill  for  a 

1  1  Mont.  Eq.  PI.  269. 

s  Cooper,  Eq.  PL  68;  Mitf.  Eq.  PI.  by  Jeremy,  154-167, 187 ;  Peaie  v-  Pease,  8 
Met.  S96. 

s  Mitf.  Eq.  PI.  by  Jeremy,  166, 167 ;  SackviU  v.  Ayleworth,  1  Vem.  106 ;  Ante, 
§  801.  [Thus  the  heir  during  the  life  of  the  ancestor  has  no  sach  interest  in  the 
estate  as  will  justify  him  in  bringing  a  bill  for  the  discovery  of  facts  or  documents, 
as  the  necessary  muniments  to  the  title.    Keene's  Appeal,  60  Penn.  St.  604.] 

«  Mitf.  Eq.  PI.  by  Jeremy,  167. 

ft  Mitf.  Eq.  PI.  by  Jeremy,  187 ;  Hare  on  Discovery,  43 ;  Mclntyre  i;.  Bfandus,  3 
Johns.  Ch.  46. 

«  Mitf.  Eq.  PI.  by  Jeremy,  191,  192 ;  Leggett  v.  Postley,  2  Paige,  601 ;  2  Story, 
Eq.  Jnr.  §  1497 ;  Bishop  of  London  v.  Fytclie,  1  Bro.  Ch.  96 ;  Selby  r.  Crew,  2  Anst. 
604.  Therefore,  if  it  appears  on  the  face  of  the  bill  that  the  plaintiff  is  entitled  to 
no  remedy  at  law,  a  discovery  will  not  be  granted ;  for  it  would  be  purely  imperti- 


(a)  The  discovery  must  be  shown  to      useful.    Nussbaum  v,  Heilbron,  63  Qa. 
be  necessary,  not  merely  desirable  or      312. 
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discovery  merely  to  support  an  action,  which,  he  alleged  by  his 
bill,  he  intended  to  commence  in  a  court  of  common  law;  al- 
though by  this  allegation  he  brought  his  case  within  the  juris- 
diction of  a  court  of  equity  to  compel  a  discovery,  yet  the  court 
being  of  opinion,  that  the  case  stated  by  the  bill  was  not  such  as 
would  support  an  action  at  law,  a  demurrer  was  allowed.  For, 
unless  the  plaintiff  had  a  title  to  recover  in  an  action  at  law, 
supposing  his  case  to  be  true,  he  had  no  title  to  the  assistance 
of  a* court  of  equity,  to  obtain  from  the  confession  of  the  defend- 
ant evidence  of  the  truth  of  the  case.^  So,  where,  upon  a  bill 
filed  by  a  creditor,  alleging  that  he  had  obtained  judgment 
against  his  debtor,  and  that  the  defendant,  to  deprive  him  of  the 
benefit  of  his  judgment,  had  got  into  his  hands  goods  of  the 
debtor  under  pretence  of  a  debt  due  to  himself,  and  praying  a 
discovery  of  the  goods,  the  defendant  demurred;  because  the 
plaintiff  had  not  alleged,  that  he  had  sued  out  execution ;  and 
until  he  had  so  done,  the  goods  were  not  bound  by  the  judgment, 
and  consequently  the  plaintiff  had  no  title  to  the  discovery ;  and 
the  demurrer  was  allowed,^ 

nent.  Bondeau  v,  Wyatt,  3  Bro.  Ch.  154 ;  Cholmondeley  v.  Clinton,  Turn.  &  Rum. 
107 

1  DebigKe  v.  Howe,  in  Chanceiy,  Hilary  Term,  1782,  cited  in  Mitf.  £q.  PI.  by 
Jeremy,  4th  ed.  187,  note  (x) ;  and  in  3  Bro.  Ch.  165 ;  Wallis  v,  Portland,  3  Ves. 
494;  Kensington  v.  Mansell,  18  Ves.  240;  Ante,  §  257  (a) ;  Post,  f  558,  550;  Neate 
V,  Marlborough,  8  Myl.  &  Cr.  407.  416,  417  ;  Ante,  §  257  a. 

'  Mitf.  Eq.  PI.  by  Jeremy,  126, 187, 188.  It  is  laid  down,  in  Leggett  v.  Postley,  2 
Paige,  601,  that  when  a  party  asks  the  interposition  of  a  court  of  equity  to  stay  a 
proceeding  at  law,  eitlier  by  a  temporary  injunction  or  otherwise,  on  the  ground  that 
a  discovery  is  necessary  to  aid  him  in  his  defence,  he  must  not  only  show  that  the 
facts  as  to  which  a  discovery  is  sought  are  material,  but  he  must  show  affirmatively 
in  his  bill  that  his  right  of  defence  cannot  be  established  at  law  by  the  testimony  of 
witnesses,  or  without  the  aid  of  the  discovery  he  seeks.  The  same  doctrine  is 
sUted  in  Gelston  v  Hoyt,  1  Johns.  Ch.  548,  548  (2  Story,  Eq.  Jur.  §  1495,  note  s.  c.) : 
and  Seymour  v,  Seymour,  4  Johns.  Ch.  411.  But  it  is  material  to  state  that  both  of 
these  last  cases  were  bills  seeking  relief,  as  well  as  for  discovery,  and  therefore  faU 
within  the  principle  of  Bussell  v.  Clarke,  7  Cranch,  89,  wbicli  decides  that  if  a  party 
seeks  to  withdraw  the  suit  from  the  court  of  law  to  equity,  upon  the  ground  of  a  dis- 
covery, that  discovery  must  be  established  by  the  answer  in  order  to  entitle  the  court 
to  maintain  the  bill  fbr  relief.  See  also  Laight  r.  Morgan,  1  Johns.  Cas.  429 ;  Williams 
V  Wann,  8  Blackf .  477.  But  this  by  no  means  establishes  the  doctrine  that  if  the  bill  is 
for  discovery  only,  it  is  necessary  to  aver  that  the  party  cannot  otherwise  establish  his 
defence  at  law.  There  does  not  appear  to  be  any  such  doctrine  in  the  English  courts 
of  equity.  On  the  contrary,  it  is  laid  down  that  a  party  may  maintain  a  bill  of  dis- 
covery not  only  when  he  is  destitute  of  otiier  evidence  to  establish  his  case,  but  also 
to  aid  such  evidence,  or  to  render  it  unnecessary.    See  Hare  on  Discovery,  1, 110; 
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§  820.  The  bill  must  also  set  forth  with  reasonable  certainty 
the  title  of  the  plaintiff;  and  if  it  seeks  the  discovery  of  deeds 
and  accounts,  it  must  also  describe  them  with  reasonable  cer- 
tainty. Therefore  (as  we  have  seen)  where  a  bill  stated  gen- 
erally, that  under  some  deeds  of  settlement  in  the  custody  of  the 
defendant,  the  plaintiff  was  entitled  to  some  estates,  either  in 
fee  or  absolutely,  or  as  tenant  for  life,  or  in  tail  in  possession, 
or  in  some  other  manner,  as  by  the  deeds  in  the  custody  or 
power  of  the  defendant  would  appear,  and  prayed  a  discovery 
thereof;  upon  demurrer,  the  bill  was  held  bad  for  vagueness 
and  uncertainty,  and  was  to  be  treated  as  a  mere  fishing  bill.^ 

§  821.  The  bill  must  also  state,  that  the  discovery  is  asked 
for  the  purpose  of  some  suit  brought,  or  intended  to  be  brought; 
for  otherwise  it  will  not  be  maintained,  as  courts  of  equity  do 
not  grant  a  discovery  to  gratify  mere  curiosity,  but  to  aid  some 
legal  proceeding.^  It  must  also  set  forth  with  reasonable  cer- 
tainty the  nature  of  the  suit,  which  is  brought,  or  if  not  brought, 
the  nature  of  the  claim  or  right,  to  support  which  the  suit  is 
intended  to  be  brought,  and  against  whom,  in  particular,  it  is  to 
be  brought  If,  for  example,  a  claim  for  duties  is  made,  it 
ought  to  be  stated  how,  and  in  what  right,  they  are  claimed. 
Lord  Eldon  has  spoken  in  an  emphatic  manner  upon  this  sub' 
ject  '^That,  where  the  bill  (said  he)  avers,  that  an  action  is 
brought,  or,  where  the  necessary  effect  in  law  of  the  case  stated 
by  the  bill  appears  to  be,  that  the  plaintiff  has  a  right  to  bring 
an  action,  he  has  a  right  to  a  discovery,  to  aid  that  action,  so 
alleged  to  be  brought,  or  which  he  appears  to  have  a  right  and 
an  intention  to  bring,  cannot  be  disputed.     But  it  has  never  yet 

Montague  v.  Dudman,  2  Ves.  906;  Wigram  on  Disooreiy,  4,  6^  25;  Brereton  v. 
Gamul,  2  Atk.  241 ;  [Stacy  v.  Pearson,  3  Rich.  Eq.  162;  Peck  v.  Ashley,  12  Met. 
481 ;]  Finch  v.  Finch,  2  Yes.  491.  Lord  Redesdale  lays  it  down  that «'  the  plaintiff 
may  require  this  discoveryi  either  because  he  cannot  prove  the  facts,  or  in  aid  of 
proof,  and  to  avoid  expense."  Mitf .  Eq.  Pi.  by  Jeremy,  807.  Mr.  Chancellor  Wal- 
worth, in  March  v.  Davison,  9  Paige,  680,  expressly  overruled  the  doctrine,  which  he 
was  supposed  by  the  reporter  to  have  held  in  Leggett  v.  Postley,  2  Paige,  001 ;  Ante, 
f  811 ;  Post,  §  324  a,  846.  In  GlengaU  v,  Frazer,  2  Hare,  99,  106,  Mr.  Vice-chancel- 
lor Wigram  said  :  "The  plaintiff  is  in  this  court  entitled  to  an  answer  from  the  de- 
fendant, not  only  in  respect  to  facts  which  he  cannot  otherwise  prove,  but  also  as  to 
facts  the  admission  of  which  will  relieve  him  from  the  necessity  of  adducing  proof 
from  other  sources."  [See  also  Williams  v.  Wann,  8  Blackf  477 ;  Chambers  v. 
Warren,  13  111.  821.] 

1  Ry ves  o.  Ry ves,  3  Yes.  Jr.  343 ;  Ante,  J  ^& 

>  Cardale  v.  Watkins,  6  Mad.  18. 
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been,  nor  can  it  be,  laid  down,  that  you  can  file  a  bill,  not  ven- 
turing to  state  who  are  the  persons  against  whom  the  action  is 
to  be  brought;  not  stating  such  circumstances  as  may  enable  the 
court,  which  must  be  taken  to  know  the  law,  and  therefore  the 
liabilities  of  the  defendants,  to  judge ;  but  stating  circumstances ; 
and  averring,  that  you  have  a  right  to  an  action  against  the  de- 
fendants, or  some  of  them.  That  of  necessity  admits,  that  some 
of  the  defendants  may  be  only  witnesses;  and  against  them  there 
is  no  right  to  file  such  a  bill.  The  fraud  (in  this  case)  is  not 
charged  as  against  the  third  partner.  If  you  had  said  that  by 
reason  of  the  combination  it  was  so  managed,  that  you  could  not 
bring  an  action,  and  therefore  there  ought  to  be  an  account  of 
the  fees  in  this  court,  it  might  have  been  so  shaped.  So,  you 
might  allege,  perhaps,  that  the  person  entering  goods  of  an  alien 
in  the  name  of  a  natural  subject,  would  be  liable  at  law  to  pay 
the  alien  duty:  or  you  might  state  that  an  individual  enters 
goods  in  his  own  name,  knowing  them  to  be  the  goods  of  an 
alien ;  and  therefore  is  liable  to  an  account.  But  you  must  state 
who  the  individual  is ;  for  you  have  no  right  to  a  discovery  ex- 
cept against  the  person  against  whom  you  aver  that  you  mean  to 
bring  the  action."^ 

§  322.  In  regard  to  the  nature  of  the  suit,  also,  the  ground  is 
equally  clear ;  for  there  are  certain  sorts  of  suits,  in  respect  to 
which  a  court  of  equity  will  not  interfere,  or  give  aid  by  way  of 
discovery ;  as,  for  example,  a  suit  for  a  penalty,  or  a  forfeiture, 
or  in  aid  of  a  writ  of  mandamus^  or  of  a  criminal  prosecution.^ 
Where  the  bill  is  brought  before  any  action,  it  is  usual  to  aver 
in  the  bill,  that  the  discovery  of  the  facts  is  necessary  to  enable 
the  party  to  commence  his  suit  right  ^ 

§  323.  The  bill  must  generally  show,  that  the  defendant  has 
some  interest  in  the  subject-matter  of  the  discovery ;  for,  if  he 
is  a  mere  witness,  the  bill  cannot  ordinarily  be  maintained 

1  Mayor  of  London  v.  Levy,  S  Yes.  898 ;  Attorney  General  v.  Conroy,  2  Jones 
(Irish),  791. 

*  2  Story,  Eq.  Jur.  J  1494 ;  Montague  v.  Dadman,  2  Ves.  898 ;  Leggett  v.  Postley, 
2  Paige,  699;  Post,  f  568. 

*  Moodalay  v,  Morton,  1  Bro.  Ch.  409, 471 ;  s.  c.  2  Dick.  652.  See  Hare  on  Dis- 
covery, 61, 110.  It  has  heen  said  that  it  is  not  necessary  in  a  simple  bill  of  disoov 
ery  to  allege  that  the  complainant  is  not  able  to  prove  his  case  at  law  without  the 
bcmeilt  of  the  discovery  sought     Atlantic  Ins.  Co.  v.  Lunar,  1  Sandf.  Ch.  91. 
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against  him.  \a)  If  the  bill  alleges,  that  the  defendant  has  a 
claim  to  such  an  interest,  and  states  it,  that  will  be  sufficient 
to  prevent  a  demurrer,  although  in  fact  the  defendant  has  no 
interest  But,  then,  the  plaintiff  may  avail  himself  of  the 
objection  in  another  form.* 

§  324.  And  it  will  not  in  all  cases  be  sufficient  to  show  by  the 
bill,  that  both  the  plaintiff  and  defendant  have  an  interest  in 
the  subject-matter  of  the  suit  But  if  the  right  to  discovery 
arises  from  any  privity  of  title  between  them,  there  must  be  an 
averment  in  the  bill  of  that  privity,  and  what  its  true  nature  and 
character  are,  with  reasonable  certainty.^ 

§  824  a.  In  the  next  place,  it  must  be  shown,  upon  the  face  of 
the  bill,  that  the  discovery  is  material  to  the  defence  at  law  of 
the  party,  seeking  the  discovery,  and  how  and  in  what  manner 
it  is  material.^  But  it  is  not  necessary  to  aver,  that  the  dis- 
covery is  absolutely  necessary  or  indispensable  to  that  defence. 
It  will  be  sufficient  to  state  and  show  that  it  is  material  evi- 
dence.^ Thus,  for  example,  it  is  not  necessary  to  allege  in  the 
bill,  that  the  plaintiff  has  no  other  witness  or  evidence  to  estab- 
lish at  law  the  facts  of  which  the  discovery  is  sought;  for  he  is 
entitled  to  it,  if  it  be  merely  cumulative  evidence  of  material 
facts.®  It  would  be  otherwise,  if  the  bill  should  not  only  ask 
discovery,  but  should  ask  relief  in  equity ;  for  in  the  latter  case 
the  bill  would  seek  to  withdraw  the  whole  jurisdiction  from  the 
proper  court  of  law,  and  to  give  it  to  the  court  of  equity.^ 

§  825.  In  the  next  place,  the  bill  should  set  forth  in  particular 
the  matters,  to  which  the  discovery  is  sought ;  for  the  other  party 
is  not  bound  to  make  answer  to  vague  and  loose  surmises.  On 
this  account  where  a  bill  of  discovery  was  brought  by  an  execu- 
trix, stating  generally,  that  a  demand  had  been  made  upon  her, 

1  Mayor  of  London  r.  Lery,  8  Ves.  404.  405;  Dineley  v,  Dineley,  2  Atk.  894; 
Whiteworth  v.  Dayis,  1  Veg.  &  B.  660 ;  [ Wakeman  v,  Bailey,  3  Barb.  Ch.  482.) 

«  Mitf.  Eq.  PI.  by  Jeremy,  181 ;  2  Story,  Eq.  Jur.  f  1499. 

»  Mitf.  Eq.  PI.  by  Jeremy,  189, 190. 

♦  Lane  v.  Stebbins,  9  Paige,  022 ;  Maroh  v.  Davison,  9  Paige,  680 ;  Post,  §  846 ; 
Many  v.  Beekman  Iron  Co.  9  Paige,  188 ;  Ante,  f  319  and  note ;  Mitf.  Eq.  PL  by 
Jeremy,  807. 

»  Ibid.  •  Ibid.  '  Ibid. 


(a)  In  a  creditor's  bill  the  plaintiff     pated  in  the  frand.    Importers'  Bank  a 
may,   for    the   purpose    of    discovery,     Littell,  41  N.  J.  Eq.  29. 
properly  join  as  parties  all  who  partici- 
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as  executrix,  by  the  defendant,  which  she  had  refused  to  pay, 
and  he  had  sued  her  therefor;  and  that  the  executrix  knew 
nothing  of  the  demand  of  her  own  knowledge ;  but  believed  it  to 
be  unjust,  because  the  defendant  took  no  measures  to  liquidate  it 
in  the  testator's  lifetime,  and  did  not  produce  any  vouchers ;  and 
that  she  could  not,  without  a  discovery  of  all  the  facts,  safely 
proceed  to  a  trial  at  law  in  the  suit ;  and  prayed  a  discovery ;  it 
was  held,  that  the  bill  was  bad,  and  was  a  mere  fishing  bill,  (a) 
amounting  only  to  a  statement,  that  the  executrix  was  sued  at 
law,  and  did  not  show  for  what,  and  therefore  asked  a  discovery 
beforehand,  although  she  had  reason  to  conclude,  that  the  suit 
was  upon  some  groundless  pretence.  It  set  forth  no  facts,  mate- 
rial to  a  defence  at  law,  and  merely  sought  a  discovery  of  the 
grounds  of  the  suit  at  law.^ 


CHAPTER  VIIL 

BILLS    NOT    ORIGINAL. 

§  826.  Bills  not  original,  as  we  have  seen,  presuppose  a  suit 
to  have  been  already  commenced  and  litigated  between  the  same 
parties  in  regard  to  the  same  subject-matter,  and  they  are  prop- 
erly of  two  classes.  (1. )  Such  as.  are  an  addition  to,  or  a  con- 
tinuance, or  a  dependency,  of  the  original  bill.^  Or  (2.)  Such 
as  are  brought  for  the  purpose  of  cross-litigation  or  of  contro- 
verting, or  suspending,  or  reversing  some  decree  or  order  of  the 
court,    or  of  carrying  it  into  execution.*    The    former  class 

1  Newkerk  v.  Willett,  2  Gaines  Gas.  296.  See  also  Frietas  v.  Dos  Santos,  1  Y.  & 
Jer.  674.  [When  a  bill  prays  alternative  relief  and  the  plaintiff  would  only  be  en- 
titled to  the  discorery  in  one  of  the  alternatiyes,  which  is  not  the  one  principally 
relied  npon  in  the  bill,  and  the  information  is  not  important  in  determining  to  which 
of  the  altematives  the  plaintiff  is  entitled,  such  disooTery  will  not  be  compelled 
before  the  hearing.    Lett  v.  Parry,  1  H.  &  M.  617.] 

«  Ante,  §  16,  20. 

*  Ante,  f  16, 20 ;  Post,  f  882-88S. 


(a)  Lewis  v,  Sbainwald,  7  Sawyer,  403. 
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furnishes  the  means  of  supplying  the  defects  of  a  suit,  of  con- 
tinuing it,  if  abated,  and  of  obtaining  the  benefit  of  it  These 
means  are:  (1.)  By  a  supplemental  bill.  (2.)  By  an  original 
bill,  in  the  nature  of  a  supplemental  bill.  (3. )  By  a  bill  of  re- 
vivor. (4.)  By  an  original  bill  in  the  nature  of  a  bill  of  revivor. 
(6.)  By  a  bill  of  revivor  and  supplement  The  second  class  in- 
cludes :  (1. )  A  cross-bill.  (2. )  A  bill  of  review.  (3. )  A  bill  to 
impeach  a  decree  upon  the  ground  of  fraud.  (4.)  A  bill  to  sus- 
pend the  operation  of  a  decree.  (t5. )  A  bill  to  carry  a  former 
decree  into  execution.  (6.)  A  bill  partaking  in  some  measure 
of  the  character  of  some  one  or  more  of  both  of  these  classes  of 
bills ;  such  as  a  bill  in  the  nature  of  a  supplemental  bill,  or  in 
the  nature  of  a  bill  of  revivor,  or  in  the  nature  of  a  bill  of  re- 
view, and  others  of  a  kindred  character.^  It  may  be  proper  to 
give  a  sketch  of  the  frame  and  objects  of  each  of  these  classes 
and  varieties. 

§  327.  Before,  however,  entering  upon  the  consideration  of 
these  different  sorts  of  bills,  it  may  be  useful  to  make  some 
preliminary  statements,  which  will  serve  more  fully  to  unfold 
their  nature  and  character ;  and  in  this,  and,  indeed,  in  all  the 
subsequent  explanations  of  these  varieties  of  bills,  recourse 
must  be  almost  exclusively  had  to  the  admirable  treatise  of  Lord 
Redesdale.* 

§  328.  A  suit  may  be  defective  in  its  original  structure,  either 
from  the  want  of  a  full  statement  of  the  material  facts,  or  from 
the  want  of  proper  parties,  or  from  the  want  of  asking  suitable 
discoveries,  or  from  other  like  defects,  where  no  event  has  oc- 
curred subsequent  to  the  institution  of  the  suit,  affecting  the 
rights  or  interests  of  the  parties.  In  such  a  case,  as  we  shall 
presently  see,  the  defect  may  be  cured  either  by  an  amendment 
of  the  bill,  or  by  a  supplemental  bill,  under  the  circumstances, 
which  will  be  hereafter  stated.^  On  the  other  hand,  a  suit  may 
be  perfect  in  its  institution ;  and  yet,  by  some  event,  subsequent 

1  Ante,  §  20,  21 ;  Post,  §  388-482. 

3  A  very  large  portion  of  the  following  remarks,  as  to  these  different  kinds  of  bills 
is  borrowed  from  Lord  Redesdale's  treatise,  with  little  more  than  an  occasional  ver- 
bal alteration.  I  have  not  the  presumption  to  suppose  that  upon  so  complicated  a 
subject  I  could  add  anything  to  the  remarks  of  this  great  master  in  equity,  upon 
whose  work  the  highest  eulogy  was  pronounced  by  Lord  Eldon,  in  Lloyd  v,  Johnes, 
0  Yes.  54.  Occasionally  I  have  copied  from  Mr.  Cooper,  where  his  explanations 
were  more  full  and  satisfactory. 

*  Mitf.  £q.  PI.  by  Jeremy,  65,  61 ;  Post,  S  382-336. 
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to  the  filing  of  the  original  bill,  it  may  become  defective,  so  that 
no  proceeding  can  be  had,  either  as  to  the  whole,  or  as  to  some 
part  thereof,  with  effect;  or  it  may  become  abated,  so  that  there 
can  be  no  proceeding  at  all,  either  as  to  the  whole,  or  as  to  a  part 
thereof.^  The  first  is  the  case,  when,  although  the  parties  to 
the  suit  remain  before  the  court,  some  event,  subsequent  to  the 
institution  of  the  suit,  has  either  made  such  a  change  in  the 
interest  of  those  parties,  or  given  to  some  other  person  such  an 
interest  in  the  matters  in  litigation,  that  the  proceedings,  as 
they  stand,  cannot  have  their  full  effect*  The  other  is  the  case, 
when  by  some  subsequent  event  there  is  no  person  before  the 
court,  by  whom,  or  against  whom,  the  suit  in  whole  or  in  part 
can  be  prosecuted.' 

§  829.  It  is  not  very  accurately  ascertained  in  the  books  of  prac- 
tice, or  in  the  reports,  in  what  cases  a  suit  becomes  defective  with- 
out being  absolutely  abated ;  and  in  what  cases  it  abates,  as  well 
as  becomes  defective.*  But,  upon  the  whole,  it  may  be  collected, 
that  if,  by  any  means,  any  interest  of  a  party  to  the  suit  in  the 
matter  in  litigation  becomes  vested  in  another,  the  proceedings 
are  rendered  defective,  in  proportion  as  that  interest  affects  the 
suit;  so  that,  although  the  parties  to  the  suit  may  remain  as 
before,  yet  the  end  of  that  suit  cannot  be  obtained.^  Thus,  for 
example,  if  the  party  become  bankrupt  pending  the  suit,  then, 
according  to  the  practice  of  chancery,  the  suit  will  be  held  to 
be  defective;  but  the  bankruptcy  does  not  cause  an  abate- 
ment^ (a)  And  if  such  a  change  of  interest  is  occasioned  by, 
or  is  the  consequence  of,  the  death  of  a  party,  whose  interest  is 
not  determined  by  his  death,  or  by  the  marriage  of  a  female 
plaintiff,  the  proceedings  become  likewise  abated  or  discon- 

1  Mitf.  £q.  PL  by  Jeremy,  56 ;  Post,  §  384,  837. 

*  Ibid. 

>  Mitf.  Eq.  PI.  by  Jeremy,  66 ;  Post,  §  334,  337. 

*  Mitf.  Eq.  PI.  by  Jeremy,  66,  67,  and  the  cases  there  cited ;  Gilb.  For.  Rom.  176; 
Post.  §  849  and  note. 

ft  Ibid. 

*  Lee  V.  Lee,  1  Hare,  617,  621 ;  Post,  §  849  and  note ;  [Robertson  v.  Sonthgate,  6 
Hare,  223.  Where  one  of  the  defendants  was  the  secretary  of  an  association  for 
insurance,  and  he  became  bankrupt  during  the  pendency  of  the  bill,  it  was  held  that 
he  was  properly  made  a  party  for  purposes  of  discovery,  and  must  so  continue,  and 
the  plea  of  bankmpty  was  overruled.    Pepper  v.  Henzell,  2  H.  &  M.  486.] 


(a)  Esterbrook  Co.  o.  Ahem,  31  N.  J.  Eq.  a 
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tinued,  either  in  party  or  in  the  whole.  For,  as  far  as  the  in* 
terest  of  a  party  dying  extends,  there  is  no  longer  any  person 
before  the  court,  by  whom  or  against  whom  the  suit  can  be 
prosecuted;  and  a  married  woman  is  incapable  by  herself  of 
prosecuting  a  suit^ 

§  330.  There  is  the  same  want  of  accuracy  in  the  books  in 
ascertaining  the  manner  in  which  the  benefit  of  a  suit  may  be 
obtained,  after  it  has  become  defective,  or  abated,  by  an  event 
subsequent  to  its  institution,  as  there  is  in  the  distinction  be- 
tween the  cases,  where  a  suit  becomes  defective  merely,  and 
where  it  likewise  abates.^  It  seems,  however,  clear,  that  if  any 
property  or  right  in  litigation,  vested  in  a  plaintiff,  is  trans- 
mitted to  anoHier,  the  person  to  whom  it  is  transmitted  is  enti- 
tled to  supply  the  defects  of  the  suit,  if  it  has  become  defective 
merely ;  and  to  continue  it,  or  at  least  to  have  the  benefit  of  it,  if 
it  is  abated.'  It  seems  also  clear,  that  if  any  property  or  right, 
before  vested  in  a  defendant,  becomes  transmitted  to  another 
person,  the  plaintifiP  is  entitled  to  render  the  suit  perfect,  if  it 
has  become  defective,  or  to  continue  it,  if  it  is  abated,  against 
the  person,  to  whom  that  property  or  right  is  transmitted.* 

§  831.  With  these  explanations,  let  us  now  enter  upon  the 
examination  of  the  varieties  of  bills  already  enumerated,  whose 
object  it  is  to  meet  and  to  overcome  these  difiiculties,  arising 
from  a  suit's  becoming  defective,  or  from  its  becoming  abated, 
or  from  both.  When  a  suit  is  abated,  it  cannot  be  proceeded  in, 
until  there  is  (according  to  the  technical  phrase)  a  revivor  of  it 
When  it  is  merely  defective,  it  may  be  proceeded  in  without 
such  a  technical  revivor,  upon  the  mere  supply  of  the  defective 
facts,  or  defective  parties.^ 

§  882.  And,  first,  of  a  supplemental  bill,  which  is  merely  an 
addition  to  the  original  bill,  in  order  to  supply  some  defect  in  its 


1  Mitf.  Eq.  PI.  by  Jeremjr,  66,  67,  and  the  cases  there  cited ;  Oilb.  For.  Rom.  176 ; 
Post,  §  340  and  note. 

*  Mitf.  Eq.  PI.  hy  Jeremy,  60,  61,  and  the  cases  there  cited ;  Post,  §  882-S42. 

•  Ibid. 

*  Ibid. 

•  See  RandaU  v.  Muroford,  18  Ves.  427 ;  Llojd  v.  Johnes,  9  Ves.  64,  66 ;  Harrison 
0.  Ridley,  Com.  689;  Anon.  1  Atk.  88;  Russell  v.  Sliarp,  1  Ves.  &  B.  600.  In  all 
these  cases,  when  the  suit  has  become  abated,  as  well  as  defective,  the  bill  is  com- 
monly termed  a  supplemental  bill  in  the  nature  of  a  bill  of  revivor,  as  it  has  Um 
effect  of  a  bill  of  reviTor  in  continuing  the  suit.    Mitf  Eq.  PL  by  Jeremy,  68, 69. 
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onginal  frame  or  structure.^  In  many  cases,  an  imperfection  in 
the  frame  of  the  original  bill,  may  be  remedied  by  an  amend- 
ment^ Generally,  a  mistake  in  the  bill  in  the  statement  of  a 
fact  should  be  corrected  by  an  amendment,  and  not  by  a  right 
statement  of  the  fact  in  a  supplemental  bill.*  But  the  imperfec- 
tions of  a  bill  may  remain  undiscovered,  while  the  proceedings 
are  in  such  a  state,  that  an  amendment  can  be  permitted  accord- 
ing to  the  practice  of  the  court;*  or  it  may  be  of  such  a  nature, 
having  occurred  after  the  suit  is  brought,  as  may  not  properly  be 
the  subject  of  an  amendment.*  By  the  practice  of  the  court,  no 
amendment  is  generally  allowable,  after  the  parties  are  at  issue 
upon  the  points  of  the  original  bill,  and  witnesses  have  been 
examined.®  (a)  Nor  is  it  generally  allowable  to  introduce  into 
the  bill,  by  amendment,  any  matter  which  has  happened  since  the 
filing  of  the  bill.<^  (b)    In  such  cases,  a  supplemental  bill  is  the 

1  ADte,  §  20 ;  Mitf .  Eq.  PL  bj  Jeremjr,  84,  65 ;  Hinde,  Ch.  Prac.  42-46. 
■  Wyatt,  Pp.  Reg.  88 ;  Hinde,  Ch.  Prac.  42. 

•  Strickland  v.  Strickland,  12  Sim.  263. 

«  Mitf.  Eq.  PI.  bj  Jeremj,  66 ;  Bowe  o.  Wood,  1  Jac.  &  Walk.  839 ;  Hinde,  Ch. 
Prac.  42, 48. 

*  If  it  appears  upon  the  face  of  a  supplemental  bill  that  all  the  matters  alleged 
therein  arose  previoos  to  the  commencement  of  the  suit,  and  might  have  been  in- 
serted by  way  of  amendment  in  the  original  bill,  the  defendant  may  demur  to  the 
supplemental  bill.  Stafford  v.  Hewlett,  1  Paige,  200.  [See  Walker  v.  Gilbert,  7  Sm. 
&  Manh.  466.] 

«  Mitf.  £q.  PI.  by  Jeremy,  66,  326 ;  8  Wooddes.  Lect.  66,  p.  874 ;  Wyatt,  Pr.  Beg. 
88,  90;  Cooper,  Eq.  PI.  888;  Goodwin  v.  Goodwin,  8  Atk.  870;  Jones  v.  Jones,  8  Atk. 
110,  111 ;  Stafford  v.  Hewlett,  1  Paige,  200.  Mr.  Wooddeson  says,  that  an  amend- 
ment is  not  allowed  after  breaking  open  the  seals  of  the  depositions,  which  is  called 
passing  publication.  (8  Wooddes.  Lect.  374.)  But  the  general  rule  is  as  stated  by 
Lord  Bedesdale.  However,  in  special  cases,  an  amendment  will  be  allowed  after 
witnesses  have  been  examined  before  publication,  and  even  after  publication,  if  no 
witnesses  have  been  ezammed.  See  Mitf.  Eq.  PI.  by  Jeremy,  66  and  note,  826  and 
note  (c).  See  also  Wright  v.  Howard,  6  Mad.  106.  In  Colclough  v.  Evans,  4  Sim. 
76^  the  vice-chancellor  said,  that  the  rule  (before  the  late  orders)  was  not  to  allow  an 
amendment  without  special  leave,  after  the  cause  is  at  issue.  The  same  rule  is  laid 
down  hi  note  (m)  to  Mitf.  Eq.  PI.  by  Jeremy,  66,  66,  where  it  is  added,  that  after  the 
cause  is  at  issue  the  court  will  not  give  the  plaintiff  leave  to  amend,  unless  he  shows 
not  only  the  materiality  of  the  proposed  alteration,  but  also  that  he  was  not  in  a 
condition  to  have  made  it  eariier.  The  objection  of  this  qualification  is  to  prevent 
delays.  See  also  to  the  same  point,  Longman  v.  Calliford,  8  Anst.  807 ;  Kilcourcy  v, 
"Ley,  4  Mad.  212,  and  the  other  cases  cited  in  Mit£  Eq.  PI.  by  Jeremy,  66,  66,  note 
(m).    See  Post,  §  886  and  note. 

7  Cooper,  Eq.  PL  888;  Candler  v.  Pettit,  1  Paige,  168;  Brown  u.  Higden,  1  Atk. 

(a)  Post,  §  886.  amended  by  stating  facts   which   took 

(6)  A  petition    in  equity  may    be     place  after  leave  to  amend  was  given. 
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appropriate  remedy.^  And  such  a  supplemental  bill  may  not 
only  be  for  the  purpose  of  putting  in  issue  new  matter,  which 
may  vary  the  relief  prayed  in  the  original  bill ;  but  also  for  the 
purpose  of  putting  in  issue  matter  which  may  prove  the  plaintifiP^s 
right  to  the  relief,  originally  prayed,*  Whenever  a  supplemental 
bill  is  not  a  supplemental  suit,  but  only  introduces  supplementary 
matter,  the  whole  record  constitutes  but  one  cause;  and  one 
replication  and  one  cause  are  to  be  set  down  for  the  hearing.' 

§  833.  A  supplemental  bill  (strictly  so  called)  is,  in  the  first 
place,  proper,  whenever  the  imperfection  in  the  original  bill 
arises  from  the  omission  of  some  material  fact,  which  existed 
before  the  filing  of  the  bill,  but  the  time  has  passed  in  which  it 
can  be  introduced  into  the  bill  by  an  amendment.^  This  may 
arise  either  from  the  importance  of  the  fact  not  being  understood 
in  the  preceding  stages  of  the  cause,  and  therefore  not  being  put 
in  issue ;  or  from  the  fact  itself  not  having  come  to  the  knowl- 
edge of  the  party  until  after  the  bill  was  filed.  In  either  case, 
the  filing  of  a  supplemental  bill  is  not  always  a  matter  of  course; 
but  sometimes  special  leave  must  be  asked  of  the  court;  (a)  as, 
for  example,  when  it  seeks  to  change  the  original  structure  of  the 
bill,  and  to  introduce  a  new  and  different  case.^    It  may  be  added, 

291 ;  Pott,  §  333.  When  a  plaintiff  amends  his  bill  bj  the  insertion  of  matters  which 
have  occurred  since  the  filing  of  the  original  bill,  the  defendant,  instead  of  pleading  or 
demurring  to  the  amended  bill  on  that  ground,  may,  by  answer  to  the  amended  bill, 
claim  the  same  benefit  that  he  would  have  been  entitled  to  if  he  had  pleaded  or 
demurred.    2  Dan.  Ch.  Prac.  266.    See  Milligan  o.  Mitchell,  1  Myl.  &  Cr.  483. 

1  Wray  v.  Hutchinson,  2  Myl.  &  K.  286;  Crompton  v.  WombweU,  4  Sim.  628; 
Barfield  v.  Kelly,  4  Russ.  366 ;  Post,  §  362. 

s  Crompton  v.  WombweU.  4  Sim.  028 ;  Post,  §  a36,  887,  898,  412,  418,  421-423. 

*  Catton  r.  Carlisle,  6  Mad.  427.  See  Greenwood  v.  Atkinson,  6  Sim.  419.  [The 
original  and  a  supplemental  bill  make,  in  effect,  but  one  pleading,  and  in  any  par- 
ticular wherein  they  are  in  conflict  are  regarded  as  not  well  pleaded,  and  are  there- 
fore not  admitted  by  demurrer.    Chouteau  v.  Rice,  1  Minn.  106.] 

«  Mitf.  Eq.  PI.  by  Jeremy,  66,  61,  326;  Wyatt,  Pr.  Reg.  88,  89;  Hinde,  Ch.  Prac 
42,  48,  C. ;  Veazie  t;.  Williams,  3  Stoty,  64 ;  Ante,  §  382. 

^  Colclough  9.  Evans,  4  Sim.  76 ;  Jones  v.  Jones,  3  Atk.  110 ;  Crompton  v.  Womb- 


In  re  Westbrook's  Trusts,  L.  R.  11  Eq. 
262.  In  this  case,  Vice-Chancellor 
Malins  disapproved  the  statement  to 
the  contrary  in  2  Dan.  Ch.  Praa  (4th 
ed.)  1469.    See  Post,  §  889,  note  (a). 

(a)  Usually  a  supplemental  bill  can- 
not be  filed  without  leave  of  court.  Ed- 
monds V.  Robinson,   29    Ch.    D.  170; 


Buckingham  t;.  Coming,  29  N.  J.  Eq. 
238;  Kimble  v.  Seal,  92  Ind.  276.  In 
the  Federal  Courts,  see  Equity  Rule  67 ; 
Mackintosh  v.  Flint  &  P.  M.  R.  Co.  84 
Fed.  Rep.  682;  Oregon  &  T.  R.  Co.  v. 
Northern  Pacific  R.  Co.  82  Fed.  Rep. 
428  i  Maynard  v.  Green,  30  Fed.  Rep. 
643. 
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that  a*  supplemental  bill  will  not  be  permitted  to  be  filed,  when- 
ever the  same  end  may  be  obtained  by  an  amendment.^    Nor  can 

well,  4  Sim.  628.  It  is  not  of  course,  in  manjr  other  cases,  to  allow  a  supplemental 
bill  to  be  filed  at  any  time  On  the  contrary,  the  plaintiff  must  show  that  he  could 
not  have  availed  himself  of  the  opportunity  of  introducing  the  new  facts  at  any  an- 
tecedent stage  of  the  caub<i  t>y  way  of  amendment ;  or,  that  they  were  of  a  nature 
not  proper  to  be  introduced  by  an  amendment ;  as,  for  example,  events  which  had 
occurred  since  the  filing  of  the  bill.  Therefore,  where  a  supplemental  bill  was  filed 
after  the  hearing  of  the  original  bill,  stating  additional  facts  which  arose,  and  were 
known  to  the  plaintifiE  before  he  filed  his  original  bill,  and  praying  that  other  mat- 
ters might  be  taken  into  the  account  ordered  to  be  taken  before  the  master  in  the 
cause;  the  court  held  that  the  bill  was  demurrable,  and  that  it  came  in  too  late  a 
stage  of  the  proceedings.  The  plaintiff  should  either  have  amended  his  bill  on  the 
defendant's  answering  it,  or  at  least  he  should  have  applied  to  the  court  for  leave  to 
amend,  or  to  file  a  supplemental  bill,  in  an  earlier  stage  of  the  proceedings.  Swan  v. 
Swan,  8  Price,  618,  522;  Gilb.  For.  Rom.  109 ;  Colclough  r.  Evans,  4  Sim.  76 ;  Dias 
0.  Merle,  4  Paige,  260.  But,  although  the  party  has  not,  under  circumstances  of  this 
sort,  a  right  to  file  a  supplemental  bill,  yet  the  court  will  sometimes  ex  mero  mofti 
direct  such  a  bill  to  be  filed,  if,  upon  the  hearing,  the  justice  of  the  case,  in  its  own 
opinion,  requires  It  to  be  done.  Mutter  r.  Chauvel,  5  Russ.  42.  See  Wood  v.  Mann, 
2  Sumner,  816.  Where  a  supplemental  bill  is  brought  after  publication  in  the  origi- 
nal cause,  witnesses  cannot  be  examined  to  any  matter,  which  was  in  issue,  and  not 
proved  in  the  original  cause.  And  if  such  proofs  are  taken,  they  will  not  be  allowed 
to  be  read.  Hinde,  Ch.  Prac.  46 ;  Bagnal  v,  Bagnal,  Vin.  Abr.  Chancery,  489,  pi  8 ; 
Cockburne  v.  Hussey,  2  Ridg.  Par.  C.  604.  In  Gilbert's  For.  Rom.  108, 109,  the 
Chancery  Practice  on  this  subject  is  shown  to  have  its  origin  in  the  civil  law.  His 
remarks  are  also  important  to  the  more  full  exposition  of  the  reasons  and  restric- 
tions of  the  Chancery  Practice.  ''According  to  the  civil  law,"  says  he,  "  the  plain- 
tiff by  leave  of  the  court,  might  add  any  new  position  before  replication ;  for  the 
replication  was  the  contestation  of  the  answer ;  and  therefore,  after  the  answer  was 
contested,  there  could  be  no  positions,  but  they  went  on  to  their  proofs.  But  if  any 
new  matter  was  discovered  after  replication,  they  might,  by  leave  of  the  court,  file  a 
supplemental  bill  touching  any  matter  of  fact  that  was  discovered  after  such  replica- 
tion ;  for  the  supplemental  bill  was  in  the  nature  of  a  new  cause,  which  might  be 
brought,  by  leave  of  the  court,  after  the  contestatio  litis  in  the  former  cause  ;  and  the 
court  might  lengthen  the  time  for  publication  after  such  supplemental  bill  and  an- 
swer came  in ;  because  the  prolongation  of  the  probatory  term  was  very  much  in 
the  breast  of  the  court  But  if  the  supplemental  bill  be  moved  for  after  publication, 
the  court  never  gives  them  leave  to  examine  anything  that  was  in  issue  in  the  former 
cause,  by  reason  of  the  manifest  danger  of  subornation  of  peijury,  where  they  have 
a  sight  of  the  examination  of  the  witnesses.  But  for  matter  of  account  there  may 
be  a  supplemental  bill  after  publication,  because  they  examine  to  such  matters  of 
account  before  the  master  or  deputy  after  publication.    And  this  is  firom  the  neces- 


1  Mitf.  Kq.  PL  by  Jeremy,  62.  It  is  not  any  objection  to  a  supplemental  bill, 
which,  by  the  former  practice  of  the  court,  was  necessary  in  order  to  obtain  the  ob- 
ject that  the  same  purpose  may  now  be  attained  by  a  petition ;  for  this  only  gives 
the  plaintiff  an  election,  and  does  not  deprive  him  of  the  right  to  file  a  supplemental 
bin.    Davies  v.  Williams,  1  Sim.  6 ;  Semple  v.  Price,  10  Sim.  238. 
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it  be  filed  after  an  interlocutory  decree,  merely  to  admit  new 
evidence,  where  the  party  might,  by  due  diligence,  have  intro- 
duced such  evidence  originally  in  the  cause,  or  where  he  had  full 
means  of  knowledge  within  his  reach.  ^  (a) 

§  834.  A  supplemental  bill  may  also  be  proper,  in  order  to 
bring  before  the  court  some  party,  who  is  a  necessary  party  to 
the  proceedings,  and  who  has  been  omitted  to  be  introduced  at 
the  stage  of  the  cause,  in  which  an  amendment  for  this  purpose 
may  be  made.^  (()  In  such  a  case,  the  original  defendants  need 
not  be  made  parties  to  the  supplemental  bill,  unless  they  have 
an  interest  in  the  supplemental  matter,  or  may  be  affected  by  the 
interest  of  the  new  party.  *((?) 

§  385.  Lord  Redesdale,  in  speaking  upon  the  subject  of  the 
necessity  of  supplemental  bills,  has  remarked :  ^  This  is  particu- 
larly the  case,  where,  after  the  court  has  decided  upon  the  suit 
as  framed,  it  appears  necessary  to  bring  some  other  matter  before 
the  court  to  obtain  the  full  effect  of  the  decision;  or,  before  a 
decision  has  been  obtained,  but  after  the  parties  are  at  issue  upon 
the  points  in  the  original  bill,  and  witnesses  have  been  examined 
(in  which  case,  the  practice  of  the  court  will  not  generally  per- 
mit an  amendment  of  the  original  bill),  some  other  point  appears 
necessary  to  be  made,  or  some  additional  discovery  is  found 
requisite. "  *    Thus,  for  example,  if  new  charges  are  required  to 

sity  of  the  thing,  because  the  charge  or  discharge  must  be  made  up  privately  before 
the  master  or  deputy,  and  therefore  they  being  in  charge  and  discharge,  the  particu- 
lars of  which  must  be  prored,  such  accounts  being  now  kept  by  books  or  notes,  afid 
formerly  by  scores  or  tallies  one  against  another ;  and  therefore  a  supplemental  bill 
in  matters  of  account  is  seldom  refused.  So,  likewise,  a  supplemental  bill  may  be 
for  any  fact  discovered  after  publication  passed  that  was  not  in  issue  in  the  same 
cause,  and  where  such  fact  might  vary  the  decree;  but,  after  the  decree  is  pro- 
nounced and  enrolled,  it  must  be  by  bill  of  review  and  reversaL"  [The  filing  of  a  sup- 
plemental bill  seems  to  be  ordinarily  within  the  discreti(m  of  the  court  Turner  p. 
Berry,  8  Gilman,  641.] 

1  Jenkins  v.  Eldredge,  8  Story,  299.  <  Mitf.  £q.  PL  by  Jeremy,  61,  62. 

*  Bignall  v.  Atkins,  6  Mad.  869;  Ensworth  v.  Jjambert,  4  Johns.  Ch.  006;  Jones 
V.  Jones,  8  Atk.  110 ;  Holdworth  v.  Holdworth,  2  Dick.  799. 

*  Mitf.  Eq.  PL  by  Jeremy,  66, 66,  and  the  cases  there  dted. 


(a)  Mosgrove  v.   Eountze,  14  Fed.  (c)  A  rule  to  answer  is  sufficient  as 

Rep.  816.  to  the  parties  already  served,  without 

{b)  See  Robertson  v.  Winchester,  86     a  subpoena.     Shaw   v.  Bill,   96  U.  S. 
Tenn.  171,  187;   Morrow  v.  Fossick,  8     10. 
Lea,  129;  Smith  v.  St.  Louis  M.  L.  Ins. 
Co.  8  Tenn.  Ch.  161. 
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be  made,  in  order  to  obtain  a  further  discovery,  or  a  material 
fact  is  required  to  be  put  in  issue,  which  was  not  in  the  cause 
before,  such  as  a  charge  of  fraud,  or  a  new  title,  the  object  can- 
not be  obtained  but  by  a  supplemental  bill.^  So,  new  parties, 
when  necessary,  may  be  added  by  a  supplemental  bill,  where  the 
proceedings  are  in  a  state  in  which  the  object  cannot  be  obtained 
in  any  other  way.* 

§  336.  In  the  next  place,  when  new  events  or  new  matters 
have  occurred  since  the  filing  of  the  bill,  a  supplemental  bill  is, 
in  many  cases,  the  proper  mode  of  bringing  them  before  the 
court ;  for,  generally,  such  facts  cannot  be  introduced  by  way  of 
amendment  to  the  bill.^(a)  But,  here,  we  are  to  understand, 
that  such  new  events,  or  new  matters,  do  not  change  the  rights 
or  interests  of  the  parties  before  the  court  (for  then,  properly 
speaking,  the  bill  is  not  simply  a  supplemental  bill),  but  they 
merely  refer  to  and  support  the  rights  and  interests  already  in 
the  bill.  A  supplemental  bill  may  also  be  brought,  not  only  to 
insist  upon  the  relief  already  prayed  for  in  the  original  bill ;  but 
upon  other  relief  different  from  that  which  was  prayed  for  by  the 
original  bill,  where  facts  which  have  since  occurred  may  require 
it  Thus,  if  pending  a  bill  to  restrain  proceedings  at  law  upon 
a  bill  of  exchange,  the  holder  should  obtain  a  judgment  in 
the  suit  at  law,    the    plaintiff    in   equity    may   file   a  supple- 

^  Jones  V.  Jones,  3  Atk.  110;  Goodwin  v.  Goodwin.  8  Atk.  370 ;  Mitf.  £q.  PI.  by 
Jeremy,  02  ;  Cooper,  Eq.  PI.  73,  74 ;  Giib.  For.  Rom.  108, 109 ;  Stofford  v.  Hewlett,  1 
Paige,  200. 

'  Jones  V.  Jones,  3  Atk.  110,  and  the  cases  before  cited. 

«  Cooper,  Eq.  PI.  74 ;  Mitf.  Eq.  PI.  by  Jeremy,  61,  note  (c) ;  Hinde,  Ch.  Prac.  42, 
43 ;  3  Wooddes.  Lect  33,  p.  875 ;  Gilb.  For.  Rom.  100 ;  Crompton  v.  Wombwell,  4 
Sim.  628 ;  Wyatt,  Pr.  Reg.  88,  89;  Boeve  v.  Skipwith,  2  Ch.  142 ;  Barfleld  t;.  Kelly, 
4  Russ.  866;  Greenleaf  v.  Queen,  1  Peters,  148 ;  Candler  v.  Pettit,  1  Paige,  168;  (h) 
Stafford  v.  Hewlett,  1  Paige,  200.  In  Crompton  v.  Wombwell,  4  Sim.  628,  the  vice- 
chancellor  said :  '*  It  has  been  admitted,  that  when  a  cause  is  in  such  a  state  that  the 
bill  cannot  be  amended,  a  supplemental  bill  may  be  filed,  for  the  purpose  of  putting 
new  matter  in  issue.  Mr.  Pepys  thinks  that  that  cannot  be  done,  except  when  the 
new  matter  will  vary  the  relief  prayed  by  the  original  bill.  But  that  is  not  the  only 
case  in  which  such  a  proceeding  may  be  taken  ;  for  the  new  mattter  to  be  introduced 
may  either  be  such  as  will  Tary  the  relief  prayed,  or  such  as  will  tend  to  prove  the 
plaintiflTs  right  to  that  relief."  Post,  §  352 ;  Pinkus  v.  Peters,  6  Beav.  253 ;  Malcolm 
9.  Scott,  3  Hare,  89. 

(a)  Hoppock  V.  Cray,  48  N.  J.  Eq.     ;         (6)  Also  19  Am.  Dec  399,  and  note. 
21  Atl.  624 ;  Atwood  v.  Shenandoah  V. 
R.  Co.  85  Va.  966. 
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mental  bill,  stating  the  facts,  and  praying  for  repayment  and 
an  indemnity.^ 

§  837.  In  regard  to  supplemental  bills,  if  they  are  brought 
after  publication  in  the  original  cause,  to  bring  before  the  court 
facts  and  circumstances,  which  have  since  occurred,  they  must 
be  such  facts  and  circumstances  as  are  material  and  beneficial  to 
the  merits  of  the  original  cause,  and  not  merely  such  as  bear  as 
evidence  upon  the  facts  in  issue  in  the  original  cause.^  For,  if 
the  new  facts  and  circumstances  are  relied  on  as  evidence  only, 
to  establish  the  facts  in  issue  in  the  original  cause,  they  should 
not  be  brought  forward  by  a  supplemental  bill,  for  they  are  not 
properly  supplemental  matter.  But  they  should  be  brought  for- 
ward in  another  form,  upon  an  application  to  the  court  to  take 
the  examination  of  the  witnesses;  or,  if  discovery  is  required, 
by  filing  a  bill  of  di  scovery  for  the  purpose.^ 

1  PiDkug  V.  Peten,  6  Bear.  258;  Malcolm  p.  Scott,  3  Hare,  39. 

>  Jenkins  v.  Eldredge,  3  Story,  299. 

*  Milner  t;.  Harewood,  17  Ves.  144, 147, 149.  This  teems  to  be  the  result  of  Lord 
Eldon's  reasoning  in  this  case,  althoagh  the  language  is  somewhat  indeterminate. 
On  this  occasion  his  lordship  said  :  **  This  is  a  case  of  the  first  impression.  Suppose, 
after  a  bill  filed,  the  plaintifl'  and  defendant  met,  and  the  defendant  expressly  stated 
circumstances,  as  facts,  or  that  the  plaintiff  had  such  a  title,  and  that  no  other  per- 
son was  present,  though  that  happened  after  the  bill  filed,  there  must  be  some  mode 
of  establishing  the  fact ;  and  liberty  to  file  a  bill  of  discovery,  with  a  view  to  obtain 
an  admission  from  the  defendant.  Suppose  a  witness  had  been  present,  and  the  de> 
fendant  by  answer  denies  the  conversation,  the  plaintiff  must  in  some  way  have  the 
benefit  of  that  evidence.  Tet  I  do  not  recollect  an  instance,  where  the  discovery  of 
a  circumstance  that  took  place  after  the  replication,  as  in  this  case,  was  con^dered  so 
material  as  to  furnish  any  information  with  regard  to  the  mode  of  obtaining  that 
benefit."  Afterwards,  when  he  pronounced  his  final  judgment  upon  the  two  points 
stated  in  the  argument  ,*  viz. :  (I)  That  the  matter  stated  was  not  proper  for  a  sup- 
plemental bill.  (2)  If  it  was  proper  that  it  was  not  material,  he  added  :  "  There  is 
no  recollection  of  a  supplemental  bill  of  this  kind ;  and,  if  a  new  practice  is  to  be 
settled,  the  strong  inclination  of  my  opinion  is,  that,  when  the  particular  case  arises, 
where  either  conversation,  or  admission  of  the  defendant,  becomes  material  after  an- 
swer or  replication ;  or,  as  in  this  instance,  after  examination  of  witnesses  In  the  origi- 
nal cause ;  or,  if  a  new  fact  happens  after  publication,  which  it  is  material  to  have 
before  the  court  in  evidence,  when  the  original  cause  is  heard ;  it  is  much  better 
that  the  examination  of  witnesses,  if  required,  should  be  obtained  upon  a  special  ap- 
plication for  the  opportunity  of  examining,  and  that  the  depositions  may  be  read  at 
the  hearing ;  or,  if  discovery  is  required,  that  the  party  should  file  a  bill  for  that 
purpose  merely,  and,  if  relief  is  required,  that  the  answer,  comprehending  the  dis- 
covery, should  be  read  at  the  hearing  of  the  original  cause."  Ante,  §  2d5  a ;  Post, 
§  362.  [The  plaintiff*  is  justified  in  filing  a  supplemental  hill  for  the  purpose  of  put- 
ting new  matter  in  issue  supporting  the  case  made  by  the  original  bill,  but  discov- 
ered too  late  to  be  brought  forward  by  way  of  amendment.    Goucber  v.  Clayton,  11 
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§  887  a.  Hitherto  we  have  chiefly  considered  supplemental 
bills  on  the  part  of  the  plaintiff.  But  they  may  also  be  brought 
on  behalf  of  the  defendant  in  the  suit.  Where  the  matter  is 
newly  discovered  evidence  on  the  part  of  the  defendant,  after 
the  cause  is  at  issue,  or  after  publication  is  passed,  or  even  after 
a  hearing  or  decree,  the  defendant  may,  by  a  petition  to  file  a 
supplemental  bill,  obtain  relief,  and  an  order  allowing  him  to 
introduce  the  new  evidence,  either  by  putting  the  new  matter  at 
issue,  or  by  enlarging  publication,  or  by  a  rehearing,  as  the  par- 
ticular stage  of  the  cause,  at  which  the  discovery  is  made,  may 
require.^ 

§  888.  In  the  next  place,  a  supplemental  bill  may  also  be 
filed,  as  well  after,  as  before  a  decree ;  and  the  bill,  if  after 
a  decree,  may  be,  either  in  aid  of  the,  decree,  that  it  may  be 
carried  fully  into  execution;  or  that  proper  directions  may  be 
given  upon  some  matter  omitted  in  the  original  bill,  or  not 
put  in  issue  by  it,  or  by  the  defence  made  to  it;  or  to  bring 
forward  parties  before  the  court;  or  it  may  be  used  to  impeach 

Jar.  N.  8.  462.  Although  the  introduction  of  new  eyidence  does  not  require  either  an 
amendment  of  the  bill  or  a  supplemental  bill,  new  matter,  or  new  grounds  of  main- 
taining the  bill,  which  could  not  be  proved  under  the  original  bill,  can  only  be 
brought  in  by  way  of  amendment  or  supplement.  But  after  decree  a  supplemental 
bill,  in  the  nature  of  a  blU  of  review,  cannot  properly  be  maintained  for  matters 
known  to  the  plaintiff  before  the  decree,  or  for  matters  which  have  arisen  since,  if 
merely  cumulative.  Barriclo  v.  Trenton  Ins.  Co.  18  N.  J.  Eq.  164.  In  Foulkes  t;. 
Davies,  Law  Rep.  7  £q.  42,  the  plaintiff  filed  her  bill,  alleging  that  while  infirm  she 
made  a  deed  in  &vor  of  the  defendant,  of  which  she  had  no  copy,  and  which  the  de- 
fendant refused  to  produce,  and  praying  it  might  be  cancelled.  She  then  filed  a 
second  bill,  alleging  the  above  facts,  and  that  she  had  since  seen  the  deed ;  and,  find- 
ing that  it  contained  a  power  of  appointment,  had  made  an  appointment  to  herself ; 
that  the  defendant  claimed  to  hold  the  deed  as  trustee,  and  prayed  that  if  the  court, 
on  hearing  the  first  suit,  should  not  declare  the  deed  void,  it  would  then  order  it  to 
be  delivered  up  to  her,  and  that  the  second  suit  ,*'  so  far  as  necessary  or  proper,"  might 
be  treated  as  supplemental  to  the  first.  The  defendant  demurred  to  the  second  biU 
for  want  of  equity,  and  contended  that  the  plaintiff  should  have  amended  her  first 
bill  instead  of  filing  a  second,  and  that  the  bill  presented  an  alternative  case.  The 
demurrer  was  overruled.  In  other  reports  of  this  case  the  second  suit  is  treated 
as  being  merely  supplemental  to  the  first.  A  supplemental  bill  should  recite  the 
original  bill,  and  make  the  original  defendant  a  party  as  well  as  others  who  are  first 
brought  in  by  the  supplemental  bill.    Chase  o.  Searles,  45  N.  H.  511.] 

1  Baker  v.  Whiting,  1  Story,  218 ;  Barrington  t;.  O'Brien.  2  Ball  &  B.  140 ;  Stan- 
dish  r.  Radley,  2  Atk.  177 ;  Gould  v,  Tancred,  2  Atk.  588;  Ante,  §  882,  335;  Post, 
S  303,  412,  418,  421-423,  800.  But  new  oral  evidence,  merely  corroborative  or 
cumulative,  has  been  held  not  to  be  a  sufficient  foundation  for  a  supplemental  bill. 
Jenkins  v.  Eldredge,  8  Story,  209. 
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the  decree,  which  is  the  peculiar  case  of  a  supplemental  bill, 
in  the  nature  of  a  bill  of  review,  of  which  we  shall  treat  here- 
after.^ But  where  a  supplemental  bill  is  brought  in  aid  of  a 
decree,  it  is  merely  to  carry  out  and  to  give  fuller  effect  to  that 
decree,  and  not  to  obtain  relief  of  a  different  kind  on  a  different 
principle ;  the  latter  being  the  province  of  a  supplementary  bill 
in  the  nature  of  a  bill  of  review,  which  cannot  be  filed  without 
the  leave  of  the  court.* 

§  388  a.  But,  in  whatever  manner  a  supplemental  bill  is 
brought  forward,  if  it  is  for  new  discovered  matter  it  ought  to 
be  filed  as  soon  as  practicable  after  the  matter  is  discovered. 
For,  as  we  shall  presently  see,  if  the  party  proceeds  to  a  decree 
after  a  discovery  of  the  facts  upon  which  his  new  claim  is  founded, 
he  will  not  be  permitted  afterwards  to  file  a  supplemental  bill,  in 
the  nature  of  a  bill  of  review,  founded  on  such  facts.^(a)  On  the 
other  hand,  if  an  objection  is  meant  to  be  taken  by  the  defendant, 
that  a  supplemental  bill  brings  forward  matters,  which  might 
have  been  introduced  by  way  of  amendment,  or  at  an  earlier 
period  of  the  cause,  he  should  do  it  by  way  of  demurrer,  or  plea, 
or  answer,  to  the  supplemental  bill.  It  will  be  too  late  to  take 
the  objection  at  the  hearing.*  (b) 

§  339.  To  entitle  the  plaintiff  to  file  a  supplemental  bill,  and 
thereby  to  obtain  the -benefit  of  the  former  proceedings,  it  must 
be  in  respect  to  the  same  title,  in  the  same  person,  as  stated  in 
the  original  bill.^  Thus,  if  a  person  should  file  an  original  bill, 
as  heir-at-law  of  the  mortgagor,  to  redeem ;  and  it  should  turn 
out,  upon  an  issue  and  hearing  of  the  cause,  that  he  is  not  the 
heir-at-law,  and  he  afterwards  purchases  the  title  of  the  true 
heir-at-law,  he  cannot  file  a  supplemental  bill  to  have  the  benefit 
of  the  former  proceedings ;  for  he  claims  by  a  different  title  from 

1  Mitf.  Eq.  PI.  by  Jeremy,  62;  Wyatt,  Pr.  Reg.  88,  89;  Hinde,  Ch.  Prac.  43  ; 
Post,  §  412-428 ;  Hodson  v.  Ball,  1  Phill.  177, 180;  8.  c.  11  Sim.  456.  [See  Taylor  v, 
Taylor.  1  Mac.  &  Gord.  405 ;  O'Hara  i^.  Shepherd,  8  Md.  Ch.  906.] 

s  Hodson  V.  Ball,  1  PhiU.  177;  |0*Hara  v.  Shepherd,  8  Md.  Ch.  806;]  Post, 
§  861  a,  421  note,  422. 

•  Pendleton  v.  Fay,  8  Paige.  204;  Post,  §  423.  See  Dias  v.  Merle,  4  Paige,  269; 
Fulton  Bank  r.  New  York  Canal  Co.  4  Paige,  127. 

«  Fulton  Bank  v.  New  York  Canal  Co.  4  Paige,  127. 

6  Ante,  §  836 ;  Post,  §  846,  846. 


(a)  Henry  v.    Trayellers'    Ins.    Co.  (6)  Crump  v,  Perkins,  18  Fla.  863; 

45  Fed.  Rep.  290.  Hyer  v.  Caro,  17  Fla.  332. 
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that  asserted  in  the  original  bilL     His  true  coarse  would  be  to 
file  an  original  bill.^  (a) 

§  340.  If  the  interest  of  b.  plaintiffs  9uing  in  autre  droit,  entirely 
determines  by  death  or  otherwise,  and  some  other  person  there- 
upon becomes  entitled  to  the  same  property,  under  the  same  title, 
as  in  the  case  of  new  assignees  under  a  commission  of  bankruptcy, 
upon  the  death  or  removal  of  former  assignees,  or  in  the  case  of 
an  executor  or  administrator,  upon  the  determination  of  an 
administration  durante  minori  cetate,  or  pendente  lite,  the  suit 
may  be  likewise  added  to  and  continued  by  a  supplemental  bilL^ 

1  Tonkin  o.  Letbbridge,  Cooper,  43 ;  Oldham  v,  Eboral,  1  Cooper,  SeL  Cas.  27  ; 
Rylands  v.  latonche,  2  Bligh,  666 ;  Pilkington  v.  Wignali,  2  Mad.  210. 

>  Mitf.  Eq.  PI.  by  Jeremy,  4th  ed.  64.  Lord  Redesdale  seems  to  take  a  distinc- 
tion between  the  case  of  the  determination  of  the  interest  of  a  plaintifit  suiog  in 
autre  droit  (as  in  the  cases  stated  in  the  text),  and  the  case  of  a  determination  of 
the  interest  of  a  plaintiff  suing  in  his  own  rtghl  (as  in  the  case  of  bankruptcy  of  a 
plaintiff),  holding,  that  in  the  former  case,  the  party  succeeding  to  his  rights  must 
sue  by  a  mere  supplemental  bill ;  and  in  the  latter  case,  by  an  original  bill,  in  the 
nature  of  a  supplemental  bill.  Post,  §  849 ;  Mitf.  Eq.  PL  by  Jeremy,  4th  ed.  66, 
67,  72,  96.  It  does  not  seem  to  me  that  there  is  any  well-founded  distinction  between 
the  cases.  In  each  case,  it  would  seem  that  the  bill  should  be  an  original  bill  in  the 
nature  of  a  supplemental  bill,  for  it  brings  forward  new  interests  by  new  parties. 
And  I  cannot  but  think  that  some  confusion  on  the  subject  has  arisen,  from  the 
authorities  not  nicely  distinguishing  in  their  language  a  mere  supplemental  bill  from 
an  original  bill  in  the  nature  of  a  supplemental  bill,  but  calling  each  by  the  generic 
name  of  a  supplemental  bill.  Mr.  Cooper  (Eq.  PI.  76;  Post,  §  849,  note  4)  insists, 
that  there  is  no  distinction  between  the  cases  where  the  plaintiff  sues  in  his  own 


(a)  Bannon  V.  Comegys,  69  Md.  411. 
The  same  is  true  of  an  amendment  by 
which  it  Is  attempted  to  maintain  the  suit 
on  the  ground  of  a  subsequently  acquired 
title.  Evans  0.  Bagshaw,  L.  R.  8  Eq. 
469;  8.  0.  L.  R.  6  Ch.  840.  The  supple- 
mental bill,  being  merely  an  addition  to 
the  original  bill,  must  be  consistent  there- 
with and  germane  thereto.  Straughan 
V.  HaUwood,  30  W.  Va.  274 ;  Fahs  o, 
Roberts,  64  Bl.  192 ;  Miller  i;  Cook,  183 
ni.  ;  26  N.  E.  766  ;  Maynard  v.  Green, 
80  Fed.  Rep.  648;  Grabenheimer  v.  Blum, 
63  Texas,  869.  An  entirely  new  case 
cannot  be  mtroduoed  by  a  supplemental 
bill,  although  entirely  different  relief 
may  be  thereby  obtained.  Hanby  0. 
Henritze,  86  Va.  177 ;  Hercy  0.  Beckett, 
16  W.  Va.  444 ;  Keyser  v,  Renner.  ( Va.) 
12  S.  E.  406.    And  the  matters  alleged 


must  always  be  supplemental  in  their 
nature,  and  not  independent  or  subse- 
quent Soutter  V.  Milwaukee  &c  R.  Co. 
6  Walt.  742.  See  Minnesota  Co.  v,  St 
Paul  Co.  2  Wall.  609. 

But  the  objection  that  a  supplemental 
complaint  states  a  case  which  accrued 
after  the  action  was  begun  cannot  be  first 
made  in  an  appeal  court  Senft  v.  Man- 
hattan R.  Co.  14  N.  T.  S.  876.  See 
Coburn  v.  Cedar  Valley  Land  Co.  188 
U.  S.  196;  29  Fed.  Rep.  686;  Greer  r. 
Turner,  36  Ark.  17.  And  the  right  to 
file  a  supplemental  bill  may  be  lost  by 
laches,  especially  after  decree.  Ashuelot 
R.  Co.  V.  Cheshire  R.  Co.  69  N.  H.  409  ; 
Johnson  v.  Florida  Transit  Co.  18  Fed. 
Rep.  821 ;  Emory  v,  Keighan,  88  111.  616. 
As  to  multifariousness  in  a  supplemental 
bill*  tee  Gage  v.  Parker,  103  111.  62a 
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For,  in  these  cases  there  is  no  change  of  interest,  which  can 
affect  the  questions  between  the  parties,  but  only  a  change  of  the 
person,  in  whose  name  the  suit  must  be  prosecuted.^  And  if 
there  has  been  no  decree,  the  suit  may  proceed,  after  the  supple- 
mental bill  has  been  filed,  in  the  same  manner  as  if  the  original 
plaintiff  had  continued  such;  except  that  the  defendants  must 
answer  the  supplemental  bill,  and  either  admit  or  put  in  issue 
the  title  of  the  new  plaintiff.'  But  if  a  decree  has  been  obtained 
before  the  event  on  which  such  a  supplemental  bill  becomes 
necessary,  although  the  decree  be  only  a  decree  nisij  there  must 
be  a  decree  on  the  supplemental  bill,  declaring  that  the  plaintiff 
in  that  bill  is  entitled  to  stand  in  the  place  of  the  plaintiff  in  the 
original  bill,  and  to  have  the  benefit  of  the  proceedings  upon  it, 
and  to  prosecute  the  decree,  and  take  the  steps  necessary  to  render 
it  effectual  3 

§  840  a.  So,  if  a  suit  should  be  brought  by  church-wardens  of 
a  parish  church,  to  restrain  a  person  from  pulling  down  the 
church-yard  wall,  and  their  office  should  cease  while  the  suit  is 
pending,  and  successors  in  office  are  appointed  in  their  stead, 
they  may  file  a  supplemental  bill,  for  the  purpose  of  stating  facts 
which  have  occurred  since  the  filing  of  the  bill,  and  may  join 
their  successors  with  them  as  co-plaintiffs.^ 

§  841.  So,  where  a  decree  directed  the  master  to  approve  of  a 
settlement  on  a  wife  and  her  children ;  but  before  the  report  was 
made  the  wife  died ;  it  was  held  that  the  children  had,  by  a  sup- 
plemental bill,  a  right  to  a  provision  out  of  the  property.* 

§  342.  So,  if  the  interest  of  a  defendant  is  not  determined, 
and  only  becomes  vested  in  another  by  an  event  subsequent  to 
the  institution  of  a  suit,  as  in  the  case  of  alienation  by  deed  or 
devise,  or  by  bankruptcy  or  insolvency,  the  defect  in  the  suit  may 

right  or  in  autre  droit  However,  in  deference  to  Lord  Redeedale,  I  hare  left  the 
text  as  it  stands,  according  to  the  very  language  used  bjr  him.  Post,  §  849,  note» 
850,  note.    See  Cooper,  Eq.  PI.  76»  76. 

1  Mitf.  Eq.  PL  hj  Jereroj,  4th  ed.  64.  *  Ibid. 

<  Mitf.  Eq.  PL  by  Jeremy,  64,  65  i  Cooper,  Eq.  PL  76 ;  Gilb.  For.  Rom.  176  ; 
Anon.  1  Atk.  88 ;  Brown  v,  Martin,  8  Atk.  218. 

*  Marriott  v,  Tarpley,  9  Sim.  279.  [Although  a  party  who  has  acquired  an  in- 
terest in  tlie  controTersy  since  the  suit  brought  must  in  general  be  made  a  party 
by  a  supplemental  bill,  this  is  not  required  for  the  purpose  of  joining  an  adminis- 
trator appointed  during  the  pendency  of  the  bill,  which  may  be  done  by  amendment 
to  the  bilL    Beardmore  v.  Gregory,  2  H.  &  M.  491.] 

•  Elibank  v.  Montolieu,  5  Yes.  787 ;  t.  c.  10  Yes.  84;  Cooper,  Eq.  PL  74. 
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be  supplied  by  supplemental  bill,  or  a  bill  in  the  nature  of  a  sup- 
plemental bill,  whether  the  suit  is  become  defective  merely,  or 
it  is  abated,  as  well  as  become  def ectiye.  ^  (a)    For,  in  these  cases, 

1  Mitf.  £q.  PI.  by  Jeremy,  68 ;  Post,  §  849 ;  Sedgwick  v.  CleTeland,  7  Paige, 
200.  On  this  occasion,  Mr.  Chancellor  Walworth  stated  the  distinction  between 
a  Toluntary  alienation  of  a  defendant  pendente  lite,  and  an  involuntary  alienation  by 
insolvency  or  bankruptcy,  by  operation  of  law.  "  In  the  case  of  defendants,"  said 
he,  **  whose  interest  in  the  subject-matter  of  the  litigation  becomes  vested  in  others, 
pendente  lite,  without  an  actual  abatement  of  the  suit,  a  distinction  is  very  properly 
made  between  the  transfer  of  tliat  interest  by  tlie  mere  voluntary  act  of  the  defend- 
ant, as  in  the  case  of  a  sale  or  assignment  in  the  ordinary  course  of  business,  and  a 
transfer  of  that  mterest  by  operation  of  law,  as  upon  an  assignment  in  bankruptcy 
or  under  our  insolvent  acts.  In  the  first  case,  the  complainant  is  not  bound  to  make 
the  assignee  a  party,  although  he  may  do  so  if  he  deems  it  essential  to  the  relief,  to 
which  he  may  be  entitled  against  such  assignee.  But  in  the  last  case,  the  assignee, 
who  has  become  such  by  operation  of  law,  has  a  right  to  be  lieard,  and  must  be 
made  a  party  before  the  suit  can  be  further  proceeded  in.  The  reason  of  the  distinc- 
tion is  obvious.  In  the  first  case,  the  assignee,  who  is  a  mere  voluntary  purchaser, 
pendente  lite,  cannot  defeat  the  complainant's  rights,  or  delay  his  proceedings,  by  such 
purchase ;  for  if  he  could  do  so,  the  litigation,  by  successive  assignments,  might  be 
rendered  interminable.  He  therefore  has  no  right  to  be  heard,  unless  he  brings 
himself  before  the  court  by  a  supplemental  bill,  in  the  nature  of  a  cross-bill,  which 
he  may  sometimes  do  to  protect  his  rights  as  such  assignee.  And  the  decree  in  the 
original  suit,  to  which  such  assignee  was  not  a  party,  will  bind  the  assigned  prop- 
erty in  his  hands.  Neither  can  the  defendant,  who  has  made  such  voluntary  assign- 
ment subsequent  to  the  commencement  of  the  suit,  urge  that  as  a  reason  why  the 
suit  should  not  proceed  against  him  in  the  same  manner  as  if  no  such  transfer  had 
been  made.  In  the  other  case,  the  assignee,  upon  whom  the  interest  of  the  defend- 
ant has  been  cast  by  operation  of  law  for  the  benefit  of  others,  has  a  right  to  be 
heard  for  the  protection  of  that  interest.  And  the  whole  legal  and  equitable  in- 
terest therein,  which  formerly  belonged  to  the  defendant,  being  vested  in  such 
assignee  by  the  mere  operation  of  the  law  itself,  he  will  not  be  legally  or  equitably 
bound  by  a  decree  to  which  he  is  not  a  party.  (Deas  v.  Thome,  3  Johns.  648.) 
The  reasons  for  this  difference  between  the  two  cases  do  not  exist  in  relation  to  the 
transfer  of  the  interest  of  the  complainant ;  and  where  the  adverse  party  makes  the 
objection  to  his  proceeding  in  his  own  name  without  bringing  the  assignee  before 
the  court.  The  party,  whose  interest  in  the  subject-matter  of  the  suit  has  become 
divested  pendente  lite,  can  only  object  to  the  proceedings  of  his  adversary  in  the 
suit,  where  such  interest  has  become  vested  in  another  by  operation  of  law,  and  not 
by  his  own  mere  voluntary  act.  But  where  the  party,  who  has  assigned  the  whole 
or  a  part  of  his  interest  in  the  subject-matter  of  the  suit,  attempts  to  take  any 
active  proceedhig  therein,  the  adverse  party  may  object  to  such  proceeding,  on  the 
ground  that  the  suit  has  become  abated  or  defective  as  to  such  assignor,  so  that  the 
same  cannot  be  proceeded  in  until  the  assignee  is  made  a  party.  Perhaps  there 
may  be  some  exceptions  to  this  rule,  particularly  where  the  adverse  party,  after  he 
becomes  acquainted  with  the  fact  of  such  assignment,  does  some  act,  or  takes  some 
proceeding  in  the  cause,  on  his  part,  which  amounts  to  a  legal  waiver  of  his  right  to 
urge  the  objection  that  the  suit  had  abated  or  become  defective  by  reason  of  the 
transfer  of  interest"  

(a)  Seoor  v.  Singleton,  41  Fed.  Bep.  726;  Campbell  v.  New  York,  86  Fed.  Rep.  14 
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the  new  party  comes  before  the  court  exactly  in  the  same  plight 
and  condition  as  the  former  party,  is  bound  by  his  acts,  and  may 
be  subject  to  all  the  costs  of  the  proceedings  from  the  beginning 
of  the  suit.^  (a)  But  the  distinction  is  constantly  to  be  borne  in 
mind  between  cases  of  voluntary  alienation  and  cases  of  invol- 
untary alienation,  as  by  the  insolvency  or  bankruptcy  of  the 
defendant  In  the  latter  cases,  the  assignee  must  be  made  a 
party ;  in  the  former,  he  may  or  may  not  at  the  election  of  the 
plaintiff.* 

§  343.  Having  thus  considered  in  a  brief  manner,  the  proper 
cases  for  a  supplemental  bill,  correctly  so  called,  let  us  now  pro- 
ceed to  a  statement  of  the  true  frame  and  structure  thereof.  A 
supplemental  bill,  must  state  the  original  bill,  and  the  proceed- 
ings thereon ;  and  if  the  supplemental  bill  is  occasioned  by  an 
event  subsequent  to  the  original  bill,  it  must  state  that  event, 
and  the  consequent  alteration  with  respect  to  the  parties ;  and, 
in  general,  the  supplemental  bill  must  pray,  that  all  the  defend- 
ants may  appear  and  answer  to  the  charges  it  contains.'  For  if 
the  supplemental  bill  is  not  for  a  discovery  merely,  the  cause 
must  be  heard  upon  the  supplemental  bill,  at  the  same  time  that 
it  is  heard  upon  the  original  bill,  if  it  has  not  been  before  heard ; 
and  if  the  cause  has  been  before  heard,  it  must  be  further  heard 
upon  the  supplemental  matter.^  If,  indeed,  the  alteration  or 
acquisition  of  interest  happens  to  a  defendant,  or  a  person  neces- 
sary to  be  made  a  defendant,  the  supplemental  bill  may  be  ex- 
hibited by  the  plaintiff  in  the  original  suit  against  such  person 
alone,  and  may  pray  a  decree  upon  the  particular  supplemental 
matter  alleged  against  that  person  only;  unless,  which  is  fre- 
quently the  case,  the  interest  of  the  other  defendants  may  be 
affected  by  that  decree.^  But  it  is  not  necessary  for  the  plain- 
tiff, when  he  files  a  supplemental  bill,  to  state  in  it  all  the  cir- 

1  Mitf.Eq.  PI.  bj  Jeremy,  08;  Whitoomb  v.  Minchin,  6  Mad.  91 ;  Foster  v.  Demcon, 
6  Mad.  69;  Wyatt,  Pr.  Reg.  91;  Sedgwick  v.  Cleveland,  7  Paige,  290-292;  Poet, 
§349. 

s  Sedgwick  v.  Cteveland,  7  Paige,  290, 291 ;  Supra,  note ;  Ante,  §  180, 340  and  note ; 
Post,  §  851 ;  2  Story,  Eq.  Jur.  §  908.  See  Turner  v,  Wright,  4  Bear.  40;  Poat» 
§349. 

s  Mitf.  Eq.  PI.  by  Jeromy,  76. 

*  Ibid. 

•  Ibid. ;  Ante,  §  384. 

(a)  See  Cook  o.  Hathw^y,  L.  R.  8  Eq.  012 ;  Parkhurst  r.  Kinsman,  2  Blatch.  78. 
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cumstances  of  the  case  at  length.  All  that  is  requisite  is,  that 
he  should  state  so  much  of  the  case  as  shows  that  there  was  an 
equity  in  it.^  Where  a  supplemental  bill  is  merely  for  the  pur- 
pose of  bringing  formal  parties  before  the  court  as  defendants, 
the  parties  defendants  to  the  original  bill  need  not  in  general  be 
made  parties  to  the  supplemental  bill.^  And,  in  general,  if  new 
parties  are  brought  before  the  court  upon  a  supplemental  bill,  the 
original  defendants  need  not  be  made  parties  to  the  supplemental 
bill,  unless  they  have  an  interest  in  the  supplemental  matter:  *  or 
their  interests  require  that  the  new  defendant  should  be  a  party 
to  the  suit*    The  facts,  too,  brought  forward  by  the  supplemental 

1  Vigers  v.  Audley,  9  Sim.  72,  77. 

*  Mitf.  Eq.  PL  by  Jeremy,  75,  76,  and  cases  there  cited ;  Cooper,  Eq.  PI.  88,  84; 
Ante,  §  884.  See  the  forms  in  Van  Heyth.  Eq.  Drafts.  388-840 ;  Hinde,  Ch.  Prac. 
48,  44;  Bignall  v.  Atkins,  6  Mad.  869 ;  Brown  r.  Martin,  8  Atk.  217. 

*  BignaU  v,  Atkins,  6  Mad.  869;  Ensworth  v.  Lambert,  4  Johns.  Ch.  605;  Ante, 
§  884.    See  Holland  v.  Baker,  8  Hare,  68,  78;  [Lyne  v.  Pennell,  1  Sim.  n.  s.  113.] 

*  Jones  V.  Howells,  2  Hare,  842 ;  Parker  v.  Parker,  9  Beav.  144.  [In  Wilkinson 
v.  Fowkes,  9  Hare,  193,  the  rule  on  this  subject  was  thus  stated:  The  original 
defendants  are  necessary  parties  to  a  supplemental  bill,  where  the  supplemental  suit 
is  occasioned  by  an  alteration  after  the  original  bill  is  filed,  affecting  the  rights  and 
Interests  of  the  original  defendants  as  represented  on  the  record ;  but  they  are  not 
necessary  parties  to  a  supplemental  bill,  where  there  may  be  a  decree  upon  the  sup- 
plemental matter  against  the  new  defendants,  unless  the  decree  will  affect  the  interests 
of  the  original  defendants :  nor  are  they  necessary  parties,  where  the  supplemental  biU 
is  brought  merely  to  introduce  formal  parties.  The  vice-chancellor  said :  "  In  this  case 
an  objection  was  raised  to  the  cause  being  heard,  upon  the  ground  that  the  original 
defendant  had  not  been  a  party  to  a  supplemental  bill,  and  the  question  was  much 
argued,  in  what  cases  original  defendants  were  necessary  parties  to  supplemental 
suits.  I  have  thought  it  right,  therefore,  to  examine  the  authorities  upon  the  sub- 
ject. The  earliest  case  is,  I  believe,  Jones  v.  Jones,  3  Atk.  217,  where  Lord  Hard- 
wicke,  after  some  observations  which  seem  to  refer  to  the  particular  circumstances 
of  that  case,  and  to  the  period  at  which  the  objection  may  be  taken,  states  his 
opinion  that  the  original  defendants  are  not  necessary  parties  to  a  supplemental  bill 
merely  introducing  formal  parties.  Lord  Redesdale,  in  his  treatise  on  Pleading, 
referring  to  this  case,  which,  from  his  well-known  accuracy,  I  have  no  doubt  he 
had  examined  with  the  Registrar's  Book,  deduces  from  it  more  general  rules :  First, 
that  where  an  event  occurs  after  the  filing  of  the  original  bill,  and  there  is  a  conse- 
quent alteration  with  respect  to  the  parties  in  general,  the  defendants  to  the  original 
suit  must  be  parties  to  the  supplemental  suit,  the  reason  assigned  being  that  tlie 
supplemental  suit  must  be  heard  with  the  original  suit ;  or,  if  the  original  suit  has 
been  heard,  then  upon  the  supplemental  matter.  From  which  reason,  I  think  it  is 
to  be  collected,  that  what  he  means  by  a  consequent  alteration  with  respect  to  the 
parties,  is  any  alteration  which  may  affect  the  rights  or  interests  of  the  original 
defendants,  as  represented  on  the  record.  Why  is  the  cause  to  be  heard  as  to  them, 
unless  their  interests  may  be  affected  by  the  alteration  which  has  taken  place  ?  Sec- 
ondly, Lord  Redesdale  says  that  the  original  defendants  need  not  be  made  parties 
to  the  supplemental  suit,  where  there  may  be  a  decree  upon  the  supplemental  mat* 
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billy  should  be  material  to  the  matters  in  controversy ;  for,  if  thej 
are  not,  a  demurrer  will  lie  to  the  supplemental  bill.^ 

ter  against  the  new  defendants,  nnless  the  decree  will  affect  the  interests  of  the 
original  defendants;  and,  thirdly,  he  adopts  Lord  Hardwicke's  proposition  as  to 
formal  defendants.  The  question  seems  to  have  rested  thus  on  Lord  Redesdale's 
authority,  till  we  come  to  the  decisions  of  Sir  J.  Leach,  in  Bignall  v.  Atkins,  6  Mad. 
869 ;  and  of  the  late  vice-chancellor  of  England,  in  Greenwood  v,  Atkinson,  6  Sim. 
419 ;  and  neither  of  these  cases  seems  to  me  to  have  altered  the  law  of  the  court  as 
laid  down  by  Lord  Redesdale.  In  both  of  them  the  original  defendant  had  already 
set  up  the  case  he  insisted  upon  against  the  new  defendant,  whom  he  required  to  be 
made  a  party ;  and  neither  of  them,  therefore,  fell  within  Lord  Redesdale's  first  class 
of  cases.  It  is  to  be  observed,  however,  as  to  those  cases,  that  each  of  them,  and,  as 
I  apprehend,  most  correctly,  adopts  the  principle  that  the  supplemental  suit  grafts 
the  new  parties  into  the  original  suit,  and  enables  the  court  to  deal  with  the  parties 
to  both  records  as  if  they  were  all  parties  to  the  same  record;  and,  farther,  that 
Bignall  v,  Atkins  whoUy  negatives  the  idea  that  a  defendant  to  tlie  original  suit  can 
require  to  be  made  a  party  to  the  supplemental  suit,  upon  the  ground  of  a  right  to 
question  the  representative  character  of  the  new  defendant,  an  idea  for  which,  I 
apprehend,  there  can  be  no  foundation,  as  the  title  cannot  be  tried  in  this  court. 
The  next  case  was,  I  believe,  Feary  v.  Stephenson,  1  Beav.  42,  before  Lord  Lang- 
dale,  a  case  in  which  bis  lordship,  whether  correctly  or  not,  is  not  material  to  con- 
sider, went  upon  tlie  ground,  that  the  interests  of  accounting  defendants  might  be 
materially  affected  by  a  change  in  the  parties  by  whom  they  were  called  to  account; 
and  the  case  thus  fell  within  Lord  Redesdale's  first  class  of  cases,  and  required  the 
original  defendants  to  be  made  parties  to  the  supplemental  suit  Feary  v.  Stephen- 
son has  been  succeeded  by  tlie  series  of  cases  cited  from  Mr.  Hare's  Reports ;  Dyson 
V.  Morris,  1  Hare,  413 ;  Jones  v.  Howells,  2  Id.  842,  and  Holland  i;.  Baker,  8  Hare,  68 ; 
to  which  may  be  added,  Parker  v.  Carter,  4  Id.  406,  and  Parker  v.  Parker,  9  Beav. 
144;  in  some  of  which  cases  the  original  defendants  were  required  to  be  made 
defendants  to  the  supplemental  suit,  and  in  others  not.  They  were  not  required  to 
be  made  parties  to  the  supplemental  suit  in  Dyson  v.  Morris,  or  in  Parker  t;.  Carter, 
because  theur  rights  and  interests,  as  represented  on  the  record,  remained  the  same 
as  before ;  and  the  graft  of  the  parties  into  tlie  original  suit  by  the  supplemental 
suit,  enabled  those  rights  and  interests  to  be  worked  out.  They  were  required  to 
be  parties  in  the  other  cases,  because  their  rights  and  interests  might  be  affected 
by  the  alteration  which  had  taken  place.  Different  reasons  are  assigned  in  these 
cases  for  the  different  decisions ;  but,  in  substance,  the  question  in  all  of  them  has 
been,  whether  the  alteration  in  the  record  affected  the  position  or  the  interests  of  the 
original  defendants.  The  language  of  Lord  Redesdale  has  been  varied ;  but  his 
distinctions  do  not  appear  to  me  to  hare  been  shaken.  By  those  distinctions  I  shall 
abide  in  deciding  the  present  case,  believing  that  the  attempt  to  lay  down  more 
definite  rules  upon  a  matter  which  must  in  all  cases  be  governed  by  circumstances, 
varying  in  each  particular  case,  only  lead  to  increased  confusion.  Adopting,  then. 
Lord  Redesdale's  positions,  I  have  to  consider  whether,  in  this  particular  case,  th& 
interests  of  the  original  defendant  can  be  affected  by  the  alteration  introduced  by 
the  supplemental  bill.  Now  the  original  bill  is  filed  by  an  heir  against  the  defend- 
ant as  purchaser  firom  his  ancestor,  for  the  purpose  of  setting  aside  his  contract  and 
deeds  of  purchase.    At  the  hearing,  it  was  objected  that  the  personal  representative 


1  Mikier  v.  Harewood,  17  Ves.  144 ;  Adams  v,  Dowding,  2  Mad.  6Sw 
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§  344.  If  a  supplemental  bill  to  a  bill  to  perpetuate  testimony, 
is  filed  after  the  examination  of  the  witnesses  under  the  original 
bill  has  been  completed,  and  the  commission  is  closed,  for  the 
purpose  of  the  further  examination  of  witnesses,  upon  the  ground, 
that  new  material  facts  have  been  discovered  since  the  filing  of 
the  former  bill,  it  will  not  be  suiScient  to  make  such  an  allega- 
tion in  general  terms,  but  the  supplemental  bill  must  state  what 
such  new  material  facts  are,  as  is  done  upon  original  bills  in 
such  cases.  ^ 

§  345.  Secondly,  an  original  bill  in  the  nature  of  a  supple- 
mental bill.  This  division  is  founded  rather  upon  formal  tech- 
nical principles,  than  upon  any  substantial  difference  from  a 
supplemental  bill,  properly  so  called.  Indeed,  in  the  books  they 
are  usually  confounded  together.^  The  most  prominent  distinc- 
tion between  them,  however,  seems  to  be,  that  a  supplemental 
bill  is  properly  applicable  to  thpse  cases  only,  where  the  same 
parties,  or  the  same  interests,  remain  before  the  court ;  whereas, 

of  the  ancestor  was  a  necessary  part j  to  the  suit ;  and  I  held  the  objection  to  be 
good,  as  the  bill  alleged  the  purchase-money  to  be  in  part  unpaid ;  and  I  tlierefore 
considered  that  the  personal  representative  had  an  interest  in  the  question,  wliether 
the  contract  was  good  or  not  The  objection  having  been  allowed,  the  supplemental 
bill  has  been  filed  bj  the  heir  against  the  personal  representatiye  only ;  the  pur- 
chaser, tlierefore,  has  no  opportunity  of  raising  any  question  between  himitelf  and 
tlie  personal  representattye  wliich  may  not  have  been  raised  in  the  original  suit 
His  interest,  therefore,  may  be  affected  if  the  nature  of  the  suit  admits  of  any  such 
question  being  raised.  It  will  not,  indeed,  be  affected  if  this  bill  be  digmisned ;  but 
if  the  transaction  be  set  aside,  may  not  the  purchaser  have  rights  to  insist  upon 
against  the  personal  representatiye,  which  may  be  preliminary  to  any  decree  against 
him  ^  May  he  not  hare  rights  against  the  plaintiff  himself  which  could  not  be  set 
up  in  the  absence  of  the  personal  representative  ?  I  think  that  he  may,  or,  at  all 
events,  that  he  is  entitled  to  state  the  grounds  on  which  he  contends  that  he  may ; 
and.  therefore,  though  most  reluctantly,  I  feel  myf>e]f  compelled  to  allow  this 
objection.  I  would  gladly  have  acted  on  the  offer  made  on  the  part  of  the  personal 
representative,  to  submit  to  any  decree  which  might  be  thought  proper  ,*  but  I  think 
the  state  of  the  authorities  precludes  me  from  doing  so ;  for,  on  referring  in  my 
copy  of  the  reports  to  the  case  of  Jones  v.  Howells,  2  Hare,  846,  in  which  the  same 
ofler  was  made,  I  find  a  note  against  it,  that  it  was  affirmed  by  the  Lord  Chancellor/'] 

A  Knight  V.  Knight,  4  Mad.  1.  If  new  evidence  has  been  discovered  since  the 
commission  was  closed,  as  to  the  facts  stated  in  the  original  bill,  the  proper  course 
would  be,  not  to  file  a  supplemental  bill,  but  to  apply  to  the  court  for  permission  to 
examine  the  new  witnesses.    Ibid. 

'  Mr.  Cooper  treats  of  both  of  them  under  the  same  head.  Cooper,  Eq.  PI.  62;  and 
although  Lord  Redesdale  has  made  a  formal  division  of  them,  yet  in  discussing  them, 
be  has  mixed  the  cases  together,  without  any  attempt  to  arrange  them  into  separate 
heads.  Mitf  Eq  PI  by  Jeremy.  01-76.  See  also  Russell  o  Sharp,  1  Yes.  &  B.  600,* 
BandaU  v  Mumford,  18  Yes.  424. 
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an  original  bill  in  the  nature  of  a  supplemental  bill,  is  properly 
applicable,  when  new  parties,  with  new  interests,  arising  from 
events  since  the  institution  of  the  suit,  are  brought  before  the 
court.  *  (a) 

§  346.  Thus,  for  example,  when  any  event  happens,  subsequent 
to  the  time  of  filing  an  original  bill,  which  gives  a  new  interest 
in  the  matter  in  dispute  to  any  person  not  a  party  to  the  bill,  such 
as  the  birth  of  a  tenant  in  tail ;  or  which  gives  a  new  interest  to 
a  party  upon  the  happening  of  some  other  contingency ;  the  defect 
may  be  supplied  by  a  bill,  which  is  usually  called  a  supplemental 
bill,  and  is  in  fact  merely  so  with  respect  to  the  rest  of  the  suit, 
although  with  respect  to  its  immediate  object,  and  against  any 
new  party,  it  has  in  some  degree  the  effect  of  an  original  bill.^ 
If  any  event  happens,  which  occasions  any  alteration  in  the 
interest  of  any  of  the  parties  to  a  suit,  and  does  not  deprive  a 
plaintiff  suing  in  his  own  right,,  of  his  whole  interest  in  the  sub- 
ject, as  in  the  case  of  a  mortgage  or  other  partial  change  of  in- 
terest ;  or  if  a  plaintiff,  suing  in  his  own  right,  is  entirely  deprived 
of  his  interest,  but  he  is  not  the  sole  plaintiff;  the  defect  arising 
from  either  event  may  be  supplied  by  a  bill  of  the  same  kind, 
which  is  likewise  commonly  termed,  and  is  in  some  respects,  a 
supplemental  bill  merely,  although  in  other  respects,  and  espe- 
cially against  any  new  party,  it  has  also  in  some  degree  the 
effect  of  an  original  bill.^  In  all  these  cases,  the  parties  to  the 
suit  are  able  to  proceed  in  it  to  a  certain  extent,  although  from 
the  defect  arising  from  the  event,  subsequent  to  the  filing  of  the 
original  bill,  the  proceedings  are  not  sufficient  to  attain  their 
full  object*    The  bill  here  spoken  of,  is  properly  called  an  origi- 

1  Cooper,  Kq.  PI.  76,  76 ;  Ante,  §  886,  889. 

«  Mitf.  Eq.  PI.  by  Jeremy,  68. 

«  Ibid. 

*  Mitf.  Eq.  PI.  by  Jeremy,  63,  64,  72, 98.  Sir  Thomas  Plumer,  in  commenting  on 
this  passage,  in  Adams  t^.  Dowding,  2  Mad.  58,  used  the  following  language :  '*  If 
merely  relevant  events,  happening  subsequent  to  the  filing  of  a  bill,  makes  a  supple- 
mental bill  necessary,  it  is  necessary  in  this  case ;  but  it  is  not  all  relevant  events  pos- 
terior to  a  bill,  that  render  a  supplemental  bill  necessary.  It  can  seldom  be  necessary, 
where  the  bill  is  for  an  account  When  a  bill  is  filed  for  an  account  of  tithes,  an 
account  is  taken  of  receipts  posterior  to  the  original  bill ;  and  it  never  was  supposed, 
that  a  supplemental  bill  was  necessary,  because  tithable  matter  had  been  received 
subsequent  to  the  filing  of  the  original  bill.  It  may  be  asked,  Wha(  limit  is  there  1 
When  is  a  supplemental  biU  necessary  ?    Lord  Redesdale  has  clearly  shown,  that  it 


(a)  McDonald  v.  Asay  (HI.),  27  N.  E.  929. 
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nal  billy  in  the  nature  of  a  supplemental  bill ;  because  it  is  origi- 
nal, as  to  the  new  parties  and  new  interests ;  and  it  is  in  some 
sort  supplemental  also,  as  being  an  appendage  to  the  former  bill 
as  to  the  old  parties  and  the  old  interests.  ^ 

§  847.  Upon  the  same  ground,  where  a  husband  and  wife  are 
defendants  to  a  bill,  if  by  the  death  of  the  husband  a  new  interest 
arises  to  the  wife,  the  suit  becomes  defective;  and  an  original 
bill  in  the  nature  of  a  supplemental  bill  becomes  necessary  to 
bring  that  interest  before  the  court;  for  she  is  not  bound  by  the 
answer  put  in  during  her  coverture.^ 

§  348.  Upon  the  same  ground,  if  a  person,  pendente  lite,  be- 
comes assignee  of  the  interest  of  a  party  in  the  suit,  and  wishes 
to  be  admitted  to  take  part  in  it,  he  must  bring  forward  his  claim 
by  an  original  bill,  in  the  nature  of  a  supplemental  bill.^  (a) 


is  not  merelj  because  an  erent  has  happened  posterior  to  the  original  bill,  that  a  sup- 
plemental bill  becomes  necessary.  He  says  *  '  When  any  event  happens  subsequent 
to  the  time  of  filing  an  original  bill,  lohich  gives  a  new  interest  in  the  matter  in  dispute  to 
amf  person  not  a  party  to  the  bill ;  as  the  birth  of  a  tenant  in  tail/  &c.,  a  supplemental 
bill  may  be  filed.  The  proposition  is  qualified  by  the  words,  Ogives  a  new  interest,* 
And  in  another  passage,  he  says:  'A  supplemental  bill  must  state  the  original  bill 
and  the  proceedings  thereon ;  and  if  the  supplemental  bill  is  occasioned  by  an  event 
subsequent  to  the  original  bill,  it  must  state  that  event,  and  the  consequent  alteration 
with  respect  to  the  parties.  Are  there  any  new  parties  brought  forward  by  this  supple- 
mental bill  1  None.  If  a  supplemental  bill  is  filed  before  a  decree  on  the  original 
bill,  both  bills  are  heard  together ;  if  after  a  decree,  then  the  cause  is  heard  upon  the 
supplemental  bill  only.  If  this  supplemental  bill  had  been  filed  after  a  decree,  what 
other  decree  could  have  been  made,  except  what  had  already  been  made  in  the  origi- 
md  suit  f ' "    See  also  Gilb.  For.  Rom.  109. 

1  Cooper,  Eq.  PI.  76,  76 ;  Mitf.  Eq.  PI.  by  Jeremy,  90 ;  Hinde,  Ch.  Prac  44 ;  Ante, 
§  S40  and  note. 

>  Mole  V.  Smith,  1  Jac.  &  Walk.  666. 

*  Foster  v.  Deacon,  6  Mad.  69.  [So,  where  the  plaintifl!  before  A.,  one  of  the  de- 
fendants, had  appeared,  dismissed  the  bill  as  against  him ;  and  afterwards,  some  of 
the  other  defendants  insisting  that  A.  was  a  necessary  party,  the  plaintiff  was  allowed 
to  file  a  supplemental  bill  to  bring  him  again  before  the  court.  Wellesley  v,  Wellesley, 
17  Shn.  69.J  


(a)  Tappan  v.  Smith,  6  Biss.  73. 
Fulton  V.  Oreacen,  44  N.  J  Eq.  448,  de- 
cides the  important  point  that  if  the 
plaintiff  is  no  longer  able  to  prosecute 
the  suit  in  consequence  of  having  assign- 
ed his  entire  interest,  the  assignee,  who 
claims  under  a  title  which  may  be  liti- 
gated, cannot  gain  the  benefit  of  the 
former  proceedings  by  a  mere  supple- 
mental blU  or  a  bill  in  the  nature  of  a 


bill  of  revivor,  but  must  file  an  original 
bill  in  the  nature  of  a  supplemental  bill ; 
under  which  the  pleadings  and  deposi- 
tions in  the  cause,  though  these  may  be 
nsed,  do  not  preclude  any  new  equity  or 
defence  arising  since  the  original  bill 
was  filed,  or  existing  only  against  the 
new  party.  See  also  Fisher  v.  Holden, 
84  Mich.  494;  Seear  v.  Lawton,  16  Ch. 
D.  121. 
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§  849.  So,  if  a  sole  plaintiff  suing  in  his  atan  right  is  deprived 
of  his  whole  interest  in  the  matters  in  question,  by  an  event  sub- 
sequent to  the  institution  of  a  suit,  as  in  the  case  of  a  bank- 
rupt or  insolvent  debtor,  whose  whole  property  is  transferred 
to  assignees ;  ^  or  in  such  a  suit  the  plaintiff  assigns  his  whole 
interest  to  another ;  the  plaintiff  in  either  case  being  no  longer 
able  to  prosecute  the  suit  for  want  of  interest,  and  his  assignees 
claiming  by  a  title,  which  may  be  litigated,  the  benefit  of  the 
proceedings  cannot  be  obtained  by  a  mere  supplemental  bill;  but 
it  must  be  sought  by  an  original  bill  in  the  nature  of  a  supple- 
mental bilL^ 

1  See  Lee  0.  I^ee,  1  Hare,  621 ;  Robertson  v.  Soutbgate,  6  Hare,  228 ;  Ante,  §  828, 
829,842. 

«  Mitf.  Eq.  PI.  by  Jeremy,  65, 67,  72,  98.  See  also  Anon.  1  Atk.  88 ;  Wyatt,  Pr.  Reg. 
89 ;  Sedgwick  v.  Cleveland,  7  Paige,  287,  289.  On  this  occasion,  Mr.  Chancellor 
Walworth  examined  the  doctrine  at  large,  and  said :  "  If  this  had  been  the  case  of  an 
assignment  by  the  complainant  under  the  insolvent  acts,  there  could  have  been  no  pos- 
sible doubt,  that  the  suit  had  abated ;  or  rather  that  it  had  become  so  defective,  that 
the  complainant  could  not  proceed  any  further  in  his  own  name  against  the  defendant, 
if  the  latter  had  thought  proper  to  raise  the  objection.  This  court  requires  the  real 
parties  in  interest  to  bring  the  suit,  except  in  certain  cases,  where  the  complainant 
represents  the  rights  of  those  for  whom  the  suit  is  brought,  both  legally  and  equi- 
tably, as  in  the  case  of  executors,  or  of  trustees,  or  assignees  under  the  insolvent  acts. 
And  where  the  sole  complainant,  who  originally  brought  the  suit  in  his  own  name 
and  not  in  autre  droit  is  discharged  under  the  insolvent  acts,  and  makes  an  assign- 
ment of  his  property  for  the  benefit  of  his  creditors,  the  assignee  must  be  made  a 
party  before  the  suit  can  be  further  proceeded  in.  (Williams  v.  Kinder,  4  Ves.  887.) 
The  proper  course  for  the  defendant,  in  such  a  case,  if  he  wishes  to  have  the  suit 
proceeded  in,  or  put  an  end  to,  is  to  apply  to  the  court  for  an  order,  that  the  assignee 
file  a  supplemental  bill,  in  the  nature  of  a  bill  of  revivor,  within  such  time  as  shall 
be  prescribed  by  the  court  for  that  purpose,  or  that  the  complainant's  bill  be  dis- 
missed. And  notice  of  such  application  should  be  served  upon  the  assignee  as  well 
as  upon  the  complainant  in  the  original  suit.  (Porter  v.  Cox,  6  Mad.  80.)  This  pro- 
ceeding is  in  analogy  also  to  the  statutory  direction  in  case  of  the  abatement  of  a 
suit  by  the  death  of  the  sole  complainant,  where  his  representatives  neglect  to  revive 
the  suit  (2  R.  S.  186,  §  [118]  124.)  From  the  report  of  the  case  of  Massey  v.  Gil- 
lelan,  1  Paige,  644,  it  would  seem  to  have  been  decided,  that  the  suit  might  be  con- 
tinued, as  at  law,  in  the  name  of  the  original  complainant  upon  his  giving  security 
for  costs.  The  question,  however,  as  to  the  right  of  the  complainant  to  proceed  with- 
out bringing  the  assignees  before  the  court  by  a  supplemental  bill,  was  neither  raised 
nor  considered,  in  that  case ;  as  the  defendant  merely  asked,  that  the  suit  should 
not  be  permitted  to  proceed  in  the  name  of  the  insolvent  debtor,  unless  security  for 
costs  was  filed.  But  in  the  subsequent  case  of  Garr  v.  Gomez,  in  the  court  for  the 
correction  of  errors  (9  Wend.  649),  the  principle,  that  the  suit  becomes  defective  in 
such  a  case,  and  cannot  be  proceeded  in,  if  objected  to  by  the  defendant,  until  the 
nssignees  are  brought  before  the  court,  is  distinctly  recognized.  It  is  proper  aJso  to 
remark,  that  in  the  case  of  an  assignment  under  the  bankrupt  or  insolvent  acts,  the 
suit  is  not  strictly  abated,  even  as  to  the  complainant ;  but  is  merely  become  so  de- 
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§  350.    And,  if  by  any  event,  the  whole  interest  of  a  defendant 
is  entirely  determined,  and  the  same  interest  is  become  vested  in 

fective,  that  he  caDnot  proceed  therem,  until  the  assignee  is  brought  before  the  court 
And  the  assignee  becomes  so  far  the  legal  and  equitable  representative  of  the  rights 
of  the  complainant,  that  upon  a  new  and  supplemental  bill  in  the  nature  of  a  bill  of 
revivor  and  supplement  being  filed  by  the  assignee,  to  continue  the  proceedings  in 
his  own  name,  it  is  not  necessary  to  make  the  former  complainant  a  party  thereto ; 
which  would  be  necessary  in  the  case  of  an  assignment  of  only  a  part  of  the  interest 
of  the  complainant  in  the  subject-matter  of  the  suit.  The  complainant,  however,  who 
has  still  an  interest  in  having  his  debts  paid  out  of  the  assigned  proper^,  or  at  least 
has  an  interest  in  the  surplus,  if  there  should  be  any,  is  not  obliged  to  abandon  the 
suit  absolutely,  if  the  suit  is  necessary  for  his  protection ;  although  the  assignee  re- 
fuses to  proceed  therein,  without  making  any  compromise  of  the  suit  with  the  defend- 
ant In  that  case,  the  complainant  may  proceed  in  his  own  name;  but  as  the 
assignee  has  become  a  necessary  party  as  to  all  subsequent  proceedings  in  the  suit, 
the  complainant  must  bring  him  before  the  court  by  a  supplementary  bill.  (Mitf. 
£q.  Plead.  06,  4th  Lend.  ed. ;  Story,  Eq.  PI.  282,  note  ;  2  Johns.  Cb.  18.)  In  such  a 
case,  however,  the  complainant  might  be  required  to  file  security  for  costs,  as  directed 
by  the  third  sub-division  of  the  first  section  of  the  title  of  the  Revised  Statutes  rela- 
tive to  security  for  the  payment  of  costs."  (2  R.  S.  620.)  See  Ante,  §  156,  342; 
Mills  V.  Hoag,  7  Paige,  18 ;  Sinks  o.  Sinks,  2  Bligh,  698.  Mr.  Cooper  insisU,  that 
there  is  no  difference  between  the  case  of  a  plaintiff  suing  in  autre  droits  and  tliat  of  a 
plaintiff  suing  in  his  own  right,  as  to  the  right  to  maintain  a  supplemental  bill.  His 
language  is:  "And  though  Lord  Redesdale,  in  his  treatise,  takes  a  distinction  between 
a  sole  plaintiff  suing  in  autre  droit,  and  a  sole  plaintiff  suing  in  his  own  right,  laying 
it  down,  that,  in  the  first  case,  if  the  interest  determines  by  death  or  otherwise,  and 
some  other  person  thereupon  becomes  entitled  to  the  same  property  under  the  same 
title,  as  new  assignees  of  a  bankrupt,  that  the  suit  may  be  continued  by  a  supple- 
mental bill ;  but  that  in  the  other  case  of  a  sole  plaintiff  suing  in  his  own  right,  as  in 
the  case  of  a  bankrupt  or  insolvent  debtor,  whose  whole  property  is  transferred  to 
assignees,  the  benefit  of  the  proceedings  cannot  be  had  by  or  against  the  assignees, 
by  a  supplemental  bill,  but  must  be  sought  by  an  original  bill ;  yet,  with  great  defer- 
ence to  so  high  an  authority,  I  must  observe,  that  this  distinction  certainly  is,  in  the 
case  of  bankruptcy,  and  some  others,  now  disregarded  in  practice,  and  which  practice 
seems  sanctioned  by  the  later  authorities.''  Cooper,  Eq.  PL  76 ;  Ante,  §  840,  note. 
Whether  a  suit  in  equity  is  abated  by  the  bankruptcy  of  the  plaintiff,  as  well  as 
defective,  has  been  a  matter  of  doubt  But  it  seems  now  thought,  that  the  weight 
of  authority  is,  that  it  is  defective  merely,  and  that  the  assignees  may  be  brought 
forward  by  a  supplemental  bill.  See  Cooper,  Eq.  PI.  76, 77 ;  Mitf.  Eq.  PI.  by  Jeremy, 
65  and  note  (0»  66  and  notes,  67 ;  Lee  v.  Lee,  1  Hare.  621 ;  Ante,  §  829.  Lord  Redes- 
dale's  language  is :  "  If  a  commission  of  bankruptcy  issues  against  any  party  to  a 
suit,  or  he  is  discharged  as  an  insolvent  debtor,  his  interest  in  the  subject  is,  unless 
he  is  a  trustee,  generally  transferred  to  hb  assignees ;  and  to  bring  them  before  the 
court  a  supplemental  bill  is  necessary ;  to  which  the  bankrupt  or  insolvent  debtor  is 
not  usually  required  to  be  a  party,  although  a  bankrupt  may  dispute  the  validity  of 
the  commission  issued  against  him.  But,  if  plaintiff,  a  bankrupt  may  proceed  him- 
self in  the  suit,  if  he  disputes  the  validity  of  the  commission  ;  or  a  bankrupt  or  insol- 
vent may  proceed,  if  the  suit  is  necessary  for  his  protection ;  or  if  his  assignees  do  not 
think  fit  to  prosecute  the  suit,  and  he  conceives  that  it  is  for  his  advantage  to  prose- 
cute it    Under  those  circumstances,  however,  he  must  bring  the  assignees  before  the 
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another,  by  a  title  not  derived  from  the  former  party,  as  in  the 
case  of  a  succession  to  a  bishopric  or  benefice,  or  in  the  case  of 
the  determination  of  an  estate  tail,  and  the  vesting  of  a  subse- 
quent remainder  in  possession,  the  benefit  of  the  suit  against 
the  person,  becoming  entitled  by  the  event  described,  must  also 
be  obtained  by  an  original  bill  in  the  nature  of  a  supplemental 
bill ;  although,  if  the  defendant,  whose  interest  has  thus  deter- 
mined, is  not  the  sole  defendant,  the  new  bill  is  supplemental  to 
the  rest  of  the  suit,  and  is  so  termed  and  considered.^    The  same 

court  by  supplemental  bill,  as  any  benefit,  which  may  be  derired  from  the  suit,  must 
be  subject  to  the  demands  of  the  assignees,  unless  he  seeks  his  personal  protection 
only  against  a  demand,  which  cannot  be  proved  or  which  the  person  making  the  de- 
mand may  not  think  fit  to  prove,  under  the  commission  issued  against  the  bankrupt, 
or  for  which  the  insolyent  debtor  may  not  be  discharged."  Lord  Eldon,  in  aUuding 
to  cases  of  bankruptcy,  used  the  following  Unguage  in  Randall  v.  Mumford,  18  Yes. 
424,  428 :  **  This  court,  however,  without  saying  whether  bankruptcy  is  or  is  not 
strictly  an  abatement,  has  said,  that,  according  to  the  course  of  the  court,  the  suit 
has  become  as  defective  as  if  it  was  abated ;  and  as  the  assignees  will  have  the 
benefit  of  the  suit,  and  assuming  in  practice  that  he  who  is  a  bankrupt  will  continue, 
the  course  which  the  court  has  taken  is  to  require  him  to  bring  his  assignees  before 
it  by  bill  of  revivor,  or  supplemental  bill  in  the  nature  of  bill  of  revivor,  or  by  what- 
ever name  it  is  called.  And  the  court  supposing  that  the  bankrupt  will  find  the 
means  of  giving  the  assignees  notice,  and  not  troubling  itself  with  that  difficulty,  dis- 
solves the  injunction,  frequently  with  great  iigustioe,  if  they  do  not  come  here."  In 
Harrison  p.  Ridley,  Com.  689,  a  bill  by  the  assignees  of  an  insolvent  debtor  was 
called  an  original  bill  in  the  nature  of  a  bill  of  revivor. 

1  Mitf.  Eq.  PI.  by  Jeremy,  67,  68,  72,  98.  See  Foster  v.  Deacon,  6  filad.  69; 
Lloyd  p.  Johnes,  9  Ves.  64;  Oldham  v,  Eboral,  1  Cooper,  8el.  Cas.  27.  Lord 
Redesdale  has  in  another  passage  repeated  the  doctrine  stated  in  this  and  the  pre- 
ceding section,  with  some  additional  explanations.  He  says:  "If  the  interest  of 
a  plaintiff  or  defendant,  suing  or  defending  in  his  own  right,  wholly  determines, 
and  the  same  property  becomes  vested  in  another  person  not  claiming  under  him, 
as  in  the  case  of  an  ecclesiastical  person  succeeding  to  a  benefice,  or  a  remainder- 
man in  a  settlement  becoming  entitled  upon  the  death  of  a  prior  tenant  under  the 
same  settlement,  the  suit  cannot  be  continued  by  bill  of  revivor,  nor  can  its  defects 
be  supplied  by  a  supplemental  bill.  For  though  the  successor  in  the  first  case,  and 
the  remainder-man  in  the  second,  have  the  same  property,  which  the  predecessor,  or 
prior  tenant,  enjoyed ;  yet  they  are  not  in  many  cases  bound  by  his  acts,  nor  have 
they  in  some  cases  precisely  the  same  rights.  But,  in  general,  by  an  original  bill 
in  the  nature  of  a  supplemental  bill,  the  benefit  of  the  former  proceedings  may  be 
obtained.  If  the  party  whose  interest  is  thus  determined,  was  not  the  sole  plain  tilT 
or  defendant,  or  if  the  property,  which  occasions  a  bill  of  this  nature,  affects  only  a 
part  of  the  suit,  the  bill,  as  to  the  other  parties,  and  the  rest  of  the  suit,  is,  as  has 
been  before  observed,  supplemental  only.  There  seems  to  be  this  difference  between 
an  original  bill  in  the  nature  of  a  bill  of  revivor,  and  an  original  bill  in  the  nature  of 
a  supplemental  bill.  Upon  the  first,  the  benefit  of  the  former  proceedings  is  abso- 
lutely obtained,  so  that  the  pleadings  in  the  first  cause,  and  the  depositions  of  wi^ 
nesses,  if  any  Have  been  taken,  may  be  used  in  the  same  manner,  as  if  filed,  or  taken 
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rule  will  apply  to  a  case  where,  pending  a  suit  against  the  trus^ 
tees  of  a  charity,  some  of  the  trustees  die,  and  others  are  removed, 

in  the  second  cauae ;  and  if  anj  decree  haa  been  made  in  the  first  cause,  the  same 
decree  shall  be  made  in  the  second.  But  in  the  other  case  a  new  defence  may  be 
made ;  the  pleadmgs  and  depositions  cannot  be  used  in  the  same  manner,  as  if  filed, 
or  taken  in  the  same  cause  ;  and  the  decree,  if  any  has  been  obtained,  is  in  no  other- 
wise of  advantage,  than  as  it  may  be  an  inducement  to  the  court  to  make  a  similar 
decree."  Mitf.  £q.  PI.  by  Jeremy,  72,  78.  Lord  Eldon,  in  commenting  on  this 
passage,  in  Lloyd  v.  Johnes,  9  Yes.  64,  66,  used  the  following  language :  '*  With 
respect  to  the  passage,  in  which  it  is  supposed  there  is  some  obscurity,  I  may  say, 
upon  the  authority  of  Lord  Uedesdale  himself,  it  is  not  very  easily  to  be  removed ; 
nor  capable  of  being  removed  by  stating  any  Judgment  authorizing  that  passage* 
The  proposition,  that  in  general  by  an  original  bill  in  the  nature  of  a  supplemental 
bill,  the  benefit  of  the  former  proceedings  may  be  obtained,  is  properly  so  restrained. 
It  cannot  be  always ;  for  undoubtedly  the  equities,  as  against  one  tenant  in  tail  and 
another,  not  applying  to  the  case  of  contract  with  the  former,  may  have  very  differ- 
ent effects  with  reference  to  the  interest  derived  out  of  that  donutn,  out  of  which  both 
estates  tail  are  derived.  In  the  distinction  stated  between  an  original  biU  in  the 
nature  of  a  bill  of  revivor,  and  an  original  biU  in  the  nature  of  a  supplemental  bill. 
Lord  Redesdale  does  not  say,  that  in  the  latter  the  pleadings  and  depositions  in  the 
first  cause  cannot  be  used ;  but  that  they  cannot  be  used  in  the  same  manner.  And 
the  difficulty  arises  upon  the  negative  proposition,  without  explaining  what  is  the 
precise  idea  that  belongs  to  it  These  passages  do  not  determine  the  sense  of  the 
words, '  the  proceedings  upon  the  former  bill.'  You  must  endeavor  to  determine,  to 
what  stage  the  cause  must  have  gone,  to  entitle  you  to  say,  there  are  proceedings, 
the  advantage  of  which  the  second  bill  may  draw  to  itself;  as  Lord  Redesdale  ex- 
presses it.  But  the  proposition  so  put  comprehends  every  stage  of  the  cause,  as  f ui^ 
nishing  the  question,  between  the  answer  and  the  final  decree  obtained  and  executed ; 
and  general  doctrine  of  this  sort  does  not  enable  you  to  say,  what  the  court  is  to  do 
in  every  intermediate  case  between  the  first  and  the  last  stages  of  the  cause,  where 
the  interest  of  tlie  plaintiff  or  defendant  is  absolutely  gone,  and  where  a  person  suc- 
ceeding as  second  trustee  in  tail,  or  the  first  coming  into  existence  after  the  suit 
instituted,  can  obtain  the  benefit,  and  what  benefit"  He  added :  "  It  is  difficult  to 
say,  what  the  court  has  done,  or  ought  to  do,  embracing  the  case  of  answer  only ;  the 
case  of  answer  replied  to,  and  witnesses  examined  de  bene  esse  ;  witnesses  examined 
in  the  cause,  and  dying  before  the  hearing ;  an  issue  directed ;  a  trial  ordered  and 
not  had ;  an  application  for  a  third  new  trial ;  decree  not  obtained ;  decree  obtained, 
and  not  executed ;  accounts  taken,  that  the  court  may  know  what  decree  to  make ; 
including  also  the  questions,  whether  if  the  former  bill  contained  a  bad  statement  for 
this  plaintiff,  he  would  have  been  bound,  and  if  not  bound,  whether  he  would  have 
been  effected  by  it  I  apprehend  a  court  of  equity  would,  in  many  cases,  not  all, 
admit  a  plea  of  dismissal  upon  the  merits  to  bar  a  remainder-man  in  tail  of  a  new 
estate  tail  under  the  same  gift,  as  well  as  a  person  claiming  the  same  estate.  I  ad- 
mit there  is  no  judgment  in  point.  But  the  justice  of  the  court  furnishes  this  as 
a  principle ;  that  it  is  of  absolute  necessity,  when  once  it  is  said  the  tenant  in  tail 
shall  represent  the  inheritance,  that  those  who  are  entitled  to  the  inheritance,  shall 
in  this  court  have  the  benefit  and  the  disadvantage  of  a  proceeding  by  him.  But  it 
has  been  always  thought  competent  to  add  this  qualification ;  liberty  to  apply  special 
drcnmstances*  under  which  the  estate  is  held,  as  a  ground  for  saying,  they  ought 
not  to  have  that  benefit,  or  suffer  that  disadvantage.    They  have  in  general  put  in 
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and  new  trustees  are  appointed.  In  such  a  case,  the  new  trus- 
tees must  bo  made  parties  by  bill  in  the  nature  of  a  supplemental 

new  answers.  Consider  the  iDConvenience.  If  the  bill  claims  a  charge  upon  the 
whole  inheritance,  and  created  by  the  author  of  all  the  gifts,  comprising  the  inheri- 
tance, an  estate  for  life,  with  remainders  to  the  first  and  other  sons  in  tail ;  and  the 
first  tenant  in  tail  in  being  is  made  a  party,  and  he  dies  without  issue,  according  to 
the  constant  practice,  all  the  proceedings  are  had  against  the  second  son,  as  if  he 
had  been  originally  a  party.  And  if  I  am  not  misled  by  the  authority  of  Lord 
Redesdale,  provoked,  I  may  say,  to  accuracy  upon  this  subject,  those  proceedings 
would  be  carried  on  by  a  biU,  not  stating  the  facts  in  the  original  bill,  but  stating 
that  the  original  bill  had  represented  the  facts,  as  there  represented.  And  practice 
will  sanction  the  declaration,  that  this  form  would  sustain  the  suit  against  the  second 
son,  as  a  due  mode  of  putting  in  issue  the  facts  that  liad  been  put  in  issue  against  the 
eldest  Suppose  the  witnesses  examined,  not  only  in  chief,  but  de  bene  eue ;  and  con- 
sider the  inconvenience,  if  a  court  of  justice  says,  the  plaintiff  need  bring  no  one 
before  the  court  but  the  first  tenant  in  tail ;  that  the  suit  so  instituted  is  perfect ; 
that  first  tenant  in  tail  representing  the  whole  inheritance,  all  subsequent  to  him, 
either  for  their  benefit  or  otherwise ;  supposing  the  merits  to  depend  upon  the  testi- 
mony of  one  or  two  old,  infirm  individuals,  whom  the  tenant  in  tail  is  desirous  to 
examine  dt  bene  esse ;  whose  evidence  would  entitle  him  to  a  decree  of  dismissal :  it 
would  be  the  grossest  injustice,  if,  by  the  accident  of  his  death,  the  cause  perhaps 
delayed,  because  containing  such  matter,  the  subsequent  tenant  in  tail  is  to  begin 
an  original  suit,  in  which  he  cannot  have  the  benefit  of  those  depositions ;  and  tlie 
enjoyment  of  the  estate  is  to  depend  upon  the  accident ;  as  he  was  not  permitted 
to  be  a  party  to  a  suit,  in  which  he  might  have  had  the  same  evidence ;  and  it  is 
not  competent  to  him  in  any  manner  to  protect  his  estate  upon  the  truth  and  fact 
of  the  case.  I  cannot  hold  Uiat  a  good  judgment,  which  determines  that  one  tenant 
in  tail  only  need  be  a  defendant ;  but  that  the  proceedings,  had  against  him  for  all, 
shall  not  be  for  the  benefit  of  all.  The  case  of  witnesses  examined  in  chief,  admits 
the  same  consideration.  So,  where  tenant  in  tail  files  a  bill,  as  a  person  represent- 
ing the  whole  inheritance,  and  against  an  individual  who  states  by  his  answer  a  case 
entitling  the  plaintiff*  to  a  decree.  If  he  dies  before  the  hearing,  it  is  extraordinary 
to  say,  that  if  that  tenant  in  tail,  at  whom  the  bourt  looks,  as  supporting  the  whole 
interest  in  the  inheritance,  had  lived,  he  should  have  been  able  to  obtain  a  decree 
protecting  him  and  all ;  yet,  by  the  accident  of  his  death,  before  the  right  of  the 
others  commenced,  the  benefit  of  that  shaU  be  lost.  In  the  very  ordinary  case, 
where  the  bill  is  filed  for  the  purpose  of  raising  a  charge  against  the  inheritance, 
divided  mto  estates  tail,  against  a  remote  remainder-man ;  those  intermediate  not 
being  yet  in  eue;  if  the  cause  has  proceeded  a  certain  length,  an  intermediate 
remainder-man  coming  in  esse,  you  go  on  to  state  the  former  proceedings ;  and 
that  is  held  aUegation  sufficient  to  put  the  facts  in  issue  with  regard  to  that  sort 
of  defendant.  But  I  admit  the  general  opinion,  that,  if  in  such  a  case,  witnesses 
have  been  examined  against  the  former  defendant,  yet,  upon  the  other's  coming 
into  existence,  the  plaintiff  must  examine  again.  It  is  so  said.  I  doubt  it ;  and 
am  of  opinion,  that,  whenever  the  case  shall  arise,  if  the  witnesses  should  die,  this 
court  upon  its  own  principles,  may  hold  the  subsequent  defendant  entitled  to  the 
benefit  of  that  testimony.  So,  I  should  also  say,  this  sort  of  principle,  arising  out 
of  what  the  court  does  for  the  convenience  of  justice,  must  be  applied  both  for  and 
against  the  tenant  in  tail ;  subject  always  to  this,  that  where  the  tenant  in  tail 
takes  a  difierent  interest,  or  rather  a  similar  interest,  not  affected  by  the  same  clr- 
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bill  before  further  proceedings  are  had,  or  a  decree  rendered, 
otherwise  they  will  not  be  bound  thereby;  for  they  come  in 
under  the  original  founder,  and  not  under  the  old  trustees.^ 

camstaDces,  it  is  oompetent  both  for  and  against  him,  to  bring  forward  the  equities 
belonging  to  those  different  circumstances,  as  contradistinguisliing  his  case.  And 
that  is  the  result  of  the  passage  in  Lord  Bedesdale's  book,  which  so  stated,  I  think 
right,  that  the  difference  between  the  issue  in  tail,  heir,  or  devisee,  and  a  remainder- 
man claiming  by  force  of  a  new  limitation,  is,  that  in  the  latter  case  the  party  is  not 
bound  by  the  shape  of  the  defence."  See  also  Cooper,  £q.  PI.  80-82 ;  Mitf.  £q.  PI. 
by  Jeremy,  98 ;  Oldham  2;.*£boral,  1  Cooper,  Sel.  Cas.  27 ;  Mechanics'  Bank  v.  Seton, 
1  Peters,  299. 

^  Attorney  General  v,  Foster,  2  Hare,  81,  93.  In  this  case,  Mr.  Vice-chancellor 
Wigram  said :  "  The  argument  in  support  of  the  exceptions  was  rested  upon  two 
distinct  grounds :  First,  it  was  said,  that  when  the  fact  is  once  admitted,  that  the 
new'  trustees  came  into  the  places  of  those  who  had  answered  the  original  informa- 
tion, and  to  whom  they  succeeded,  it  follows,  that  they  are  as  completely  bound  by 
the  proceedings  in  the  cause,  including  the  decree,  as  if  they  had  been  originally 
parties.  It  waa  said,  that  this  information,  in  fact,  falls  under  that  description  of 
pleading,  which  Lord  Redesdale  terms  an  original  bill  in  the  nature  of  a  bill  of  re- 
Tiyor,  and  which  he  points  out  as  the  proper  form  of  proceeding,  where  the  death 
or  other  cessation  of  the  interest  of  a  party  is  attended  with  such  a  transmission  of 
that  interest,  that  the  person  entitled  may  be  the  subject  of  controversy,  and  the 
suit,  therefore,  is  not  permitted  to  be  continued  by  a  mere  bill  of  revivor,  but  in 
which  no  other  question  can  be  litigated.  Pursuing  the  expressions  of  Lord  Redes- 
dale on  the  same  point,  it  is  argued,  that,  as  an  original  bill,  in  the  nature  of  a  bill 
of  revivor,  has  so  far  the  effect  of  a  bill  of  revivor,  that  the  new  party,  if  he  succeeds 
to  the  interest  of  the  plaintiff,  is  entitled  to  the  benefit  of  the  former  suit,  and  if  he 
succeeds  to  the  interest  of  a  defendant,  the  plaintiff  is  entitled  to  the  benefit  of  the 
former  suit  against  him,  as  if  the  suit  had  been  continued  by  bill  of  revivor,  —  so, 
in  this  case,  the  relators  are  entitled  to  the  benefit  of  the  former  proceedings,  against 
these  trustees,  subject  only  to  the  question,  whether  they  are,  or  are  not,  the  sub- 
stituted trustees.  Secondly,  it  was  said,  that  if  the  relation  of  the  parties  were  not 
such  as  to  entitle  the  Attorney  General  to  the  benefit  which  the  former  proposition 
assumes,  the  supplemental  information  was  so  framed  as  to  tender  one  issue  only ; 
namely,  whether  the  defendants  are  bound  or  not  bound  by  the  former  proceedings  ; 
and  that  if,  at  the  hearing  of  the  cause,  the  court  should  be  of  opinion,  that  the  de- 
fendants are  not  bound  by  the  proceedings  in  the  original  cause,  the  present  infor- 
mation must  be  dismissed,  and  the  court  could  make  no  decree  against  the  new 
trustees,  upon  the  merits  of  the  case  made  by  the  original  information.  I  have  con- 
sidered both  these  grounds,  and,  excluding  the  second,  I  think  the  first  cannot  be 
supported.  I  think  the  practice  of  the  court  required,  that  tlie  new  trustees  should 
have  been  brought  before  the  court  before  the  hearing  of  the  original  and  supple- 
mental information,  in  which  the  decree  was  ultimately  drawn  up.  At  that  time, 
they  were  not  less  the  representatives  and  protectors  of  the  charity  than  any  other 
of  the  trustees ;  and  the  charity  was  not,  in  their  absence,  properly  represented  at 
the  hearing  of  the  cause.  The  position  of  the  new  trustees  was  likened  at  the  bar 
to  that  of  a  purchaser  pendente  lite;  and  I  was  referred  to  the  case  of  the  Bishop  of 
Winchester  v.  Paine,  11  Yes.  194.  I  do  not  admit  the  analogy.  I  think  the  new 
trustees  are  not  to  be  considered  as  purchasers,  pendente  lite,  under  the  other  trustees ; 
but  that  they  came  in  under  the  founder,  and  were  necessary  parties  to  the  decree^ 
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§  851.  The  voluntary  alienation  of  property,  pending  a  suit, 
by  any  party  to  it,  is  not  permitted  to  affect  the  rights  of  the 
other  parties,  if  the  suit  proceeds  without  a  disclosure  of  the  fact, 
except  so  far  as  the  alienation  may  disable  the  party  from  per- 
forming the  decree  of  the  court.  *  Thus,  if  pending  a  suit  by  a 
mortgagee  to  foreclose  the  equity  of  redemption,  the  mortgagor 
makes  a  second  moi*tgage,  or  assigns  the  equity  of  redemption, 
an  absolute  decree  of  foreclosure  against  the  mortgagor  will  bind 
the  second  mortgagee,  or  assignee  of  the  equity  of  redemption, 
who  can  only  have  the  benefit  of  a  title  so  gained  by  filing  a  bill 
for  that  purpose,*    But  upon  a  bill  by  a  mortgagor  to  redeem,  if 

The  information  itself  so  treats  the  case,  and  I  think  correctly.  If  I  am  right  in 
this  Tiew  of  the  question,  it  will  follow  that  the  new  trustees  must,  at  the  time  of 
answering  this  information,  be  in  the  same  position  as  if  the  present  information 
had  been  filed  against  them,  and  they  had  answered  it  before  the  original  and  first 
supplemental  information  were  heard.  In  that  case,  it  is  clear,  that  they  might  have 
made  any  defence,  which  the  justice  of  the  case  required,  subject  to  a  question  of 
costs  if  they  had  needlessly  repeated  that,  which  was  contained  in  the  answers  of 
the  former  trustees.  My  proposition  is,  not  that  the  new  trustees  would  necessa- 
rily be  unaffected  by  the  answers  of  the  former  trustees,  or  by  the  proceedings  in 
this  cause  anterior  to  their  appointment,  but  that  they  were  not  so  bound  as  to  be 
absolutely  precluded  from  making  a  proper  case  against  the  decree  prayed  against 
them,  and  from  being  heard  to  argue  against  its  correctness  and  propriety.  The 
assignees  of  a  defendant,  who  becomes  bankrupt  after  answer,  may  in  some  sense, 
be  afl^ected  by  his  answer ;  but  they  are  not  necessarily  precluded,  by  their  relation 
to  the  bankrupt,  firom  stating  their  own  case  in  their  answer,  against  the  relief 
prayed  by  the  bill.  Extreme  cases  were  put  for  the  purpose  of  showing  the  incon- 
venience which  possibly  might  result  from  repeated  changes  of  trustees.  But  tliose 
extreme  cases  (which,  in  fact,  rarely  if  ^ver  occur)  do  not  furnish  the  rule  for  cases 
like  the  present,  which  would  have  been  subject  to  no  difficulty  whatever,  if  that, 
which  I  consider  the  regular  practice  of  the  court,  had  been  attended  to.  Upon  the 
second  question,  which  is  one  of  strict  pleading,  I  have  certainly  felt  difficulty. 
But  adverting  to  what  Lord  Redesdale  says,  as  to  the  frame  of  those  original  bills, 
which  are  filed  for  the  purpose  of  having  the  benefit  of  proceedings  in  eitisting  suita 
against  persons  not  parties  to  those  proceedings,  and  to  wliat  Lord  Eldon  both  sdd 
and  determined  in  Lloyd  v.  Johnes,  9  Ves.  87,  respecting  bills  of  that  nature  (no^ 
withstanding  the  intimation  of  his  opinion  as  to  what  tlie  more  convenient  rule  of 
pleading  would  be),  I  think  that  the  facts,  which  constitute  the  case  made  by  the 
original  information,  are  so  fkr  put  in  issue  by  the  present  information,  that  the 
court  might,  at  the  hearing  of  this  information,  go  into  the  case  at  large  against  the 
new  trustees ;  and  would  not,  at  that  hearing,  be  confined  to  the  narrow  issue,  which 
the  argument  for  the  Attorney  General  assumes." 

1  Mitf.  Eq.  PI.  by  Jeremy,  7a  See  Ante,  §  166,  342,  note,  349.  The  distinction 
between  cases  of  voluntary  alienation,  pendente  lite,  and  involuntary  alienation  by 
operation  of  law,  as  insolvency  or  bankruptcy,  is  fully  discussed  in  Sedgwick  v, 
Cleveland,  7  Paige,  290-292. 

s  Mitf.  Eq.  PI.  by  Jeremy,  78. 
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the  mortgagee  assigns,  pendente  lite^  the  assignee  must  be  brought 
before  the  court  by  the  mortgagor,  who  cannot  otherwise  have  a 
reconveyance  of  the  mortgaged  property.^  The  bill,  which  is 
necessary  in  the  latter  case,  is  merely  supplementary ;  but  in  the 
former  case,  the  bill  must  be  an  original  bill,  in  the  nature  of 
a  cross-bill,  to  redeem  the  mortgaged  property.^  If  the  party 
aliening  be  the  plaintiff  in  the  suit,  and  the  alienation  does  not 
extend  to  his  whole  interest,  he  may  also  bring  the  alienee  before 
the  court  by  a  bill,  which,  although  in  the  nature  of  an  original 
bill  against  the  alienee,  will  be  supplemental  against  the  parties 
to  the  original  suit ;  and  they  will  be  necessary  parties  to  the 
supplemental  suit,  only  so  far  as  their  interests  may  be  affected 
by  the  alienation.^  Generally,  in  cases  of  alienation,  pendente 
litej  the  alienee  is  bound  by  the  proceedings  in  the  suit  after  the 
alienation,  and  before  the  alienee  becomes  a  party  to  it;  and 
depositions  of  witnesses,  taken  after  the  alienation,  but  before 
the  alienee  became  a  party  to  the  suit,  may  be  used  by  the  other 
parties  against  the  alienee,  as  they  might  have  been  used  against 
the  party,  under  whom  he  claims.^ 

§  851  a.  The  same  rule  would  prevail,  where  a  vendee  should 
file  a  bill  for  a  specific  performance  of  a  contract  for  the  purchase 
of  land  against  the  vendor,  and  pending  the  suit  he  (the  vendee) 
should  sell  to  one  or  more  sub-purchasers.  In  such  a  case,  the 
sub-purchasers  need  not  be  made  parties;  and  they  would  be 
bound  by  the  decree  in  the  suit.  Indeed,  they  would  have  a  right 
to  insist,  that  their  immediate  vendor  should  proceed  in  the 
original  suit  for  their  benefit  and  at  their  charge,  upon  the 
ground,  that  by  the  subsale,  he  had  in  effect  become  their  trus- 
tee of  all  the  rights  under  the  original  contract^  But  if  the  orig- 
inal vendee  had  entered  into  a  contract  with  the  sub-purchasers, 
not  that  he,  but  that  the  original  vendor,  should  convey  to  them, 
the  sub-purchasers,  if  they  purchased  before  any  suit  brought, 

1  n>id. 

s  Jbid. 

*  Mitf.  Eq.  PL  by  Jeremy,  73,  74,  and  cases  there  died;  Cooper,  Eq.  PI.  77; 
Ante,  I  166,  340,  842,  348,  869 ;  Post,  §  361  a.  See  Tamer  v.  Wight,  4  Beav.  40 ; 
Powell  V.  Wright,  7  Bear.  444. 

«  Ibid. ;  Ante,  §  166,  242,  840. 

*  Wood  V.  Oriffilh,  1  Swanst.  66,  66 ;  2  Sagden  on  Vendors,  ch.  8,  §  2,  art  80,  pp. 

46,  46,  lOth  ed.  1889; p.  Walford,  4  Russ.  372;  1  Dan.  Ch.  Prac.  376;  2 

Story,  Eq.  Jar.  §  1060, 1061. 
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might  then  have  been  necesBary  and  proper  parties  to  a  suit  for 
a  specific  performance  against  the  original  vendor  by  the  original 
vendee.^ 

§  351  b.  A  bill,  in  the  nature  of  a  supplemental  bill,  may  also 
be  required,  not  only  where  new  interests  arise,  either  before  or 
after  a  decree,  but  also  where  relief  of  a  different  kind,  or  upon  a 
different  principle,  is  required  from  that  in  the  original  decree.' 

§  352.  A  supplemental  bill,  or  an  original  bill  in  the  nature 
of  a  supplemental  bill,  is  not  in  all  cases  either  proper,  or  neces- 
sary, merely  because  new  events  have  occurred  since  the  original 
bill.  But  the  facts  must  be  material  to  the  original  cause,  or  be 
such,  as  could  not,  in  that  stage  of  the  original  cause,  be  brought 
into  it  without  such  a  bill.*  For,  where  there  is  no  alteration  in 
the  interest  of  the  parties,  nor  any  particular  circumstance  requir- 
ing further  discovery ;  but  where  a  fact  only  has  occurred,  which 
might  be  proved  under  the  proceedings  in  the  original  bill,  as  in 
taking  an  account  before  the  master  under  the  prayer  of  the 
original  bill,  and  the  relief  is  not  varied  by  the  supplemental 
matter,  but  the  plaintiff  may  have  the  relief  prayed  for  by  such 
supplemental  bill  under  the  original  bill,  the  supplemental  bill 
is  improper.* 

§  353.  Having  thus  stated  these  particulars  in  relation  to  the 
general  nature  of  an  original  bill  in  the  nature  of  a  supplemental 
bill,  it  remains  to  state  what  the  proper  frame  of  such  a  bill 
should  be.  A  bill  for  this  purpose  must  state  the  original  bill, 
the  proceedings  upon  it,  the  event  which  has  determined  the 
interest  of  the  party,  by  or  against  whom  the  former  bill  was 
exhibited,  and  the  manner  in  which  the  property  has  vested  in 
the  person  who  has  become  entitled.  It  must  then  show  the 
ground  upon  which  the  court  ought  to  grant  the  benefit  of  the 
former  suit  to  or  against  the  person  who  has  become  so  entitled ; 
and  it  must  pray  the  decree  of  the  court,  adapted  to  the  case  of 
the  plaintiff  in  the  new  bill.^  This  bill,  although  partaking  of 
the  nature  of  a  supplemental  bill,   is  not  an  addition  to  the 

1 r.  Walford,  4  Rusa.  372 ;  1  Dan.  Ch.  Prac,  37fi. 

s  Hodson  V,  Ball,  11  Sim.  456, 463;  b.  o.  1  PhiU.  177;  Ante,  f  83S;  Post,  §  422. 
[See  Taylor  v.  Taylor,  1  Mac.  &  Gk>rd.  405.J 

<  Ante,  §  822,  838,  336-837. 

*  Adams  r.  Dowding,  2  Mad.  63.  See  Gilb.  For.  Rom.  109;  [Roberto  v.  Roberts, 
16  Sim.  867.] 

»  Mitf.  Eq.  PI.  by  Jeremy,  99. 
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original  bill,  but  another  original  bill,  which,  in  its  conse- 
quences, may  draw  to  itself  the  advantage  of  the  proceedings 
on  the  former  bill.^ 

§  854,  Thirdly ;  a  bill  of  revivor,  strictly  so  called.  This  is 
the  usual  mode  of  reviving  and  continuing  the  proceedings, 
whenever  there  is  an  abatement  of  the  suit  before  its  final  con* 
summation.  An  abatement,  in  the  sense  of  the  common  law,  is 
an  entire  overthrow  or  destruction  of  the  suit,  so  that  it  is 
quashed  and  ended.  ^  But  in  the  sense  of  courts  of  equity,  an 
abatement  signifies  only  a  present  suspension  of  all  proceedings 
in  the  suit,  from  the  want  of  proper  parties  capable  of  proceeding 
therein.  At  the  common  law,  a  suit,  when  abated,  is  absolutely 
dead.  But,  in  equity,  a  suit  when  abated,  is  (if  such  an  expres- 
sion be  allowable)  merely  in  a  state  of  suspended  animation ;  and 
it  maybe  revived.^ (a)  The  death,  or  marriage,  of  one  of  the 
original  parties  to  the  suit,  is  the  most  common,  if  not  the  sole 
cause,  of  the  abatement  of  a  suit  in  equity.  As  the  interest  of  a 
plaintiff  usually  extends  to  the  whole  suit,  therefore,  in  general, 
upon  the  death  of  a  plaintiff,  or  the  marriage  of  a  female  plain- 
tiff, all  proceedings  become  abated.*  Upon  the  death  of  a  de- 
fendant, likewise,  all  proceedings  become  abated  as  to  that 
defendant^    But,  upon  the  marriage  of  a  female  defendant,  the 

1  Mitf.  £q.  PI.  by  Jeremy,  98,  99,  and  cases  there  cited ;  Phelps  v.  Spronle,  4 
Sim.  318 ;  Vigers  v,  Audley,  9  Sim.  75.  The  following  is  the  common  prayer  of  an 
original  bill,  in  the  nature  of  a  supplemental  bill,  in  the  case  of  the  bankruptcy  of 
the  defendant  pending  the  suit.  "  And  that  the  plaintiffs  may  have  the  benefit  of 
the  said  suit  and  proceedings  against  the  said  D.  (the  assignee),  and  may  have  the 
same  relief  against  him,  as  he  might  have  had  against  tlie  said  B.  (the  bankrupt)  in 
case  he  had  not  become  bankrupt,  and  for  further  relief,  &c."  Van  Heyth.  Eq. 
Drafts.  339. 

*  3  Black.  Com.  168. 

"  Ante,  §  328,  329,  849  and  note. 

*  Mitf.  Eq.  PI.  by  Jeremy,  67. 

*  Mitf.  Eq.  PI.  by  Jeremy,  67,  68;  Cooper,  Eq.  PI.  63;  Gilb.  For.  Rom.  176-178. 
It  is  said,  that  if  a  suit  abates  by  the  death  of  the  defendant,  the  plaintiff  may  bring 
a  new  original  suit,  or  a  bill  of  revivor  at  his  election  ;  for  he  may  be  able  to  make 
a  better  case  than  by  his  first  bill.  Wyatt,  Pr.  Reg.  91 ;  Spencer  v.  Wray,  1  Tern. 
463 ;  Anon.  3  Atk.  486,  486 ;  Nicoll  v.  Rooseyelt,  3  Johns.  Ch.  60.  Where  a  defend- 
ant died  after  being  served  with  a  copy  of  the  bill,  and  without  haTing  appeared.  It 
was  held,  that  his  personal  representative  should  be  brought  before  the  court  by  an 
original  bill,  and  not  by  a  bill  of  revivor.  Hardy  v.  Hull,  14  Sim.  21 ;  [Foster  v. 
Foster,  16  Sim.  637.] 

(a)  Brooks  v.  Jones,  6  Lea  (Tenn.),  244. 
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proceedings  do  not  abate,  although  her  husband  ought  to  be 
named  in  the  subsequent  proceedings.^ 

§  354  a.  A  bill  of  revivor,  properly  so  called,  lies  only  by  or 
against  the  persons,  who  are  the  proper  representatives  of  the 
deceased  party.  If  the  suit  respects  the  personal  assets  only  of 
the  deceased  party,  his  executor  or  administrator  is  the  proper 
party,  by  or  against  whom  the  revivor  is  to  be.  If  the  suit 
respects  the  real  estate  of  the  deceased  party,  his  heir  or  heirs 
are  the  proper  parties  to  the  bill  of  revivor.' 

§  366.  It  is  highly  probable,  that  the  bill  of  revivor  was 
borrowed  from  the  Civil  Law,  or  the  Canon  Law.  If  the  party 
died  pending  the  suit,  by  the  Civil  Law  and  the  Canon  Law  the 
other  party  had  a  Citatio  ad  reaasumendam  eauBam.  But  then 
it  was  necessary  to  be  made  to  appear  to  the  judge  by  the  proof, 
that  the  party  was  dead ;  for  it  was  not  enough  for  the  judge  to 
know  it  in  his  private  capacity;  but  it  was  necessary,  that  it 
should  be  proved  judicially  to  him.  This  process  lay  only 
against  the  heir  of  the  defendant,  and  for  the  heir  of  the  plain- 
tiff, and  so  from  heir  to  heir,  vsqus  ad  conclimonem  in  catisd, 
and  even  after  sentence,  to  have  execution  of  the  sentence  pro- 
nounced.^ We  shall  see, .  presently,  how  close  the  analogy  is 
between  the  subpoena  to  revive,  and  the  Citatio  ad  reassumendam 
cavsam. 

§  366.  The  death  of  one  of.  the  parties  to  a  suit  does  not,  in 
all  cases,  necessarily  produce  such  an  abatement  of  it,  as  to 
suspend  all  further  proceedings ;  but  only  when  the  interest  of 
such  party,  or  that  which  he  represents,  survives.*  If  the  in- 
terest of  a  party  dying  so  determines,  that  it  can  no  longer  affect 
the  suit,  and  no  person  becomes  entitled  thereupon  to  the  same 
interest  (which  happens  in  the  case  of  a  tenant  for  life,  or  a 
person  having  a  temporary  or  contingent  interest,  or  an  interest 
defeasible  upon  a  contingency),  the  suit  does  not  so  abate,  as  to 
require  any  proceeding  to  warrant  the  prosecution  of  the  suit 
against  the  remaining  parties.^    But,  if  the  party  so  dying  be 

I  Mltf.  Eq.  PI.  by  Jeremy,  68 ;  Cooper,  £q.  Fl.  64  •  Gilb.  For.  Eom.  174-177 ; 
Wyatt,  Pr.  Reg.  90-02. 

s  Post,  §  864 ;  Mitf .  Eq.  PI.  by  Jeremy,  60. 

*  Gilb.  For.  Rom.  172. 

«  Care  v.  Cork,  2  T.  &  Coll.  Ch.  180,  188. 

*  Mitf.  Eq.  PI.  by  Jeremy,  68,  and  cases  there  cited ;  Cooper,  Eq.  PL  66 ;  GilK 
For.  Rom.  176. 
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the  ouly  plaintiff,  or  the  only  defendant,  there  will  necessarily 
be  an  end  of  the  sait,  if  there  is  no  subject  of  litigation 
remaining.^  (a) 

§  867.  K  the  whole  interest  of  a  party  dying  survives  to  an- 
other party,  so  that  no  claim  can  be  made  by  or  against  the 
representatives  of  the  party  dying;  as,  if  a  bill  is  filed  by  or 
against  trustees  or  executors,  and  one  dies,  not  having  possessed 
any  of  the  property  in  question,  or  done  any  act  relating  to  it, 
which  may  be  questioned  in  the  suit;^  or,  if  a  bill  is  filed  by  or 
against  husband  and  wife,  in  right  of  the  wife,  and  the  husband 
dies  under  circumstances  which  admit  of  no  demand  by  or 
against  his  representatives,  the  proceedings  do  not  abate.  ^  So, 
if  a  surviving  party  can  sustain  the  suit,  as  in  the  case  of  several 
creditors,  plaintiffs  on  behalf  of  themselves  and  other  creditors, 

1  Ibid. 

*  Biasten  v.  Barnes,  7  Jar.  1167,  1168  (1848).  [See  Buchanan  o.  MaUns,  11 
Beav.  62.] 

*  MUf.  £q.  PI.  by  Jeremy,  68,  69. 


(a)  See  Barstall  v,  Fearon,  24  Ch.  D. 
126 ;  Andrew  v,  Aitken,  21  Ch.  D.  176 ; 
Jones  V.  Sims,  43  Ch.  D.  607.  In  Eng- 
land, since  the  Judicature  Act,  as  before, 
there  is  no  absolute  right  to  reyiTe  a 
suit  which  has  become  defectiTe  by  the 
death  of  a  party  or  otherwise,  but  it  is  a 
matter  resting  in  the  discretion  of  the 
court  Usually  the  court  will  not  allow 
an  order  for  the  reyiTor  of  a  suit  which 
has  been  abated  more  than  twenty  years, 
but  it  may  allow  such  order  after  the 
lapse  of  a  longer  period  if  the  position  of 
affairs  has  not  materially  changed.  Cur- 
tis V.  Sheffield,  20  Ch.  D.  898;  Bland  v, 
Bayison,  21  Beay.  312 ;  Hercy  v.  Din- 
woody,  4  Bro.  C.  C.  267.  See  also  Good- 
year Dental  V.  Co.  v.  White,  46  Fed. 
Rep.  ^78 ;  Sharon  v.  Terry,  86  Fed.  Rep. 
337.  The  matter  is  largely  regulated  by 
statute  in  America.  See  sl  g.  U.  S.  Rey. 
Suts.  §  966;  McArthur  v.  Williamson, 
46  Fed.  Rep.  164;  Warren  v.  Fursten- 
heim,  86  Fed.  Rep.  691 ;  Lake  Superior 
Iron  Co.  V,  Brown,  44  Fed.  Rep.  689; 
Kirk  V.  Du  Bois,  28  Fed.  Rep.  460 ;  Wit- 
ters V.  Foster,  26  Fed.  Rep.  787 ;  Howth 
V.  Owens,  80  Fed.  Rep.  910;  PlumeriK 


McDonald  Lumber  Co.  74  Wis.  187; 
Floyd  V,  Ritter,  66  AU.  601.  A  code 
proyision  that  suits  may  be  reyiyed  by 
tcirt  facias  does  not  abolish  the  chancery 
practice  of  reyiyal  of  chancery  suits. 
Bock  9.  Bock,  24  W.  Va.  686 ;  Reid  o. 
Stuart,  20  W  Va.  882,  892.  If  a  party  it 
adjudged  a  bankrupt  after  the  bill  was 
filed,  the  bankruptcy  may  be  suggested 
and  leaye  granted  to  reyiye  against  the 
assignee ;  if  the  bankruptcy  was  before 
bill  filed,  the  assignee,  if  not  made  a 
party,  may  be  joined  by  amendment  of 
the  bill  McDonald  v,  McMahon,  66 
Ala.  116.  In  Canada  a  reyiyor  is  the  ap- 
propriate proceeding  in  all  cases  of  as- 
signment pendente  lite,  Matthews  v. 
Mears,  21  Grant's  Ch.  99.  See  Bonner 
V  Illinois  Land  Co.  96  HI.  646.  That  a 
decree  of  reyiyal  is  final  and  appealable, 
see  Terry  v.  Sharon,  131  U.  S.  40.  Upon 
a  joint  appeal,  under  the  £nglish  and 
Federal  statutes,  the  representatiyes  of  a 
deceased  appellant  may  yoluntarily  be 
made  parties.  Thorpe  v.  Mattingley,  1 
Phil.  200 ;  Moset  v.  Wooster,  116  U.  a 
286. 
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the  proceedings  do  not  abate.  ^  For  the  persons,  remaining  be- 
fore the  court  in  all  these  cases,  either  have  in  them  the  whole 
interest  in  the  matter  in  litigation,  or  at  least  are  competent  to 
call  upon  the  court  for  its  decree.*  (a) 

§  358.  Upon  the  same  principle,  if  two  joint-tenants  exhibit 
their  bill,  and  one  dies,  this  will  not  abate  the  suit  as  to  the 
other;  for  the  whole  interest  belongs  to  the  survivor.*  But  it  is 
otherwise  in  the  case  of  tenants  in  common ;  for  if  one  of  them 
dies,  the  suit  abates;  because  his  right  descends  to  his  repre- 
sentatives, who  may  revive.^  And  although  the  proposition 
stated  in  our  law  books  is  true,  that  where  a  tenant  in  common 
dies,  his  representative  may  revive  without  the  other ;  yet  it  is 
true  only  in  a  qualified  sense.  ^  For  where  two  tenants  in  com- 
mon filed  their  bill,  and  one  died,  and  a  bill  of  revivor  was 
brought  by  his  representative  against  the  same  defendants,  with- 
out joining  the  surviving  tenant  in  common,  either  as  a  co- 
plaintiff,  or  as  a  defendant,  in  the  bill  of  revivor,  it  was  decided, 
after  a  great  deal  of  discussion,  that  although  the  representative 
of  the  deceased  tenant  in  common  might  revive  without  making 
the  other  a  co-plaintiff,  yet  that,  if  he  did  so,  he  must  make  him 
a  defendant.®  (6) 

1  MItf.  Eq;  PI.  by  Jeremy,  68,  69. 

*  Mitf .  Eq.  PI.  by  Jeremy,  68,  69,  and  cases  there  cited ;  FaUowes  o.  Williamson, 
11  Ves.  306,  818. 

*  Cooper,  Eq.  PI.  66 ;  Boddy  o.  Kent»  1  Mer.  864 ;  Wright  o.  Dorset,  3  Ch.  66 ; 
Anon.  Freem.  6. 

*  Ibid. 

*  Cooper,  Eq.  PI.  66,  and  cases  cited. 

"  Cooper,  Eq.  PI.  66,  66;  Boddy  v,  Kent,  1  Mer.  864 ;  Fallowes  v.  Williamson,  11 
Yes.  806,  818.  The  reasoning  of  Lord  Eldon  on  tliis  subject,  in  Fallowes  v.  William- 
son, 11  Ves.  806,  809,  810,  is  so  fnll  and  important  in  its  explanations  of  general 
principles,  that,  although  long,  it  is  thought  best  to  insert  it  at  large  in  this  place. 
"  If,  for  want  of  authority,"  says  he, "  I  am  to  reason  upon  general  principles,  where 
joint-tenants  file  a  bill,  and  by  the  death  of  one  the  interest  surviTes,  without  doubt 
there  is  no  abatement ;  but  the  surriTor  may  go  on.  But  where  the  interest  is  that 
of  tenants  in  common,  there  is  prodigious  difficulty  and  rast  injustice  in  deciding, 
that  if  one  dies,  the  representatives  of  that  one  may,  without  making  their  compan- 
ion a  co-plaintiff,  revive.  Tlie  first  difficulty  is  of  this  sort  The  plaintiffs  in  the 
bill  of  revivor  suggest  upon  the  bill  that  they  are  the  representatives,  and  that  they 
stand  in  the  place  of  the  original  plaintiff.  The  defendant  upon  this  argnment 
either  is,  or  is  not,  at  liberty  to  answer.    He  certainly  may  show  cause  against  the 


(a)  See  Wilson  v,  Wilson,   L.  R.  9  (6)  See  Hess  v.  Lowrey,  122  Ind.  226 ; 

Eq.  452;  Hinde  v.  Morton,   2  H.  &  M.     Fox  v.  Abbott,  12  Neb.  828;  Donnor  v. 
368.  Quartermas  (Ala.),  8  So.  716. 
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§  859.  If  there  are  several  plaintiffs,  and  the  defendant  dies, 
some  of  them  may  proceed  to  revive  without  the  others,  if  they 
refuse ;  for  the  obstinacy  of  some  of  the  parties  shall  not  hinder 

reriyor  in  some  way.  Suppose  he  does  not,  and  the  representatiyes  reyiye.  If  tlie 
co-plaintiff  with  the  original  plaintiff,  deceased,  does  not  admit  that  those  persons  are 
tiie  representatiyes,  what  is  tliere  in  the  state  of  the  record,  so  put,  authorising  the 
court  to  say,  the  suit  is  reyiyed  in  that  stage,  until  the  suryiying  tenant  in  common 
has  done  some  act  acknowledging  the  relation,  in  respect  of  which  he  and  the  alleged 
representatiye  agree,  that  there  is  a  right  to  reyiye  1  The  sunriVlng  tenant  in  com- 
mon must  haye  some  opportunity  of  doing  that.  He  may  state,  that  he  is  filing  a 
supplemental  bill  to  bring  the  real  representatiye  before  the  court.  If  he  is  made  a 
co-plaintiff,  by  joining,  he  admits  the  character  of  the  represeutatiye.  But  suppose 
he  knows  the  other  is  not  the  heir,  that  he  is  obliged  to  get  on  with  his  own  suit, 
and  knows  another  person  to  be  the  heir,  without  whom  he  cannot  get  on,  what  it 
there  upon  the  record,  where  the  biU  of  reyiyor  does  not  make  the  suryiyor  a 
co-plaintiff,  to  show,  that  he  admits  the  character  of  the  plaintiff  reyiying.  Beyond 
that,  there  is  another  difficulty,  and  a  yery  mischieyous  consequence,  in  holding, 
that  the  representatiyes  may  revive  without  the  original  co-plaintiff,  even  if  he  does 
admit  that  they  are  the  representatiyes.  Circumstances  may  have  taken  place, 
from  which  the  suryiyor  may  know,  it  would  be  gross  injustice  for  him  to  pursue 
the  suit ;  and  that  the  representatiyes  of  the  deceased  tenant  in  common  know  that 
Suppose  they  reyiye,  and  instead  of  a  plea  or  demurrer  the  defendants  state  the 
objection  by  answer,  and  insist  upon  it,  as  entitling  them  to  the  same  benefit  as  if  it 
had  been  by  plea;  the  cause  might  go  to  a  hearing,  when  reyiyed,  in  the  absence  of 
tlie  original  co-plaintiff;  and  he  may  be  engaged,  and  without  his  consent,  in  further 
litigation,  where  he  thinks  it  unrighteous ;  and  if  he  had  been  sole  plaintiff,  might 
haye  desired  to  haye  his  biU  dismissed  with  costs.  In  what  mode  then  is  he  to 
come,  and  say  he  will  haye  nothing  more  to  do  with  the  suit ;  for,  there  must  be 
some  form,  in  which  he  shall  be  at  liberty  to  do  so.  On  the  one  hand,  there  is  a 
great  hazard  of  injustice,  whether  the  alleged  representatiyes  are  so  or  not ;  and  if 
it  was  to  be  considered  originally,  there  is  yast  weight  in  the  doubt  that  has  been 
referred  to ;  and  upon  general  principles,  I  should  be  disposed  to  hold,  that  the 
reyiyor  ought  to  be  by  both ;  for  it  is  true,  as  has  been  stated,  that  upon  a  reyiyor 
by  tcire  faciag,  aU  must  join.  It  would  be  strange  upon  a  teire  JtMcku  to  say,  the 
proceedings  were  to  be  put  in  the  same  plight,  not  only  as  to  the  persons  suing  it 
out,  and  against  wliom  it  was  sued  out,  but  against  persons  to  whom  it  was  not 
addressed,  and  haying  no  knowledge  of  it.  Next,  if  the  representatiyes  are  to  file 
their  bill  of  reyiyor,  and  that  is  only  as  to  the  interest  of  the  deceased,  though  that 
ball  states  the  original  cause  as  the  cause  of  both,  must  not  the  two  causes  be  joined, 
so  that  the  court  can  know  in  wliich  you  are  going  on  ?  It  would  be  noyel,  and 
against  the  principle  of  pleading  in  equity,  that  where  the  interest  is  entire,  as  to 
the  subject  of  the  suit,  though  divided  in  ei^oyment,  and  the  defendant  might  ob- 
ject for  want  of  parties,  that  the  bill  of  the  representatives  should  revive  as  to  that 
suit,  the  interest  of  the  other  plaintiff  not  being  abated ;  and,  therefore,  the  two 
causes  are  joined,  though  the  sunrivor  may  have  no  inclination  to  go  on.  What  is 
revived  1  The  suit  as  to  the  interest  of  the  deceased.  But  then  it  must,  in  the  con- 
templation of  the  court,  be  a  proceeding  at  the  suit  of  the  survivor,  as  his  interest 
is  not  abated;  and  at  the  suit  of  the  representative,  standing  in  the  place  of  the 
deceased.  The  consequence  is,  all  subsequent  process  must  be  at  the  suit  of  both, 
and  in  a  cause,  entitled  in  the  names  of  both." 
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the  rest  from  asserting  their  own  interest  But  in  such  cases 
the  original  plaintiffs,  who  refuse  to  join,  should  be  made  de- 
fendants in  the  bill  of  revivor.^ 

§  360.  If  a  man  marries  an  administratrix,  and  a  decree  is 
obtained  against  him  and  his  wife  for  a  demand  out  oF  the  assets, 
and  the  wife  dies  before  the  decree  is  executed,  the  suit  is 
abated ;  and  the  plaintiff  must  revive  it  against  the  administra- 
trix of  the  wife,  before  any  further  proceedings  can  be  had  in 
the  cause  against  the  husband;  for  the  assets  of  the  wife  are 
primarily  liable  to  satisfy  the  decree.' 

§  861.  If,  upon  the  death  of  the  husband  of  a  female  plaintiff, 
suing  in  her  right,  the  widow  does  not  choose  to  proceed  in  the 
cause,  the  bill  is  considered  as  abated,  and  she  is  not  liable  to 
the  costs.  ^    If  she  thinks  proper  to  proceed  in  the  cause,  she 

1  Gilb.  For.  Rom.  176 ;  Wjratt,  Pr.  Reg.  90,  04. 

9  Cooper,  £q.  PL  67,  76,  210;  Jackson  v.  Rawlins,  2  Vem.  195,  and  Raithby's 
note  (2) ;  Bachelor  o.  Bean,  2  Vem.  61 ;  Sanderson  r.  Crouch,  2  Vem.  118.  It 
would  seem,  from  these  cases,  that  the  husband  was  not  liable,  except  for  the  assets, 
of  which  he  was  possessed,  or  which  came  to  his  or  the  wife's  hands,  after  the  inter- 
marriage.   See  also  Norton  v.  Sprig,  1  Vem.  S09. 

*  Mitf.  Eq.  PL  hj  Jeremy,  59,  60,  and  cases  there  cited;  Gilb.  For.  Rom.  175, 
176 ;  Wyatt,  Pr.  Reg.  91,  92 ;  Ante,  §  61.  Upon  tliis  subject,  Mr.  Cooper  has  com- 
mented as  follows :  "  In  the  case  of  husband  and  wife  suing  for  a  demand  in  riglit  of 
the  wife,  though  if  the  husband  dies,  it  is  no  abatement,  as  hereinbefore  mentioned, 
jet  if  they  have  examined  witnesses,  and  afterwards  the  husband  dies,  the  wife  is 
not  bound,  unless  she  chooses ;  and  she  may  file  a  new  biU  and  examine  the  same 
witnesses  over  again,  as  if  no  examination  had  ever  taken  place.  But  if  tl)e  bill  is 
brought  against  the  husband  and  wife,  where  the  wife's  property  is  concerned,  as  if 
she  is  an  executrix,  and  the  defendants  answer  and  witnesses  are  examined,  and 
publication  passes,  and  the  husband  afterwards  dies,  it  has  been  decided,  that  the 
wife  ahall  be  bound  by  the  answer  and  depositions.  Upon  this,  I  cannot  help  ob- 
serving, that  there  seems  an  inconsistency  in  the  principle  that  the  wife  surviving 
should  be  bound  by  the  answer  and  depositions,  when  she  was  defendant  with  her 
husband,  but  not  by  their  bill  and  depositions,  when  they  stood  in  the  character  of 
plaintiffs.  In  the  last-mentioned  case,  the  court  takes  a  distinction,  that,  although 
the  wife  shall  be  bound  by  the  answer  and  depositions  in  amatter  ofpersonidty, 
yet  in  case  of  the  wife's  inheritance,  it  might  be  otherwise.  But,  in  another  case, 
the  master  of  the  rolls  seems  to  have  allowed  a  husband's  answer,  whereby  he  had 
confessed  a  settlement,  to  be  read  as  evidence  against  the  wife,  thougli  it  was 
insisted,  that,  it  being  the  case  of  the  wife's  inheritance,  she  was  not  bound  by  such 
evidence.  And  there  seems  an  anomaly  in  another  rule  of  pleading  relative  to  the 
above-mentioned  case  of  husband  and  wife,  which  is,  that  though  where  they  ex- 
hibit their  bill  for  a  demand  in  her  right,  and  the  husband  dies,  the  wife,  if  she 
thinks  proper,  may  proceed  in  the  cause  witliout  a  bill  of  revivor,  she  alone  having 
the  whole  interest,  and  the  whole  advantage  of  the  proceedings  surviving  to  her ;  so 
much  so,  that  if  any  judgment  has  been  obtained,  even  for  costs,  she  will  be  en- 
titled to  the  benefit  of  it ;  yet,  if  she  does  not  choose  to  proceed  in  the  cause,  the  hill 


1^ 
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may  do  so  without  a  bill  of  revivor ;  for  she  alone  has  the  whole 
interest,  and  the  husband  was  a  party  in  her  right,  and  therefore 
the  whole  advantage  of  the  proceedings  survives  to  her;  so  that 
if  any  judgment  has  been  obtained,  even  for  costs,  she  will  be 
entitled  to  the  benefit  of  it^  But  if  she  takes  any  step  in  the 
suit  after  her  husband's  death,  she  makes  herself  liable  to  the 
costs  from  the  beginning.'  If  a  female  plaintiff  marries,  pend- 
ing a  suity  and  afterwards,  before  revivor,  her  husband  dies,  a 
bill  of  revivor  becomes  unnecessary,  her  incapacity  to  prosecute 
the  suit  being  removed.^  But  the  subsequent  proceedings  ought 
to  be  in  the  name  and  with  the  description,  which  she  has  ac- 
quired by  the  marriage.* 

§  862.  For  the  like  reason,  if  the  plaintiff,  in  a  bill  of  inter- 
pleader, should  die  after  a  decree  that  the  defendants  should 
interplead,  there  will  be  no  abatement  of  the  suit ;  for  by  such  a 
decree  the  suit  is  terminated  as  to  the  plaintiff,  although  the  liti- 
gation may  still  continue  between  the  defendants  under  the  decree 
of  interpleader ;  and  in  that  event  the  cause  may  still  proceed, 
without  any  revivor  against  the  representatives  of  the  plaintiff.^ 

§  868.  Whenever  there  is  an  original  bill  and  a  cross  bill 
thereto,  if  an  abatement  takes  place,  there  must  generally  be  a 
bill  of  revivor  in  each  cause.  But  if  the  bills  regard  an  account, 
and  there  is  a  decree  for  an  account,  the  two  causes  become 
thereby  so  consolidated,  that  one  bill  of  revivor,  praying  for  a 
revivor  of  the  whole,  will  revive  both  causes.®  (a) 

is  considered  as  abated,  and  she  is  not  liable  to  the  costs.  And  the  case  is  the  same, 
if  a  female  plaintifF  marries,  pending  a  suit,  and  afterwards,  before  reyiyor,  her  hus- 
band dies ;  for  her  incapacity  to  prosecute  the  suit  is  removed ;  but  the  subsequent 
proceedings  are  in  the  name  and  description,  which  she  has  acquired  by  the  n^ar* 
riage."  Cooper,  Eq.  PL  66,  67,  and  cases  there  cited.  See  Grant  v.  Van  Schooo' 
hoTen,  0  Paige,  265 ;  (Alston  v.  Jones,  8  Barb.  Ch.  401.] 

1  Mitf.  Eq.  PI.  bj  Jeremy,  59,  60.  >  Ibid. 

•  Ibid. 

^  Ibid.  [If  the  wife  dies,  pending  a  suit  by  herself  and  husband  for  an  account 
of  the  rents  of  her  estate,  her  personal  representatiyes  are  not  necessary  parties  to  a 
Inll  of  reyiyor.    Jones  o.  Skipworth,  0  Beay.  237.] 

(  Mitf.  Eq.  PI.  by  Jeremy,  60;  Ante,  §  297  a.  [Under  the  English  practice,  as 
simplified,  it  was  held,  that  where  a  sole  plaintiff  died,  the  suit  might  be  reyiyed 
after  decree  without  bill  filed.    Colyer  o.  Colyer,  L.  R.  1  Ch.  482.] 

«  Cooper,  Eq.  PL  64;  Wyatt,  Pr.  Reg.  88 ;  Hinde,  Ch.  Prac.  51 ;  GUb.  For.  Rom. 
174. 


fa)  A  formal  revivor  may  In    some     ment  nunc  pro  ttaie,  as  at  law.     Thus,  if 
cases  be  aydded  by  an  entry  of  judg-     a  pbuntifl  dies  after  the  hearing   but 
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§  364.  Having  stated  the  cases  where  a  bill  of  revivor  is  not 
necessary,  notwithstanding  an  intervening  death  of  one  of  the 
parties,  let  us  now  proceed  to  consider  the  cases  in  which  a  bill 
of  revivor  is  necessary  and  proper.  Wherever  a  suit  abates  by 
death,  and  the  interest  of  the  person,  whose  death  has  caused 
the  abatement,  is  transmitted  to  that  representative,  which  the 
law  gives  or  ascertains,  as  an  heir-at-law,  or  an  executor  or 
administrator,  so  that  the  title  cannot  be  disputed,  at  least  in 
the  Court  of  Chancery,  but  the  person,  in  whom  the  title  is 
vested,  is  alone  to  be  ascertained,  the  suit  may  be  continued  by 
a  bill  of  revivor  merely.^  If  a  suit  abates  by  the  marriage  of  a 
female  plaintiff,  and  no  act  is  done  to  affect  the  rights  of  the 
party  but  the  marriage,  no  title  can  be  disputed.  The  person  of 
the  husband  is  the  sole  fact  to  be  ascertained;  and,  therefore, 
the  suit  may  be  continued  in  this  case,  likewise,  by  bill  of  re« 
vivor  merely.* 

§  365.  In  the  case  of  a  bill  brought  by  a  creditor  on  behalf  of 
himself  and  all  other  creditors,  if  he  dies,  the  suit  may  be 
revived  by  his  personal  representative.  If  the  latter  does  not 
choose  to  revive  it,  then  any  other  creditor,  at  least  any  one 
who  has  proved  his  debt  under  a  decree  before  the  master,  may, 
by  a  supplemental  bill,  continue  the  cause,  and  proceed  therein 
for  the  benefit  of  all  the  creditors.' 

§  366.  When  a  suit  became  abated  after  a  decree  signed  and 
enrolled,  it  was  anciently  the  practice  to  revive  the  decree  by  a 

1  Mitf.  Kq.  PI.  by  Jeremy,  69 ;  Cooper,  £q.  PI.  63, 64. 

2  Mitf.  Eq.  PI.  by  JereiLy,  69,  and  cases  there  cited ;  Gilb.  For.  Rom.  175, 177, 
189;  Wyatt,  Pr.  Reg.  90;  Douglass  v.  Sherman,  2  Paige,  368;  Phelps  o.  Sproule,  4 
Sim.  318. 

*  Mitf.  Eq.  PI.  by  Jeremy,  79,  and  note  (0 ;  Dizon  v,  Wyatt,  4  Mad.  892 ;  Bumey 
V.  Morgan,  1  Sim.  &  Stn.  858 ;  Houlditch  v.  Donegall,  1  Sim.  &  Stu.  491 ;  Davies  o. 
Williams,  1  Sim.  5.  [Where  an  administration  suit  abates  by  the  marriage  of  a 
female  plaintiff,  a  pecuniary  legatee,  not  a  party  to  the  original  suit,  but  to  whom 
the  master  has  committed  the  further  prosecution  of  the  suit  before  such  abatement, 
cannot  afterwards  reyive  it  by  a  bill  in  her  own  name,  although  the  original  plain- 
tifif  refuses  to  revive ;  for  no  persons,  except  the  parties  to  the  original  suit,  or  their 
heirs  or  representatives,  can  revive.  Williams  v.  Chard,  15  Jur.  1026.]  It  is  often 
said,  that  the  creditor  in  such  a  case  has  a  right  to  revive.  But  quaere,  whether  the 
suit  in  such  a  case  is  technically  abated  ?    See  1  Eq.  Abr.  2,  8 ;  Cooper,  Eq.  PI.  65. 


beforejudgroent,  the  court  has  jurisdic-  Eq.  561,  where  the  authorities  will    be 

tion  to  antedate  the  judgment  as  of  the  found   fully  reviewed  by  Vice-Chaooel- 

date  of  the  hearing.    Turner  v.  London  lor  HalL 
&  South  Western  Railway  Co.  L.  R.  17 
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subpoena  in  the  nature  of  a  scire  faciasj  upon  the  return  of 
which,  the  party,  to  whom  it  was  directed,  might  show  cause 
against  the  reyiying  of  the  decree,  by  insisting  that  he  was  not 
bound  by  the  decree ;  or  that  for  some  other  reason  it  ought  not 
to  be  enforced  against  him;  or  that  the  person  suing  the  sub- 
poena, was  not  entitled  to  the  benefit  of  the  decree.^  If  the 
opinion  of  the  court  was  in  his  fayor,  he  was  dismissed  with 
costs.  If  it  was  against  him,  or  if  he  did  not  oppose  the  reyiy- 
ing of  the  decree,  interrogatories  were  exhibited  for  his  exami- 
nation, touching  any  matter  necessary  to  the  proceedings.'  If 
he  opposed  the  reyiying  of  the  decree  on  the  ground  of  facts, 
which  were  disputed,  he  was  also  to  be  examined  upon  inter- 
rogatories, to  which  he  might  answer  or  plead ;  and,  issue  being 
joined,  and  witnesses  examined,  the  matter  was  finally  heard 
and  determined  by  the  court*  But  if  there  had  been  any  pro- 
ceedings, subsequent  to  the  decree,  this  process  was  ineffectual, 
as  it  reyiyed  the  decree  only,  and  the  subsequent  proceedings 
could  not  be  reyived  except  by  bill.  The  enrolment  of  decrees 
being  now  much  disused,  it  is  become  the  practice  to  reyiye  in 
all  cases,  indiscriminately,  by  bill.^ 

§  367.  A  suit,  which  has  become  entirely  abated,  may  be 
reyiyed  as  to  part  only  of  the  matter  in  litigation,  or  as  to  a  part 
by  one  bill,  and  as  to  the  other  pairt  by  another.  Thus,  if  the 
rights  of  a  plaintiff  in  a  suit  upon  his  death  become  yested,  a 
part  in  his  real,  and  a  part  in  his  personal  representatiyes,  the  real 
representatiye  may  reyiye  the  suit,  so  far  as  concerns  his 
title,  and  the  personal  representatiye,  so  far  as  his  demand 
extends.^  (a) 

§  868.  Therefore,  where  the  plaintiff's  intestate  had  obtained 
a  decree  against  the  defendant  for  payment  of  a  sum  of  money, 
and  also  for  a  conyeyance  of  land  and  a  deliyery  of  deeds ;  but 
before  anything  was  done  upon  it,  he  died  intestate;  and  the 
plaintiff,  as  his  personal  representatiye,  haying  reyiyed  the 
decree,  the  defendant  objected,  because  the  heir  was  not  made  a 

1  Mitf.  Eq.  PI.  hj  Jeremj,  69,  70,  and  cases  there  cited ;  Gilb.  For.  Rom.  177. 

sibio. 

•Ibid. 

*  Mltf .  Eq.  PI.  by  Jeremy,  60,  70,  and  cases  there  cited  ;  Gilb.  For.  Rom.  177. 

•  Mitf.  Eq.  PI.  by  Jeremy,  79,  80;  Gilb.  For.  Rom.  174. 


(a)  See  Hardn  v.  Tyree,  41  Ark.  814 ;  Grace  r.  Neel,  Id.  165. 
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party,  and  a  decree  could  not  be  reviyed  in  parts.  But  the 
court  held,  that  it  was  like  a  judgment  at  law  in  waste,  where 
there  may  be  two  revivors,  and  they  ordered  a  decree  to  be 
revived  as  to  the  personalty.^ 

§  369.  When  there  are  several  plaintiffs,  or  several  defend- 
ants, all  having  an  interest,  which  survives,  the  death  of  any 
one  of  them  makes  an  abatement  only  as  to  himself,  and  the 
suit  is  continued  as  to  the  rest  who  are  living.^  But  if  anything 
is  required  to  be  done  by  or  against  the  interest  of  the  party, 
who  is  dead,  his  proper  representative  must  be  brought  before 
the  court  by  a  bill  of  revivor.^  If  some  of  the  plaintiffs,  entitled 
to  a  bill  of  revivor,  refuse  to  join  in  it,  they  may  be  made  parties 
defendant^ 

§  370.  If  a  decree  is  obtained  against  an  executor  for  the  pay- 
ment of  a  debt  of  his  testator,  and  of  costs  out  of  the  assets,  and 
the  executor  dies,  and  his  representative  does  not  become  the 
representative  of  the  testator,  the  suit  may  be  revived  against 
the  representative  of  the  testator,  and  the  assets  may  be  pursued 
in  his  hands,  without  reviving  against  the  representative  of  the 
original  defendant^ 

§  370  a.  Where  a  bill  is  filed  by  a  plaintiff  to  revive  a  suit 
after  a  decree,  and  to  prosecute  the  decree,  it  is,  not  competent 
for  the  defendant  in  his  answer  to  resist  the  revival  by  stating 
matter  which  existed  before  the  decree,  or  which  has  arisen 
since;  and  such  matter,  if  stated,  will  be  treated  as  imperti- 
nent® The  reason  is,  that  if  the  facts  existed  before  the  decree, 
and  the  proper  time  for  making  them  a  part  of  the  defence  has 
been  permitted  to  pass  by,  the  omission  cannot  be  supplied  in 
this  manner;  and  if  new  matter  has  arisen  since  the  decree, 
varying  the  situation  of  the  parties,  other  means  exist  for  bring- 
ing it  forward.  The  right  of  a  party  to  prosecute  a  decree,  and 
to  do  what  is  necessary  for  that  purpose,  cannot  depend  upon  the 
merits  of  the  decree.'' 

1  Cooper,  Eq.  PI.  71,  and  cases  there  cited ;  Ferrers  v»  Cheny,  1  Eq.  Abr.  4,  pi.  11. 
>  Ante,  §  864. 
»  Ibid. 

4  Finch  V.  Winchelsea,  1  Eq.  Abr.  2,  pi.  7 ;  NicoU  v.  RooseTelt,  8  Johns.  Ch.  60 ; 
Ante,  §  860. 

»  Mitf.  Eq.  PI.  by  Jeremy,  78 ;  Johnson  v.  Peck,  2  Ves.  466. 
«  Deyaynes  v.  Morris,  1  Myl.  &  Cr.  218,  226 ;  Post,  §  876. 
T  n>id. ;  Ante,  §  882,  888,  and  notes ;  Post,  §  876, 42a 
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§  871.  It  is  a  general  rule,  that  no  suit  shall  be  revived  for 
costs  merely,  unless  such  costs  are  taxed,  and  report  thereof 
made  in  the  lifetime  of  the  party.  ^  (a)  But  if  costs  are  to  be 
paid  out  of  an  estate,  the  suit  may  be  revived  for  them.  And 
the  case  is  still  stronger,  if  a  bill  of  revivor  is  brought  for  a 
duty  and  costs,  although  the  costs  are  not  taxed  in  the  defend- 
ant's lifetime.^ 

§  871  a.  A  bill  of  revivor  cannot  properly  be  brought  upon  a 
bill  of  discovery  merely,  after  the  answer  is  put  in  and  the  dis- 
covery is  made ;  for  in  such  a  case  the  entire  object  of  the  bill 
has  been  obtained;  and  the  plaintiff  can  have  no  motive  for 
reviving  it;  and  the  other  party  has  no  interest  in  reviving  it^ 

§  872.  Hitherto  we  have  been  considering  cases  where  the 
plaintiff  may  revive.  In  some  cases  a  defendant,  after  a  decree, 
is  permitted  to  file  a  bill  of  revivor,  if  the  plaintiff,  or  those 
standing  in  his  right,  neglect  to  do  it ;  for  then  the  rights  of  the 
parties  are  ascertained ;  and  the  plaintiff  and  the  defendant  are 
equally  entitled  to  the  benefit  of  the  decree,  and  equally  have  a 
right  to  prosecute  it.^  But  this  rule  must  be  taken  with  some 
qualification.  Lord  Hard wi eke  has  expressly  laid  it  down,  that 
a  defendant  can  revive  only  in  one  instance,  and  that  is,  after  a 
decree  to  account;  for  in  that  case  both  parties  are  actors.* 
But  the  principle  has  been,  by  subsequent  decisions,  extended 
to  every  case,  in  which  the  defendant  can  derive  a  benefit  from 
the  further  proceedings.®    Thus,  where  the  assignees  of  a  bank- 

>  Cooper,  £q.  PI.  68,  Gilb.  For.  Rom.  181 ;  Wyatt,  Pr  Reg.  93 ;  Jenour  r.  Jenour, 
10  Ves.  662.  But  see  Morgan  v.  Scudamore,  2  Ves.  Jr.  816,  316;  b.  g.  3  Ves.  196  ; 
Glenbam  v.  Stutwell,  1  Dick.  14 ;  Dodson  r.  Olirer,  Bunb.  160 ;  Blower  v.  Morrets, 
8Atk.  772;  Kemp  v.  Bfackrell,  8  Atk.  812;  Johnson  v.  Peck,  2  Ves.  466.  See 
Timvis  V.  Waters,  1  Johns.  Ch.  86. 

*  Ibid.  [The  English  courts  of  equity  decline  to  hear  a  cause,  where  the  parties 
bare  compromised  all  but  the  costs.  Nicholls  v.  Elford,  6  Jur.  ir.  s.  264.  And  where 
the  court  of  appeal  concurred  in  the  conclusion  of  the  court  below,  but  not  in  the 
reasons  assigned,  the  appeal  was  dismissed  without  costs.  Peruvian  Railways  Co. 
V.  Thames  &  Mersey  Ins.  Co.  L.  R.  2  Ch.  617] 

>  Horsburg  v.  Baker,  1  Peters,  232,  336.  After  a  discorery  is  obtained  upon  such 
a  bill,  it  is  not  proper  to  dismiss  the  bill ;  but  the  court  should  pass  an  order,  that  no 
further  proceedings  be  had  in  the  cause.    Ibid. 

*  Cooper,  Eq.  PI.  68. 

*  Cooper,  Eq.  PI.  68;  Anon.  8  Atk.  692;  Devaynes  v.  Morris,  1  Myl.  &  Cr.  218; 
Mitf  Eq.  PI.  by  Jeremy  (4th  ed.),  79. 

*  Cooper,  Eq.  PI.  68  i  Mttf  Eq   PI.  by  Jeremy  (4th  ed  ),  79.  and  note  (q). 


(a)  See  Troup  v,  Troup,  18  L.  T.  178;  8.  o.  16  W  R.  673. 
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rupt  filed  a  bill  against  a  person  claiming  as  a  mortgagee,  and 
the  title  of  the  bankrupt  was  under  a  fine  by  a  tenant  in  tail,  as 
to  whose  legitimacy  a  question  was  made,  and  a  decree  was 
made,  directing  an  issue,  in  which  issue  the  verdict  was  against 
the  legitimacy;  and  then  the  mortgagee  died,  and  his  repre- 
sentatives filed  a  bill  of  revivor;  although  it  was  objected,  on 
the  behalf  of  the  assignees;  that  a  defendant  cannot  revive, 
except  after  a  decree  for  an  account;  yet  the  revivor  was 
permitted.^ 

§  373.  Upon  the  same  principle,  there  would  seem  to  be  no 
objection  to  a  defendant's  reviving  the  suit  after  a  decree  in 
the  case  of  a  bill  for  the  specific  performance  of  an  agreement, 
or  for  a  partition,  or  for  a  trustee  to  convey  the  legal  estate. 
But  the  defendant  must,  in  all  such  cases,  have  an  interest  in 
the  further  prosecution  of  the  suit  And,  therefore,  where  his 
only  object  is  to  dissolve  an  injunction  and  proceed  at  law,  the 
court  will  not  permit  him  to  revive.^  However,  in  a  case  where 
the  plaintiff,  after  a  decree  to  redeem  certain  mortgaged  prem- 
ises, filed  his  bill  of  revivor,  but  neglected  to  revive,  on  the 
time  for  the  defendant's  answering  being  out,  the  defendant  was 
allowed  to  revive,  and  to  carry  on  the  decree  under  the  plain- 
tiff's bill.8 

§  374.  In  regard  to  the  frame  of  a  bill  of  revivor,  it  must 
state  the  original  bill,  or  rather  who  were  the  plaintiffs  and 
defendants  to  it,  and  what  its  prayer  or  object  was,  and  the 
several  proceedings  thereon,  and  the  abatement.^  It  ought  also 
to  show  the  title  of  the  plaintiff  to  revive  the  suit^  It  is  also 
necessary  to  state   so  much  new  matter,  and   no  more,  as  is 

1  Cooper,  £q.  PI.  68 ;  Williams  v,  Cooke,  10  Ves.  406. 

«  Cooper,  Eq.  PI.  69. 

*  Cooper,  Eq.  PI.  68, 69,  and  the  cases  there  cited ;  Mitf.  Eq.  PL  by  Jeremj,  79 ;  1 
Eq.  Abr.  2,  8 ;  Wyatt,  Pr.  Reg.  92. 

«  The  49th  Order  of  the  English  Orders  of  1841,  provides,  "  That  it  shaU  not  be 
necessary  in  any  bill  of  revivor,  or  supplemental  bill,  to  set  forth  any  of  the  state- 
ments in  the  pleadings  in  the  original  suit,  unless  the  special  circumstances  of  the 
case  may  require  it"  The  Supreme  Court  of  the  United  States  have  adopted  the 
same  Rule.  See  47th  Equity  Rule  of  January  Term,  1842, 1  How.  Introd.  p.  66 ;  17 
Peters,  Appendix,  p.  69.  This  rule  does  not  dispense  with  the  necessity  of  stating, 
in  a  bill  of  revivor,  so  much  of  the  pleadings  in  the  original  suit  as  is  sufficient  to 
show  the  title  of  the  plaintiff,  as  against  the  defendant,  to  revive  the  suit  Griffith 
V.  Ricketts,  3  Hare,  476. 

6  Phelps  V.  Sproule,  4  Sim.  818 ;  Vigers  v.  Audley,  9  Sim.  72.  76;  Bfitf.  Eq.  PL  by 
Jeremy,  76 ;  Cooper,  Eq.  PL  70. 
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requisite  to  show  how  the  plaintifiE  becomes  entitled  to  revive, 
and  to  chai'ge  that  the  cause  ought  to  be  revived,  and  to  stand  in 
the  same  condition,  with  respect  to  the  parties  to  the  original 
as  it  was  at  the  time  when  the  abatement  happened ;  and  it  must 
pray,  that  the  suit  may  be  revived  accordingly.^  It  may  like- 
wise be  necessary  in  many  cases,  to  pray,  that  the  defendant 
may  answer  the  bill  of  revivor ;  as  in  the  case  of  an  admission 
of  assets,  or  an  account  of  the  personal  estate  being  requisite 
from  the  representative  of  a  deceased  party.  ^  In  this  latter 
case,  if  the  defendant  does  admit  assets,  the  cause  may  proceed 
against  him  upon  an  order  of  revivor  merely.*  But  if  he  does 
not  make  that  admission,  the  cause  must  be  heard  for  the  pur- 
pose of  obtaining  the  necessary  accounts  of  the  estate  t)f  the 
deceased  party,  to  janswer  the  demands  made  against  it  by  the 
suit^  And  the  prayer  of  the  bill,  therefore,  in  such  a  case 
usually  is,  not  only,  that  the  suit  may  be  revived,  but  also,  that 
in  case  the  defendant  shall  not  admit  assets  to  answer  the  pur- 
poses of  the  suit,  such  accounts  may  be  taken.  And  so  far,  the 
bill  is  in  the  nature  of  an  original  bill.^      Upon  a  bill  of  re- 

1  Cooper,  Eq.  PI.  70 ;  Com.  670;  Mitf.  Eq.  PI.  by  Jeremy,  76. 

s  Cooper,  £q.  PI.  70 ;  Wyatt,  Pr.  Reg.  91 ;  Mitf.  Eq.  PL  by  Jeremy,  70. 

•  Ibid. 

«  Cooper,  Eq.  PI.  70 ;  Mitf.  Eq.  PI.  by  Jeremy,  70. 

«  Cooper,  Eq.  PI.  70,  and  cases  there  cited;  Gilb.  For.  Rom.  178,174;  Wyatt, 
Pr.  Reg.  01-M.  This  passage  is  taken  by  Mr.  Cooper  almost  literally  from  Lord 
Redesdale's  treatise  (Mitf.  E^  Pi.  by  Jeremy,  76,  77.)  But  the  few  words  added 
by  Mr.  Cooper,  make  the  sense  more  clear  and  definite,  and  I  hare  therefore  fol- 
lowed the  latter.  The  foUowing  passage  from  Lord  Redesdale's  Eq.  PI.  77,  78, 
may  be  useful  to  show  the  practice  as  to  bills  of  reTivor.  "  Upon  a  bill  of  reTiror," 
says  he,  "the  defendants  must  answer  in  eight  days  after  appearance,  and  submit, 
that  the  suit  shall  be  revired,  or  show  cause  to  the  contrary  ;  and  in  defkult  un- 
less the  defendant  has  obtained  an  order  for  further  time  to  answer,  the  suit  may  be 
reTived  witliout  answer,  by  an  order  made  upon  motion,  as  a  matter  of  course. 
The  ground  for  this  is  an  allegation,  that  the  time  allowed  the  defendant  to  answer 
by  tlie  course  of  the  court  is  expired,  and  that  no  answer  is  put  in.  It  is  therefore 
presumed,  that  the  defendant  can  show  no  cause  against  reviring  the  suit  in  the 
manner  prayed  by  the  bill.  An  order  to  reyiye  may  also  be  obtained  in  like  man- 
ner, if  the  defendant  puts  in  an  answer,  submitting  to  the  reriTor,  or  even  without 
that  submission,  if  he  shows  no  cause  against  the  reyivor.  Though  the  suit  is 
reyiyed  of  coarse,  in  default  of  the  defendant's  answer  within  eight  days,  he  must 
yet  put  in  an  answer,  if  the  bill  requires  it ;  as,  if  the  bill  seeks  an  admission  of 
assets,  or  calls  for  an  answer  to  the  original  bill,  the  end  of  the  order  of  reyivor 
being  only  to  put  the  suit  and  proceedings  in  the  situation  in  which  they  stood  at 
the  time  of  the  abatement,  and  to  enable  the  plaintiff  to  proceed  accordingly.  And 
notwithstanding  an  order  for  reviyor  has  been  thus  obtained,  yet  if  the  defendant 
Gonceiyes  that  tlie  plaintiff  is  not  entitled  to  reyiye  the  salt  against  him,  he  may 
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yivor,  the  sole  questions  before  the  court  are,  the  competency  of 
the  parties  to  revive,  or  the  correctness  of  the  frame  of  the 
bill.i 

§  375.  If  a  defendant  to  an  original  bill  dies  before  putting 
in  an  answer ;  or  after  an  answer,  to  which  exceptions  have  been 
taken ;  or  after  an  amendment  of  the  bill,  to  which  no  answer 
has  been  given ;  the  bill  of  revivor,  although  requiring  in  itself 
no  answer,  must  pray,  that  the  person,  against  whom  it  seeks 
to  revive  the  suit,  may  answer  the  original  bill,  or  so  much  of 
ity  as  the  exceptions,  taken  to  the  answer  of  the  former  defend- 
ant, extend  to,  or  as  the  amendment,  remaining  unanswered, 
requires.' 

§  876.  Where  a  bill  of  revivor  is  brought  by  a  defendant  after 
a  decree,  it  merely  substantiates  the  suit,  and  brings  before  the 
court  the  parties  necessary  to  see  to  the  execution  of  the  decree, 
and  to  be  the  objects  of  its  operations,  rather  than  to  litigate 
the  claims  made  by  the  several  parties  in  the  original  pleadings, 
except  so  far  as  they  remain  undecided.^ 

take  those  stepB,  which  are  neceMary  to  prevent  the  further  proceeding  on  the 
bill,  and  which  will  be  noticed  in  treating  of  the  different  modes  of  defence  to  bills  of 
revivor.  And  though  these  steps  should  not  be  taken,  yet  if  the  plaintiff  does  not 
show  a  title  to  revive,  he  cannot  finally  have  the  benefit  of  the  suit,  when  the  de- 
termination of  the  court  is  called  for  on  the  subject."  He  adds :  "  After  a  cause  is 
revived,  if  the  person  reviving  finds  the  original  bill  to  require  amendment,  and 
the  pleadings  are  in  such  a  state,  that  amendment  of  the  bill  would  be  permitted,  if 
the  deceased  party  were  living,  the  bill  may  be  amended  notwithstanding  the  death  of 
that  party  ;  and  matters  may  be  inserted  which  existed  before  the  original  bill  was 
filed,  and  stated  as  if  the  deceased  party  had  been  Uving."  In  Van  Heythusen's 
Equity  Draftsman,  840-346,  will  be  found  the  common  forms  of  bills  of  revivor. 
The  common  prayer  in  the  case  of  a  bill  of  revivor  on  the  death  of  the  plaintiff,  is : 
"  To  the  end,  therefore,  that  the  said  defendant  may  answer  the  premises,  and  that 
the  said  suit  and  proceedings,  wliich  so  became  abated  as  aforesaid,  may  stand  re- 
vived, and  be  in  the  same  pliglit  and  condition,  as  the  same  were  in  at  the  time  of 
the  death  of  the  said  J.  A.,  or  that  the  said  defendant  may  show  good  cause  to  the 
contrary ;  May  it  please,  &c."  In  the  case  of  the  death  of  the  defendant,  it  is  as 
follows ;  "  Therefore,  that  the  said  suit  and  proceedings,  which  became  so  abated 
by  the  death  of  the  said  S.  N.,  may  stand  and  be  revived  against  the  said  T  R. 
and  be  in  the  same  plight,  state,  and  condition,  as  the  same  were  in  at  the  time  of 
the  abatement  thereof.  And  that  plaintiff  may  have  the  benefit  thereof ;  or  that 
the  said  defendant  T.  R.  may  show  cause,  why  the  said  suit  and  proceedings  sliould 
not  be  so  revived,  and  that  the  same  may  be  revived  accordingly."  Van  Heyth.  £q. 
Drafts.  841,  342. 

1  Bettes  V,  Dana,  2  Sumner,  883. 

*  Mitf.  Eq.  PI.  by  Jeremy,  76,  77,  and  cases  there  cited ;  Cooper,  Eq.  PI.  70,  71. 

*  Mitf.  £q.  PI.  by  Jeremy,  79,  and  cases  there  cited;  Cooper,  Eq.  PI.  71 ;  De* 
Taynes  v.  Morris,  1  My  I.  &  Cr.  213,  225;  Ante,  §  870  a. 
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§  877.  Fourthly;  a  bill  in  the  nature  of  a  bill  of  revivor.  We 
have  seen  that  a  bill  of  revivor,  properly  so  called,  lies  only  in 
cases  where  a  death  interferes,  and  it  is  necessary  to  bring  the 
proper  representatives  of  the  deceased  party  in  the  realty  or  in 
the  personalty  before  the  court;  or  where,  by  reason  of  the 
marriage  of  a  female  plaintiff,  her  rights  are  so  modified  that 
the  suit  cannot  be  carried  on  by  herself  alone,  but  her  husband 
becomes  a  necessary  party.  In  each  of  these  cases,  ^  there  is  no 
other  fact  to  be  ascertained,  than  whether  the  new  party  brought 
before  the  court  has  the  character  imputed  to  him.  If  he  has, 
the  revivor  is  of  course.^  But  there  are  many  cases,  in  which 
there  are  other  facts,  which  may  be  brought  into  litigation,  be- 
sides the  mere  question  of  the  character  of  the  new  party ;  and 
to  such  cases,  tiierefore,  the  simple  bill  of  revivor  does  not 
technically  apply,  (a)  Under  such  circumstances,  an  original 
bill,  in  the  nature  of  a  bill  of  revivor,  is  the  appropriate  process 
to  bring  those  facts  before  the  court,  and  to  put  the  original 
proceedings  again  in  motion,  and  to  enable  the  new  party  to 
have  the  benefit  of  the  former  proceedings.^ 

§  378.  Thus,  if  the  death  of  a  party,  whose  interest  is  not 
determined  by  his  death,  is  attended  with  such  a  transmission 
of  his  interest,  that  the  title  to  it,  as  well  as  the  person  entitled, 
may  be  litigated  in  the  Court  of  Chancery,  as  in  the  case  of  a 
devise  of  a  real  estate,  the  suit  is  not  permitted  to  be  continued 
by  a  bill  of  revivor.  An  original  bill  upon  which  the  title  may 
be  litigated,  must  be  filed.  And  this  bill  will  have  so  far  the  ef- 
fect of  a  bill  of  revivor,  that  if  the  title  of  the  representative  sub- 
stituted by  the  act  of  the  deceased  party  is  established,  the  same 
benefit  may  be  had  of  the  proceedings  upon  the  former  bill,  as  if 
the  suit  had  been  continued  by  a  bill  of  revivor.^ 

1  Ante,  f  364;  Cooper,  £q.  PI.  64. 

*  n>id. 

*  Mitf.  Eq.  PI.  by  Jeremj,  71,  97 .  Wyatt,  Pr.  Reg  90,  91 ;  Attorney  General  v, 
Foster,  2  Hare,  81,  93,  94;  Ante,  §  860;  Post,  §  879. 

*  Mitf.  Eq.  PL  by  Jeremy,  71;  Id.  97,  and  cases  there  cited;  1  Eq.  Abr  2,  3; 
Clare  r.  Wordell,  2  Vern.  548;  s.  c  1  Eq.  Abr.  3,  pi.  3.  Wyatt,  Pr.  Reg.  90;  Jones 
V.  Jones,  8  Atk.  217 ;  Douglass  v  Sherman,  2  Paige,  368.    Lord  Redesdale  repeats 

(a)  As  a  simple  bill  of  reviror  raises  pertinent  and  cannot  be  used  as  evidence 
only  the  question  of  the  cliaracter  of  the  for  the  defendant,  even  though  the  plain- 
new  party  brought  in,  allegations  in  an  tiff  has  filed  no  replication.  Fretz  v. 
answer  to  such  bill  which  raise  defences  Stover,  22  Wall.  198 ;  Gunnell  i;  Bird, 
not  set  up  in  the  original  answer,  are  im-  10  Wall.  804.    See  Post,  §  868  a. 
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§  379.  The  ground  of  this  distinction  between  bills  of  reyivor, 
and  bills  in  the  nature  of  bills  of  revivor,  seems  to  be,  that  the 
former,  in  case  of  death,  are  founded  upon  mere  privity  of  blood 
or  representation  by  operation  of  law;  the  latter  upon  privity  of 
estate  or  title  by  the  act  of  the  party.  ^  In  the  former  case, 
nothing  can  be  in  contest,  except  whether  the  party  be  the  heir 
or  personal  representative ;  in  the  latter,  the  nature  and  opera- 
tion of  the  whole  act^  by  which  the  privity  of  estate  or  title  is 
created,  is  open  to  controversy.*  Thus,  for  example,  the  heir 
may  be  made  a  party  by  a  bill  of  revivor;  for  his  title  is  by  mere 
operation  of  law.  But  the  devisee  must  come  in  by  a  bill  in  the 
nature  of  a  bill  of  revivor;  for  he  comes  in  as  a  purchaser  under 
the  testator,  in  privity  of  estate  or  title,  which  may  be  disputed.^ 
So,  where  new  trustees  to  a  charity  are  appointed  upon  the  death 
or  resignation  of  the  old  trustees,  a  bill  in  the  nature  of  a  bill  of 
revivor  must  be  brought,  to  make  them  parties ;  for  otherwise, 
if  not  made  parties,  they  will  not  be  bound  by  the  decree.^ 

the  tame  proposition,  with  some  slight  alterations,  in  p.  97  of  his  treatise.  His  lan- 
guage there  is  "  It  has  been  already  mentioned,  that  when  the  interest  of  a  party 
dying  is  transmitted  to  another  in  such  a  manner  that  the  transmission  may  be 
litigated  in  this  court,  as  in  the  case  of  a  deyise,  the  suit  cannot  be  reviTed  by  or 
against  the  person,  to  whom  the  interest  is  so  transmitted ;  but  that  such  person, 
if  he  succeeds  to  the  interest  of  a  plaintifF,  is  entitled  to  the  benefit  of  the  former 
suit ;  and  if  he  succeeds  to  the  interest  of  a  defendant,  the  plaintiff  is  entitled  to  the 
benefit  of  the  former  suit  against  him ;  and  that  this  benefit  is  to  be  obtained  by  an 
original  bill  in  nature  of  a  bill  of  reyivor." 

1  Wyatt,  Pr.  Reg.  90. 

*  This  subject  is  discussed  at  large  in  Slack  v.  Walcott,  3  Afason,  606,  to  which 
the  learned  reader  is  referred.  Gilbert,  in  his  Forum  Romanum,  172,  states  the  rea- 
sons thus :  *'  This  subpoena  is  only  for  the  heir,  executor,  or  administrator,  who 
came  in  in  privity  as  they  call  it,  that  is  in  immediate  representation  to  the  party 
litigant  deceased;  for  a  devisee  or  assignee  of  any  plaintiff  cannot  have  subpoena 
ad  reoivendum  after  the  decease  of  sucli  plaintiff  And  this  is  for  two  reasons.  First, 
because  they  looked  upon  a  suit  to  be  a  cho$e  tn  action,  which  was  not  assignable 
over  for  fear  of  maintenance.  But  this  reason  has  been  long  since  obsolete  in  a 
Court  of  Chancery,  where  tliey  allow  the  assignment  of  such  interest.  But  the  sec- 
ond and  better  reason  is,  because,  where  the  party  devises,  or  assigns  his  interest, 
and  dies ;  if  the  devisee  or  assignee  were  to  bring  his  bill  of  revivor  against  the 
defendant,  the  heir  or  executor  would  be  pretermitted,  who  might  have  a  right  to 
contest  such  a  disposition,  and  therefore  he  must  bring  his  original  biU,  and  make 
the  heir  or  executor  a  party." 

»  Cooper,  Eq.  PI,  63,  69,  77;  Gilb.  For.  Rom.  ch.  9,  p.  172;  Wyatt,  Pr.  Reg.  90; 
1  Eq.  Abr.  2  B.  PI.  1;  Harrison  r.  Ridley,  2  Eq.  Abr.  8;  8.0.  Com.  689;  Douglass 
V  Sherman,  2  Paige,  368. 

«  Attorney  General  o.  Foster,  2  Hare,  81, 93 ;  Ante,  f  860 ;  Mitf.  Eq.  PL  by  Jeremy, 
4th  ed.  71,  97 ;  Post,  §  884,  note. 
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§  880.  The  bill  is  said  to  be  original,  merely  on  account  of 
the  want  of  that  privity  of  title  between  the  party  to  the  former 
bill  and  the  party  to  the  latter  bill,  although  claiming  the  same 
interest,  which  would  have  permitted  the  continuance  of  the  suit 
by  a  bill  of  rcYivor.^  Therefore  when  the  validity  of  the  alleged 
transmission  of  interest  is  established,  the  party  to  the  new  bill 
will  be  equally  bound  by,  or  have  advantage  of,  the  proceedings 
on  the  original  bill,  as  if  there  had  been  such  a  privity  between 
him  and  the  party  to  the  original  bill,  claiming  the  same  in- 
terest.^ And  the  suit  is  considered  as  pending  from  the  filing 
of  the  original  bill,  so  as  to  save  the  statute  of  limitations,  to 
have  the  advantage  of  compelling  the  defendant  to  answer,  be- 
fore an  answer  can  be  compelled  to  a  cross  bill,  and  to  have 
every  other  advantage  which  would  have  attended  the  institution 
of  the  suit  by  the  original  bill,  if  it  could  have  been  continued 
by  a  bill  of  revivor  merely.* 

§  881.  In  the  case  of  the  marriage  of  a  female  plaintiff,  the 
husband  comes  in  by  what  may  properly  be  called  a  privity  of 
representation,  by  operation  of  law,  upon  the  marriage.*  If,  on 
the  marriage,  her  property  becomes  vested  by  a  settlement  in 
trustees,  or,  if  any  third  person,  such  as  trustees,  or  issue,  are 
made  interested  in  it,  a  mere  bill  of  revivor  will  not  do ;  but  the 
interest  of  such  third  persons  must  be  brought  forward  by  an 
original  bill,  in  the  nature  of  a  supplemental  bill  and  a  bill  of 
revivor.* 

§  882.  So,  if  an  administrator  obtains  a  decree  in  a  suit; 
and  before  there  is  a  complete  execution  of  it  he  dies ;  the  ad- 
ministrator de  bonis  nan  cannot  revive  the  suit,  so  as  to  have  the 
benefit  thereof  by  a  bill  of  revivor;  because  he  comes  not  in 
privity  under  the  administrator  who  obtained  the  decree,  but 
paramount  to  him.  He  represents  the  intestate,  and  not  merely 
the  former  administrator.^      The  true  mode  of  obtaining  the 

»  Mitf.  Eq.  PI.  by  Jeremy,  97,  ©8.  a  Ibid. 

*  Mitf.  Eq.  Pi.  by  Jeremy,  97,  98,  and  cases  there  cited. 

*  Ante,  §  354. 

•  See  Cooper,  Eq.  PI.  64.  77 ;  Post,  §  387 ;  Mitf.  Eq.  PI.  by  Jeremy,  70, 71 ;  Merre- 
wether  v.  Mellish,  13  Yes.  161, 163. 

•  Cooper,  Eq.  PI.  67,  76,  210.  See  Phelps  v.  Sproule,  4  Sim.  818;  [Stuart  v.  Bur- 
rowes,  Drmy  (Irish),  266.]  The  case  of  Owen  r.  Curzon,  2  Vern.  287,  as  reported, 
seems  the  other  way.  But  Mr.  Cooper  says  he  has  examined  the  record,  and  the 
demurrer  waa  aUowed.    Cooper,  Eq.  PL  69,  76,  210,  and  notes.    Mr.  Raithby.  in  hia 
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benefit  of  the  decree  in  such  a  case  would  seem  to  be  by  an 
original  bill  in  the  nature  of  a  bill  of  revivor.^ 

§  383.  So,  in  the  case  of  a  bill  against  executors  for  an 
account,  if  after  the  usual  decree  for  an  account,  one  of  the 
executors  becomes  bankrupt,  the  suit  is  in  the  same  state  as  if 
abated;  and  his  assignees  cannot  proceed  in  the  account,  until 
thej  have  revived  the  suit  by  a  supplemental  bill  in  the  nature 
of  a  bill  of  revivor.^ 

§  384.  It  has  been  remarked  by  Lord  Eedesdale,  that  there 
seems  to  be  a  difference  between  an  original  bill  in  the  nature 
of  a  bill  of  revivor,  and  an  original  bill  in  the  nature  of  a  sup- 
plemental bill.  Upon  the  first,  the  benefit  of  the  former  pro- 
ceedings is  absolutely  obtained ;  so  that  the  pleadings  in  the  first 
cause,  and  the  depositions  of  witnesses,  if  any  have  been  taken, 
may  be  used  in  the  same  manner  as  if  filed  or  taken  in  the 
second  cause ;  and  if  any  decree  has  been  made  in  the  first  cause, 
the  same  decree  shall  be  made  in  the  second.     But  in  the  other 

note  (1)  to  the  case  in  2  Vern.  237,  confirms  Mr.  Cooper's  statement.  See  s.  c.  1  Eq. 
Abr.  8,  pi.  6.  Tlie  statute  of  SO  Ch.  II.  c.  6,  provided,  that  an  administrator  de  bonis 
turn  maj  sue  a  scire  facias,  and  take  execution  upon  a  judgment  had  in  the  name  of 
an  executor  or  former  administrator.  By  analogy,  an  original  bill  in  the  nature  of 
a  bill  of  revivor,  would  seem  to  lie  in  equity.  See  Huggins  v.  York  Buildings  Co. 
2  Eq.  Abr.  3,  pi.  14,  where  it  is  said,  a  bill  of  revivor  would  lie  in  such  a  case.  But 
quaere,  if  it  is  not  an  inaccurate  expn^ssion,  and  intended  for  a  biU  in  the  nature  of 
a  bill  of  revivor,  upon  the  analogies  stated  in  the  text  ? 

1  Huggins  V.  York  Buildings  Co.  2  Eq.  Abr.  8,  pi.  14;  Cooper,  Eq.  PI.  76;  Mitf. 
£q.  PI.  by  Jeremy,  64,  note  (r) ;  Phelps  v.  Sproule,  4  Sim.  318. 

*  Russell  V.  Sharp,  1  Ves.  &  B.  500.  See  Randall  v.  Mumford,  18  Ves.  424.  In 
the  statement  of  this  proposition,  I  have  followed  the  language  of  the  register  and 
counsel  in  the  case  of  Russell  r.  Sharp,  1  Ves.  &  B.  600.  See,  also.  Porter  v.  Cox, 
6  Mad.  80.  Lord  Eldon,  in  Randall  v.  Mumford,  18  Ves.  427,  seemed  to  doubt 
whether  the  suit  was  abated  or  not ;  and  he  hesitated,  as  to  what  name  should  be 
given  to  the  bill.  His  language  was :  "  This  court,  however,  without  saying,  whether 
bankruptcy  is,  or  is  not.  strictly  an  abatement,  has  said,  that  according  to  the  course 
of  the  court,  the  suit  is  become  as  defective,  as  if  it  was  abated.  And,  as  the  assign- 
ees will  have  the  benefit  of  the  suit,  and  assuming  in  practice,  that  he  who  is  a  bank- 
rupt, will  continue  so,  the  course,  which  the  court  has  taken,  is  to  require  him  to 
bring  his  assignees  before  it  by  bill  of  revivor,  or  supplemental  bill  in  the  nature  of  a 
bill  of  revivor,  or  by  whatever  name  it  is  called."  At  present,  it  seems  understood, 
that  by  the  bankruptcy  of  a  party  the  suit  is  not  abated,  and  therefore,  technically, 
a  revivor  is  not  necessary;  but  an  original  bill,  in  the  nature  of  a  supplemental  bill. 
See  Cooper,  Eq.  PI.  76,  77 ;  Mitf.  Eq.  PI.  by  Jeremy,  65  and  note  (t),  08 ;  Sellas  v, 
Dawson,  2  Anst.  458,  note;  Davidson  v.  Butler,  2  Anst.  460,  note ;  Harrison  v.  Ridley, 
Com.  589.  (a) 

(a)  See  Lowiy  v,  Morrison,  11  Paige,  327. 
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case,  a  new  defence  may  be  made ;  the  pleadings  and  depositions 
cannot  be  used  in  the  same  manner,  as  if  filed  or  taken  in  the 
same  cause;  and  the  decree,  if  any  has  been  obtained,  is  no 
otherwise  of  advantage  than  as  it  may  be  an  inducement  to  the 
court  to  make  a  similar  decree.^ 

§  885.  A  bill  in  the  nature  of  a  bill  of  revivor  or  supplement 
cannot  be  brought  except  by  some  person  who  claims  in  privity 
with  the  plaintiff  in  the  original  bill.  Thus,  for  example,  if  a 
bill  is  filed  by  a  devisee  imder  a  will,  and  afterwards  a  subse- 
quent will  is  proved,  by  which  the  same  property  is  devised  to 
another  devisee ;  in  such  a  case,  the  latter  devisee  cannot,  by 
a  bill  in  the  nature  of  a  supplemental  bill,  avail  himself  of  the 
proceedings  in  the  original  suit ;  for  there  is  no  privity  between 
the  plaintiff  in  the  original  suit  and  the  plaintiff  in  the  supple- 
mental bill.  But  if  the  bill  had  been  filed  by  the  devisor  him- 
self for  some  matter  touching  the  estate  devised,  then  the  second 
devisee  might  file  a  supplemental  bill  in  the  nature  of  a  bill  of 
revivor,  notwithstanding  the  first  devisee  has  already  filed  such 
a  bill ;  for  he  derives  his  title  solely  from  the  devisor,  indepen- 
dently of  the  first  devisee.^ 

§  386.  An  original  bill  in  the  nature  of  a  bill  of  revivor 
should  generally  state  the  same  facts  as  a  bill  of  revivor.  It 
should  state  the  original  bill,  the  proceedings  upon  it,  the  abate- 
ment, and  the  manner  in  which  the  interests  of  the  party  dead 
has  been  transmitted.  It  should  also  charge  the  validity  of 
the  transmission,  and  state  the  rights,  which  have  accrued  by 
it.'  The  bill  should  also  pray,  that  the  suit  may  be  revived, 
and  the  plaintiff  have  the  benefit  of  all  the  former  proceedings 
thereon.* 

1  Mitf.  £q.  PL  by  Jeremy,  72, 73,  and  cases  there  cited.  See  also  Lloyd  v.  Johnes, 
9  Ves.  37 ;  Attorney  General  v,  Foster,  2  Hare,  81,  93,  94.  Mr.  Vice-ChanoeHor  Wi- 
gram,  in  this  last  case,  adverted  to  the  distinction  between  a  biU  in  the  nature  of  a 
biU  of  supplement,  and  a  bill  in  the  nature  of  a  bill  of  revivor  and  supplement.  See 
Ante,  §  860. 

*  Oldham  p.  Eboral,  1  Cooper,  SeL  Cas.  27 ;  Rylands  v.  Latouche,  2  Bligh,  566 ; 
Tonkin  v.  Lethbridge,  Cooper,  48. 

•  Mitf.  £q.  PI.  by  Jeremy,  97  ;  Phelpe  v.  Sproule,  4  Sim.  818. 

^  The  following  is  the  form  of  the  prayer  of  an  original  bill  in  the  nature  of  a  bill 
of  revivor,  where  a  bill  to  foreclose  a  mortgage  was  brought,  and  the  defendant  died, 
after  a  decree  referring  it  to  a  master,  &c.,  leaving  a  will,  under  which  the  equity  of 
redemption  was  supposed  to  be  devised,  and  the  present  bill  was  brought  against  the 
heir  and  the  devisees.  "  And  that  in  case  it  shall  appear,  that  the  equity  of  redemp- 
tion of  the  said  mortgaged  premises  descended  upon  the  death  of  the  said  T.  H.  to 
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§  887.  Fifthly,  a  bill  of  revivor  and  supplement  This  bill  is 
a  mere  compound  of  the  two  preceding  species  of  bills,  and  in 
its  separate  parts  it  must  be  framed  and  proceeded  upon  in  the 
same  manner.^  It  becomes  proper,  where  not  only  an  abate* 
ment  has  taken  place  in  a  suit,  but  defects  are  to  be  supplied,  or 
new  events  are  to  be  stated,  which  have  arisen  since  the  com- 
mencement of  the  suit^  Thus,  if  a  suit  becomes  abated,  and  by 
any  act  besides  the  event,  by  which  the  abatement  happens,  the 
rights  of  the  parties  are  affected,  as  by  a  settlement  or  a  devise, 
under  certain  circumstances,  although  a  bill  of  revivor  merely 
may  continue  the  suit,  so  as  to  enable  the  parties  to  prosecute 
it ;  yet  to  bring  before  the  court  the  whole  matter  necessary  for 
its  consideration,  the  parties  must  by  supplemental  bill,  added 
to  and  made  part  of  the  bill  of  revivor,  show  the  settlement,  or 
devise,  or  other  act  by  which  their  rights  are  affected.  And, 
in  the  same  manner,  if  any  other  event,  which  occasions  an 
abatement,  is  accompanied  or  followed  by  any  matter  necessary 
to  be  stated  to  the  court,  either  to  show  the  rights  of  the  parties, 
or  to  obtain  the  full  benefit  of  the  suit,  beyond  what  is  merely 
necessary  to  show,  by  or  against  whom  the  cause  is  to  be  re- 
vived, that  matter  must  be  set  forth  by  way  of  supplemental 
bill,  added  to  the  bill  of  revivor.' 

§  888.  We  come,  in  the  next  place,  to  the  consideration  of 
the  remaining  class  of  bills  not  original,  viz.,  bills,  which  al- 
though occasioned  by,  or  seeking  the  benefit  of,  a  former  bill,  or 

the  said  W.  H.,  then  that  the  said  sait  and  proceedings  therein  may  stand,  and  he 
reyiyed  against  the  said  W.  H.,  and  he  in  the  same  pliglit  and  condition,  as  the 
same  were  in  at  the  time  of  the  abatement  tliereof.  But  in  case  it  shall  appear,  that 
the  said  equity  of  redemption  was  devised  to  the  said  R.  L.  and  B.  J.,  then  that  the 
said  decree,  made  on  the  hearing  of  this  cause,  may  be  prosecuted  and  carried  into 
full  effect  against  them,  the  said  R.  L.  and  B.  J.,  in  the  same  manner  as  the  same 
might  have  been  prosecuted  against  the  said  Ute  defendant,  T.  H.;  and  that  ail 
necessary  directions  may  be  given  for  effectuating  the  several  matters  aforesaid ; 
May  it  please,  &c."    Van  Heyth.  Eq.  Drafts.  848. 

1  Mitf.  Eq.  PL  by  Jeremy,  80 ;  Cooper,  Eq.  PI.  84. 

«  Cooper,  Eq.  PI.  84 ;  Pendleton  i;.  Fay,  8  Paige,  204 ;  Westcott  ».  Cady,  6  Johns. 

Oh.  342. 

»  Mitf.  Eq.  PI.  by  Jeremy,  70,  71 ;  Cooper,  Eq.  PI.  64 ;  Merrewether  v.  MeUish, 
18  Ves.  161, 168, 485 ;  Bampton  v.  Birchall,  1  Pliill.  668.  See  Manchester  v.  Mathew- 
son,  2  R.  I.  416.  Lord  Redesdale  has  put  this  illustration  under  the  head  of  a  bill 
of  revivor  and  supplement  Is  it  not  rather  an  original  bill  in  the  nature  of  a  bill 
of  revivor  and  supplement,  since  it  brings  forward  new  interests  1  See  Ante,  S  346^ 
846. 
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of  a  decision  made  upon  it,  or  attempting  to  obtain  a  reyersal  of 
a  decision,  are  yet  not  considered  as  a  continuance  of  the  former 
bill,  but  are  in  the  nature  of  original  bills.  ^  They  are,  in  truth, 
of  a  mixed  character,  partaking  partly  of  the  character  of  origi- 
nal bills,  and  partly  of  that  of  bills  not  original.^  This  class 
includes  six  kinds.  (1.)  Gross  bills.  (2.)  Bills  of  review. 
(3.)  Bills  in  the  nature  of  bills  of  review.  (4.)  Bills  to  impeach 
decrees  for  fraud.  (5.)  Bills  to  suspend  or  avoid  the  opera- 
tion of  decrees.  (6.)  Bills  to  carry  decrees  into  execution.^  Of 
these  we  shall  treat  in  their  order. 

§  889.  And  first  of  cross  bills.  A  cross  bill,  ex  m  terminorumj 
implies  a  bill  brought  by  a  defendant  in  a  suit  against  the  plain- 
tiff in  the  same  suit,  or  against  other  defendants  in  the  same 
suit,  or  against  both,  touching  the  matters  in  question  in  the 
original  bill.*  A  bill  of  this  kind  is  usually  brought,  either  (1.) 
to  obtain  a  necessary  discovery  of  facts  in  aid  of  the  defence  to 
the  original  bill,  or  (2, )  to  obtain  full  relief  to  all  parties,  touch- 
ing the  matters  of  the  original  bill.  ^ 

§  890.  The  former  case  (a  cross  bill  for  discovery)  arises  from 
a  settled  rule  in  equity,  that  the  plaintiff  in  a  suit  cannot  be  ex- 
amined as  a  witness  in  that  suit ;  and  if  his  testimony  is  wanted 
by  the  defendant  as  to  any  material  facts,  it  must  be  by  a  cross 
bill.^  It  has  been  well  remarked,  that  in  the  transactions  of 
human  life,  it  frequently  happens,  that  the  leading  facts  of  the 
case  are  known  only  to  the  acting  parties ;  and  it  is,  therefore, 
of  essential  service  to  the  cause  of  truth  and  justice  that  the 
defendant  in  a  suit  should  be  enabled  to  interrogate  the  plaintiff 
on  his  oath,  as  to  the  subject-matter  in  dispute  between  them.^ 

1  Mitf.  £q.  PL  by  Jeremy,  88 ;  Ante,  §  16, 20,  326. 

s  Ante,  §  16,  20 ;  Cooper,  Eq  Pi.  62.  Lord  Redesdale  has  arranged  in  this  class, 
(1.)  Bills  in  the  natare  of  bills  of  reyiyor,  and  (2.)  Bills  in  the  nature  of  supple- 
mental bills.  (Mitf.  £q  PI.  by  Jeremy,  80.)  I  have  preferred  the  anangement  of 
Mr.  Cooper  (Eq.  PL  62),  which  includes  them  in  the  former  class  as  more  convenient 
in  a  practical  ▼lew,  though  that  of  Lord  Redesdale  may  be  more  exact  and  accurate 
in  a  scientific  yiew.    Ante,  {  20,  21. 

»  Mitf  Eq.  PI.  by  Jeremy,  80 ;  Cooper,  Eq.  PI.  62. 

«  Mitf.  Eq.  PL  by  Jeremy,  80,  81  i  Cooper,  Eq.  PL  86;  1  Mont.  Eq.  PL  827,  828 ; 
Post.  S  302,  896. 

•  Mitt  Eq.  PI.  by  Jeremy,  81 ;  Piggott  v.  WiUiams,  6  Mad.  06 ,  Cooper,  Eq.  PL 
86.    [See  Rutland  c;.  Paige,  24  Vt.  181.] 

*  Mayor  of  Colchester  v. ,  1  P  Wms  606. 

1  1  Smith,  Ch.  Pr.  ch.  2»  p.  67 ,  Gordon  v.  Gordon,  8  Swanst  474. 
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The  cross  bill,  therefore,  gives  a  perfect  reciprocity  of  proof  to 
each  party,  derivable  from  the  answers  of  each  other.  And  on 
this  account  the  right  to  file  a  cross  bill  is  not  confined  to  cases 
between  private  persons ;  for  if  a  foreign  sovereign  brings  a  bill, 
the  defendant  may  file  a  cross  bill  against  him  for  a  discovery 
of  matters  material  to  his  defence.^  The  importance  of  a  cross 
bill,  for  the  purpose  of  discovery,  may  be  illustrated  by  a  famil- 
iar example.  It  is  a  general  rule,  that  if  a  defendant  wants  a 
discovery  of  any  deed  in  the  hands  of  the  plaintiff,  he  must  file 
a  cross  bill  for  the  purpose,  although  the  plaintiff  should  state 
in  his  bill,  that  the  deed  is  in  his  custody,  and  ready  to  be  pro- 
duced as  the  court  shall  direct*  (a)  Now,  that  very  deed  may 
furnish  the  main  grounds  of  establishing  the  defence  to  the 
original  bill. 

§  891.  The  latter  case  (a  cross  bill  for  relief)  may  occur,  when 
the  original  bill  is  brought  for  the  specific  performance  of  a 
written  contract,  which  the  defendant  at  the  same  time  insists 
ought  to  be  delivered  up  or  cancelled.  Under  the  original  bill 
no  such  relief  could  be  had;  and,  even  if  the  plaintiff  should 
fail  in  obtaining  a  decree  under  his  original  bill  for  a  specific 
performance  of  the  contract,  he  might,  notwithstanding,  after- 
wards bring  his  action  at  law  for  damage  sustained  by  him  by 
the  non-performance.  It  may,  therefore,  be  necessary  for  the 
defendant,  in  order  to  his  protection  against  any  such  harassing 
suits,  to  file  a  cross  bill  for  the  purpose  of  having  the  contract 
delivered  up  or  cancelled.^  (6) 

§  891  a.  So,  if  a  bill  should  be  brought  by  one  tenant  in  com- 
mon of  the  legal  estate  against  another  for  a  partition ;  it  would 


1  Rothschild  v.  Queen  of  Portugal,  8  T.  &  CoU.  604. 

«  Spragg  V.  Corner,  2  Cox,  109. 

»  Cooper,  Eq.  PL  86,  86.  But  see  Hilton  v.  Barrow,  1  Ves.  Jr.  284,  where  Lord 
Rossljn  said  such  a  bill  was  not  a  pure  cross  bill.  See  1  Dan.  Ch.  Prac.  613,  614, 
citing  Lindsey  v.  Lynch,  2  Sch.  &  Lefr.  0 ;  Woollam  v.  Heam,  7  Ves.  222 ,-  Deniston 
V.  Little,  2  Sch.  &  Left*.  11,  note ;  2  Story,  Eq.  Jur.  §  771. 


(a)  Chester  Iron  Co.  v.  Beach,  40 
N.  J.  £q.  63.  So  a  cross  bill  is  the  ap- 
propriate remedy  to  obtain  inspection  of 
partnership  books,  as  between  co•par^ 
ners,  or  their  respective  assignees  or 
representatives;  Brown  v  Newall,  2 
Myl.  &  Cr.  658,  574 ,  Commercial  Bank 


V.  New  York  State  Bank,  4  Hill,  616; 
or  for  the  inspection,  necessary  for  the 
preparation  of  an  answer,  of  an  assign- 
ment of  a  judgment  held  by  a  co-defend- 
ant. Evans  v.  Stapled,  42  N.  J.  Eq.  684 ; 
Kelly  V.  Eckfbrd,  6  Paige,  648. 

(&)  See  Andrews  v.  Oilman,  122  MasAi 
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be  a  good  defence  by  the  latter,  that  he  had  acquired  a  good 
equitable  title  to  the  whole  t)remise8.  But,  if  he  should  further 
wish  to  have  affirmative  relief  on  his  part,  and  a  decree,  that 
the  plaintiff  shall  convey  his  legal  title  to  him  (the  defendant) 
in  conformity  to  his  equitable  title,  he  must  file  a  cross  bill  for 
the  relief;  for  under  the  bill  for  a  partition  no  such  relief  could 
be  had.^(a) 

§  892.  It  also  frequently  happens,  and  particularly,  if  any  ques- 
tion arises  between  two  defendants  to  a  bill,  that  the  court  can- 
not make  a  complete  decree  without  a  cross  bill,  or  cross  bills,  to 
bring  every  matter  in  dispute  completely  before  the  court,  to  be 
litigated  by  the  proper  parties,  and  upon  the  proper  proofs.  In 
such  a  case,  it  becomes  necessary  for  some  one  or  more  of  the 
defendants  to  the  original  bill  to  file  a  cross  bill  against  the 
plaintiff  and  some  or  all  of  the  other  defendants  in  that  bill, 
and  thus  to  bring  the  litigated  points  fully  before  the  court  ^(() 


1  German  o.  Muchin,  6  Paige,  28S. 

*  MUf.  Eq.  PI.  by  Jeremy,  81;  Cooper,  Eq.  PL  86;  Pattison  v.  Hull,  0  Cowen, 
747 ;  1  Mont.  Eq.  PI.  327,  d28 ;  Wright  v.  Miller,  1  Sandf.  Ch.  103.  (In  courU  of 
equity  a  decree  between  co-defendants  may  be  grounded  on  eyidence  between  tlie 
plaintiffs  and  defendants.  Vanderyeer  o.  Holcomb,  17  N.  J.  Eq.  87,  89.  This  is  de- 
clared by  Lord  Redesdale  to  be  "  a  jurisdiction  long  settled  and  acted  on,  and  the 
constant  practice  of  a  court  of  equity."  In  the  language  of  Lord  Eldon, "  the  defend- 
ant chargeable  has  a  right  to  insbt  that  he  shaU  not  be  liable  to  be  made  a  defendant 
in  anotlier  suit  for  the  same  matter  that  may  be  then  decided  between  him  and  his 
co-defendant.  And  the  co-defendant  may  insist  that  he  shall  not  be  obliged  to  Insti- 
tute another  suit  for  a  matter  that  may  be  then  adjusted  between  the  defendants. 
And  if  a  court  of  equity  refused  so  to  decree,  it  would  be  good  cause  of  appeal  by 
either  defendant."  Chamley  v,  Dunsany,  2  Sch.  &  Lefr.  710,  718 ;  Conry  v.  Caul- 
field,  2  Ball  &  B.  266,  273 ;  ElUott  v.  Pell.  1  Paige,  263.] 


471 ;  Richards  v.  Todd,  127  Mass.  167. 
When  a  Federal  court  has  taken  posses- 
sion of  property  on  the  original  bill,  its 
Jurisdiction  in  passing  upon  a  cross  bill 
filed  for  complete  relief  in  disposing  of 
such  ]nt>perty  does  not  depend  upon  the 
parties'  citisenship.  Morgan's  La.  &  T. 
R.  &  S.  Co.  t;.  Texas  Central  Railway, 
187  U.  8. 171,  201 ;  First  National  Bank 
V.  Salem  Flour  Mills  Co.  12  Sawyer,  486; 
81  Fed.  Rep.  680 ;  Osborne  v.  Barge,  80 
Fed.  Rep.  806. 

(a)  In  a  suit  for  the  partition  of  land 
a  cross  bill  is  not  a  proper  pleading,  the 
answer  being  suflicient ;  bat  by  answer- 


ing such  a  cross  bill,  the  plaintiff  may  be 
held  to  haye  treated  it  as  appropriate. 
Prichard  v.  Littlejohn,  128  111.  123. 

(6)  See  Cleyeland  i^.  Chambliss,  64 
Oa.  862;  Weaver  v.  Alter,  8  Woods, 
152;  Hornor  v.  Hanks,  22  Ark.  672; 
Hugliey  V.  Bratton,  48  Ark.  167 ;  Ringo 
V.  Woodruff,  43  Ark.  460 ;  Brooks  v.  Mar- 
tin, 62  Miss.  217;  Handly  v.  Munsell, 
109  III  862.  A  cross  bill  not  maintain- 
able by  an  original  defendant  cannot  be 
filed  by  a  third  person  who  appUes  to  be 
admitted  as  a  party  to  the  suit.  Curran 
V.  St.  Charles  Car  Co.  82  Fed.  Rep.  836; 
Ide  V,  Ball  Engine  Co.  31  Fed.  Rep.  901; 
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§  393.  As  this  species  of  bill  is  a  mode  of  defence,  a  defend- 
ant is  sometimes  of  necessity  obliged  to  resort  to  it  in  cases, 
where,  by  the  rules  of  pleading  in  equity,  he  would  not  be  able 
to  avail  himself  of  the  matter  of  his  defence  in  any  other  way.  (a) 
Thus,  if  the  matter  of  defence  arises  after  the  cause  is  at  issue,  as 
if  the  plaintiff  has  given  the  defendant  a  release,  or  if  there  has 
been  an  award  made  on  a  reference  after  issue  joined,  or  perhaps 
in  case  of  the  defendant's  bankruptcy,  if  he  has  obtained  his  cer- 
tificate after  issue  joined  (all  of  which  at  law  may  be  made  the 
subjects  of  a  plea^ut^  darrein  continuance)^  a  defendant  in  equity 
cannot  avail  himself  of  either  of  these  defences  by  plea  or  an- 
swer, and  therefore  he  must  make  them  the  subject  of  a  cross 
bill.^  Thus,  where,  pending  a  suit,  and  after  a  replication  and 
issue,  the  defendant  having  obtained  a  release,  attempted  to 
prove  it  viva  voce  at  the  hearing,  it  was  determined,  tiiat  the 
release  not  being  in  issue  in  the  cause,  the  court  could  not  try 
the  fact,  or  direct  a  trial  at  law  for  that  purpose,  and  that  a  new 
bill  must  be  filed  to  put  the  release  in  issue.  ^  In  the  case  before 
the  court,  indeed,  the  bill,  directed  to  be  filed,  seems  to  have 
been  intended  to  impeach  the  release  upon  the  ground  of  fraud 
or  surprise,  and  therefore  to  have  been  a  proceeding  on  the  part 
of  the  plaintiff  in  the  original  bill.  But  it  was  clearly  deter- 
mined, that  without  being  put  in  issue  in  the  cause  by  a  new 
bill,  it  could  not  be  used  in  proof.  ^  And  where  a  suit  is  insti- 
tuted to  obtain  the  benefit  of  an  executed  contract,  a  defence 
founded  on  the  conduct  of  the  parties,  must  be  by  cross  bill.^ 

^  Cooper,  Eq.  PI.  86,  87,  and  cases  there  cited ;  Mitf.  £q.  PL  by  Jeremy,  82 ; 
Hayne  v.  Hayne,  8  Ch.  19.  See  Ante,  §  887,  as  to  the  cases  in  which  new  matter,  or 
newly  discoyered  evidence,  occurring  after  the  bill,  can  be  brought  forward  by  a  sup- 
plemental bill.    Harrington  v.  O'Brien,  2  Ball  &  B.  140. 

«  Ibid. 

»  Ibid. 

4  Nash  V.  Flyn,  1  Jones  &  Lat  162;  Richards  v.  Bayly,  Ibid.  120. 


Renfro  v.  Goetter,  78  Ala.  811.  Affirmar 
tive  relief  granted  to  a  defendant  who 
has  not  filed  a  cross  bill,  is  valid  unless  a 
reversal  is  had  by  bill  of  review.  Monti 
V.  Bishop,  3  Col.  606. 

{a)  In  general  a  defendant  can  obtain 
affirmative  relief  only  by  cross  bill,  and 
allegations  to  that  end  in  his  answer  will 
be  expunged.     Armstrong  v.  Chemical 


National  Bank,  87  Fed.  Rep.  466.  In 
Michigan  and  other  states,  by  statute  or 
rule  of  court,  a  defendant  may  by  his  an- 
swer claim  and  receive  the  relief  usually 
accorded  by  cross  bill  only.  See  Hack- 
ley  V.  Mack,  60  Mich.  601 ;  also  Scott  v. 
Rowland.  82  Va.  484;  Lehman  v.  Dozier, 
78AU.236. 
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§  894.  A  cross  hill  is  now  unnecessary  in  some  cajses,  in 
which  it  was  formerly  required.  As,  for  example,  if  a  bill  was 
filed  for  the  specific  performance  of  an  agreement,  and  the  de- 
fendant should  insist  upon  a  different  agreement  from  that  stated 
by  the  plaintiff  in  the  bill,  and  should  offer  to  perform  the  spe- 
cific agreement,  which  he  represents  to  have  been  made;  the 
old  course  would  have  required,  that  the  defendant  should  file  a 
cross  bill,  to  entitle  himself  to  a  decree  for  the  performance  of 
the  agreement  as  set  up  and  proved  by  the  defendant  But  this 
would  now  be  imnecessary;  because  the  court  will,  under  such 
circumstances,  at  his  request,  decree  a  specific  performance  of  the 
agreement,  actually  set  up  and  established  in  the  defence.^  (a) 

» 

1  Cooper,  Eq.  PI.  86, 86 ;  2  Story,  Eq.  Jur.  §  770.  In  Fife  t;.  Clayton,  18  Yes.  646, 
the  pUintiff  wished  to  dismigs  tlie  bill,  and  the  defendant  insisted  upon  the  specific 
performance  of  the  agreement,  stated  in  his  answer  and  proved  by  himself;  and 
therefore  the  averment  of  his  willingness  to  perform  it  was  relied  on  by  his  counsel, 
who  cited  Stapylton  v.  Scott,  18  Yes.  426,  as  in  point,  where  the  master  of  the  rolls 
dismissed  the  cross  bill  of  the  defendant  with  costs,  considering  it  as  unnecessary,  as 
the  court  would,  upon  the  answer,  have  decreed  a  specific  performance  of  what  was 
the  real  agreement  the  defendant  submitting  to  perform  the  agreement  On  this 
occasion,  Lord-Chancellor  Eldon  said :  "  The  old  course  required  a  bill  and  a  cross 
biU ;  but  I  am  willing  to  follow  a  precedent,  that  will  save  that  expense,  and  is  right 
upon  principle :  the  plaintiff  by  his  bill  offering  to  perform  tlie  specific  agreement, 
which  he  represents."  And  a  specific  performance  was  decreed  with  costs.  The 
case,  therefore,  was  one  where  the  defendant  submitted  to  perform  the  agreement 
set  up  and  proved  by  hiipself.  But  if  the  plaintiff  had  wished  the  agreement,  as  ad- 
mitted by  the  defendant,  to  be  specifically  performed,  it  seems  that  he  would  not 
have  been  permitted  to  have  a  decree  for  it,  as  it  was  not  the  case  stated  in  his  bill. 
See  Sugden  on  Yendors,  7th  ed.  217 ;  Sngden  on  Yendors,  ch.  4,  note  (6),  10th  ed. ; 
Higgiuson  o.  Clowes,  16  Yes.  626 ;  Clowes  i^.  Higginson,  1  Yes.  &  B.  624  ;  Lindsay  v. 
Lynch,  2  Sch.  &  Lefr.  1;  Legal  v.  Miller,  2  Yes.  299;  Legh  v,  Haverfield,  6  Yes. 
462 ;  WooUam  v,  Heam,  7  Yes.  211.  The  proper  course  in  such  a  case  would  seem 
to  be  for  the  plaintiff  to  amend  his  bill  upon  the  coming  in  of  the  defendant's  an- 
swer; or  to  have  his  bill  dismissed  without  prejudice  at  the  hearing.  (6)  See  Ibid, 
and  Deniston  v.  Little,  cited  in  the  note  to  2  Sch.  &  Lefr.  11.  Where  a  plaintiff  brings 
a  bill  for  an  account  and  allowances  in  that  account,  the  defendant  has  a  right  to 
make  objections  to  it  in  the  same  way  as  if  he  had  brought  a  cross  bilL    Ayliffe  v. 

(a)  So  when  the  defendant's  answer  mer  v.  Orchard,  2  Yes.  Jr.  248.    That 

insbts  upon  a  return  of  the  purchase-  was  a  bill  for  specific  performance  of  an 

money  paid.    Turner  v,  Marriott  L.  R.  8  agreement  to  renew  a  lease,  the  plaintiff 

£q.  744 ;  Adams  v.  Yalentine,  88  Fed.  having  built  a  house  on  the  land.    The 

Bep.  1.    See  Northern  R  Co.  v.  Ogdena-  plaintiff's    witness    proved    a   different 

burg  Ac.  R.  Co.  18  Fed.  Bep.  816.  agreement  from  that  stated  in  the  bill, 

(&)  Acts  of  part  performance  may  and  the  two  defendants'  answers  set  up 

have  an  important  bearing  upon  this  an  agreement  differing  from  both.    The 

question.    Such  seems  to  have  been  the  Lord  Chancellor  said  that  in  strictness 

view  of  Lord  Loughborough  in  Morti-  the  bill  ought  to  be  dismissed,  but  that 

24 
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§  395.  It  is  a  general  rule,  that  a  cross  bill  must  be  brought 
before  publication  has  passed  in  the  original  cause,  unless  the 

Murray,  2  Atk.  59 ;  [Josej  v.  Rogen,  18  Ga.  478 ;  BoberU  ».  Pcavey,  9  Foster,  894 ; 
Farrar  v.  Crosby,  7  Foster,  29.  The  court  will  not  reform  a  mortgage  upon  the  an- 
swer of  the  defendant;  it  can  only  be  done  upon  a  cross  bill.  French  v.  Griffin,  18 
N.  J.  £q.  279.  See  also  Leddel  v.  Starr,  19  N.  J.  £q.  160 ;  20  Id.  274.  When  a  party  to 
a  deed  comes  into  a  court  of  equity  to  liave  the  deed  and  the  transaction  it  represents 
completed,  any  case  of  fraud  so  connected  therewith  as  to  constitute  a  defence 
against  the  prayer  of  the  bill,  may  be  set  up  by  answer  without  a  cross  bill.  Hannah 
V.  Hodgson,  80  Bear.  19.] 


as  there  had  been  an  execution  of  some 
agreement  between  the  parties,  and  he 
gave  the  plaintiff  credit  for  building  the 
house,  and  that  was  not  compatible  with 
the  idea  that  he  was  to  have  only  the  re- 
mainder of  the  old  term,  he  was  put  to 
inquire  into  the  single  fact  what  was  the 
agreement.  And  he  decreed  specific 
performance  according  to  the  answers. 
See,  also,  Mundy  v.  Jolliffe,  6  Myl.  &  Cr. 
167.  In  London  &  Birmingham  Ry.  Co. 
tf.  Winter,  Cr.  &  PhiU.  67,  Lord  Cotten- 
ham  declared,  that  it  depends  upon  the 
particular  circumstances  in  each  case 
whether  a  parol  variation  from  the  terms 
of  a  written  contract  is  to  defeat  the 
plaintiff's  title  to  a  specific  performance, 
or  whether  the  court  will  perform  the 
contract,  taking  care  that  all  parties  hare 
the  benefit  of  what  they  contracted  for, 
including  the  parol  variation.  In  that 
case,  which  was  a  bill  for  the  specific  per- 
formance of  a  written  agreement,  the 
plaintiff  consented  at  the  hearing  to  adopt 
a  parol  variation,  not  set  up  in  the  de- 
fendant's answer,  but  appearing  in  evi- 
dence, and  specific  performance  of  the 
contract  with  the  parol  variation  was  de- 
creed with  costs.  So,  in  Smith  v.  Wheat- 
croft,  9  Ch.  D.  228,  the  defendant  pleaded, 
in  defence  to  an  action  for  specific  per- 
formance, that  the  document  stated  by 
the  plaintiff  did  not  contain  the  true 
terms  of  the  purchase,  but  did  not  state 
what  the  true  terms  were.  The  defend- 
ant afterwards  produced  a  written  agree- 
ment showing  difibrent  terms  from  those 
stated  by  the  plaintiff.  The  plaintiff 
amended  his  statement  of  claim,  but  con- 
tinued to  claim  specific  performance  of 


the  contract  stated  originally ;  and  it  was 
held  that  the  plaintiff,  asking  at  the  trial 
for  specific  performance  with  a  variation 
according  to  the  terms  of  the  agreement 
produced  by  the  defendant,  was  entitled 
thereto.  This  was  upon  the  ground,  not 
conflicting  with  the  earlier  decision,  that 
the  defendant  did  not,  in  his  answer,  set 
forth  the  terms  of  the  agreement  as  lie 
claimed  it  to  be,  and  did  not  submit  to 
perform  such  agreement.  In  Jeffery  v. 
Stephens,  6  Jur.  ir.  a.  947 ;  a.  o.  8  W.  R. 
427,  Sir  J.  RomiUy,  M.  R.  held  that  the 
plaintiff  in  that  case,  having  always  re- 
pudiated the  terms  of  the  agreement  as 
set  up  by  the  defendant!  was  not  entitled 
to  have  it  specifically  performed.  See 
also  Olley  v.  Fisher,  84  Ch.  D.  867; 
Thompson  r.  Hawley,  14  Oregon,  199; 
Creigh  v.  Boggs,  19  W.  Va.  240;  Board- 
man  V.  Davidson,  7  Abb.  Pr.  ir.  8.  489 ; 
Hewlett  V,  Miller,  68  Cal.  18&  Specific 
performance  of  a  modified  written  con- 
tract may  thus  be  decreed  without  a 
cross  bill.  Redfield  t,  Gleason,  61  Vt. 
220.  In  Buck  t;.  Dowley,  16  Gray,  66.5, 
the  answer  set  up  an  agreement  which 
difiered  materially  fVom  that  stated  in 
the  bill,  and  averred  performance  of  this 
agreement,  and  it  was  held,  in  accordance 
with  the  view  of  the  author,  tliat  the 
plaintiff  could  not  avail  himself  of  this 
agreement  without  amending  his  bill  so 
as  to  state  it  As  to  obtaining  damages, 
in  the  alternative,  upon  a  bill  for  specific 
performance,  see  Milkman  v.  Ordway, 
106  Mass.  282 ;  Eastman  v.  Simpson,  189 
Mass.  848.  See  also  Glass  v.  Hulbert, 
102  Mass.  24  ;  McDonald  v.  Tungbluth, 
46  Fed.  Rep.  886. 
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plaintiff  in  the  cross  bill  will  go  to  the  hearing  upon  the  deposi- 
tions and  proofs  already  published.^  This  rule  is  established  to 
prevent  the  danger  of  perjury,  and  the  subornation  of  perjury,  in 
case  the  parties  should,  after  the  publication  of  the  former  depo- 
sitions and  proofs,  be  permitted  to  examine  witnesses  de  novo  to 
the  same  matters,  to  which  they  or  others  have  been  already 
examined.^  However,  publication  will  be  enlarged,  or  (perhaps 
more  properly  speaking)  postponed,  for  the  purpose  of  enabling 
the  defendant  to  file  a  cross  bill,  upon  a  special  application, 
showing  sufficient  grounds  to  the  court  for  making  such  an 
order.  And  when  an  original  bill  and  cross  bill  are  both  filed, 
both  causes  commonly  proceed  to  be  heard  together,  which  could 
not  be  done,  if  the  cross  bill  were  filed  after  publication  in  the 
original  cause,  unless  the  cross  bill  were  heard  on  the  bill  and 
answer.' 

§  396.  But  although  the  general  rule  is,  that  a  cross  bill 
must  be  filed  before  publication,  to  entitle  the  party  to  take  tes- 
timony in  support  of  the  facts  asserted  in  it,  independent  of  the 
answer ;  yet  this  rule  is  a  restriction  upon  the  rights  of  the  de- 
fendant only,  and  not  upon  the  authority  of  the  court ;  for,  where 
it  is  necessary  for  the  purposes  of  justice  in  a  particular  cause, 
the  court  may  afterwards  direct  a  cross  bill  to  be  filed.^  Thus, 
upon  hearing  a  cause  it  sometimes  appears,  that  the  suit  already 
instituted  is  insufficient  to  bring  before  the  court  all  matters 
necessary  to  enable  it  fully  to  decide  upon  the  rights  of  all  the 
parties.  This  most  commonly  happens,  where  persons  in  opposite 
interests  are  co-defendants,  so  that  the  court  cannot  determine 
their  opposite  interests  upon  the  bill  already  filed,  and  yet  the 


1  Cooper,  Eq.  PI.  87;  1  Eq.  Abr.  G.  8,  pi.  1,  p.  80;  Bassett  v.  Nesworthj,  Hep. 
Temp.  Finch,  102,  108 ;  White  o.  Buloicl,  2  Paige,  164 ;  Field  v.  Schieflfelin,  7  Johns. 
Ch.  260;  Sterry  v.  Arden,  1  Johns.  Ch.  62;  Gk>uveniear  v.  Elmendorf,  4  Johns.  Ch. 
857 ;  Irying  v.  De  Kay,  10  Paige,  810. 

^  Ibid.  Hence  it  is  a  rale,  that  where  a  cross  bill  is  filed  after  publication,  and 
before  a  decree  in  the  original  cause,  the  evidence,  taken  on  the  cross  bill,  to  any 
matters  in  issue  in  the  original  cause,  cannot  be  read  at  the  hearing  of  the  latter. 
And  on  the  hearing  of  the  cross  cause,  the  testimony  of  new  witnesses  to  the  matters 
in  issue  in  the  original  cause,  will  not,  after  a  decree  in  the  original  cause,  be  aUowed 
to  be  read  in  the  cross  cause.  But  to  matters  not  so  in  issue  it  may  be  read.  Wil- 
ford  V.  Beaseley,  3  Atk.  601 ;  Taylor  o.  Obee,  8  Price,  26, 83 ;  Field  v.  Schiefiblin,  7 
Johns.  Ch.  252,  258. 

»  Cooper,  Eq.  PI.  87,  88. 

«  Mitf.  Eq.  PI.  by  Jeremy,  82, 88. 
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determination  of  their  interests  is  necessaiy  to  a  complete  de« 
cree  upon  the  subject-matter  of  the  suit  In  such  a  case,  if,  upon 
hearing  the  cause,  the  difficulty  appears,  and  a  cross  bill  has 
not  been  exhibited  to  remove  the  difficulty,  the  court  will  di- 
rect a  bill  to  be  filed  in  order  to  bring  all  the  rights  of  all 
the  parties  fully  and  properly  before  it  for  its  decision ;  and 
it  will  reserve  the  directions  or  declarations,  which  it  may  be 
necessary  to  give  or  make,  touching  the  matter  not  fully  in 
litigation  by  the  foimer  bill,  until  this  new  bill  is  brought  to 
a  hearing.^ 

§  397.  And,  if  a  creditor,  who  has  come  in  under  a  decree  in 
favor  of  creditors  against  a  debtor,  should  require  relief  for  the 
purpose  of  assisting  the  investigation  of  demands,  affecting  the 
estate,  before  the  master,  which  relief  cannot  be  obtained  under 
the  original  bill,  or  by  a  rehearing,  he  may,  even  without  the 
direction  of  the  court,  file  a  cross  bill  for  the  purpose ;  '  for  he 
might  not  have  had  any  opportunity,  at  an  earlier  stage  of  the 
proceedings,  of  presenting  his  case  and  his  objections. 

§  398.  Where  the  cross  bill  seeks,  not  only  a  discovery,  but 
relief,  care  should  be  taken,  that  the  relief,  prayed  by  the  cross 
bill,  should  be  equitable  relief;  for,  to  this  extent,  it  may  be 
considered  as  not  purely  a  cross  bill,  but  in  the  nature  of  an 
original  bill,  seeking  further  aid  from  the  court;  and  then  the 
relief  ought  to  be  such  as  in  point  of  jurisdiction,  it  is  competent 
for  the  court  to  give.*  It  was  upon  this  ground  that,  where  a 
purchaser  of  an  estate,  under  articles  of  agreement,  filed  his  bill 
for  a  conveyance,  having  got  into  possession  of  a  part  of  the 
estate,  and  the  vendor  filed  a  cross  bill  to  recover  back  the  pos- 
session from  the  purchaser,  the  court,  although  it  dismissed  the 
original  bill,  refused  to  give  the  relief  sought  upon  the  cross 
bill ;  for  it  was  the  proper  object  of  an  action  of  ejectment,  and 
entirely  within  the  competence  of  a  court  of  law.* 

1  Mitf.  Eq.  PI.  bj  Jeremy,  82,  88 ;  Id.  208,  and  cases  there  cited ;  Field  v.  Schief- 
fello,  7  Johns.  Ch.  258,  254  ;  Ante,  f  892. 

*  Latonche  v.  Dunsany,  1  Sch.  &  Lefr.  187. 

»  Cooper,  Eq.  PI.  86. 

4  Calverley  ».  Williams,  1  Ves.  Jr.  211,  218;  Cooper,  Eq.  PI.  86,  87;  Mitf.  Eq.  Pi. 
1>y  Jeremy,  81,  and  note  (2).  [It  seems  now  well  settled  in  practice,  that  any  affirm- 
ative relief  mast  be  sought  either  by  a  cross  biU  or  an  independent  suit,  and  can 
never  be  granted  upon  the  facts  stated  in  the  answer.  McConnel  o.  Smith,  28  HI. 
611 ;  Armstrong  v.  Pierson,  6  Iowa,  817.    See  Weisman  v.  Smith,  6  Jones,  Eq.  124. 
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§  399.  But,  subject  to  this  qualification,  a  cross  bill,  being 
generally  considered  as  a  defence  to  the  original  bill,  or  as  a 
proceeding  necessary  to  a  complete  determination  of  a  matter 
already  in  litigation,  the  plaintiff  is  not,  at  least  as  against  the 
plaintiff  in  the  original  bill,  obliged  to  show  any  ground  of 
equity  to  support  the  jurisdiction  of  the  court  ^  It  is  treated,  in 
short,  as  a  mere  auxiliary  suit,  or  as  a  dependency  upon  the 
original  suit,  (a) 

And  all  matters  in  ayoidance  of  a  plea  or  answer,  which  hare  arisen  since  the  suit 
began,  are  properly  set  up  by  a  supplemental  bill,  and  cannot  be  introduced  by  a 
special  replication.    Chouteau  v.  Rice,  1  Min.  106.] 

1  Mitf.  £q.  PI.  by  Jeremy,  81, 82,  203;  Cooper,  £q.  PL  86  ;  Burgess  v,  Wheate,  1 
Eden,  100 ;  Kemp  v.  Mackrell,  8  Atk.  812 ;  Doble  v.  Potman,  Hardres,  160 ;  Wyatt, 
Pr.  Reg.  85,  86. 


(a)  A  cross  bill  may,  it  seems,  be  filed 
without  leave  of  court  Neal  r.  Foster, 
18  Sawyer,  236 ;  84  Fed.  Rep.  496.  See 
Sims  V,  Burk,  109  Ind.  214 ;  Brush  Elec- 
tric Co.  V.  Brush- Swan  £.  L.  Co.  43  Fed. 
Rep.  701 ;  Gregory  v.  Pike,  29  Fed.  Rep. 
588;  Branson  v.  La  Crosse  &c.  R.  Co. 
2  Wall.  288.  The  case  set  up  in  the 
cross  biU  must  be  consistent  with  the 
defence  made  in  the  answer.  Jackson 
V.  Grant,  18  N.  J.  £q.  145;  Graham  v. 
Tankersley,  15  Ala.  634.  It  must  also 
be  within  the  scope  of  the  original  bill 
and  germane  to  its  subjec^matter.  Ver- 
ney  v,  Thomas,  58  L.  T.  m.  s.  20;  Cross 
V.  De  Valle,  1  Wall.  1;  Ayers  v.  Chi- 
cago,  101  U.  S.  187;  Kingsbury  v.  Buck- 
ner,  184  U.  S.  660;  Morgan's  L.  &  C.  Co. 
V.  Texas  C.  R.  Co.  137  U.  S.  171 ;  Remer 
t;.  McKay,  88  Fed.  Rep.  164 ;  Johnson  R. 
8.  Ca  9.  Union  Switch  &  S.  Co.  43  Fed. 
Rep.  331 ;  Stonemetz  P.  M.  Co.  v.  Brown 
F.  M.  Co.  46  Fed.  Rep.  851 ;  Pacific  K. 
Co.  V.  Cutting,  27  Fed.  Rep.  638 ;  Krue- 
ger  V.  Verryf  41  N.  J.  Eq.  432;  Slater  v. 
Cobb,  158  Mass.  22 ;  Hurd  v.  Case,  32 
ni.  45 ;  88  Am.  Dec.  249  and  note ;  Lund 
V.  Skanes  Enskilda  Bank,  96  111.  181 ; 
Gage  V.  Mayer,  117  111.  682.  But  the 
cross  bill  must  not  be  simply  defensive ; 
for  if  it  sets  up  defences  which  would  be 
equally  available  by  answer,  it  is  demur- 
rable. Weed  r.  Smnll,  8  Sandf.  Ch.  273 ; 
Beck  V.  Beck,  48  N.  J.  £q.  89 ;  Newberry 


V.  Blatchford,  106  Bl.  584;  Glenn  v, 
Clark,  53  Md.  580;  Wing  v,  Goodman, 
75  111.  159 ;  Buckingham  v.  Wesson,  54 
Miss.  526;  Armstrong  v.  Wilson,  19  W. 
Va.  108. 

A  distinction  should  be  drawn  between 
cross  bills  which  seek  afSirmatiye  relief 
as  to  other  matters  than  those  brought 
in  suit  by  the  bill,  yet  properly  connected 
therewith,  and  cross  bills  which  are  filed 
simply  as  a  means  of  defence ;  since  there 
are  rules  applicable  to  the  one  class  which 
do  not  apply  to  the  other.  Thus,  a  dis- 
missal of  the  original  bill  carries  the 
cross  bill  with  it  when  the  latter  seeks 
relief  by  way  of  defence ;  but  it  is  other- 
wise, and  relief  may  still  be  given  upon 
the  cross  bill,  where  affirmative  relief  is 
sought  thereby  as  to  collateral  matters 
properly  presented  in  connection  with 
the  matters  alleged  in  the  bill.  Chicago 
R.  Co.  V.  Union  R.  M.  Co.  109  U.  S.  702 ; 
Jesup  V.  niinois  Central  Railroad  Co.  43 
Fed.  Rep.  483 ;  McGuire  v.  Circuit  Judge, 
69  Mich.  593 ;  Salem  National  Bank  v. 
Salem  Co.  31  Fed.  Rep.  580;  Wright  v, 
Frank,  61  Miss.  82 ;  Ladner  v.  Ogden,  81 
Miss.  332,  344;  Continental  Ins.  Co.  v. 
Webb,  54  Ala.  688;  Worrell  v.  Wade,  17 
Iowa,  06 ;  Lowenstein  v.  Glidewell,  5  Dil- 
lon, 325 ;  Ragland  t;.  Broadnax,  29  Gratt 
401 ;  Jones  r.  Thacker,  61  Ga.  329 ;  Daw- 
son V.  Amey,  40  N.  J.  Eq.  494 ;  Wetmore 
r.  Fiske,  15  R.  1. 854 ;  West  Va.  Oil  Cow 
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§  400.  It  seems  that,  in  England,  it  is  not  indispensable  that 
a  cross  bill  should  be  filed  in  the  same  court  in  which  the  origi- 
nal bill  is  filed;  as,  for  example,  if  the  original  bill  had  been 
brought  in  the  Court  of  Exchequer,  whilst  that  court  had  equity 
jurisdiction,  the  cross  bill  might  be  brought  in  the  Court  of 
Chancery.^  Whether  the  like  doctrine  is  maintainable  in  the 
courts  of  America  generally,  may  admit  of  question.  But,  at 
all  events,  there  cannot  be  a  cross  bill  in  a  state  court  to  an 
original  bill  pending  in  a  circuit  court  of  the  United  States.  If 
any  cross  bill  is  wanted  in  such  a  case,  it  should  be  brought  in 
the  same  circuit  court  in  which  the  original  bill  is  depending, 
as  it  is  not  an  original,  but  an  ancillary  suit. ^  (a) 


'  Cooper,  £q.  PI.  87 ;  Glegg  v.  Legh,  4  Mad.  103 ;  Parker  t;.  Leigh,  6  Mad.  11& 
Mr.  Cooper  so  lays  down  the  doctrine  in  the  text,  and  cites  for  it  the  case  of  New- 
burg  V.  Wren,  1  Vem.  220;  a.  c.  1  £q.  Abr.  80,  pi.  2;  Id.  134,  pi.  3.  But  this  case 
was  not  strictly  a  cross  bill,  though,  it  was  in  the  nature  of  a  cross  bill.  Tlie  original 
bill  in  the  Exchequer  was  a  biU  to  redeem,  and  the  bill  in  Chancery  was  by  the  de- 
fendant in  the  original  suit  to  foreclose.  So  that  it  was  strictly  an  original  bill  for 
relief.  The  objection  raised  was  by  a  plea  of  the  pendency  of  the  first  suit  for  the 
same  cause.  The  plea  was  overruled.  But  in  Parker  v,  Leigh,  6  Mad.  116,  the  doc- 
trine was  affirmed  in  a  cross  bill  for  a  discoyery.  There  seems  no  small  difficulty 
in  understanding  how  a  cross  bill,  strictly  so  called,  for  relief,  can  be  brought  in  a 
different  court  from  that  where  the  original  bill  is  depending ;  as  the  object  is  to  en- 
able the  court  to  hear  both  causes  together;  or,  at  aU  events,  to  enable  tlie  court  to 
make  a  decree  upon  the  whole  merits,  as  disclosed  in  each  case.  See  Field  v.  Schief- 
felin,  7  Johns.  Ch.  252 ;  Gonyemeur  t^.  Elmendorf,  4  Johns.  Ch.  357 ;  Glegg  v.  Legh, 
4  Mad.  193 ;  Beames,  PI.  in  Eq.  142. 

3  Mitf .  Eq.  PI.  by  Jeremy,  81, 82,  208.    See  Carnochan  v.  Christie,  11  Wheat.  446. 


V.  Yinal,  14  W.  Ya.  637.  In  such  case 
the  cross  bill  may  be  retained  to  be  pro- 
ceeded with  as  an  original  bill.  Sigman 
V.  Lundy,  66  Miss.  522 ;  Holgate  v.  Ea- 
ton, 116  U.  S.  38;  Markell  v.  Easson, 
81  Fed.  Rep.  104 ;  Jesup  v.  Blinois  C.  R. 
Co.  43  Fed.  Rep.  483;  Ex  parte  Rail- 
road Co.  95  U.  S.  221;  Meissner  v. 
Buck,  28  Fed.  Rep.  161;  Dawson  v, 
Amey,  40  N.  J.  Eq.  494.  So  an  appeal 
lies  from  a  decree  dismissing  a  cross 
bill  on  demurrer  for  want  of  equity 
prior  to  a  decision  upon  the  original  bill. 
Lehman  v.  Ford,  47  Ala.  733.  Again,  it 
seems  to  be  settled,  notwithstanding  the 
dicta  of  Judge  Curtis,  in  Shields  v.  Bar- 
row, 17  How.  130, 145,  that  new  parties 
may  be  added  by  a  cross  bill,  which  is 


filed  for  affirmative  relief.  See  Brandon 
Manuf.  Co.  v.  Prime,  14  Blatch.  871; 
Jones  V.  Smith,  14  III.  229;  Allen  p. 
Tritch,  5  Col.  222 ;  Wright  v.  Frank,  61 
Miss.  32.  Undue  infiuence  causing  the 
signing  of  a  written  agreement  may  be 
set  up  by  answer  in  equity  as  a  defence ; 
but  a  cross  bill  is  necessary  if  relief  Is 
also  sought  by  the  delivery  up  or  can- 
cellation of  the  contract.  Rau  v.  Von 
Zedlitz,  182  Mass.  164 ;  Andrews  v.  Gil- 
man,  122  Mass.  471 ;  Richards  v.  Todd, 
127  Mass.  167. 

(a)  The  cross  bill  must  be  filed  in  the 
same  circuit  court  as  the  original  bill  • 
Neal  V,  Foster,  13  Sawyer,  286  ;  and 
probably  in  the  same  county  of  a  state. 
Tansey  v.  McDonneU,  142  Maas.  220. 
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§  401.  In  regard  to  the  frame  of  a  cross  bill,  a  brief  state- 
ment may  suffice.  It  should  state  the  original  bill,  or  rather 
the  parties,  and  prayer,  and  objects  of  it,  the  proceedings 
therein,  and  the  rights  of  the  party  exhibiting  the  bill,  which 
are  necessary  to  be  made  the  subject  of  cross  litigation,  or  the 
ground  on  which  he  resists  the  claim  of  the  plaintiff  in  the  origi- 
nal bill,  if  that  is  the  object  of  the  new  bill.  ^  A  cross  bill  should 
not  introduce  new  and  distinct  matters,  not  embraced  in  the 
original  suit ;  for,  as  to  such  matters,  it  is  an  original  bill,  and 
they  cannot  properly  be  examined  at  the  hearing  of  the  first 
suit.  ^  (a) 

§  402.  The  cross  bill  of  equity  jurisprudence  is  manifestly 
derived  from  the  Canon  Law.  By  that  law,  when  the  reus,  or 
defendant,  was  brought  in  to  answer,  he  was  said  to  be  con- 
vened, which  the  canonists  called  Convention  because  the  plain- 
tiff and  defendant  met  to  contest ;  and  since  the  defendant  might 
likewise  have  demands  against  the  plaintiff,  he  had  liberty  to 
exhibit  a  bill  against  him  also,  which  they  called  Beconventio. 
And  not  only  may  the  cross  bill  be  thus  traced  back  in  its  origin 
to  the  Canon  Law,  but  the  ordinary  practice  in  regard  to  it  is 
derived  from  the  same  source.  Thu  if  the  Reconventio  came 
in  before  the  Litis  Contestation  both  causes  went  on  pari  passuj 
and  the  same  probatory  term  was  assigned  to  both,  and  the  same 
time  given  for  publication.  But  the  defendant  was  to  answer 
on  the  Convention  before  the  plaintiff  was  to  answer  on  the 
Beconventio;  because  the  plaintiff  first  brought  the  defendant 
into  court  to  answer  his  suit,  and  the  defendant's  Beconventio 

>  Mitf.  Eq.  PL  by  Jeremy,  81 ;  Cooper,  Eq.  PI.  88. 

>  Galatian  v.  Erwin,  Hopk.  48 ;  s.  c.  8  Cowen,  861.  [See  Josey  r.  Rogers,  13  6a. 
47a]  A  bill,  defective  in  its  fmme,  as  a  biU  of  review,  may  sometimes  be  sustained 
as  a  cross  bill.  Cooper,  Eq.  PI.  96 ;  Houghton  p.  West,  2  Bro.  Pari.  Rep.  by  Tomlins, 
88.  [In  Rowan  v.  Sharps'  Rifle  Co.  88  Conn.  1,  it  was  held  that  it  was  not  within  the 
range  of  a  cross  bill  to  set  up  any  distinct  claim  against  the  plaintiff  in  the  bill ;  but 
the  matter  alleged  in  such  bill  must  be  strictly  of  the  nature  of  a  defence,  and  legit- 
imately connected  with  the  claim  in  the  bill,  even  when  the  defendant  cannot  other- 
wise obtain  redress,  as  in  the  case  of  a  claim  against  a  foreign  government,  which  is 
not  liable  to  suit    See  Slason  v,  Wright,  14  Vt.  208.] 


(a)  The  cross  bill  should  be  complete  may  be  amended  when  a  change  in  the 

in  itself  and  not  rely  by  reference  upon  grounds  of  relief  thereby  sought  is  made 

facts  stated  in  the  original  bill.    Masters  necessary  by  the  proofs  in  support  of  the 

V.  Beckett,  88  Ind.  595;   Coulthurst  v,  original  bill.    Chicago,  M.  &  St.  P.  Ry. 

Conlthurst,  68  Cal.  289.     A  cross  bill  o.  Third  Nat  Bank,  184  U.  S.  276. 
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was  only  a  superstructure  upon  it.  But,  if  the  Eeeonventio  did 
not  come  in  until  after  the  Litis  Contestation  then  both  causes 
did  not  proceed  pari  passu ;  and  therefore  it  did  not  stop  the 
plaintiff  in  the  examination  of  his  witnesses.  But,  if  the  plain- 
tiff were  in  contempt  for  not  answering  on  the  Reconvention  then 
he  would  be  stopped  from  proceeding  on  his  own  Oonventio.  If 
the  Reconventio  came  in  after  publication,  it  stopped  the  hear- 
ing, till  the  plaintiff  had  contested  it ;  because,  otherwise,  if  the 
defendant  had  a  right,  he  could  not  have  a  decree  upon  the 
plaintiff's  libel.  ^  It  has  been  sometimes  suggested,  that,  upon 
filing  a  cross  bill,  the  original  defendant  is  entitled  to  stay 
proceedings,  and  excused  from  putting  in  his  answer  to  the 
original  bill,  until  after  the  defendant  in  the  cross  bill  has  put 
in  his  answer  thereto.  But  this,  although  apparently  founded 
upon  some  authorities,  is  not  maintainable  upon  principle;^  for 
it  is  an  attempt  by  a  party  to  relieve  himself  from  the  perform- 
ance of  his  duty  in  answering  the  original  bill  by  merely  requir- 
ing an  answer  to  a  cross  bill  from  his  adversary.' 

§  403.  Secondly,  of  bills  of  review.  A  bill  of  review  is  in 
the  nature  of  a  writ  of  error,  and  its  object  is  to  procure  an  ex- 
amination, and  alteration,  or  reversal  of  a  decree  made  upon  a 
former  bill,  which  decree  has  been  signed  and  enrolled.^  This 
enrolment  of  the  decree  is  essential  to  what  is  called,  by  way  of 
pre-eminence,  a  bill  of  review;  for  if  the  decree  has  not  been 
enrolled,  then  a  bill  in  the  nature  of  a  bill  of  review,  or  a  sup- 
plemental bill  in  the  nature  of  a  bill  of  review,  is  (as  we  shall 
presently  see)  the  appropriate  remedy.*  (a)    The  enrolment  of 

1  Gilb.  For.  Rom  46-47.  Lord  Chief  BAron  GUbert  has  Temarked:  '*Our  law, 
teaching  cross  bills,  which  is  the  Reconventio  with  us,  agrees  in  all  things  with  this ; 
for  if  the  cross  bill  conies  in  before  issue  joined,  it  goes  pari  paeau  with  the  original 
biU.  But  if  it  comes  in  after  issue  joined,  it  cnnnot  go  pari  pcutu  with  it,  and  stops 
nothing,  till  the  plaintiff  has  incurred  a  contempt.  But  if  it  comes  in  after  publica- 
tion, it  stops  the  hearing  till  answered,  and  the  rather  with  us,  because  the  defendant 
has  a  right  to  the  plaintifTs  answer  upon  oath.  But  if  such  bill  be  filed  after  pubU- 
cation,  nothing  can  be  put  in  issue  upon  it  that  was  in  issue  in  the  original  cause.'' 

*  Ramkissenseat  v.  Barker,  1  Atk.  10. 

»  Wiglejr  p.  Whltaker,  1  Beav.  349,  861. 

4  Mitf.  £q.  PI.  by  Jeremj,  83;  Gilb.  For.  Rom.  184, 185;  Cooper,  Eq.  Fl.  88. 

*  Cooper,  £q.  PI.  88, 89 ;  Mitf.  £q.  PI.  by  Jeremy,  90 ;  Dexter  o.  Arnold,  6  Kasoo, 
803,  310 ;  Greenwich  Bank  o.  Loomis,  2  Sandf.  Ch.  70.    The  following  remarks  of 


(a)  In  America  a  decree  is  not  final      out  and  placed  on  file  as  the  judgment 
for  this  purpose  until  it  is  finally  drawn      of  the  court.    Thompson  v.  Goulding,  6 
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decrees  in  England  is  now  little  known  in  practice,  and  there- 
fore bills  of  review  are  rarely  brought^  But  as  the  same  prin- 
ciples are  generally  applicable  to  all  the  varieties  of  this  species 
of  bills,  we  shall  state  them  under  the  leading  head  of  bills  of 
review.  Indeed,  there  is  the  more  reason  for  so  doing,  because 
in  most  of  the  state  courts  of  equity  in  America,  and  certainly 
in  the  courts  of  the  United  States,  all  decrees  in  equity,  as  well 
as  judgment  at  law,  are  matters  of  record,  and  are  deemed  to 
be  enrolled,  as  of  the  term  of  the  court  at  which  they  are  passed, 
whether  actually  enrolled  or  not;  so  that  in  those  courts  a  bill 
of  review  is  the  ordinary  and  appropriate  proceeding.* (a) 

Lord  Chief  Baron  Gilbert,  in  his  Forum  Romanum,  Ch.  10,  pp.  182, 183,  will  ser^e 
to  explain  the  probable  origin  of  the  bill  of  review,  and  the  reason  why  it  requires 
an  enrolment  **  The  sentence,"  says  he,  "  by  the  canon  and  dyil  was  twofold,  in- 
terlocutory, and  deflnitire.  The  interlocutory  was  any  orders  pronounced  by  the 
Judge  in  the  cause  touching  the  proceedings,  before  they  came  to  a  definitive  sen- 
tence ;  and  the  interlocutory  order  is  always  alterable  before  the  definitive  sentence. 
The  definitive  sentence  must  always  be  in  writing,  and  cannot  be  altered  after  it  is 
pronounced  and  signed  by  the  judge.  But  after  it  is  so  signed,  they  might  appeal  to 
a  superior  jurisdiction.  But  where  they  were  in  the  last  resort,  as  when  it  came  up 
to  the  prince,  there  they  might  appeal  from  the  prince  uninformed,  to  the  prince 
better  informed,  which  was  in  nature  of  a  review  of  the  same  sentence.  Thus  it  is 
in  the  Court  of  Chancery ;  for  all  orders  are  interlocutory,  till  they  come  to  the 
definitive  sentence,  which  is  signed  by  the  court;  for  that  sentence,  signed  and  en- 
rolled, is  the  definitive  sentence  in  the  cause,  and  all  preparations  before  that  are 
but  interlocutory.  For  the  decree  pronounced  on  the  hearing,  which  is  taken  down 
by  the  register,  is  but  an  interlocutory  sentence,  tiU  it  comes  to  be  signed  by  the 
judge  of  the  court  and  enrolled." 

^  The  defendant  may  enroll  a  decree,  in  order  to  enable  him  to  bring  a  bill  of 
review.  But  this  seems  unnecessary,  as  he  may  (as  we  shall  presently  see)  bring  a 
bill  in  the  nature  of  a  bill  of  review,  or  move  for  a  rehearing  (as  the  case  may  re' 
quire),  where  the  plaintiff  has  not  enrolled  the  decree.    Cooper,  £q.  PI.  01. 

s  Dexter  v.  Arnold,  5  Mason,  808,  810,  811.  The  very  point  came  before  the 
Supreme  Court  of  the  United  Sutes,  hi  Whiting  v.  Bank  of  United  States,  13  Peters, 
6, 18.  On  that  occasion,  the  court  said  :  "  Some  suggestions  have  been  made  as  to 
the  nature  and  character  of  the  present  bUl,  whether  it  is  to  be  treated  as  a  bill  of 
review,  or  what  other  is  its  appropriate  denomination.  As  the  original  decree,  which 
it  seeks  to  review,  was  properly,  according  to  our  course  of  practice,  to  be  deemed 
recorded  and  enrolled  as  of  the  term,  in  which  the  final  decree  was  passed,  it  is  cer- 
tainly a  bill  of  review  in  contradistinction  to  a  bill  in  the  nature  of  a  bill  of  review, 
which  latter  bill  lies  only  when  there  has  been  no  enrolment  of  the  decree.  Being 
a  bill  brought  by  the  original  parties  and  their  privies  in  representation,  it  is  also 
properly  a  bill  of  review,  in  contradistinction  to  an  original  bill  in  the  nature  of  a 
bill  of  review ;  which  latter  bill  brings  forward  the  interests  affected  by  the  decree, 


Allen,  81 ;  Clapp  v,  Tbaxter,  7  Gray,  885 ;     patrick  v.  Glidden,  81  Mabie,  187 ;  83 

Byers  v.  Franklin  Coal  Ca  106  Aiass.  181 ;     Maine,  201. 

Pitman  v,  Thornton,  06  Maine,  06 ;  Gil-  (a)  See  Post,  $  421,  and  note  (a). 
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§  404.  There  are  but  two  cases  in  which  a  bill  of  review  is 
permitted  to  be  brought,  and  these  two  cases  are  settled  and 
declared  by  the  first  of  the  Ordinances  in  Chancery  of  Lord- 
Chancellor  Bacon,  respecting  bills  of  review,  which  Ordinances 
have  never  since  been  departed  from,  (a)  It  is  as  follows :  "  No 
decree  shall  be  reversed,  altered,  or  explained,  being  once  under 
the  great  seal,  but  upon  bill  of  review.  And  no  bill  of  review 
shall  be  admitted,  except  it  contain  either  error  in  law,  appear- 
ing in  the  body  of  the  decree,  without  further  examination  of 
matters  in  fact,  or  some  new  matter,  which  hath  arisen  in  time 
after  the  decree,  and  not  any  new  proof,  which  might  have  been 
used,  when  the  decree  was  made.  Nevertheless,  upon  new  proof, 
that  is  come  to  light  after  the  decree  was  made,  which  could  not 
possibly  have  been  used  at  the  time  when  the  decree  passed,  a 
bill  of  review  may  be  grounded  by  the  special  license  of  the 
court,  and  not  otherwise."^  So  that,  from  this  Ordinance,  a 
bill  of  review  may  be  brought,  first,  for  error  of  law,  secondly, 
upon  discovery  of  new  matter. 

§  406.  And,  first,  it  may  be  brought  for  error  of  law,  appear- 
ing upon  the  face  of  the  decree ;  as  if  a  decree  should  be  against 
the  statute  law,  which  case  happened,  where  a  decree  directed 
the  legacy  belonging  to  a  child,  who  had  died  an  infant  intestate 
without  wife  or  children  to  be  distributed  amongst  his  mother, 
brothers,  and  sisters  equally,  whereas  by  the  statute  of  distri- 
butions it  vested  entirely  in  the  father,  who  had  survived  the 
child.  ^  So,  if  an  absolute  decree  should  be  made  against  a  per- 
son, who,  upon  the  face  of  it,  appears  to  have  been  an  infant  at 
the  time.^    But,  by  the  Ordinance  of  the  Lord  Chancellor  above 

other  than  those  which  are  founded  in  privity  of  representation.  The  present  bill 
seeks  to  reyiye  the  suit  by  introducing  the  heirs  of  Whiting  before  the  court ;  and 
so  far  it  has  the  character  of  a  bill  of  reyivor.  It  seeks  also  to  state  a  new  fact,  viz. 
the  death  of  Whiting,  before  the  sale ;  and  so  far  it  is  supplementary.  It  is,  there- 
fore, a  compound  bill  of  review,  of  supplement,  and  of  revivor ;  and  it  is  entirely 
maintainable  as  such,  if  it  presents  facts  which  go  to  the  merits  of  the  original  decree 
of  foreclosure  and  sale." 

^  Cooper,  £q.  PL  89,  and  cases  there  cited ;  Dexter  v,  Arnold,  6  Mason,  310 ; 
Beames,  Ord.  in  Ch.  1 ;  Davis  v.  Bluck,  6  Beav.  398.  [These  ordinances  stiU  govern 
bills  of  review.    Massie  v.  Graham,  3  McLean,  41.] 

'  Cooper,  Eq.  PI.  89,  90 ;  Qilb.  For.  Rom.  184-187 ;  Beames,  Ord.  in  Chan.  8, 4 ; 
Oregor  v.  Molesworth,  2  Ves.  109. 

'  Ibid.    [It  is  ground  for  a  bill  of  review,  that  the  decree  was  not  warranted  by 


(a)  Jones  v.  Davenport,  46  N.  J.  Eq.  77,  88. 
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mentioned,  any  error  in  figures,  as  in  miscasting,  shall  be  ex- 
plained and  reconciled  by  an  order,  without  a  bill  of  review.^ 
By  the  term  miscasting,  is  not  to  be  understood  any  pretended 
misrating  or  misvaluing,  but  only  error  in  the  auditing  or  num- 
bering. It  is  not  necessary  to  obtain  leave  of  the  court,  before 
a  bill  of  this  kind  for  error  of  law,  apparent  on  the  face  of  the 
decree,  can  be  filed.* 

§  406.  But,  by  another  of  the  Ordinances  above  mentioned, 
the  decree  must  be  first  obeyed  and  performed,  before  a  bill  of 
review  can  be  brought ;  as  if  it  be  for  land,  the  possession  must 
be  given  up ;  if  it  be  for  money,  the  money  must  be  paid ;  if  for 
evidences,  the  evidences  must  be  brought  in;  and  so  in  other 
cases.  ^  But  if  any  act  be  decreed  to  be  done,  which  extin- 
guishes the  parties'  right  at  the  common  law,  as  making  of 
assurance  or  release,  acknowledging  satisfaction,  cancelling  of 
bonds,  or  evidences,  and  the  like,  it  is  declared,  that  those 
parts  of  the  decree  are  to  be  spared  until  the  bill  of  review  be 
determined.*  But  such  sparing  is  to  be  warranted  by  public 
order  made  in  court  And  even  the  rule,  as  to  obedience  and 
performance  of  the  decree,  has  been  dispensed  with  by  the  court 
in  some  cases ;  as  where  a  sum  of  money  has  been  ordered  to  be 
paid,  and  it  appeared  that  the  party  was  unable  to  pay  it.^(a) 

the  sUe^tiona  in  the  bill.  Goodhue  v.  Churchman,  1  Barb.  Ch.  606.  If  a  solicitor 
enters  an  appearance  for  a  defendant  without  authority,  and  a  decree  is  rendered 
against  him,  without  any  service,  the  decree  may  be  reversed.  Griggs  v.  Gear,  8 
Gilman,  2.] 

^  [Such  an  error  may  be  corrected  by  entering  a  credit  for  the  amount  of  the 
error,  upon  the  unsatisfied  decree,  and  the  ground  of  review  will  be  thus  obviated. 
Massie  v.  Graham,  3  McLean,  41.] 

3  Cooper,  Eq.  PL  89,  00 ;  Gilb.  For.  Rom.  184-187 ;  Beames,  Ord.  in  Chan.  S»  4 ; 
Gregor  i;.  Molesworth,  2  Ves.  109. 

s  Cooper,  £q.  Pi.  69. 

4  Cooper,  Eq.  PI.  69 ;  [Massie  o.  Graham,  8  McLean,  41.] 

»  Cooper,  Eq.  PL  90;  Gilb.  For.  Rom.  186-187;  Wyatt,  Pr.  Reg.  98;  Partridge 
0.  Usbome,  6  Kuss.  196,  244r-263 ;  Wiser  v.  Blachly,  2  Johns.  Ch.  488 ;  Mitf.  Eq. 
PL  by  Jeremy,  88.  There  are  other  exceptions  to  the  rule,  as  to  the  performance 
of  the  decree,  than  those  stated  in  the  text ;  as,  for  example,  the  party  is  not  bound 
to  perform  any  more  of  the  decree  than  his  adversary  can  show  that  he  is  bound  to 

(a)  Davia  v.  Speiden,  104  U.  8.  88;  a  subsequent  statute  changes  the  rights 

Kimberly  v.  Arms,  40  Fed.  Rep.  648 ;  of  the  parties.    Pennsylvania  v.  Wheel- 

130  U.  S.  629 ;  Partridge  v.  Perkins,  82  ing  Bridge,  18  How.  421 ;  South  Carolina 

N.  J.  Eq.  899 ;  People  v.  Huron  Circuit  v,  Georgia,  98  U.  S.  4, 12 ;  Bartholomew 

Judge,  40  Mich.  166.    So  an  injunction  v.  Harwinton,  88  Conn.  408 ;  Sawyer  r. 

may  be  modified  by  biU  of  review  when  Davis,  186  Mass.  289. 
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§  407.  In  regard  to  errors  of  law,  apparent  upon  the  face  of 
the  decree,  the  established  doctrine  is,  that  you  cannot  look  into 
the  evidence  in  the  case,  in  order  to  show  the  decree  to  be  erro- 
neous in  its  statement  of  the  facts.  ^  That  is  the  proper  office  of 
the  court  upon  an  appeal,  (a)  But,  taking  the  facts  to  be,  as  they 
are  stated  to  be  on  the  face  of  the  decree,  you  must  show  that 
the  court  have  erred  in  point  of  law.  If  therefore,  the  decree  do 
not  contain  a  statement  of  the  material  facts,  on  which  the  de- 
cree proceeds,  it  is  plain,  that  there  can  be  no  relief  by  a  bill  of 
review,  but  only  by  an  appeal  to  some  superior  tribunal.^  It  is 
on  this  account,  that  in  England  decrees  are  usually  drawn  up 
with  a  special  statement  of,  or  reference  to,  the  material  grounds 
of  fact,  which  support  the  decree.  In  the  courts  of  the  United 
States,  the  decrees  are  usually  general,  without  any  such  state- 
ment of  facts.  In  England,  the  decree  embodies  the  substance 
of  the  bill,  pleadings,  and  answers.  In  the  courts  of  the  United 
States,  the  decree  usually  contains  a  mere  reference  to  the  ante- 
cedent proceedings  without  embodying  them.  But  for  the  pur- 
pose of  examining  all  errors  of  law,  the  bill,  answers,  and  other 
proceedings,  are,  in  our  practice,  as  much  a  part  of  the  record 
before  the  court,  as  the  decree  itself;  for  it  is  only  by  a  com- 
parison with  the  former,  that  the  correctness  of  the  latter  can  be 
ascertained.^  (6) 

perform  at  the  time  when  he  seeks  to  bring  a  biU  of  reyiew,  and  in  regard  to  which 
he  is  in  default.  See  Partridge  v.  Usbome,  6  Russ.  196,  244-263,  where  the  subject 
was  most  elaborately  considered  by  Lord  Lyndhurst  [See  also  Griggs  v.  Gear,  3 
Oilman,  2.] 

1  [See  Evans  r.  Qement,  14  HI.  206.] 

>  Dexter  v.  Arnold,  6  Mason,  811 ;  Mellish  v.  Williams,  1  Vern.  106 ;  O'Brien  v. 
Connor,  2  Ball  &  B.  140, 164.  [The  pleadings  cannot  be  referred  to  in  support  of 
the  bill,  but  only  the  decree.    Trulock  u.  Robey,  16  Sim.  277.] 

s  Dexter  v.  Arnold,  6  Mason,  311,  312;  Wyatt,  Pr.  Reg.  98;  Combs  v.  Proud,  1 


(a)  West  V.  Shaw,  82  W.  Va.  196 ; 
Rawlings  v.  Rawlings,  76  Va.  76.  A  bill 
of  review  will  not  He  when  an  appeal  has 
been  allowed,  although  the  petitioner  al- 
leges that  he  does  not  intend  to  perfect 
the  appeal.  Kimberly  v.  Arms,  40  Fed. 
Rep.  648;  ISO  U.  S.  029.  An  error  in 
not  granting  all  the  relief  warranted  by 
the  allegations  and  prayers,  including  the 
general  prayer  of  the  bill,  is  to  be  recti- 
fied by  appeal,  and  not  by  bill  of  review. 
Tankersly  v.  Pettis,  01  Ala.  364. 


(5)  Bufflngton  r.  Harvey,  96  U.  S.  99 ; 
Putnam  v.  Day,  22  Wall.  60.  A  bill  of 
review  should  set  out  in  full  the  plead- 
ings, proceedings,  and  decree,  but  not  Uie 
evidence  in  the  suit  to  be  reviewed. 
Ibid. ;  Thompson  i;.  Maxwell,  96  U.  S. 
391 ;  Shelton  v.  Van  Kleeck,  106  U.  S. 
682 ;  Brown  v.  White,  10  Fed.  Rep.  900; 
Kuttner  i;.  Haines,  (III),  26  N.  £. 
762;  Aholtz  v.  Durfee,  122  111.  280; 
Lorentz  v.  Lorentz,  82  W.  Va.  666 ;  Asb- 
ford  V.  Patten,  70  Ala.  479;  Ooldsby  «. 
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§  408.  Where  a  decree  has  been  affirmed  in  parliament,  it 
may  well  be  doubted,  whether  a  bill  of  review  for  errors  appar- 
ent upon  the  face  of  the  decree  can  be  brought ;  for  the  highest 
appellate  court  has  pronounced  in  effect,  that  it  is  not  errone- 
ous.^ (a)  The  same  objection  does  not  apply  (as  we  shall 
presently  see)  where  the  bill  of  review  is  for  matter  of  new- 
discovered  evidence.* 

§  408  a.  A  bill  of  review  also  lies  only  after  a  final  decree ;  for 
the  court  may,  if  the  decree  be  only  interlocutory,  afterwards  and 
before  a  final  decree  vary  or  rescind  it.  But  a  decree  is  final  in 
the  sense  of  the  rule,  which  finally  adjudicates  upon  all  the 

Ch.  Cas.  54;  8.  G.  Fr«ein.  182;  Hollingsworth  o.  McDonald,  2  Harr.  &  J.  280;  Webb 
V,  Pell,  8  Paige,  868.  The  same  point  arose  in  the  Supreme  Court  of  the  United 
States  in  Whiting  o.  Bank  of  United  States,  18  Peters,  6, 13, 14.  On  that  occasion, 
the  court  said :  "  It  has  also  been  suggested,  at  the  bar,  that  no  biU  of  review  lies  for 
errors  of  law,  except  where  such  errors  are  apparent  on  the  face  of  the  decree  of  the 
court.  That  is  true  in  the  sense  in  which  tiie  language  is  used  in  the  English  prac- 
tice. In  England,  the  decree  always  recites  the  substance  of  the  bill,  and  answer, 
and  pleadings,  and  also  the  facts  on  which  the  court  founds  its  decree.  But  in 
America,  the  decree  does  not  ordinarily  recite  either  the  bill,  or  answer,  or  pleadings ; 
and  generally  not  the  facts  on  which  the  decree  is  founded.  But  with  us  the  bill, 
answer,  and  other  pleadings,  togetlier  witli  the  decree,  constitute  what  is  properly 
considered  the  record.  And,  therefore,  in  truth,  the  rule  in  each  country  is  precisely 
the  same  in  legal  effect;  although  expressed  in  different  language;  viz.,  that  the 
bill  of  review  must  be  founded  on  some  error  apparent  upon  the  bill,  answer,  and 
other  pleadings  and  decree ;  and  that  you  are  not  at  liberty  to  go  into  the  evidence 
at  large,  in  order  to  establish  an  objection  to  the  decree,  founded  on  the  supposed 
mistake  of  the  court  in  its  own  deductions  from  the  evidence."  In  Perry  i;.  Phelips, 
17  Yes.  178,  Lord  Eldon,  speaking  on  this  subject,  said :  **  With  regard  to  the  other 
point,  there  is  a  great  distinction  between  error  in  the  decree  and  error  apparent 
The  latter  description  does  not  apply  to  a  merely  erroneous  judgment ;  and  this  is  a 
point  of  essentiid  importance ;  as,  if  I  am  to  hear  this  cause  upon  the  ground,  that 
the  judgment  is  wrong,  though  there  is  no  error  apparent,  the  consequence  is,  that 
in  every  instance  a  biV  of  reriew  may  be  filed :  and  the  question,  whether  the  cause 
is  well  decided,  will  be  argued  in  that  shape ;  not,  whether  the  decree  is  right  or 
wrong  on  the  face  of  it.  The  cases  of  error  apparent,  found  in  the  books,  are  of 
this  sort ;  an  infant  not  having  a  day  to  show  cause,  &c. ;  not  merely  an  erroneous 
judgment."  a.  p.  Haig  v,  Homan,  8  CI.  &  Fin.  820.  [In  the  American  courts,  where 
the  English  practice  of  reciting  the  proceedings  in  the  decree  does  not  prevail,  the 
proceedings  themselves  are  the  subject  of  revision  in  a  bill  of  review,  to  tlie  same 
extent,  and  in  the  same  manner,  as  if  they  were  stated  on  the  face  of  the  decree. 
Tomlinson  v,  McKaig,  6  Gill,  266.] 

1  Mitf.  Eq.  PI.  by  Jeremy,  88;  Cooper,  Eq.  PI.  01,  92. 

s  Post,  §  418. 

Goldtbj,  67  Ala.  600;  Warner  V.  Warner,     must  be  stated  in  the  bill.     Greer  o. 

SI  N.  J.  Eq.  649.    New  matter  relied     Turner,  47  Ark.  17. 

upon  as  the  foundation  of  a  biU  of  review  (a)  Putnam  v.  Clark,  36  N.  J.  Eq.  14& 


882 


EQUITY  PLEADINGS. 


[cH.  vm. 


merits  of  the  controversy,  and  leaves  nothing  further  to  be  done, 
but  the  execution  of  it  (a)  Thus,  for  example,  a  decree  of  fore- 
closure and  sale,  upon  a  bill  brought  bj  a  mortgagee  for  a  fore- 
closure and  sale  (according  to  the  practice  in  many  states  in 
America),  is  final,  and  the  sale  is  but  in  the  nature  of  an 
execution.  ^ 

§  409.  No  persons,  except  the  parties  and  their  privies  in 
representation,  such  as  heirs,  executors,  and  administrators, 
can  have  a  bill  of  review,  strictly  so  called.*  But  other  persons 
in  interest,  and  in  privity  of  title  or  estate,  who  are  aggrieved 
by  the  decree,  such  as  devisees,  and  remainder-men,  are,  as  we 
shall  presently  see,  entitled  to  maintain  an  original  bill  in  the 
nature  of  a  bill  of  review,  so  far  as  their  own  interests  are  con- 
cerned, ^(i)  Of  course 'no  persons,  but  persons  having  an  inter- 
est, are  entitled  to  maintain  a  bill  of  review.^  And  even  persons, 
having  an  interest  in  the  cause,  if  not  aggrieved  by  the  particu- 
lar errors  assigned  in  the  decree,  cannot  maintain  a  bill  of 
review,  however  injuriously  the  decree  may  affect  the  rights  of 


1  Whiting  V.  Bank  of  United  States,  18  Peten,  S,  15;  Ray  v.  Law,  8  Cranch,  179; 
Jenkins  v.  Eldredge,  8  Story,  299. 

>  GUb.  For.  Rom.  184;  Wyatt,  Pr.  Reg.  96;  Slingsby  v.  Hale,  1  Ch.  Cas.  122. 
The  language  of  Gilbert,  in  For.  Rom.  186,  it  very  broad,  and  requires  qualiflcatioa 
It  is,  *'  None  but  parties  and  privies,  as  heirs,  executors,  or  administrators,  can  have 
this  bill  of  review,  since  nobody  else  can  be  aggrieved  by  such  decree,  because  it  can 
only  be  revived  upon  such  privies."  Why  may  not  a  devisee  be  aggrieved,  or  a 
remainder-man  ? 

«  Mitf.  Eq.  PI.  by  Jeremy,  92;  Wyatt,  Pr.  Reg.  98,  100;  Post,  §  422 ;  [Turner  v. 
Berry,  8  Gilman,  641 ;  Singleton  r.  Singleton,  8  B.  Mon.  840.] 

*  Webb  0.  Pell,  8  Paige,  868.  [The  petition  from  one,  not  a  party,  to  open  the 
sale  in  a  foreclosure  suit,  must  state  the  interest  of  such  party  in  the  premises,  and 
no  interest  not  thus  stated  will  be  allowed  to  be  set  up  at  the  hearing.  Day  v.  Lyon, 
8  Stock.  881.] 


(a)  Core  v.  Strickler,  24  W.  Va.  689. 
A  bill  does  not  lie  to  review  a  consent 
decree ;  Thompson  i;.  Maxwell,  96  U.  S. 
891;  unless  the  consent  was  given  by 
mistake.  Vincent  t;.  Matthews,  16  R.  I. 
609.  But  it  lies  for  error  apparent  in  a  de- 
cree taken  pro  con/eMo  for  the  defendant's 
failure  to  plead.  Prentiss  v.  Paisley,  26 
Fla.  927.  See  Thomson  v,  Wooster,  114 
U.  S.  104.  An  appeal  also  lies  from 
such  a  decree,  if  it  is  not  confined  to 
the  matter  of  the  bill.    Central  R.  Co. 


V.  Central  Trust  Co.  188  U.  S.  88.  A 
party  cannot  maintain  both  an  appeal 
and  writ  of  review,  but  must  elect  be- 
tween them.  Buscher  o.  Enapp,  107 
Ind.  840. 

{b)  Jones  i;.  Davenport,  47  N.  J.  Eq. 
46  Id.  77 ;  19  Atl.  22 ;  Curry  v.  Peebles, 
88  Ala.  226.  Those  who  were  not  neces- 
sary parties  need  not  be  Joined.  King 
V.  Dundee  M.  Co.  28  Fed.  Rep.  88. 
See  Kanawha  Valley  Bank  v.  Wilson 
(W.Va),  18S.E.68. 
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third  persons.^  (a)  But  with  this  exception,  it  may  be  generally 
stated,  that  all  the  parties  to  the  original  bill  ought  to  join  in 
a  bill  of  review.* 

§  410.  A  bill  of  review  for  errors  apparent  upon  the  face  of 
the  record  will  not  lie  after  the  time  when  a  writ  of  error  could 
be  brought;  for  courts  of  equity  govern  themselves  in  this  par- 
ticular by  the  analogy  of  the  common  law  in  regard  to  writs  of 
error.*  (6)  Hence,  in  England,  where  writs  of  error  must  be 
brought  within  twenty  years  after  a  judgment,  unless  in  certain 
cases  of  disabilities,  the  like  limitation  is  adopted  in  courts  of 
equity  as  to  bills  of  review  for  errors,  apparent  on  the  face  of 
decrees.  For  the  same  reason,  in  the  courts  of  the  United 
States,  bills  of  review  for  errors,  apparent  upon  the  face  of  de- 
crees, are  limited  to  five  years,  that  being  the  limitation  of  writs 
of  error  upon  judgments  at  law.^  So,  for  the  like  reason,  a  fine 
and  non-claimed  for  five  years,  if  there  has  been  no  impediment 
to  the  remedy,  will  be  a  bar  to  a  bill  of  review  respecting  the 
same  lands.  ^ 

§  411.  Error  in  matter  of  form  only,  although  apparent  on 
the  face  of  a  decree,  seems  not  to  have  been  considered  as  a 
sufiicient  ground  for  reversing  the  decree.  And  matter  of  abate- 
ment has  been  also  treated  as  not  capable  of  being  shown  for 
error  to  reverse  a  decree.®  (c) 

1  Thomas  i;.  Harrie,  10  Wheat  146 ;  Mitf.  Eq.  PI.  by  Jeremy,  205. 

*  Bank  of  United  States  v.  White,  8  Peters,  262. 

•  Smith  ».  Clay,  Ambler,  646;  8.  o.  8  Bro.  Ch,  by  Belt,  689,  note ;  Mitf.  Eq.  PI. 
hy  Jeremy,  88 ;  Cooper,  Eq.  PI.  91-08 ;  Wyatt,  Pr.  Reg.  97,  98 ;  Ly tton  v.  Lytton,  4 
Bro.  Ch.  441 ;  Kelly  ».  Lennon,  1  Jones  &  Lat  805.  (In  New  York  it  was  held, 
that  a  bill  of  review  cannot  be  brought  after  the  time  allowed  by  law,  for  appealing 
fh>m  the  decree.    Boyd  v.  Vanderkemp,  1  Barb.  Ch.  278.] 

*  Thomas  v.  Harvie,  10  Wheat.  146.  [And  see  Massie  v,  Graham,  8  McLean,  41 ; 
Gullett  r.  Housh,  7  Blackf.  52 ;  Kay  v,  Watson,  17  Ohio,  27.  Where  a  bill  of  reyiew 
was  filed  within  fire  years  from  the  day  on  which  the  decree  sought  to  be  reversed, 
was  rendered,  counting  the  time  from  the  day  of  the  rendition  of  the  decree,  and 
not  from  the  first  day  of  the  term,  and  process  was  issued  and  returned  to  the  next 
term  of  the  court,  it  was  held,  that  the  bill  was  filed  in  season.  Nolan  o.  Urmston, 
17  Ohio,  170.] 

»  Cooper,  Eq.  PI.  91 ;  Mitf.  Eq.  PI.  by  Jeremy,  250,  251. 

•  Mitf.  Eq.  PL  by  Jeremy,  85;  Cooper,  Eq.  PI.  95;  Hartwell ».  Townsend,  6  Bro. 

(a)  The  bill  of  review  should  jitate  111  HI.  176.  The  same  rule  applies  to  a 
the  plaintifPs  interest  and  how  he  wiU  bill  In  the  nature  of  a  bill  of  review. 
be  benefited  by  a  change  in  the  decree.     Bell  r.  Johnson,  111  HI.  874. 

BiggB  V.  Huffman,  88  W.  Va.  426.  (c)  The  errors  must  be  errors  of  law 

(b)  Chicago  Building  Society  o.  Haas,     apparent  in  the  prooeeduigs  and  decree. 
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§  412.  Secondly.  A  bill  of  review  may  be  brought  upon  the 
diBCoverj  of  new  matter ;  such,  for  example,  as  the  discovery  of 
a  release,  or  a  receipt,  which  would  change  the  merits  of  the 
claim,  upon  which  the  decree  was  founded.^  (a)  But  leave  of  the 
cx)urt  must  be  obtained,  before  a  bill  of  review  can  be  filed  on 
this  ground ;  (b)  which  leave  to  file  it  will  not  be  granted  without 
an  affidavit,  that  the  new  matter  could  not  be  produced  or  used 
by  the  party  claiming  the  benefit  of  it  in  the  original  cause. 
The  affidavit  must  also  state  the  nature  of  the  new  matter,  in 
order  that  the  court  may  exercise  its  judgment  upon  its  relevancy 
and  materiality.' (<?) 

§  413.  Both  of  these  considerations,  to  which  the  affidavit 
applies,  are  indispensable.  In  the  first  place,  the  new  matter 
must  be  relevant  and  material,  and  such  as,  if  known,  might 
probably  have  produced  a  different  determination.'  In  other 
words,  it  must  generally  be  new  matter,  to  prove  what  was  be- 

Parl.  289;  s.  o.  2  Bro.  Part  107,  Tomlin's  ed.;  Slingsbj  o.  Hale,  1  Ch.  Cat.  122; 
8.  o.  1  Eq.  Abr.  169. 

1  Cooper,  Eq.  PL  91 ;  Standish  v.  Radley .  2  Atk.  178 ;  Wjatt  Pr.  Reg.  98 ;  Gilb. 
For.  Rom.  186,  187. 

3  Cooper,  £q.  PI.  92;  Mitf.  Eq.  PI.  by  Jeremy,  84;  GUb.  For.  Rom.  186-188; 
Wyatt,  Pr.  Reg.  96. 

«  Mitf.  £q.  PL  by  Jeremy,  84,  86 ;  Wyatt,  Pr.  Reg.  96 ;  Ord  v.  Noel,  6  Mad.  127 
Blake  v.  Foeter,  2  Molloy,  867;  Wuer  v.  Blachly,2  Johns.  Ch.  488;  LiFingstonv. 
Hubbs,  8  Johot.  Ch.  124.  


and  these  must  be  specified  in  the  bill 
of  review.  Rodgers  v.  IMbrell,  6  Lea 
(Tenn.),  69;  Ward  v.  Kent,  Id.  128.  They 
must  be  errors  in  substance.  McCall  v. 
McCurdy,  69  AU.  66. 

(a)  In  Taylor  v.  Sharp,  8  P.  Wms. 
871,  Lord  Talbot  held  that  the  new 
matter  must  be  a  release,  receipt,  or 
like  evidence  in  writing,  so  that  a  vexa- 
tious person  may  not  resort  to  a  bill  of 
review  for  the  oppression  and  delay  of 
his  adversary.  And  the  following  au- 
thorities incline  that  way.  Respass  v, 
McClanahan,  Hard.  (Ky.),  842;  Kent, 
Ch.  in  Livingston  v.  Hubbs,  8  Johns.  Ch. 
124;  Story,  J.  in  Dexter  v,  Arnold,  6 
Mason,  808,  814.  Other  authorities, 
however,  expressly  hold  that  oral  evi- 
dence, as  well  as  written,  whether  re- 
lating to  facts  controverted  at  the  final 
bearing  or  to  entirely  new  facts,  if  found 


by  the  court  .to  be  material  and  vital  to 
a  true  result,  will  warrant  the  granting 
of  leave  to  file  a  bill  of  review.  Massie 
V.  Graham,  8  McLean,  41 ;  Thomas  v. 
Rawlings,  34  Beav.  60;  Long  v.  Gran- 
berry,  2  Tenn.  Ch.  86;  Perkins  v.  Par- 
tridge, 80  N.  J.  Eq.  669.  And  in  the 
recent  case  of  Traphagen  v.  Voorhees, 
46  N.  J.  £q.  41,  Van  Fleet,  V.  C.  said : 
'*  In  my  Judgment,  no  consideration  of 
either  justice  or  policy  exists  why 
oral  evidence,  if  it  is  of  sufficient  weight 
to  convince  the  court  that  its  decree  is 
erroneous,  and  it  is  shown  that  it  oould 
not,  by  the  use  of  reasonable  diligence, 
have  been  discovered  in  time  to  be  used 
on  the  final  hearing,  should  not  be  held 
to  be  a  sufllcient  ground  for  granting 
leave  to  file  a  bill  of  review.'* 

(6)  Post,  §  417. 

(c)  Tilghman  v.  Werk,  89  Fed.  Rep.  680. 
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fore  in  issue,  and  not  to  prove  a  title  not  before  in  issue ;  not  to 
make  a  new  case,  but  to  establish  the  old  one.*  In  the  next 
place,  the  new  matter  must  have  first  come  to  the  knowledge  of 
the  party,  after  the  time  when  it  could  have  been  used  in  the 
cause  at  the  original  hearing.  Lord  Bacon's  Ordinance  says, 
in  one  part,  it  must  be  "  after  the  decree. "  But  that  seems  cor- 
rected by  the  subsequent  words,  "  and  could  not  possibly  have 
been  used  at  the  time  when  the  decree  passed,"  which  words 
point  to  the  period  of  the  publication  of  tlie  testimony.  And, 
accordingly,  it  is  now  the  established  exposition  of  the  Ordi- 
nance, that  the  new  matter  shall  not  have  been  discovered  until 
after  publication  has  passed.^ 

§  414.  In  the  next  place,  another  qualification  of  the  rule, 
quite  as  important  and  instructive,  is,  that  the  matter  must  not 
only  be  new,  but  it  must  be  such,  as  the  party,  by  the  use  of 
reasonable  diligence,  could  not  have  known ;  for  if  there  be  any 
laches  or  negligence  in  this  respect,  that  destroys  the  title  to  the 
relief.*  (a) 

1  Dexter  v.  Arnold.  6  Mason,  808;  Young  v,  Keighly,  16  Ves.  848,  864.  But  see 
Partridge  p.  Usbome,  6  Russ.  196. 

>  Dexter  r.  Arnold,  6  Mason,  808;  Mitf.  £q.  PI.  by  Jeremy,  84.  86 ;  Ord  v.  NoeU 
6  Mad.  127 ;  Wiser  v.  Blachly,  2  Johns.  Ch.  488 ;  Livingston  v.  Hubbs,  8  Johns.  Ch. 
124.  Lord  Hardwicke  is  reported  to  have  said,  that  the  words  of  Lord  Bacon  are 
dark.  But  that  the  construction  has  been,  that  the  new  matter  must  have  come  to 
the  knowledge  of  the  party  after  publication  passed.  Patterson  v.  Slaughter,  Ambler, 
203;  Norris  i;.  Le  Neve,  3  Atk.  26.  [If  the  newly  discovered  evidence  was  known 
to  the  solicitor  of  the  plaintiff  in  season  to  be  used,  but  was  not  known  to  the 
plaintiff  himself,  a  bill  of  review  will  not  be  granted.  Greenlee  v.  McDowell,  4 
Ired.  Eq.  481] 

*  Dexter  v.  Arnold,  6  Mason,  312,  320,  321 ;  [Massie  o.  Graham,  3  McLean,  41 ; 
Jenkins  v.  Brewitt,  7  Blackf.  329 ;  Stevens  v.  Hey,  16  Ohio,  318 ;  Hughes  d.  Jones,  2 
Md.  Ch.  Dec.  298 ;  Robinson  v.  Sampson,  26  Maine,  11 ;]  Bingham  v,  Dawson,  Jac. 
248 ;  Livingston  v.  Hubbs,  3  Johns.  Ch.  124;  Pendleton  v.  Fay,  3  Paige,  204 ;  Ord  v. 
Noel,  6  Mad.  i27.  That  doctrine  was  expounded  and  adhered  to  by  Lord  Eldon  in 
Toung  p.  Keighly.  16  Ves.  848,  and  was  acted  upon  by  Lord  Manners,  in  Barrington 


(a)  Rubber  Co.  o.  Goodyear,  9  Wall.  L.  R.  18  Eq.  678.    In  this  case  it  was 

806;  Priestley's  Appeal,    127  Penn.  St  doubted  whether  it  is  necessary  for  an 

420.    An  infant  who  petitions  for  leave  infant  to  obtain  leave  of  court  in  order 

to  file  a  bill  of  review,  will  not  be  re-  to  file  a  bill  of  review.    See  Clark  v. 

quired  to  give  evidence  that  the  knowl-  Garrett,  6  Lea  (Tenn.),  262 ;  Kingsbury 

edge  of  the  facts  relied  upon  could  not  t;.  Buckner,  134    U.    S.  660 ;  Loyd  v. 

have    been     previously    obtained    by  Malone  (23  111.  43),  74  Am.  Dec.  179. 
reaaonabla   diligence.    In  re   Hoghton, 
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§  416.  It  has  been  remarked  by  Lord  Redesdale,  that  "  It  has 
been  questioned,  whether  the  discovery  of  new  matter,  not  in 
issue  in  the  cause,  in  which  a  decree  has  been  made,  could  be 
the  groimd  of  a  bill  of  review ;  and  whether  the  new  matter,  on 
which  bills  of  review  have  been  founded,  has  not  always  been 
new  matter  to  be  used  as  evidence  to  prove  matter  in  issue,  in 
some  manner,  in  the  original  bill.  A  case,  indeed,  can  rarely 
happen,  in  which  new  matter  discovered  would  not  be,  in  some 
degree,  evidence  of  matter  in  issue  in  the  original  cause,  if 
the  pleadings  were  properly  framed.  Thus,  if  after  a  decree, 
founded  on  a  revocable  deed,  a  deed  of  revocation  and  new 
limitation  were  discovered ;  as  it  would  be  a  necessary  allegation 
of  title  under  the  revocable  deed,  that  it  had  not  been  revoked, 
the  question  of  revocation  would  have  been  in  issue  in  the  origi- 
nal cause,  if  the  pleadings  had  been  properly  framed.  So,  if,  after 
a  decree,  founded  on  a  supposed  title  of  a  person  claiming  as  heir, 
a  settlement  or  will  were  discovered,  which  destroyed  or  quali- 
fied that  title,  it  would  be  a  necessary  allegation  of  the  title  of 
the  person  claiming  as  heir,  that  the  ancestor  died  seised  in  fee- 
simple,  and  intestate.  But  if  a  case  were  to  arise,  in  which  the 
new  matter  discovered  could  not  be  evidence  of  any  matter  in 
issue  in  the  original  cause  and  yet  clearly  demonstrated  error  in 
the  decree,  it  should  seem,  that  it  might  be  used  as  ground  for 
a  bill  of  review,  if  relief  could  not  otherwise  be  obtained,  (a)  It 
is  scarcely  possible,  however,  that  such  a  case  should  arise, 
which  might  not  be  deemed  in  some  degree  a  case  of  fraud,  and 
the  decree  impeachable  on  that  ground.  In  the  case,  where  the 
doubt  before  mentioned  appears  to  have  been  stated,  the  new 
matter  discovered  and  alleged  as  ground  for  a  bill  of  review, 
was  a  purchase  for  valuable  consideration,  without  notice  of  the 
plaintiff's  title.  This  could  only  be  used  as  a  defence.  And  it 
seems  to  have  been  thought,  that,  although  it  might  have  been 
proper,  under  the  circumstances,  if  the  new  matter  had  been 

V.  O'Brien,  2  Ball  &  B.  140,  and  Blake  v.  Foster,  2  Ball  &  B.  457,  461.  It  was  fally 
recognized  by  Mr.  Chancellor  Kent,  and  received  the  sanction  of  his  high  authority 
in  Wiser  r.  Blachly,  2  Johns.  Ch.  488,  and  Barrow  v.  Rhinelander,  3  Johns.  Ch.  120. 
And  in  the  very  recent  case  of  Bingham  r.  Dawson,  Jac.  243,  Lord  Eldon  infbsed 
into  it  additional  rigor.  See,  also,  Hodson  v.  Ball,  U  Sim.  466,  463 ;  8.  a  1  PhilL  177, 
182  ;  Ante,  §  338. 

(a)  Ballard  v.  Searls,  180  U.  S.  50,  55. 
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discovered  before  the  decree,  to  have  allowed  the  defendant  to 
amend  his  answer,  and  put  it  in  issue ;  yet  it  could  not  be  made 
the  subject  of  a  bill  of  review ;  because  it  created  no  title  para- 
mount to  the  title  of  the  plaintiff,  but  merely  a  ground  to  induce 
a  court  of  equity  not  to  interfere.^  And  where  a  settlement  had 
been  made  on  a  marriage  in  pursuance  of  articles,  and  the  settle- 
ment following  the  words  of  the  articles  had  made  the  husband 
tenant  for  life,  with  remainder  to  the  heirs  male  of  his  body ; 
and  the  husband,  claiming  as  tenant  in  tail  under  the  settle- 
ment, had  levied  a  fine  and  devised  to  trustees,  principally  for 
the  benefit  of  his  son ;  and  the  trustees  had  obtained  a  decree  to 
carry  the  trusts  of  the  will  into  execution  against  the  son ;  the 
son  afterwards,  on  discovery  of  the  articles,  brought  a  bill  to 
have  the  settlement  rectified  according  to  the  articles,  and  a 
decree  was  made  accordingly/^  In  this  case,  the  new  matter 
does  not  appear  to  have  been  evidence  of  matter  in  issue  in  the 
first  cause,  but  created  a  title  adverse  to  that  on  which  the  first 
decree  was  made.*  (a) 

^  Toang  V.  Keighly,  16  Yes.  848,  854. 

3  Roberu  o,  Kingsly,  1  Yes.  288. 

«  Mitf.  Eq.  PI.  by  Jeremy,  86-87,  and  cases  there  cited;  Gilb.  For.  Rom.  186. 
This  subject  which  seems  involved  in  some  difficulty,  was  a  good  deal  investigated 
in  the  case  of  Dexter  v,  Arnold,  6  Mason,  313,  where  the  court  said  :  "  Upon  another 
point  perhaps  there  is  not  a  uniformity  of  opinion  in  the  authorities.  I  allude  to  the 
distinction  taken  in  an  anonymous  case  in  2  Freem.  81,  where  the  chancellor  said, 
'  that  wliere  a  matter  of  fact  was  particularly  in  issue  before  the  former  hearing 
though  you  have  new  proof  of  that  matter,  upon  that  you  shall  never  have  a  bill  of 
review.  But  where  a  new  fact  is  alleged,  that  was  not  at  the  former  hearing,  there  it 
may  be  a  ground  for  a  bill  of  review.'  Now,  assuming  that  under  certain  circum- 
stances, new  matter,  not  evidence,  that  is,  not  in  issue  in  the  original  cause,  but 
clearly  demonstrating  error  in  the  decree,  may  support  a  bill  of  review,  if  it  is  the 
only  mode  of  obtaining  relief;  still  it  must  be  admitted,  that  the  general  rule  is,  that 
the  new  matter  must  be  such  as  is  relevant  to  the  original  case  in  issue.  Lord 
Hardwicke,  in  Norris  o.  Le  Neve,  8  Atk.  38,  35,  is  reported  to  have  admitted,  that  a 
bill  of  review  might  be  founded  upon  new  matter,  not  at  all  in  issue  in  the  former 
cause,  which  seems  contrary  to  his  opinion  in  Patterson  r.  Slaughter,  Ambler,  298, 
or,  upon  matter,  which  was  in  issue  but  discovered  since  the  hearing.  But  the  very 
X>oint  in  2  Freeman,  81  (if  I  rightly  understand  it),  is,  that  a  newly  discovered  fact 
is  ground  for  a  bill ;  but  not  newly  discovered  evidence  in  proof  of  any  fact  already 
in  issue.    This  seems  to  me  at  variance  with  Lord  Bacon's  Ordinance ;  for  it  is  there 


(a)  A  change  of  ruling  by  the  State  ing  of  a  material  collateral  decree  may 

Supreme  Court  on  a  question  of  law  and  not  be  new  matter.  Yetterlein  v.  Barker, 

fact  is  not  new  matter.     Tilghroan  v.  45  Fed.  Rep.  741. 
Werk,  80  Fed.  Rep.  680.    So  the  vacat- 
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§  416.  The  doctrine  here  asserted  by  Lord  Bedesdale  seems 
now  to  be  fully  confirmed;  and  it  has  been  established,  that 
matter  discovered  after  a  decree  has  been  made,  although  not 
capable  of  being  used  as  evidence  of  anything,  which  was  pre- 
viously in  issue  in  the  cause,  but  constituting  an  entirely  new 

said,  that  there  may  be  a  reyiew  upon  '  new  matter,  which  hath  arisen  in  time  after 
the  decree/  and  also  '  upon  new  proof,  that  has  come  to  light  after  the  decree 
made,  and  could  not  possibly  have  been  used  at  the  time  when  the  decree  passed. 
It  is  also  contrary  to  wliat  Lord  Hardwicke  lield  in  the  cases  cited  from  8  Atk.  83, 
and  Ambler,  293.  Lord  Eldon  in  Young  v.  Keighly,  16  Yes.  348,  868,  said :  '  The 
ground  (of  a  bill  of  review)  is  error,  apparent  on  the  face  of  the  decree,  or  nio 
evidence  of  a  fact  materially  pressing  upon  tlie  decree,  and  discovered  at  least  after 
publication  in  the  cause.  If  the  fact  had  been  known  before  publication,  though 
some  contradiction  appears  in  the  cases,  there  is  no  authority,  that  new  evidence 
would  not  be  sufficient  ground.'  That  was  also  the  opinion  of  Lord  Manners,  in 
Blake  v,  Foster,  2  Bail  &  B.  467.  Mr.  Chancellor  Kent,  in  Livingston  i7.  Hubbs,  3 
Johns.  Ch.  124,  adopted  the  like  conclusion,  and  he  seemed  to  think,  that  such  new 
evidence  must  not  be  a  mere  accumulation  of  witnesses  to  the  same  fact;  but  some 
stringent  written  evidence  or  newly  discovered  papers.  Gilbert,  in  his  Forum 
Romanum,  ch.  10,  p.  186,  leans  to  the  same  limitation ;  for  he  says,  that  in  bills  of 
review,  '  they  can  examine  to  nothing,  that  was  in  the  original  cause,  unless  it  be 
matter  happening  subsequent,  which  was  not  before  in  issue,  or  upon  matter  of 
record  or  writing  not  known  before ;  for  if  the  court  should  give  them  leave  to 
enter  into  proofs  upon  the  same  points,  that  were  in  issue,  that  would  be  under  the 
same  mischief  as  the  examination  of  witnesses  after  publication,  and  an  inlet  into 
manifest  perjury.'  There  is  much  good  sense  in  such  a  distinction  operating  upon 
the  discretion  of  the  court  in  refusing  a  bill  of  review ;  and  I  should  be  glad  to  know, 
that  it  has  always  been  adhered  ta  It  is  certain,  that  cumulative  written  evidence 
has  been  admitted ;  and  even  written  evidence  to  contradict  the  testimony  of  a  wit- 
ness. That  was  the  case  of  Attorney  General  ».  Turner,  Ambler,  687.  Willan  v, 
Willan,  16  Ves.  72,  88,  supposes  that  new  testimony  of  witnesses  may  be  admissible. 
If  it  be  admissible  (upon  which  I  am  not  called  to  decide),  it  ought  to  be  received 
with  extreme  caution,  and  only  when  it  is  of  such  a  nature  as  ought  to  be  decisive 
proof.  There  is  so  much  of  just  reasoning  in  the  opinion  of  the  Court  of  Appeals  of 
Kentucky  on  this  subject,  that  I  should  hesitate  long  before  I  should  act  against  it.*' 
See  also  Kespass  v.  McClanahan,  Hardin  (Ky.),  342 ;  Gilb.  For.  Rom.  180;  and  the 
doctrine  of  Lord  Eldon  in  Young  v.  Keighly,  16  Ves.  364 ;  Livingston  v.  Hubbs,  3 
Johns.  Ch.  124.  The  court  has  refused  its  leave  to  file  a  bill  of  review,  where  it 
would  have  been  the  means  of  introducing  an  entirely  new  case,  of  the  matter 
of  which  the  plaintiff  was  sufficiently  well  apprised  to  have  been  able,  with  the 
exertion  of  reasonable  diligence,  to  have  brought  the  same  at  first  completely  before 
the  court.  Young  v.  Keighly,  16  Ves.  348.  And  see  Ord  ».  Noel,  6  Mad.  127,  and 
Bingham  v.  Dawson,  Jac.  248,  which,  although  cases  relating  to  supplemental  bills 
in  the  nature  of  bills  of  review,  illustrate  this  principle.  See  also  Ludlow  v.  Lord 
Macartney,  2  Bro.  P.  C.  67,  Tomlins'  ed. ;  I^  Neve  v.  Norris,  2  Bro.  P.  C.  73,  Tom- 
lins'  ed.  ;  M'Niell  v.  Cahill,  2  Bligii,  228;  Roberts  r.  Kingsly,  1  Ves.  288.  If  this  last 
case  is  accurately  reported,  the  bill  seems  to  have  been  filed  without  the  previous 
leave  of  the  court ;  and  on  the  hearing,  an  inquiry  was  directed  as  to  the  ftct  of  the 
discovery  of  the  articles.    See  Young  u,  Keighly,  16  Ves.  848. 
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issue,  may  yet  be  the  subject  of  a  bill  of  review,  or  of  a  supple- 
meutal  bill  in  the  nature  of  a  bill  of  review.^ 

§  417.  In  the  next  place,  there  is  another  important  qualifica- 
tion, which  is  indeed  deducible  from  the  very  language  of  Lord 
Bacon's  Ordinance ;  and  that  is,  that  the  granting  of  such  a  bill 
of  review  for  a  new-discovered  evidence,  is  not  a  matter  of  right, 
but  it  rests  in  the  sound  discretion  of  the  court  It  may,  there- 
fore, be  refused,  although  the  facts,  if  admitted,  would  change 
the  decree,  where  the  court,  looking  to  all  the  circumstances, 
shall  deem  it  productive  of  mischief  to  innocent  parties,  or  for 
any  other  cause  unadvisable.^(a) 

§  418.  A  bill  of  review  upon  new-discovered  matter  has  been 
permitted  even  after  an  affirmance  of  the  decree  in  parliament 
As  where,  after  a  decree  dismissing  a  bill,  and  which  dismissal 
was  affirmed  in  the  House  of  Lords,  a  bill  of  review  was  brought 
for  discovery  of  a  deed,  said  to  be  burnt  pending  the  appeal, 
which  made  out  the  plaintiff's  title ;  and  the  bill  was  in  order 
that  after  such  discovery,  the  plaintiff  might  apply  to  the  Lords 
for  relief;  the  defendant  demurred  to  the  bill:  but  the  de- 
murrer was  overruled,  and  the  defendant  ordered  to  answer. 
And  a  bill  of  review  may  be  brought  after  one  bill  of  review 
already  filed ;  as  if  upon  a  bill  of  review  a  decree  has  been  re- 
versed, another  bill  of  review  may  be  brought  upon  the  decree  of 
reversal.^    But,   if  a  demurrer  has  been  allowed  to  a  bill  of 


1  Partridge  v.  Usborae,  6  Rom.  106;  [Massie  v.  Graham,  8  McLean,  41.]  But 
aee  Tonng  v.  Keighly,  16  Ves.  864. 

*  Bennet  v.  Lee,  2  Atk.  628;  WiUon  v.  Webb,  2  Cox,  8;  Toung  v,  Keighly,  16 
Vea.  848;  Perry  v.  Phelips,  17  Ves.  17(^-178;  Ord  v,  Noel,  6  Mad.  127 ;  Partridge  v. 
Usbome,  6  Rasa.  246;  Dexter  v.  Arnold,  6  Maaon,  816;  Thomas  v.  Hanrie,  10 
Wheat  146;  Wood  v,  Mann,  2  Sumner,  316;  Ante,  §  412.  See  Hodson  u.  Ball, 
11  Sim.  466,  463 ;  a.  c.  1  PhiU.  177, 182 ;  Ante,  §  838  ;  Post,  §  421 ;  [Massie  v. 
Graham,  3  McLean,  41 ;  P.  &  M.  Bank  o.  Dundas,  10  Ala.  661 ;  Taylor  v.  Taylor, 
1  Mac.  &  Gord.  406.] 

*  Cooper,  £q.  PL  02,  and  cases  there  cited;  Mitf.  £q.  PI.  by  Jeremy,  88.  But 
see  Staflbrd  v,  Bryan,  2  Paige,  46. 


(a)  Falcke  v.  Scottish  Imperial  Ins.  Dunbar,  32  W.  Va.  336;  McDowell  p. 
Co.  67  L.  T.  H.  a.  30.  A  bill  of  reyiew  Perrine,  36  N.  J.  Eq.  632 ;  or  if  the  facts 
will  not  lie  if  the  evidence  is  simply  cu-  relied  upon  are  irrelevant  and  immaterial. 
muUtive  or  confirmatory ;  Southard  p.  Lorentz  v,  Lorentz,  82  W.  Va.  666 ;  Pro- 
Russell,  16  How.  647 ;  Purcell  v.  Miner,  videnoe  Rubber  Co.  v.  Goodyear,  9  Wall. 
4  WalL  619;    Sewing   Machine  Co.  v.  806 ;  Aholtz  p.  Durfee,  122  HI.  286.    Pei^ 
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review,  a  new  bill  of  review  upon  the  same  ground  will  not  be 
allowed.^ 

§  419,  We  have  already  seen  that  a  bill  of  review  for  error 
apparent  on  the  face  of  a  decree,  must  be  brought  within  the 
same  period,  which  limits  writs  of  error  at  law.*  (a)  The  question 
may  arise,  whether  the  like  limitation  applies  to  bills  of  review 
upon  new-discovered  facts  and  evidence.  There  can  be  no  doubt 
that  it  will  be  a  good  bar,  that  the  bill  of  review  is  not  brought 
within  the  period  limited  for  writs  of  error,  after  the  discovery 
of  the  new  facts  or  evidence.  But  the  point,  intended  to  be 
stated,  is,  whether  any  bill  of  review  will  lie  after  the  lapse  of 
that  period,  from  the  time  of  making  the  decree,,  although  the 
bill  of  review  is  brought  within  the  prescribed  period  after  the 
discovery  of  the  new  facts  or  evidence.  There  does  not  seem  to 
be  any  decision  settling  the  point;  and,  as  the  allowance  of  a 
bill  of  review  for  new-discovered  evidence  is  discretionary  with 
the  court,  it  is  scarcely  probable,  that  it  will  arise  in  judgment, 
as  the  lapse  of  time  will  always  have  great  weight  with  the 

1  Mitf.  £q.  PI.  bj  Jeremy,  88 ;  Cooper,  £q.  PI.  03 ;  Dnnnj  v.  Filmore,  1  Vem.  136. 
s  Ante,  §  410. 


Jury  and  fraud,  when  alleged  as  ground  of 
review,  must  have  had,  to  be  available,  a 
controlling  interest  in  the  decision  upon 
the  merits.  Kimberly  v.  Arms,  40  Fed. 
Kep.  648.  See  Maddoz  v.  Apperson,  14 
Lea,  696 ;  Ex  parte  House,  28  Ch.  D.  610 ; 
Nickle  V.  Stewart,  111  U.  S.  776 ;  Ricker 
V.  Powell,  100  U.  S.  104 ;  Craig  v.  Smith, 
Id.  226;  Buckingham  v.  Coming,  29  N.  J. 
Eq.  288 ;  Priestley's  Appeal,  127  Penn.  St. 
420;  Davis  S.  M.  Co.  p.  Dunbar,  32  W. 
Va.  335 ;  Hatcher  r.  Hatcher,  77  Va.  600 ; 
Finley  v.  Taylor,  8  Baxter  (Tenn.),  287 ; 
Webster  v.  Diamond,  36  Ark.  632.  The 
leave  cannot  be  granted  as  to  a  part  only 
of  the  grounds  alleged  in  the  bill  of  re- 
view. Kimberly  v.  Arms,  40  Fed.  Rep. 
648 ;  136  U.  S.  629. 

(a)  That  bills  of  review  for  error  ap- 
parent are  in  some  respects  analogous  to 
writs  of  error,  see  Kingsbury  d.  Buckner, 
134  U.  S.  660,672.  In  the  Federal  Courts, 
a  Circuit  Court  cannot  entertain  a  bill  to 
review  its  decree,  when  made   in  pur- 


suance of  a  mandate  Arom  the  Supreme 
Court  on  appeal,  without  leave  of  the 
latter  court,  either  for  error  apparent  or 
new  evidence.  Kimberly  v.  Arms,  40 
Fed.  Rep.  648;  180  U.  S.  629.  See 
Tilghman  u,  Werk,  39  Id.  680;  Hurt  r. 
Long  (Tenn.),  16  S.  W.  968 ;  Connolly  u. 
Connolly,  82  Gratt.  667;  Reynolds  v.  Rey- 
nolds ( Va.),  13  S.  E.  306.  In  these  courts 
a  bill  of  review  for  error  apparent  must 
be  filed  within  two  years,  in  analogy  to 
the  time  allowed  for  an  appeal.  Ens- 
mtnger  v.  Powers,  108  U.  S.  292 ;  Mc- 
Donald V,  Whitney,  39  Fed.  Rep.  466 ; 
Sloan  V.  Sloan,  102  111.  681;  Dunlevy 
V.  Dnnlerj,  88  Fed.  Rep.  469 ;  Beach  v. 
Mosgrove,  16  Fed.  Rep.  306 ;  Taylor  v. 
Charter  Oak  Life  Ins.  Co.  8  McCrary, 
484.  If  the  bill  is  based  upon  matter' 
discovered  after  the  time  has  expired 
for  an  appeal,  it  is  laches  not  to  file  it 
promptly  after  such  matter  is  discovered. 
Central  Trust  Co.  v.  Grant  Locomotive 
Works.  136  U.  S.  207. 
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court  in  refufiing  the  application,  in  connection  with  the  other 
circumstances.^ 

§  420.  Let  us  now  consider  the  frame  of  a  bill  of  review.  In 
a  bill  of  this  nature,  it  is  necessary  to  state  the  former  bill,  and 
the  proceedings  thereon ;  the  decree,  and  the  point,  in  which  the 
party  exhibiting  the  bill  of  review  conceives  himself  aggrieved 
by  it;  and  the  ground  of  law,  or  matter  discovered,  upon  which 
he  seeks  to  impeach  it^  And  if  the  decree  is  impeached  on  the 
latter  ground,  it  seems  necessary  to  state  in  the  bill  the  leave 
obtained  to  file  it,  and  the  leave  of  the  discovery.  ^  It  has  been 
doubted,  whether,  after  leave  given  to  file  the  bill,  the  fact  of 
discovery  is  traversable.  But  this  doubt  may  be  questioned,  if 
the  defendant  to  the  bill  of  review  can  offer  evidence,  that  the 
matter  alleged  in  the  bill  of  review  was  within  the  knowledge 
of  the  party,  who  might  have  taken  the  benefit  of  it  in  the  origi- 
nal cause.*  The  bill  may  simply  pray,  that  the  decree  may  be 
reviewed,  and  reversed  in  the  point  complained  of,  if  it  has  not 
been  carried  into  execution.^  If  it  has  been  carried  into  execu- 
tion, the  bill  may  also  pray  the  further  decree  of  the  court  to 
pay  the  party  complaining  of  the  former  decree  into  the  situa- 
tion, in  which  he  would  have  been  if  that  decree  had  not  been 
executed.^  If  the  bill  is  brought  to  review  the  reversal  of  a 
former  decree,  it  may  pray  that  the  original  decree  may  stand.  ^ 

^  The  point  was  before  the  Supreme  Court  in  Thomas  v.  Harrie,  10  Wlieat. 
146, 151 ;  but  the  court  left  it  undecided.  See  also  Mitf.  £q.  PI.  hj  Jeremy,  88; 
Cooper,  £q.  PI.  92, 98. 

2  Mitf.  £q.  PL  by  Jeremy,  88,  89;  Cooper,  Eq.  PL  96. 

'  Ibid.  «  Ibid. 

ft  Ibid.  8  Ibid. 

7  Mitf.  £q.  Pi.  by  Jeremy,  88-90,  and  cases  there  dted;  Cooper,  Eq.  PL  96; 
Dexter  v.  Arnold,  6  Mason,  808, 809.  In  Dexter  v.  Arnold,  5  Mason,  808,  809,  the 
court,  upon  the  hearing  of  the  petition  for  leave  to  file  a  bill  of  review,  allowed  the 
adverse  party  to  file  counter  affidavits.  On  that  occasion,  the  court  said :  **  This 
course,  though  not  very  common,  is,  as  I  conceive,  perfectly  within  the  range  of 
Uie  authority  of  the  court ;  and  may  be  indispensable  for  a  Just  exercise  of  its  func- 
tions, in  granting  or  withholding  the  review.  If,  indeed,  it  were  doubtful,  in  case 
the  bill  of  review  should  be  allowed,  whether  the  defendants  could  by  plea  or 
answer  traverse  the  allegation  in  such  bill,  that  the  matter  of  fact  is  new,  I  should 
not  hesitate  to  inquire,  in  the  most  ample  manner,  into  the  truth  of  such  allegation, 
before  the  bill  was  granted,  in  order  to  prevent  gross  injustice.  But  as  every  such 
bill  of  review  must  contain  an  allegation,  that  the  matter  of  fact  is  new,  it  seems  to 
me  clear,  upon  principle,  that,  as  it  is  vital  to  the  relief,  it  is  traversable  by  plea  or 
answer,  and  must  be  proved,  if  not  admitted  at  the  hearing.  In  Hanbury  v.  Stevens 
(1784),  cited  by  Lord  Redesdale  (Mitf.  £q.  PL  80,  3d  ed.  70;  Id.  4th  ed.  by  Jeremy, 
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The  bill  may  also,  if  the  original  suit  has  become  abated,  be  at 
the  same  time  a  bill  of  revivor.^  A  supplemental  bill  may  like- 
wise be  added,  if  any  event  has  happened,  which  requires  it; 
and  particularly,  if  any  person,  not  a  party  to  the  original  suit, 
becomes  interested  in  the  subject,  he  must  be  made  a  party  to 
the  bill  of  review  by  way  of  supplement*  It  may  be  added,  that 
all  the  parties  to  the  original  bill  ought  to  be  made  parties  to 
the  bill  of  review ;  for  it  is  a  principle  of  natural  justice,  that 
no  one  ought  to  be  affected  by  any  decree  without  his  first  being 
heard.* 

§  421.  Thirdly ;  bills  in  the  nature  of  bills  of  review.  It  has 
been  already  stated  that  the  only  distinction  between  bills  of 
review  and  bills  in  the  nature  of  bills  of  review,  consists  in  the 
enrolment  or  non-enrolment  of  the  decree.  In  the  former  case, 
a  bill  of  review  is  proper;  in  the  latter  case,  a  bill  in  the  nature 
of  a  bill  of  review.^    As,  however,   a  decree  not  signed  and 

80),  the  court  u  reported  to  have  held  that  doctrine.  The  case  of  LeweUen  v.  Mack- 
worth,  2  Atk.  40,  and  Barnard.  Ch.  445,  tliough  very  imperfectly,  and  as  I  should 
think  inaccurately,  reported,  seems  to  me  to  support  the  same  conclusion.  It  lias 
been  relied  on  by  the  best  text-writers  for  that  purpose.  Lord  Redesdale,  in  his 
original  work  on  Equity  Pleadings  (Mitf.  Eq.  PI.  80,  2d  edition),  stated  the  point  as 
one  which  may  be  doubted  ;  but  upon  principle  I  cannot  see  how  that  can  well  be. 
And  in  the  last  edition  (the  third),  revised  by  his  lordship,  I  find  that  he  has  ques- 
tioned the  propriety  of  such  a  doubt."  See  also  Hanbury  v.  Stevens,  cited  in  note 
{k)  to  Mitf.  Eq.  PI.  by  Jeremy,  89. 

1  Ibid. 

<  Mitf.  Eq.  PL  by  Jeremy,  88-00;  Hodson  v.  BaU,  II  Sim.  466, 468;  s.  c.  1  PhiU. 
182 ;  Ante,  §  386. 

>  Cooper,  Eq.  PI.  05. 

4  Ante,  §  408;  Cooper,  Eq.  PI.  88;  Mitf.  Eq.  PI.  by  Jeremy,  90;  Standish  v. 
Radley,  2  Atk.  178 ;  Wyatt,  Pr.  Reg.  96;  Wiser  v.  Blachly,  2  Johns.  Ch.  488 ;  Smith 
V.  Clay,  3  Bro.  Ch.  by  Belt,  6S0,  note ;  s.  o.  Ambler,  645 ;  [Greenwich  Bank  v. 
Loomis,  2  Sandf.  Ch.  70.]  This  is  not  merely  a  formal  distinction ;  but  in  many 
cases  it  is  connected  with  the  rights  of  the  party.  Thus,  although  a  bill  of  review 
lies  for  errors  of  law  apparent  on  the  face  of  a  decree,  yet  it  has  never  been  decided, 
that  a  bill  in  the  nature  of  a  bill  of  review  lies  in  such  a  case ;  for  the  proper  remedy 
may  be  had  by  a  rehearing.  In  Perry  r.  Phelips,  17  Ves.  478,  Lord  Eldon  used  the 
following  language :  "  I  farther  doubt,  upon  this  case,  whether  a  biU  in  nature  of  a 
bill  of  review  can  be  filed  upon  matter  of  law.  Where  the  decree  has  been  enrolled, 
tliere  are  two  grounds  of  review  :  error  apparent ;  and  new  facts,  or  facts  newly  dis- 
covered. In  the  first  case,  the  plaintiff  has  a  right  to  file  a  bill  of  review ;  in  the  two 
latter  cases,  he  must  have  the  leave  of  the  court  When  the  objection  is  upon  matter 
of  law  apparent,  or  a  mistake  in  law,  to  be  collected  from  all  the  pleadings  and  evidence, 
the  decree  not  being  signed  and  enrolled,  it  is  the  subject  of  a  rehearing ;  and  there 
is  no  occasion  for  a  bill  in  nature  of  a  bill  of  review,  unless  a  supplemental  bill  is  also 
necessary  to  introduce  new  facts ;  in  which  case  the  cause  will  come  on  to  be  heard 
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enrolled  may  be  altered  or  reversed  upon  a  rehearing,  without 
the  assistance  of  a  bill  in  the  nature  of  a  bill  of  review,  if  there 

upon  the  matter  of  that  supplemental  bill,  together  with  a  rehearing  of  the  original 
cause.  And  the  court  will  vary  the  decree  upon  the  rehearing ;  taking  into  con- 
sideration the  new  or  lately  discovered  facts.  But  I  apprehend  there  is  no  instance 
of  a  bill  in  nature  of  a  bill  of  review  upon  error  apparent"  Hodson  v.  Ball,  1  Phill. 
177, 180.  In  tliis  last  case.  Lord  Lyndhurst  said :  "  The  original  bill  was,  as  far  as 
related  to  three  of  the  defendants,  a  bill  calling  on  them,  as  executors  and  trustees, 
to  account ;  and  an  account  was  decreed  against  them  in  the  common  form.  The 
supplementary  bill  stated,  that  after  the  decree  had  been  carried  into  the  master's 
office,  it  was  discovered,  for  the  first  time,  that  the  trustees  had  greatly  misconducted 
themselves  in  the  management  of  the  affairs  of  the  trust,  and  it  accordingly  prayed, 
that  they  might  account  for  what,  except  for  their  wilful  neglect  and  default,  might 
have  come  to  tlieir  liands.  So  that  the  decree  prayed  for  by  the  supplemental  bill 
was  essentially  different  from  the  decree  pronounced  by  the  vice-chancellor  upon  the 
original  bill.  On  this  ground  it  was  insisted  that  the  bill  ought  to  be  taken  off  the 
file,  it  having  been  filed  without  the  permission  of  the  court.  In  answer  to  that  it 
was  said,  that  the  bill  was  not  a  supplemental  bill  in  the  nature  of  a  bill  of  review, 
but  a  supplemental  bill  in  aid  of  a  decree ;  and  a  passage  from  Mitf ord's  Treatise  on 
Pleading  was  referred  to,  in  which  it  is  stated,  that  a  supplemental  bill  may  be  filed  in 
aid  of  a  decree,  in  order  that  it  may  be  carried  fully  into  execution.  Now  there  is 
no  doubt  of  the  correctness  of  that  position,  but  the  question  is,  what  is  the  province 
of  a  supplemental  bill  in  aid  of  a  decree  ?  I  apprehend  that  a  supplemental  bill  in 
aid  of  a  decree  cannot  vary  the  principle  of  the  decree.  Its  province  is,  to  carry  out 
the  principle  of  the  decree  ;  to  give  full  and  complete  effect  to  the  decree,  as  it  exists. 
The  instance  that  is  generally  given  of  a  supplemental  bill  in  aid  of  a  decree,  is  of 
this  description ;  where  there  has  been  a  decree  to  account,  but  directions  have  not 
been  sufficiently  given  as  to  the  manner  of  accounting,  and  a  further  decree  is  there- 
fore required  for  the  purpose  of  supplying  this  defect ;  that  is,  of  carrying  into  full 
effect  the  original  decree.  In  the  case  that  was  cited,  of  Dormer  t*.  Fortesque,  8  Atk. 
124,  Lord  Hardwicke  states,  what  seems  to  be  the  foundation  of  the  passage  in  Mit- 
f ord, '  that  supplemental  bills  are  often  brought  even  in  aid  of  a  decree  of  this  court ; ' 
and  he  illustrates  that  by  the  case  to  vrhlth  I  have  referred,  for  he  says,  'as  in  a 
decree  to  account  for  want  of  full  directions  before,' and  the  very  case  of  Dormer 
V.  Fortesque,  seems  to  be  a  case  of  that  description,  because,  there,  the  original 
decree  had  established  the  title,  but  there  was  a  doubt,  whether  the  court  would 
be  justified  in  founding  on  that  decree  and  on  the  existing  record,  an  order  that 
the  party  should  account  for  the  rents  and  profits  from  the  time  when  the  title  of  the 
plaintiff  had  accrued ;  and,  for  the  purpose  of  supplying  that  supposed  omission,  the 
supplemental  bill  was  filed.  Lord  Hardwicke  was  of  opinion,  that  the  proceedings 
were  sufficient,  but  supposing,  he  said,  that  they  were  not,  the  supplemental  bill 
had  rendered  them  sufficient  Now  that  was  strictly  a  supplemental  bill  for  the 
purpose  of  carrying  out  and  accomplishing  the  original  decree,  and  the  object  of  it, 
not  for  the  purpose  of  varying  the  principle  of  the  decree ;  and,  therefore,  I  appre- 
hend, the  distinction  is  that  which  I  have  stated,  —  that  a  supplemental  bill  in  aid  of 
a  decree  is  not  a  supplemental  bill  that  seeks  to  vary  the  principle  of  the  decree, 
but  one  which  takes  the  principle  of  the  decree  as  the  basis,  and  seeks  merely  to 
supply  any  omission  which  there  may  be  in  the  decree,  or  in  the  proceedings,  so  as 
to  enable  the  court  to  give  fiiU  effect  to  its  decision.  Now  the  decree  prayed  for  in 
this  case  is  quite  contrary  to  the  principle  of  the  original  decree.      The  original 
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is  sufficient  matter  to  alter  or  reverse  it,  appearing  upon  the 
former  proceedings,  the  new  investigation  of  the  decree  must  be, 
or  at  least  usually  is,  brought  on  by  a  petition  for  a  rehearing, 
when  there  is  no  defect  to  be  supplied.^ (a) 

decree  was  merely  for  a  common  account.  The  supplemental  bill  prajs  for  an  ac- 
count of  quite  a  different  nature  and  character,  founded  on  the  wrongful  conduct  of 
the  parties ;  for  it  calls  upon  them  to  account,  not  for  what  they  have  received  or 
what  has  come  to  tlieir  hands,  or  to  the  hands  of  others  for  their  use,  but  for  what 
they  might  have  received,  had  it  not  been  for  their  wilful  default.  This,  therefore, 
cannot  be  considered  as  a  supplemental  bill  in  aid  of  a  decree,  because  it  proceeds 
upon  a  principle  quite  difierent  from  that  of  the  original  decree.  It  does  not  seek 
to  carry  out  that  decree ;  it  is  not  in  furtherance  of  that  decree,  but  for  the  accom- 
plishment of  quite  a  different  object ;  and  I  think  the  plaintiff  himself  has  pronounced 
his  own  opinion  of  the  nature  of  the  bill  upon  the  very  face  of  the  bill  itself,  for  he 
has  introduced  an  averment,  tliat  the  supplemental  matter  has  been  discovered  since 
the  original  decree  was  pronounced,  — an  averment  which  is  necessary  tor  the  pur- 
pose of  supporting  a  supplemental  bill  in  tlie  nature  of  a  bill  of  review,  but  which  is 
not  required  in  a  supplemental  biU  in  aid  of  a  decree."  Ante,  §  838,  861  a ;  Post^ 
§  422. 

A  Mitf.  Eq.  PI.  by  Jeremy,  90,  91 ;  Cooper,  £q.  PI.  89, 98 ;  Gilb.  For.  Rom.  188 ; 
Wyatt,  Pr.  Reg.  96,  99;  SUndish  v.  Radley,  2  Atk.  178;  Moore  v,  Moore,  2  Ves. 
698 ;  Perry  t;.  Phelips,  17  Ves.  173,  176,  178 ;  Pendleton  v.  Fay,  3  Paige,  204 ; 
Wiser  v.  Blachly,  2  Johns.  Ch.  488.  The  following  note  from  Mitf.  Eq.  PI.  by 
Jeremy,  90,  may  be  here  usefully  cited  :  *'  The  rehearing,  which  is  thus  &r  alluded 
to,  not  being  sought  in  respect  of  any  new  matter,  is  obtained  upon  certificate 
of  counsel  (18  Ves.  826)  by  a  petition  merely,  which  states  the  case  as  brought 
before  the  court,  when  the  decree  was  made  (Wood  v,  Griffith,  1  Mer.  36) ;  and 
the  grounds,  on  which  the  rehearing  is  prayed  (1  Sch.  &  Lefr.  898).  And  here  it 
may  not  be  improper  to  notice,  that  the  court  will  not,  without  consent  (8  Swanst 
284),  vary  a  decree  after  it  has  been  passed  and  entered,  except  as  to  mere  clerical 
errors  (Lane  t*.  Hobbs,  12  Ves.  468;  Weston  v.  Haggerston,  Cooper,  134;  Hawker  t^. 
Duncombe,  2  Mad.  891 ;  3  Swanst.  234 ;  Tomlins  v.  Palk,  1  Russ.  476) ;  or  matters 
of  course  (Pickard  v.  Mattheson,  7  Ves.  298;  Newhouse  v.  Mitford,  12  Ves.  466); 


(a)  In  some  of  the  states  where  the 
English  practice  of  enrolment  has  not 
been  adopted,  the  ending  of  the  term  in 
chancery  is  considered  as  having  the 
same  effect  as  the  enrolment,  upon  the 
rif^ht  to  bring  a  petition  for  rehearing. 
This  is  the  rule  in  the  Federal  Courts 
under  Equity  rule  88.  Roemer  o.  Simon, 
91  U.S.  149 ;  Lewisburg  Bank  v.  Sheffey, 
146  U.  S.  445 :  88  Fed.  Rep.  316;  The  Com- 
fort,  32  Fed.  Rep.  827 ;  Glenn  v.  Dim- 
mock,  43  Fed.  Rep.  660.  And  as  the  term 
in  chancery  is  considered  as  open  until 
the  next  one  begins,  although  the  sittings 
of  the  court  may  have  closed,  the  decree 
will  not  be  regarded  as  enrolled,  so  as  to 


be  beyond  the  power  of  the  court  to  re- 
hear, until  the  commencement  of  the 
next  term.  After  that  time  the  proceed- 
ing must  be  by  bill  of  review.  See 
Brooks  r.  Raihroad  Co.  102  U.  8.  107; 
United  Lines  T.  Co.  v.  Stevens,  67  Md. 
166 ;  Morris  v.  Peyton,  29  W.  Va.  201 ; 
Nowland  v.  Glenn,  2  Md.  Ch.  868 ;  Leach 
V.  Jones,  11  R.  L  386.  But  if  there  is 
error  on  the  face  of  the  record,  as  when  a 
statute  is  on  appeal  declared  invalid  as 
being  in  contravention  of  the  common 
law,  and  no  final  decree  has  been  entered, 
the  petition  for  rehearing  may  be  treated 
as  a  bill  of  review  Knox  v.  Columbia 
Liberty  Iron  Co.  42  Fed.  Rep.  378. 
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§  422.  The  true  office  of  this  sort  of  bill,  as  now  used,  is  to 
bring  before  the  court  new  matter,  discovered  since  publication 

unless  upon  a  petition  of  rehearing  or  upon  a  bill  of  review,  or  bill  in  the  nature  of 
a  biU  of  review  (4  Mad.  82 ;  Grey  t;.  Dickenson,  4  Mad.  464 ;  Brackenbury  v.  Brack- 
enbury,  2  Jac.  &  Walk.  891 ;  Willis  v.  Parkinson,  8  Swanst.  288 ;  Brookfield  r. 
Bradley,  2  Sim.  &  Stu.  64) ;  according  as  the  decree  has,  or  has  not,  been  signed 
and  enrolled ;  and  as  it  is  sought  to  have  the  case  reheard  as  originally  brought 
before  the  court,  or  accompanied  with  new  matter."    Though  the  court  generally 
leaves  the  question  of  reheariDg  to  the  certificate  of  counsel,  it  reserves  nevertheless 
its  power  and  jurisdiction,  and  will,  under  certain  circumstances,  sustain  an  appli- 
cation to  take  the  petition  off  the  file.  Gwynne  t;.  Edwards,  9  Beav.  22.    But  where 
a  person  not  a  party  to  the  suit,  is  desirous  of  obtaining  a  rehearing,  he  must  apply 
for  leave  to  present  a  petition  to  rehear.    Ibid.    In  some  cases  a  rehearing  will  be 
allowed  by  the  court,  notwithstanding  the  application  for  the  rehearing  is  made  after 
the  ordinary  time  allowed  for  the  purpose ;  as,  for  example,  where  a  decree  not  final 
in  its  nature,  or  which  has  been  only  partially  acted  on,  is  radically  erroneous,  so 
that  upon  an  appeal  it  would  be  reversed.    Ackland  v,  Braddick,  8  Y.  &  Coll.  287. 
The  English  practice  with  regard  to  rehearings  has  not  found  favor  in  the  United 
States.    In  Jenkins  v.  Eldredge,  8  Story,  299,  the  court  said  as  follows :  "  But  I  de- 
sire to  say  a  few  words  on  this  occasion  as  to  rehearings  of  equity  causes,  in  this 
court*,  upon  the  original  evidence.    They  have  been  exceedingly  rare  in  this  court, 
I  admit,  as,  in  my  judgment,  they  ought  to  be,  unless  some  plain,  and  obvious,  and 
palpable  error,  or  omission,  or  mistake,  in  something  material  to  tlie  decree,  is 
brought  to  the  notice  of  the  court,  which  had  before  escaped  its  attention.    But  if  a 
rehearing  were  to  be  granted  upon  the  mere  certificate  of  counsel,  who  had  argued 
the  cause,  that,  in  their  judgment,  the  decree  was  erroneous  (a  certificate,  which, 
with  great  sincerity  and  readiness,  would  almost  always  be  given  by  the  counsel),  it 
is  obvious,  that  in  the  great  mass  of  equity  causes  of  a  difficult  and  important  nature, 
in  this  court,  depending  upon  confiicting  views  of  law,  and  abo  upon  confiicting,  and 
often  irreconcilable,  evidence,  a  rehearing  would  be  almost  a  matter  of  course ;  and 
considering  the  vast  time  occupied  in  hearing  such  causes,  there  would  be  little 
time  left  for  the  court  to  devote  itself  to  any  other  business,  and  the  other  suitors  in 
the  court  would  suffer  the  most  oppressive  delays,  and  often,  the  most  irremediable 
ii^ustice.     Besides,  it  is  no  small  recommendation  of  our  practice,  that  it  thereby 
requires,  in  the  first  instance,  on  the  part  of  counsel,  a  thorough  examination  and 
preparation  for  the  hearing ;  and  on  the  part  of  the  court,  a  most  solicitous  and  exact 
study  of  the  whole  cause,  before  the  judgment  is  pronounced.    The  other  course 
would  encourage  inattention  or  indifierenoe,  and  induce  the  counsel,  as  well  as  the 
parties,  to  speculate  upon  contingencies,  and  to  argue  the  cause  at  large,  only,  when 
the  court  had  delivered  the  result  of  its  opinion.    On  all  these  accounts,  it  has  been 
the  constant  habit  of  the  Supreme  Court  of  the  United  States,  to  refhse  rehearings  of 
any  cause,  after  it  has  once  pronounced  its  own  judgment,  whatever  might  be  the 
conflicts  in  the  evidence,  or  the  difibrences  among  the  judges  themselves,  as  to  the 
merits  of  the  controversy.    I  am  aware  of  the  English  practice  on  this  subject.    It 
has  guards,  which  do  not,  and'  cannot  exist  here,  where  the  counsel  and  the  client 
are  brought  into  immediate  and  constant  contact  with  each  other.    But  such  as  is 
the  practice  in  England,  it  is  a  source  of  almost  infinite  delays  and  inconveniences ; 
and  under  a  chancellor,  like  Lord  Eldon,  whose  mental  constitution  led  htm  to 
cherish  interminable  doubts,  and  to  court  rehearings,  it  mpst  be  a  source  of  irrepara- 
ble mischiefs,  and  sometimes  of  unmitigated  ruin.    I  have  no  desire  to  introduce 


896  EQUITY  PLEADINGS.  [CH.   Vin. 

in  the  original  cause,  when  the  decree  has  not  been  signed  and 
enrolled.^  In  such  a  case  the  new  matter  is  brought  forward  by  a 
supplemental  bill,  or  a  new  bill  in  the  nature  of  a  bill  of  review ; 
and  it  ought  to  be  accompanied  bj  a  petition  to  rehear  the  origi- 
nal cause  at  the  same  time,  that  it  is  heard  upon  the  supple- 

sach  a  practice  into  this  court  Wlien  a  cause  has  been  once  fully  argued  in  this 
court,  and  an  appeal  lies  from  its  decree,  there  is,  ordinarily,  no  reason  for  a  rehear- 
ing hero  upon  the  original  evidence ;  and  if  such  a  practice  is  to  be  introduced,  it 
must  be  by  the  wiU  and  judgment  of  some  one,  who  shall  succeed  me.  If  rehear- 
ings  are  to  be  had,  until  the  counsel  on  both  sides  are  entirely  satisfied,  I  fear  that 
suits  would  become  immortal,  and  the  decision  be  postponed  indefinitely.*'  [See 
also  Emerson  v,  Dayies,  1  Wood.  &  M.  21 ;  Thompson  v.  Gouldiog,  6  Allen,  81.  An 
application  for  a  rehearing  must  usually  state  some  reason,  which  would  constitute 
a  good  ground  for  a  new  trial  at  common  law.  Hunter  r.  Marlboro',  2  Wood.  &  M. 
168.  In  order  to  determine  whether  a  bill  is  a  bill  of  review,  or  a  supplemental  bill 
in  the  nature  of  a  bill  of  review,  and  therefore  requiring  leave  of  court  before  it  can 
be  filed,  the  first  question  is  whether  it  is  inconsistent  with  or  impeaches  the  decree 
to  wliich  it  refers,  and  one  test  of  this  is,  whether  if  the  decree  had  not  been  referred 
to  in  the  bill,  it  could  have  been  pleaded  in  bar  to  the  relief  prayed.  Taylor  t?. 
Taylor,  I  Mac.  &  Gord.  897 ;  Bainbrigge  v.  Baddeley,  2  Phill.  705 ;  9  Beav.  538. 
Where  an  original  bill  was  brought  which  sought  to  review  a  former  proceeding  and 
decree,  between  the  same  parties  on  the  ground  that  the  former  decree  was  obtained 
by  fraud,  it  being  alleged  that  the  defendants  had  in  their  answer  concealed  certain 
facts  firom  the  plaintiff  and  the  court,  but  it  appearing  that  those  facts  might  have 
been  elicited  by  exceptions ;  it  was  held  that  this  was  not  such  a  fraud  as  to  justify 
an  original  bill,  without  leave  of  court,  to  review  the  decree.  It  was  also  said,  that 
a  bill  of  review  must  state,  on  the  face  of  it,  that  it  was  filed  by  leave  of  court,  or  it 
wiU  be  demurrable ;  but  that  it  is  not  necesiiary  to  state  the  grounds  of  the  demur- 
rer upon  the  record,  but  they  may  be  stated,  ore  tenus,  at  the  hearing.  Henderson 
V.  Cook,  4  Drew.  806.  A  bill  to  impeach  a  decree  for  fraud  is  an  original  bill 
in  the  nature  of  a  biU  of  review.  £x  parte  Smith,  34  Ala.  455.  See  Elliott  v. 
Balcom,  11  Oray,  286,  where  it  was  held  that  such  a  bill  can  only  be  filed  on 
petition  to,  and  leave  of,  the  court ;  but  that  the  finding  of  the  court  upon  such 
petition  will  not  be  regarded  as  conclusive  at  the  hearing.  The  subject  of  bills  ot 
review  is  considerably  discussed  in  Winchester  ».  Winchester.  1  Head,  460,  where 
it  was  held,  that  the  two  causes  for  such  bills,  viz.,  new  matter  and  error  in  law, 
may  be  joined;  that  knowledge  of  the  existence  of  such  new  matter  before 
the  former  hearing  by  the  represenUtive  of  the  party,  is  knowledge  in  the  party  ; 
and  that  the  allowance  of  a  bill  of  review  for  new  matter  rests  in  the  discretion 
of  the  court,  and  can  only  be  filed  by  special  leave.  The  new  matter  must 
be  such  as  in  the  opinion  of  the  court  will  be  likely  to  change  the  result.  MitcheU 
V.  Berry,  1  Met.  (Ky.)  602.  A  bill  of  review,  without  alleging  new  facts,  does  not 
justify  the  court  in  reviewing  the  finding  of  facts  upon  the  former  evidence; 
but  an  improper  determination  of  law  may  be  examined  into.    Garrett  v.  Moss, 

22  ni.  368.] 

1  Moore  v.  Moore,  2  Ves.  596,  598;  8.  c.  1  Dick.  66 ;  Beames,  Ord.  in  Ch.  366-868 
and  note;  Wyatt.  Pr.  Reg.  96,  98,  99;  Perry  v.  Phelips,  17  Ves.  176-178;  Pendleton 
V,  Fay.  8  Paige,  204 ;  Mitf.  Eq.  PI.  by  Jeremy,  91,  92 ;  Post,  §  425 ;  Hodson  v.  Ball, 
1  Phill.  177, 181 ;  Ante,  §  838,  351  6. 
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mental  bill.^  Such  a  Bupplemeiital  bill  cannot  be  filed  without 
the  leave  of  the  court,  nor  without  an  affidavit  similar  to  that 
required  in  the  like  case  of  a  bill  of  review.^  If  necessary,  a 
bill  of  review  may  also  be  incorporated  into  such  a  supplemental 
bill.*  And  where  a  different  kind  of  relief  is  sought,  or  a  differ- 
ent principle  from  that,  on  which  the  original  decree  is  given, 
there  it  must  be  sought  by  a  supplemental  bill,  in  the  nature  of 
a  bill  of  review.* (a) 

§  423.  It  seems  to  me  to  be  a  general  rule,  that  a  supple- 
mental bill  for  new-discovered  matter,  should  be  filed  as  soon 
after  the  new  matter  is  discovered,  as  it  reasonably  may  be. ^(5) 
If,  therefore,  the  party  proceeds  to  a  decree  after  the  discovery 
of  the  facts,  upon  which  the  new  claim  is  founded,  he  will  not 
be  permitted  afterwards  to  file  a  supplemental  bill  in  the  nature 
of  a  bill  of  review,  founded  on  those  facts ;  for  it  was  his  own 
laches  not  to  have  brought  them  forward  at  an  earlier  stage  of 
the  cause.* (c) 

§  423  a.  But  the  laches  of  the  defendant  may  alter  the  case. 
After  a  bill  for  the  specific  performance  of  an  agreement  against 

1  Ibid. ;  HodsoD  v.  BaU,  11  Sim.  466 ;  8.  o.  1  PhilL  182 ,  Ante,  §  389,  851  a,  420, 
note. 

a  Cooper,  Eq.  PL  98,  04 ;  Pendleton  v.  Fay,  8  Paige,  204 ;  Wyatt,  Pr.  Reg.  99 ; 
Mitf.  Eq.  PI.  by  Jeremy,  91 ;  Hodson  p.  BaU,  1  PhiU.  177,  181.  As  to  when  this 
objection  may  be  insisted  on,  see  Toalmin  v.  Copland,  4  Hare,  41. 

«  Wyatt,  Pr.  Reg.  99;  Perry  v.  Phelips,  17  Ves.  176,  178;  Pendleton  v.  Fay,  8 
Paige,  204. 

*  Hodson  V,  Ball,  11  Sim.  466;  s.  o.  1  Phill.  177,  182;  Ante,  §  888, 861  a,  420, 
note. 

•  Ante,  §  887  a,  870  a. 

«  Pendleton  v.  Fay,  8  Paige,  204;  Bingham  v.  Dawson,  Jac.  248 ;  Ord  v.  Noel,  6 
Mad.  127 ;  Dias  v.  Merle,  4  Paige,  269 ;  Ante,  §  887,  870  a. 


(a)  See  Turner  v.  Tepper,  46  L.  J. 
Ch.  703,  and  the  note  to  Brewer  v.  Bow- 
man (8  J.  J.  Marsh.  492),  in  20  Am. 
Dec.  168. 

{b)  Michael  v.  Fripp,  18  W.  R.  423; 
Spill  V.  Celluloid  Manuf.  Co.  22  Fed. 
Rep.  94 ;  Willimantic  Linen  Co.  v.  Clark 
Thread  Co.  27  Fed.  Rep.  866 ;  Banks  v. 
Long,  79  Ala.  319.  An  appearance  and 
demurrer  to  a  bill  of  review  waive  the 
objection  that  it  was  not  seasonably 
filed  Hyde  v.  Lamberson,  1  Idaho  m.  s. 
689. 


(c)  Tilghman  o.  Werk,  89  Fed.  Rep. 
680 ;  Colgate  v.  Western  U.  T.  Co.  19 
Fed.  Rep.  828 ;  Hicks  v.  Ferdinand,  20 
Fed.  Rep.  Ill;  Mays  v.  Wherry,  8 
Tenn.  Ch.  219;  Ketchum  v.  Breed,  66 
Wis.  86 ;  McDowell  v.  Morrell,  6  Lea 
(Tenn). 278;  Davis  8.  M.  Ca  v,  Dun- 
bar, 32  W.  Va.  aS6.  So  if  a  motion  for 
a  new  trial  would  have  been  equally  ef- 
fective. Central  Georgia  Bank  r.  Iver- 
son,  78  Ga.  19;  Murphy  v.  Sarannah* 
Id.  268. 
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a  railroad  company  had  been  dismissed  for  want  of  evidence,  the 
plaintiffs  on  an  affidavit  of  having  recently  discovered  that  the 
agreement  had  been  recognized  by  a  resolution  passed  at  a  meet- 
ing of  the  company,  applied  for  leave  to  file  a  supplemental  bill, 
in  the  nature  of  a  bill  of  review,  for  the  purpose  of  making  tho 
resolution  a  part  of  their  case.  The  court,  although  of  opinion 
that  the  plaintiffs  might  with  due  diligence  have  made  the  dis- 
covery soon  enough  to  have  availed  themselves  of  it  in  the  origi- 
nal suit,  nevertheless  granted  the  motion  on  the  ground  that  if 
the  defendants  had  entered  the  resolution  in  their  books,  which 
had  been  produced  in  court,  as  they  ought  to  have  done,  accord- 
ing to  the  terms  of  their  act  of  incorporation,  the  consequence  of 
any  want  of  care  and  attention  on  the  part  of  the  plaintiffs,  or 
their  agents,  would  have  been  obviated.^ 

§  424.  If  a  decree  has  been  made  against  a  person,  who  had 
no  interest  at  all  in  the  matter  in  dispute,  or  who  had  not  such 
an  interest  as  was  sufficient  to  render  the  decree  against  him 
binding  upon  some  person,  claiming  the  same  or  similar  inter- 
est, relief  may  be  obtained  against  the  error  in  the  decree  by  a 
supplemental  bill  in  the  nature  of  a  bill  of  review,  as  has  been 
already  mentioned  in  treating  of  supplemental  bills.  ^  Thus, 
where  a  bill  was  filed  by  a  vicar  for  tithe  of  lead  against 
a  parish,  and  four  parishioners  were  named  defendants,  and  a 
decree  was  made  against  them ;  and  one  who  claimed  under  none 
of  them,  contested  the  decree ;  the  court  allowed  him  to  have  a 
bill  of  review.*  If  a  decree  is  made  against  a  tenant  for  life 
only,  a  remainder-man  in  tail,  or  in  fee,  cannot  defeat  the  pro- 
ceedings against  the  tenant  for  life,  but  by  a  bill,  showing  the 
error  in  the  decree,  the  incompetency  of  the  tenant  for  life  to 
sustain  the  suit,  and  the  accruer  of  his  own  interest ;  and  there- 
upon praying,  that  the  proceedings  in  the  original  cause  may  be 
reviewed,  and  that,  for  that  purpose,  the  other  party  may  appear 
to  and  answer  this  new  bill,  and  that  the  rights  of  the  parties 
may  be  properly  ascertained.*  A  bill  of  this  nature,  as  it  does 
not  seek  to  alter  a  decree  made  against  the  plaintiff  himself,  or 

1  Sheffield  Canal  Co.  v.  Sheffield  Railway  Co.  1  PhiU.  484. 

>  Ante,  §  838. 

*  Brown  v.  Vermuden,  1  Ch.  Cas.  272. 

^  Cooper,  Eq.  PI.  94,  and  cases  there  cited ;  Mitf.  £q.  PI.  by  Jeremy,  92 ;  Brown 
V,  Vermuden,  1  Ch.  Cas.  272  ;  Osborne  r.  Usher,  6  Bro.  Pari,  by  Tomlins,  20 ;  8.  o. 
2  Bro.  Pari.  814. 
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against  any  person,  under  whom  he  claims,  may  be  filed  without 
leave  of  the  court  being  first  obtained  for  that  purpose.^ 

§  425.  A  supplemental  bill  in  the  nature  of  a  bill  of  review, 
nearly  resembles  in  its  frame  a  bill  of  review,  except  that,  in- 
stead of  praying,  that  the  former  decree  may  be  reviewed  or 
reversed,  it  prays,  that  the  cause  may  be  heard  with  respect  to 
the  new  matter  made  the  subject  of  the  supplemental  bill,  at  the 
same  time  that  it  is  reheard  upon  the  original  bill ;  and  that  the 
plaintiff  may  have  such  relief  as  the  nature  of  the  case,  made  by 
the  supplemental  bill,  requires.^  It  should,  also,  state  the  cir- 
cumstances positively,  which  entitle  the  party  to  file  it,  viz., 
that  the  decree  has  not  been  enrolled,  and  not  merely  state  them 
in  the  alternative,  praying  one  sort  of  relief,  as  upon  a  bill  of 
review,  if  the  decree  has  been  enrolled,  and  if  not  enrolled,  then 
to  have  the  benefit  of  it,  as  upon  a  supplemental  bill  in  the 
nature  of  a  bill  of  review.  *  (a) 

1  Ibid. ;  see  Ante.  $  421. 

s  Mitf.  £q.  PI.  by  Jeremy,  91,  02 ;  Cooper,  Eq.  PI.  06. 

s  The  remarks  of  Lord  Eldon  in  Perry  v.  Phelips,  17  Ves.  176-178,  on  this  whole 
subject,  are  so  rery  important,  that,  though  long,  I  cannot  omit  to  bring  them  be- 
fore the  reader,  as  they  explain  the  text,  and  also  illustrate  the  principles  of  plead- 
ing in  this  case.  **  There  is  no  objection,"  said  he,  **  to  this  biU,  as  being  on  the 
face  of  it  a  bill  of  review  and  also  a  biU  of  revivor  and  supplement ;  as,  in  some 
cases,  the  bill  must  of  neoessi^  be  both  a  bill  of  review  and  a  bill  of  revivor ;  and 
in  some,  a  biU  of  supplement  also,  in  addition  to  those  two  descriptions.  Admitting 
that  there  is  not  much  difference  between  a  bill  of  review  and  a  bill  in  nature  of  a 
bill  of  review,  I  have  considerable  doubt  upon  this  bill ;  whether  the  plaintiff  must 
not,  as  far  as  he  seeks  relief,  determine,  that  his  bill  shall  be  either  a  bill  of  review, 
or  a  bill  in  nature  of  a  bill  of  review ;  and,  I  apprehend,  I  should  let  in  a  mischiev* 
ous  practice,  by  not  requiring  him  to  make  that  determination,  whether  his  cause 
should  be  treated  as  introduced  by  a  bill  of  the  one  or  the  other  description.  If  it  is 
competent  to  a  plaintiff,  not  filing  a  bill  of  review,  together  with  a  bill  of  revivor 
and  supplement,  in  order  to  have  the  relief,  which  may  be  obtained  by  such  a  bill, 
but  stating,  that  he  will  not  determine,  whether  there  is  error  apparent  in  the  de- 
cree, contending  that  there  is ;  but,  in  case  It  shall  not  prove  so,  electing  in  his 
prayer  to  make  it  a  mere  bill  of  revivor,  or  supplement,  or  both,  the  consequence  is, 
that  all  the  protection  against  a  bill  of  review,  founded  on  error  apparent  in  the 
decree,  is  gone  by  the  effect  of  that  alternative  prayer.  In  the  case  of  newly  dis- 
covered facts,  the  leare  of  the  court  must  be  obtained,  which  gives  protection.    But 


(a)  Although  the  rule  is  otherwise  parties  to  the  original  bill  or  not,  who 
as  to  a  simple  biU  of  review,  yet  it  have  an  interest  in  the  later  suit.  Max- 
seems  that  to  an  original  bill  in  the  well  L.  O.  &  R.  Co.  v.  Thompson,  1  New 
nature  of  a  bill  of  review  and  supple-  Mex.  608  (Bristol,  J.  dis.)  New  parties 
ment,  those  only  should  be  made  parties,  may  be  brought  in  by  the  supplemental 
as  plaintiffs  or  defendants,  and  whether  bill.    Mickle  p.  Maxfield,  42  Mich.  804. 
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§  426.  Fourthly ;  bills  impeaching  decrees  for  fraud.  A  bill 
of  this  sort  is  an  original  bill  in  the  nature  of  a  bill  of  re- 
view.^ (a)  There  is  no  doubt  of  the  jurisdiction  of  court«  of 
equity  to  grant  relief  against  a  former  decree,  where  the  same 
has  been  obtained  by  fraud  and  imposition ;  for  these  will  infect 
judgments  at  law  and  decrees  of  all  courts ;  but  they  annul  the 
whole  in  the  consideration  of  courts  of  equity.  This  must  be 
done  by  an  original  bill;  and  there  is  no  instance  of  its  being 
done  by  petition ;  although  it  seems  once  to  have  been  thought, 
that  a  decree,  as  well  as  any  interlocutory  order,  could  be  set 
aside  for  fraud  by  petition  only.  Where  a  decree  has  been  so 
obtained,  the  court  will  restore  the  parties  to  their  former  situa- 
tion, whatever  their  rights  may  be.  This  kind  of  bill  may  be 
filed  without  leave  of  the  court  being  first  obtained  for  the  pur- 
pose, the  fraud  used  in  obtaining  the  decree  being  the  principal 
point  in  issue,  and  being  necessary  to  be  established  by  proo^ 
before  the  propriety  of  the  decree  can  be  investigated,* (6) 

this  diiBcultj  occurs  from  putting  the  case  in  the  alternative,  that  the  defendant  can 
neither  plead  nor  demur.  He  must  be  brought  to  a  hearing,  and  may  incur  all  the 
yexation  of  a  suit  whether  it  shall  turn  out  to  be  a  bill  of  review  or  not.  Upon  these 
grounds,  I  have  considerable  doubt  whether  the  plaintiff  can  put  his  case  in  the 
alternative,  as  a  bill  of  review ;  or  if  the  court  shall  think  it  not  so,  then  as  a  bill  of 
revivor  and  supplement.  There  is  this  difference  between  a  bill  of  review  and  a 
supplemental  bill  in  nature  of  a  bill  of  review ;  in  the  former,  if  introducing  also 
matter  of  supplement  or  revivor,  the  prayer,  as  far  as  it  is  i[  bill  of  review,  is,  that 
the  decree  may  be  reviewed  and  reversed :  in  the  other,  adopting  also  the  proper 
prayer  for  revivor,  as  to  the  supplemental  matter,  you  pray  that  the  cause  may  be 
reheard.  In  that  respect,  also,  I  doubt  whether  this  is  an  accurate  record  in  not 
stating  positively  the  fact,  whether  the  decree  is  enrolled  or  not  If  it  is  en- 
rolled,  the  bill  is  a  bill  of  revivor,  strictly  speaking;  if  not,  it  is  a  bill  in  nature  of  a 
bill  of  review ;  and  then,  according  to  Lord  Redesdale,  the  plaintiff,  stating  that 
there  is  error  in  the  decree,  prays  that  the  cause  may  be  reheard." 

1  Mussel  V.  Morgan.  8  Bro.  Ch.  74. 

s  Cooper,  £q.  PI.  96-98,  and  cases  there  cited ;  Mitf.  Eq.  PI.  by  Jeremy,  9^-01; 
Kennedy  v,  Daly,  1  Sch.  &  Lefr.  865,  874,  876 ;  Bamesly  v.  Powel,  I  Ves.  120 ; 
Richmond  v.  Tayleur,  I  P.  Wms.  786,  737.  In  Sheldon  v.  Aland,  3  P.  Wms.  Ill, 
the  Lord  Chancellor  (King)  said:  "I  admit  even  a  decree,  much  more  an  interloo- 


(a)  Flower  p.  Lloyd,  6  Ch.  D.  297 ;  native,  to  Impeach  It  and  set  it  aside  for 

10  Ch.  D.  827 ;  Haskins  i*.  Rose,  2  Lea  A*aud,  is  multifarious    and  cannot  be 

(Tenn.),  708;  Evans  o.  Bacon,  99  Mass.  maintained,  the  plaintiff  not  being  en- 

218.  tiUed  to  the  same  relief  in  either  altera 

(h)  Northern  Illinois  Coal  &  Iron  Co.  native.    Gordon  v.  Ross,  68  Ala.  863. 

V.    Young,    11  Biss.  881 ;   Johnson  v.  See  Kimberly  r.  Arms,  40  Fed.  Rep. 

Johnson,  80 1)1.  223.    A  bill  to  review  a  548 ;  136  U.  S.  629. 
decree  for  error  apparent,  or  in  the  alter- 
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§  427.  A  decree  obtained  without  making  those  persons  par- 
ties to  the  suit,  in  which  it  is  had,  whose  rights  are  affected 
thereby,  is  fraudulent  and  void  as  to  those  parties.^  And  even 
a  purchaser  under  it,  having  notice  of  the  defect,  is  not  protected 
by  such  a  decree ;  for  otherwise  the  decree  of  a  court  of  equity 
might  be  used  as  an  engine  for  the  purpose  of  effecting  the 
grossest  fraud.  ^  And,  therefore,  where  a  decree  has  been  made 
against  a  trustee,  the  cestui  que  trust  not  being  before  the  court, 
and  the  trust  not  discovered;  or  where  a  decree  has  been  made 
against  a  person,  who  has  made  some  conveyance  or  encum- 
brance not  discovered ;  or  where  a  decree  has  been  made  in  favor 


utorj  order,  if  gained  by  collusion,  may  be  set  aside  on  a  petition ;  a  fortiori  may  the 
same  be  set  aside  by  bill."  This  doctrine  was  probably  intended  to  apply  to  a  case, 
wliere  the  decree  had  not  been  enrolled,  and  where  the  act  of  fraud  could  not  be 
controverted.  Mitf.  Eq.  PI.  by  Jeremy,  92,  note  (o).  In  Mussel  v,  Morgan,  3  Bro. 
Ch.  74, 79,  Lord  Thurlow  expressly  overruled  the  doctrine  in  3  P.  Wras.  Ill,  saying : 
"  There  was  no  instance  hitherto  of  its  being  done ;  and  that  he  could  not  see  a 
reason  why  it  should  not  be  by  an  original  bill  In  the  nature  of  a  bill  of  review. 
Either  there  is  enough  before  the  court  already  to  determine  upon,  or  not ;  if  there 
is,  it  may  be  done  by  a  rehearing ;  if  not,  the  new  matter  must  be  brought  before 
the  court ; "  that  is,  by  an  original  bill  in  the  nature  of  a  bill  of  review.  See  also 
Cooper,  Eq.  PI.  96  note  (o) ;  Bennett  r.  Hamill,  2  Sch.  &  Lef  r.  676.  Where  a  decree 
has  been  enrolled  by  surprise,  the  plaintiff  intending  to  move  for  a  rehearing,  and 
notice  thereof  having  been  given  to  the  adverse  party,  the  court  will  set  aside  the 
enrolment.  Stevens  v,  Guppy,  Turn.  &  Buss.  178.  [But  in  order  to  set  aside  for 
ihiud  a  decree  signed  and  enrolled,  actual,  positive  fraud  must  be  shown.  Mere 
constructive  fraud  has  been  held  insufficient,  at  all  events  after  long  delay.  Patch 
V,  Ward,  L.  R.  8  Ch.  203.  In  this  case  the  defendant  had  obtained  a  decree  of  fore- 
closure of  premises  under  mortgage,  by  filing  an  affidavit  that  he  had  received  noth- 
ing towards  the  same,  when  in  fact  he  had  received  the  income  of  the  estate ;  but  he 
held  a  subsequent  mortgage  upon  the  estate  from  the  same  party  towards  which  he 
claimed  to  apply  the  income  or  rents  received  by  him,  and  as  the  right  to  so  apply 
them  was  susceptible  of  possible  doubt,  and  he  had  acted  under  the  belief  of  the 
existence  of  the  right,  it  was  held  the  court  would  not,  after  a  delay  of  twelve  years, 
modify  the  decree  of  foreclosure.] 

1  Cooper,  Eq.  PI.  96-98,  and  cases  before  cited.  Mr.  Cooper  (Cooper,  Eq.  PI.  98) 
has  placed  the  case  of  Cocker  v.  Bevis,  1  Ch.  Cas.  61,  under  this  head,  as  a  case  of 
fraud  in  obtaining  a  decree.  The  decree  does  not  seem  to  have  put  the  relief  granted 
upon  the  ground  of  fraud ;  but  upon  the  ground  that  the  original  decree  for  a  fore- 
closure, unless  the  money  was  paid  at  a  certain  time,  had  not  been  complied  with, 
from  circumstances  of  inevitable  necessity,  and  without  wilful  default ;  and  that, 
therefore,  the  defendant  ought  to  have  the  time  for  payment  of  the  mortgage  money 
enlarged,  notwithstanding  the  decree  had  by  lapse  of  time  become  absolute.  Lord 
Bedesdale  has  treated  this  case,  as  not  so  much  founded  in  fraud,  as  on  its  own 
special  circumstances.  See  Mitf.  Eq.  PI.  by  Jeremy,  94,  and  note  (i);  [Alexander  n. 
Slavens,  7  B.  Mon.  851.] 

'  Cooper,  Eq.  in.  96-96. 
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of  or  against  an  heir,  when  the  ancestor  has  in  fact  disposed  by 
will  of  the  subject-matter  of  the  suit;  the  concealment  of  the 
trust,  or  subsequent  conveyance,  or  encumbrance,  or  will,  in 
these  several  cases,  ought  to  be  treated  as  a  fraud.  ^  It  has  been 
also  said,  that  where  an  improper  decree  has  been  made  against 
an  infant,  although  the  same  were  not  gained  by  fraud  or  collu- 
sion, or  surprise,  it  ought  to  be  impeached  by  original  bill ;  and 
the  infant,  aggrieved  by  it,  need  not  stay  till  he  is  of  age ;  but 
he  may  apply  to  reverse  it,  as  soon  as  he  thinks  fit.  (a) 

§  428.  A  bill  to  set  aside  a  decree  for  fraud,  or  upon  any  of 
the  above  grounds,  must  state  the  decree,  and  the  proceedings 
which  led  to  it,  with  the  circumstances  of  fraud,  or  whatever 
the  ground  may  be,  on  which  it  is  impeached.  The  prayer  must 
necessarily  be  varied  according  to  the  nature  of  the  fraud,  or 
improper  means  used,  and  the  extent  of  their  operation  in 
obtaining  an  improper  decision  of  the  court  ^(6) 

§  428  a.  Fifthly;  bills  to  suspend  or  avoid  the  operation  of 
decrees.  In  the  enumeration  of  the  varieties  of  bills,  this  class 
has  been  already  mentioned.^  It  is  proper,  therefore,  to  refer  to 
them  in  this  place,  though  they  are  of  rare  occurrence,  and  de- 
pend on  special  circumstances  of  a  peculiar  nature.  The  follow- 
ing instance  is  given  by  Lord  Redesdale :  "  During  the  troubles 
after  the  death  of  Charles  the  First,  upon  a  decree  for  a  foreclo- 
sure in  case  of  non-payment  of  principal,  interest,  and  costs, 
due  on  a  mortgage,  the  mortgagor  at  the  time  of  payment  being 
forced  to  leave  the  kingdom  to  avoid  the  consequences  of  his 
engagements  with  the  royal  party,  and  having  requested  the 
mortgagee  to  sell  the  estate  to  the  best  advantage  and  pay  him- 
self, which  the  mortgagee  appeared  to  have  acquiesed  in;  the 
court,  upon  a  new  bill,  enlarged  the  time  for  performance  of  the 

1  Cooper,  Eq.  PI.  96-98. 

'  Cooper,  Eq.  PI.  98,  and  cases  there  cited ;  Mitf.  Eq.  PI.  by  Jeremy,  94 ;  Gi£Eard 
V.  Hort,  1  Sch.  &  Lefr.  886 ;  Kennedy  v,  Daly,  1  Sch.  &  Lefr.  866,  874, 876. 
*  Ante,  §  888. 

(a)  Sledge  V.  Boone,  67  Miss.  222 ;  Wingard  v.  Jameson,  2  Wash.  Ter.  402. 

Enochs  V,  Harrelson,  Id.  466 ;  Loyd  r.  To  a  bill  by  a  third  person  to  set  aside, 

Malone  (23  111.  48),  74  Am.  Dec.  179  as     fraudulent,    judicial    proceedings, 

and  note;   Livingston   d.  Noe,  1  Lea  which  are   completed  and  regular  on 

(Tenn.),  64.  their  face,  the   plaintiff   in  those  pro- 

(6)  Terry  v.  Commercial  Bank,  92  ceedings  is  a  necessary  party.  Harwood 

U.  S.  464 ;  Lester  v.  Mathews,  68  Ga.  408 ;  r.  Railroad  Co.  17  Wall.  78. 
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decree,  upon  the  ground  of  the  inevitable  necessity  which  pre- 
vented the  mortgagor  from  complying  with  the  strict  terms  of 
it,  and  also  made  a  new  decree  on  the  ground  of  the  matter  sub- 
sequent to  the  former  decree."^ 

§  429.  Sixthly ;  bills  to  carry  decrees  into  execution.  Some- 
times, from  the  neglect  of  parties,  or  some  other  cause,  it  be- 
comes impossible  to  carry  a  decree  into  execution  without  the 
further  decree  of  the  court.  This  happens,  generally,  in  cases 
where  parties  having  neglected  to  proceed  upon  the  decree,  their 
rights  under  it  become  so  embarrassed  by  a  variety  of  subsequent 
events,  that  it  is  necessary  to  have  the  decree  of  the  court  to 
settle  and  ascertain  them.  Sometimes,  such  a  bill  is  exhibited 
by  a  person  who  was  not  a  party ;  or  who  does  not  claim  under 
any  party  to  the  original  decree ;  but  who  claims  in  a  similar  in- 
terest; or  who  is  unable  to  obtain  the  determination  of  his  own 
rights,  till  the  decree  is  carried  into  execution.  Or,  it  may  be 
brought  by  or  against  any  person,  claiming  as  assignee  of  .  a 
party  to  the  decree.* 

§  430.  The  court  in  these  cases,  in  general,  only  enforces, 
and  does  not  vary  the  decree,  but  upon  circumstances  it  has 
sometimes  reconsidered  the  original  directions,  and  varied  them 
in  case  of  mistake.'  And  it  has  even,  on  circumstances,  refused 
to  enforce  the  decree;  although,  in  other  cases,  the  court,  and 
the  House  of  Lords,  upon  an  appeal,  seem  to  have  considered 
that  the  law  of  the  decree  ought  not  to  be  examined  on  a  bill  to 
carry  it  into  execution.*  (a) 

1  Mitf.  Eq.  PI.  by  Jeremy,  94 ;  Cocker  v.  Bevis,  1  Ch.  Ca8.  61.  See  also  Ven- 
ables  V.  Foyle,  1  Ch.  Cas.  8.  Whorewood  v.  Whorewood,  1  Ch.  Cas.  250 ;  Wakelin 
V.  Walthal,  2  Ch.  Cas.  8.  Lord  Redesdale,  after  citing  ^ese  cases,  says ;  *'  The 
embarrassments  occasioned  by  the  civil  war  in  the  reign  of  Charles  I.,  and  the  state  of 
affairs  after  his  death,  before  the  restoration  of  Charles  IL,  occasioned  many  extra- 
ordhiary  applications  to  the  Court  of  Chancery  for  relief,  and  perhaps  induced  the 
court  to  go  far  in  extending  relief;  but  there  were  many  cases  of  extreme  hardship 
in  which  it  was  deemed  impossible,  consistently  with  established  principles,  to  give 
relief ;  and  all  cases  determined  soon  after  the  restoration,  upon  circumstances  con- 
nected with  the  prior  disturbed  state  of  the  country,  ought  to  be  considered  with 
much  caution." 

*  Mitf.  Eq.  PI.  by  Jeremy,  96.  and  cases  there  cited ;  Cooper,  Eq.  PI.  98,  99. 

s  Mitf.  Eq.  PI.  by  Jeremy,  95,  96,  and  cases  there  cited ;  Cooper,  Eq.  PI.  99. 

«  Cooper,  Eq.  PI.  99. 

(a)  There  can  be  little  doubt  upon  execution,  to  look  into  the  case  for  the 
the  authorities  that  the  court  has  full  purpose  of  seeing  whether  the  former 
power,  upon  a  biU  to  carry  a  decree  into       decree  is  equitable  and  just,  and,  if  it  is 
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§  431.  Such  a  bill  may  also  be  brought  to  carry  into  execution 
the  judgment  of  an  inferior  court  of  equity,  if  the  jurisdiction  of 
that  court  is  not  equal  to  the  purpose ;  as  in  the  case  of  a  decree 
in  Wales,  which  the  defendant  has  avoided  by  flying  into  Eng- 
land. In  such  a  case,  the  court  has  thought  itself  entitled  to 
examine  the  justice  of  the  decision,  although  it  has  been  affirmed 
in  the  House  of  Lords.  ^  But  it  has  been  justly  remarked,  that 
on  that  occasion  the  court  suffered  its  anxiety  to  do  justice  to 
carry  it  far  beyond  the  limits  of  its  jurisdiction.^ 

§  432.  A  bill  Tor  this  purpose  is,  generally,  partly  an  original 
bill,  and  partly  a  bill  in  the  nature  of  an  original  bill,  although 
not  strictly  original ;  and  sometimes  it  is  likewise  a  bill  of  re- 
vivor, or  a  supplemental  bill,  or  both.  The  frame  of  the  bill  is 
varied  accordingly.^ 


CHAPTER  IX. 

MODES   OF  DEFENCE. 

§  433.  Having  disposed  of  the  general  considerations  appli- 
cable to  the  frame  and  structure  of  bills,  we  shall  now  proceed 
to  the  consideration  of  the  general  nature  of  the  matters  of 
defence  to  bills,  which  may  be  insisted  on  in  courts  of  equity, 
and  of  the  various  modes  in  which  those  matters  may  or  should 
be  asserted. 

§  434.  The  matters  of  defence,  which  may  be  relied  on  in 
courts  of  equity,  are  in  their  nature  susceptible  of  two  divisions ; 
namely:  (1.)  Into  those  which  are  dilatory,  which  merely  dis- 
miss, or  suspend,  or  obstruct  the   suit,  without  touching  the 

1  Mitf.  Eq.  PI.  by  Jeremy,  96,  97,  and  cases  there  cited ;  Cooper,  Eq.  PL  99, 100. 

>  Cooper,  Eq.  PI.  100 ;  Galbraith  v.  NeviUe,  6  East,  475  n. 

*  Mitf.  Eq.  PI.  by  Jeremy,  97.    See  Pott  v,  OaUini,  1  Sim.  &  Sta.  206. 


not,  to  refuse  to  enforce  it.    See  Law-        Wadhams   p.  Gay,  78  Dl.  415 ;   Post, 
fence  v.  Berney,  2  Ch.  Rep.  127 ;  0*Con-        §  641.     The  decree  in  such  case  must 


nell  V.  M'Namara,  8  Dru.  &  War.  411 
Hamilton  i*.  Houghton,  2  Bligh,  169 
White  V.  Pamther,  1  Knapp  P.  C.  179 


have  been  final,  not  interlocutary.     Mo- 
Fadden  r.  McFadden,  44  Cal.  806. 
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merits,  until  the  impediment  or  obstacle  insisted  on  is  removed ; 
and,  (2.)  Into  those  which  are  peremptory,  and  permanent,  and 
go  to  the  entire  merits  of  the  suit.  Dilatory  defences  may  again 
be  divided  into  four  sorts :  first,  to  the  jurisdiction  of  the  court, 
insisting  that  the  bill  is  not  preferred  to  the  proper  tribunal, 
which  is  authorized  to  entertain  the  case  upon  its  merits ;  sec- 
ondly, to  the  person,  that  the  bill  is  preferred  by  or  against 
an  improper  person,  not  competent  to  maintain  or  defend  it; 
thirdly,  to  the  form  of  proceedings,  that  the  suit  is  irregularly 
brought,  or  defective  in  its  appropriate  allegations  or  parties; 
and,  fourthly,  to  the  propriety  of  maintaining  the  suit  itself,  be- 
cause of  the  pendency  of  another  suit  for  the  same  controversy.^ 

§  435.  Peremptory,  or  permanent  defences,  may  be  divided 
into  two  sorts:  first,  those  which  insist,  that  the  plaintiff  never 
had  any  right  to  institute  the  suit;  and,  secondly,  those  which 
insist,  that  the  original  right,  if  any,  is  extinguished  or  deter- 
mined. Under  the  former  head  may  be  included  the  following 
defences :  (1. )  That  the  plaintiff  has  not  a  superior  right  to  the 
defendant;  (2.)  That'  the  defendant  has  no  interest;  and,  (8.) 
That  there  is  no  privity  between  the  plaintiff  and  defendant,  or 
any  other  right  to  sustain  the  suit.  Under  the  latter  head  may 
be  included  the  following  defences:  (1.)  That  the  right  is  de- 
termined by  the  act  of  the  parties ;  or,  (2. )  That  it  is  determined 
by  operation  of  law.^ 

§  436.  In  regard  to  the  modes  of  defence,  they  are  of  four 
sorts.  (1.)  By  demurrer,  by  which  the  defendant  demands  the 
judgment  of  *  the  court,  whether  he  shall  be  compelled  to  answer 
the  bill  or  not.  (2.)  By  plea,  whereby  he  shows  some  cause, 
why  the  suit  should  be  dismissed,  delayed  or  barred.  (3. )  By 
answer,  which,  controverting  the  case  stated  by  the  bill,  con- 
fesses and  avoids  it ;  or  traverses  and  denies  the  material  alle- 
gations in  the  bill;  or,  admitting  the  case  made  by  the  bill, 
submits  to  the  judgment  of  the  court  upon  it;  or  relies  upon  a 
new  case,  or  upon  new  matter  stated  in  the  answer,  or  upon 
both.  (4. )  By  disclaimer,  which  seeks  at  once  a  termination  of 
the  suit,  by  the  defendant's  disclaiming  all  right  and  interest 
in  the  matter  sought  by  the  bill.* 

1  1  Mont.  Eq.  PI.  88, 89. 
s  1  Mont.  Eq.  PI.  89. 

•  Mitf.  Eq.  PI.  by  Jeremy,  18,  14,  106;  Cooper,  Eq.  PI.  108, 110,  228,909,812; 
Wyatt,  Pr.  Reg.  11, 162, 176, 324 ;  Ocean  Ins.  Co.  &.  Fields,  2  Story,  69. 
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§  437.  It  has  been  well  remarked,  in  further  illustration  of 
these  different  modes  of  defence,  that  the  form  of  making  de- 
fence varies  according  to  the  foundation  on  which  it  is  made, 
and  the  extent,  in  which  it  submits  to  the  judgment  of  the 
court.  ^  If  it  rests  on  the  bill,  and  on  the  foundation  of  matter 
there  apparent,  demands  the  judgment  of  the  court,  whether  the 
suit  shall  proceed  at  all,  it  is  termed  a  demurrer.'  If  it  rests 
on  the  foundation  of  new  matter  offered,  it  demands  the  judg- 
ment of  the  court,  whether  the  defendant  shall  be  compelled  to 
answer  further,  it  assumes  a  different  form,  and  is  termed  a 
plea.^  If  it  submits  to  answer  generally  the  charges  in  the  bill, 
demanding  the  judgment  of  the  court  on  the  whole  case  made  on 
both  sides,  it  is  offered  in  a  shape  still  different,  and  is  simply 
called  an  answer.^  If  the  defendant  disclaims  all  interest  in 
the  matters  in  question  by  the  bill,  his  answer  to  the  complaint 
made  is  again  varied  in  form,  and  is  termed  a  disclaimer.^  All, 
or  any  of  these  modes  of  defence  may  be  joined,  provided  each 
relates  to  a  separate  and  distinct  part  of  the  bill.^ 

§  438.  The  grounds,  on  which  defence  may  be  made  to  a  bill, 
either  by  answer  or  by  disputing  the  right  of  the  plaintiff  to 
compel  the  answer,  which  the  bill  requires,  are  various,  both  in 
their  nature  and  in  their  effect.  Some  of  them,  although  a  com- 
plete defence  as  to  any  relief,  are  not  so  as  to  a  discovery ;  and, 
when  there  is  no  ground  for  disputing  the  right  of  the  plaintiff 
to  the  relief  prayed ;  or  if  the  bill  seeks  only  a  discovery,  yet  if 
there  is  any  impropriety  in  requiring  the  discovery ;  or  if  it  can 
answer  no  purpose  for  which  a  court  of  equity  ought  to  compel 
it;  the  impropriety  of  compelling  the  discovery,  or  the  immate- 
riality of  the  discovery,  if  made,  may  be  used  as  a  ground  to 
protect  the  defendant  from  making  it.^  Different  grounds  of 
defence,  therefore,  may  be  applicable  to  different  parts  of  a  bill. 
And  every  species  of  bill  requiring  its  own  peculiar  ground  to 
support  it,  and  its  own  peculiar  form  to  give  it  effect,  a  defi- 
ciency in  either  of  these  points  is  a  groimd  of  defence  to  it.^ 


1  Mitf.  Eq.  PI.  by  Jeremy,  18, 14, 106,  and  authoritieB  ju»t  dted. 

»  Mitf.  Eq.  PI.  by  Jeremy,  13, 14 ;  Ocean  Ins.  Co.  r.  Fields,  2  Story,  60. 

»  Ibid.  *  Ibid.  *  Ibid. 

«  Mitf.  Eq.  PI.  by  Jeremy,  14, 106 ;  Livingston  r.  Story,  9  Peters,  632L 

'  Mitf.  Eq.  PI.  by  Jeremy,  107. 

8  Mitf.  Eq.  PI.  by  Jeremy,  106, 107. 
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« 

§  439.  In  many  cases,  the  same  matter  may  be  insisted  upon 
as  a  defence,  either  by  demurrer,  or  by  plea,  or  by  answer.  In 
some  cases,  the  defence  can  be  made  only  by  demurrer ;  in  some 
only  by  plea ;  and  in  others  again  only  by  answer.  The  defendant 
may  also  demur  to  one  part  of  xa  bill,  plead  to  another,  answer 
to  another,  and  disclaim  as  to  another.^  The  same  objections 
do  not  (as  we  have  just  seen)  always  lie  to  a  bill  of  discovery  only, 
as  do  lie  to  a  bill  of  discovery  and  relief.  And  matters  of  de- 
fence may  be  made  against  bills  not  original,  which  are  inappli- 
cable to  original  bills,  or  to  bills  in  the  nature  of  original  bills. 
But,  as  the  defences,  which  may  be  made  to  original  bills,  in 
their  variety  comprehend  the  defences  which  may  be  made  to 
every  other  kind  of  bill,  except  such  as  arise  from  the  peculiar 
form  and  object  of  each  kind,^  it  will  be  convenient  for  us,  in 
our  future  inquiries,  first,  to  treat  of  defences  to  original  bills ; 
and  then,  secondly,  to  treat  of  defences  to  bills  not  original; 
and,  thirdly,  to  treat  of  defences  to  bills  in  the  nature  of  origi- 
nal bills. 

§  440.  Original  bills  have  been  already  divided  into  two  kinds, 
namely:  (1.)  Original  bills  praying  relief;  and  (2.)  Original 
bills  not  praying  relief.  We  shall  first  consider  the  several  de- 
fences belonging  to  original  bills  for  relief,  which,  of  course, 
include  a  prayer  for  discovery,  as  well  as  for  relief;  and  after- 
wards, we  shall  consider  the  defences  peculiar  to  the  other  kinds 
of  bills.? 

§  441.  In  treating  of  defences  to  original  bills  for  relief,  we 
shall,  in  the  first  place,  consider  those  which  may  be  taken  by 
demurrer.*  We  have  already  had  occasion  to  remark,  that  de- 
murrers to  relief  frequently  include  a  demurrer  to  discovery, 
and  demurrers  to  discovery  only  sometimes  consequentially 
affect  the  relief;  and  that  if  a  demurrer  to  relief  is  good,  it  is  of 
course  in  England,  although  not  in  America,^  a  good  bar  to  the 

1  Milf.  Eq.  PL  by  Jeremy,  319. 
»  Mitf.  Eq.  PL  by  Jeremy,  109. 
»  See  Mitf.  Eq.  PL  by  Jeremy,  109. 

*  The  dlBt  Rule  of  the  Equity  Rules  of  the  Supreme  Court  of  the  United  States, 
January  Term,  1842,  declares :  "  No  demurrer  or  plea  shall  be  allowed  to  be  filed  to 
any  bill,  unless  upon  a  certificate  of  counsel  that  in  his  opinion  it  is  well  founded  in 
point  of  law,  and  supported  by  the  affidavit  of  the  defendant,  that  it  is  not  interposed 
for  deUy ;  and  if  a  plea,  that  it  is  true  in  point  of  fact*'  1  How.  Introd.  51;  17 
Peters,  Appendix,  09. 

*  Ante,  §  812 ;  Post,  §  646,  704,  751,  note. 


408  EQUITY  PLEADINGS.  [CH.  IX. 

discovery.  ^  The  word  demurrer  comes  (as  Lord  Coke  has  said) 
from  the  Latin  word  demorari,  to  abide ;  and,  therefore,  he  that 
demurreth  in  law,  is  said  to  abide  in  law ;  moratur,  or  demoratur 
in  lege.  He  will  go  no  further,  until  the  court  has  decided 
whether  the  other  party  has  shown  sufficient  matter  in  point  of 
law  to  maintain  his  suit.^  A  demurrer  is  then  in  the  nature  of 
a  declinatory  exception  in  the  Civil  Law,  which  was  always  put 
in  before  the  praetor,  ante  litem  contestatam.^ 

§  442.  A  demurrer  may  be  to  the  whole  bill,  or  to  a  part  only 
of  the  bill ;  and  the  defendant  may  therefore  demur  as  to  a  part, 
plead  as  to  another  part,  and  answer  as  to  the  rest  of  the  bill. 
But  care  must  be  taken,  that  each  of  these  modes  of  defence  is 
actually  applied  to  different  and  distinct  parts  of  the  bill,  and 
that,  as  applied,  each  is  consistent  with  the  other ;  so  that  one 
does  not  overrule  the  other.*  Thus,  for  example,  if  there  is  a 
demurrer  to  the  whole  bill,  an  answer  to  a  part  thereof  is  incon- 
sistent; and  the  demurrer  will  be  overruled.*  For  the  same 
reason,  if  there  is  a  demurrer  to  a  part  of  a  bill,  there  cannot 
be  a  plea  or  answer  to  the  same  part,  without  overruling  the 
demurrer.® 

§  443.  If  a  demurrer  is  too  general,  that  is,  if  it  covers,  or  is 
applied  to  the  whole  bill,  when  it  is  good  to  a  part  only;  or  if  it 

1  Ante,  §  812 ;  Post,  §  646 ;  Mitf .  Eq.  PI.  by  Jeremy,  109, 110. 
»  Co.  Litt  71  6;  Cooper,  Eq.  PI.  110;  8  Black.  Com.  814. 

*  Gilb.  For.  Rom.  60.  The  32d  Rule  of  the  Equity  Rules  of  the  Supreme  Court 
of  the  United  States,  January  Term,  1842,  declares :  "  The  defendant  may,  at  any 
time  before  the  bill  is  taken  for  confessed,  or  afterwards,- with  the  leare  of  the  court, 
demur  or  plead  to  the  whole  bill,  or  to  part  of  it,  and  he  may  demur  to  part,  plead  to 
part,  and  answer  as  to  the  residue ;  but  in  erery  case,  in  which  the  bill  specially 
charges  fraud  or  combination,  a  plea  to  such  part  must  be  accompanied  with  an 
answer  fortifying  the  plea,  and  explicitly  denying  the  fraud  and  combination,  and 
the  facU  on  which  the  charge  is  founded."  Post,  §  461;  1  How.  Introd.  61;  17 
Peters,  Appendix,  16. 

*  Cooper,  Eq.  PI.  112, 118. 

»  Cooper,  Eq.  PI.  112;  Tidd  v.  Clare,  2  Dick.  712 ;  MItf.  Eq.  Pi.  by  Jeremy,  20U, 
210;  Portarlington  v.  Soulby,  6  Sim.  366 ;  DaWes  v.  Daries,  2  Keen,  638. 

*  Cooper,  Eq.  PI.  118;  Jones  v.  StraiTord.  3  P.  Wms.  80;  Dormer  v.  Fortescue,  2 
Atk.  282 ;  Clark  v.  Phelps,  6  Johns.  Ch.  214.  The  87th  of  the  English  Changery 
Orders  of  1841  abolishes  this  doctrine.  It  declares,  "That  no  demurrcp  or  plea 
simll  be  held  bad  and  oTerruled  upon  argument,  only  because  the  answer  of  the  de- 
fendant may  extend  to  some  part  of  the  same  matter  as  may  be  coTered  by  such 
demurrer  or  plea."  Cr.  &  Phill.  379.  The  same  rule  has  been  adopted  by  the 
Supreme  Court  of  the  United  Sutes.  Rule  37  of  the  Equity  Rules,  January  Term, 
1842. 
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is  a  demurrer  to  a  part  of  a  bill  only,  but  yet  is  not  good  to  the 
full  extent,  which  it  covers,  but  is  so  to  a  part  only,  it  will  be 
overruled ;  for  it  is  a  general  rule,  that  a  demurrer  (it  is  other- 
wise as  to  a  plea)  cannot  be  good  as  to  a  part,  which  it  covers, 
and  bad  as  to  the  rest ;  and  therefore  it  must  stand  or  fall  alto- 
gether.^ (a)  So,  if  a  demurrer  does  not  cover  so  much  of  the 
bill,  as  it  might  by  law  have  extended  to,  it  has  been  held  to  be 
bad.^  But  a  demurrer  may  be  put  in,  and  several  causes 
assigned;  and  if  one  cause  is  good  to  the  whole  extent  of  the 
demurrer,  and  another  is  bad,  the  demurrer  will  be  sustained; 
for,  if  both  were  bad,  the  defendant  may,  ore  tenus^  assign  new 
causes  of  demurrer  at  the  argument  to  matters  of  substance, 
although  not  to  matters  of  form;  so  that  any  one  good  cause, 
existing  of  record,  or  otherwise  assigned,  will  do.^ 

'  Cooper,  Eq.  PI.  li2.  118;  Metcalf  v,  Heryey,  1  Ves.  248;  Verplanck  v.  Caines, 
1  Johns.  Ch.  67;  Higinbotliam  v.  Barnet,  6  Johns.  Ch.  186;  Todd  v.  Gee,  17  Ves. 
278 ;  Knight  v,  Moselj,  Ambler,  176 ;  Jones  v.  Frost,  Jac.  466 ;  s.  c.  8  Mod.  1 ;  V^jnne 
V.  Jackson,  McCl.  &  Y.  36;  Attorney  General  o.  Brown,  1  Swanst.  804;  Kuypers  t;. 
Reformed  Dutch  Church,  6  Paige,  670;  1  Mont.  Eq.  PI.  09,  100,  110.  Lord  Redes- 
dale,  after  stating  that  where  a  demurrer  is  put  in,  which  is  too  extensive,  it  is  gen- 
erally considered  that  the  demurrer  must  be  overruled,  has  added,  "  but  there  are 
instances  of  allowing  demurrers  in  part."-  And  he  cites  2  Eq.  Abr.  769 ;  2  Bro.  Pari. 
Cas.  614,  Tomlins'  ed.  The  doctrine  of  the  text  is  now,  however,  firmly  established. 
Mayor  of  London  r.  Levy,  8  Ves.  403;  Baker  v.  Mellish,  11  Ves.  70;  Todd  v.  Gee, 
17  Ves.  280.  See  also  Mitf.  Eq.  PI.  by  Jeremy,  214,  note  (i).  Where  a  demurrer  is 
too  extensive,  the  court  will,  if  a  fair  case  is  made,  in  its  discretion,  give  leave,  upon 
proper  terms,  to  the  defendant  to  amend  his  demurrer  by  narrowing  its  terms. 
Cooper,  Eq.  PI.  112,  113,  116;  Mitf.  Eq.  PI.  by  Jeremy,  214,  215,  and  cases  there 
cited ;  Baker  v,  Mellish,  11  Ves.  70.  See  Dell  v.  Hale,  2  T.  &  Coll.  Ch.  1,  3;  Post, 
§692. 

^  Dawson  v.  Sadler,  1  Sim.  &  Stu.  637,  542.  This  doctrine  is  now  changed  by  the 
86th  of  the  Orders  of  the  English  Court  of  Chancery,  1841,  which  provides,  "  That 
DO  demurrer  or  plea  shall  be  held  bad  and  overruled  upon  argument,  only  because 
such  demurrer  or  plea  shall  not  cover  so  much  of  the  bill  as  it  might  by  law  have 
extended  to."  Cr.  &  Phill.  379.  The  same  rule  has  been  adopted  by  the  Supreme 
Court  of  the  United  States.  Rule  36  of  the  Equity  Rules,  January  Term,  1842.  See 
also  Dell  v.  Hale,  2  Y.  &  Coll.  Ch.  1. 

«  Cooper,  Eq.  PI.  112,  118 ;  Jones  r.  Frost,  Jac.  466 ;  Beames,  Ord.  in  Chan.  174. 


(a)  So  if  the  bill  can  be  maintained  9  So.  143;  Tillman  v.  Thomas,  87  Ala. 

in  either  aspect  of  the  alternative  relief  821.    But  if  the  entire  bill  is  framed  on  a 

which   it    prays,    a   general    demurrer  definite  but  invalid  theory,  it  is  bad  on 

should  be  overruled,  when  the  bill  is  not  demurrer,  though  it  alleges  facts  which 

multifarious.     Gaunt  w.  Froelich,  24  111.  might  be  sufficient  on  another  theory. 

App.  803;  Gooch  v  Green,  102  111.  507;  Cottrell  v.  JRtskti  Life  Ins.  Co.  97  Ind 

American  F.  L.  M.  Co.  v.  Sewell,  (Ala.),  811. 
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§  444.  And  a  defendant  may  put  in  separate  demurrers  to 
separate  and  distinct  parts  of  a  bill  for  separate  and  distinct 
causes;  for  the  same  grounds  of  demurrer  frequently  will  not 
apply  to  different  parts  of  a  bill.  And  if  separate  demurrers 
are  put  in  to  different  and  distinct  parts  of  a  bill,  one  demurrer 
may  be  overruled  upon  ai^ument,  and  another  be  allowed.^  So 
that,  in  this  way,  the  hazard  of  one  general  demurrer  to  all  the 
objectionable  parts  of  a-bill  may  be  avoided. 

§  445.  Where  there  are  several  defendants,  if  they  all  join  in 
one  demurrer  to  a  bill,  the  demurrer  may  be  good,  and  be 
allowed,  as  to  one  of  the  defendants,  and  be  bad,  and  disallowed 
as  to  the  other  defendant;  for  the  defence  may  be  good  as  to  one 
person,  and  be  wholly  inapplicable  to  another.^  And  there  is 
a  clear,  although  a  nice,  distinction  between  a  demurrer,  which 
is  too  large  in  regard  to  all  the  defendants,  and  one,  which  is 
too  large  or  inapplicable  to  some  of  the  defendants.  In  this 
respect,  there  is  a  difference  between  pleadings  in  law  and  in 
equity ;  for  a  joint  demurrer,  or  a  joint  plea,  bad  as  to  one  de- 
fendant, is  at  law  bad  as  to  all. 

§  446.  Whenever  any  ground  of  defence  is  apparent  on  the 
bill  itself,  either  from  the  matter  contained  in  it,  or  from  the 
defect  in  its  frame,  or  in  the  case  made  by  it,  the  proper  mode 
of  defence  is  by  demurrer.^  A  demurrer  is  an  allegation  of  a 
defendant,  which,  admitting  the  matters  of  fact  alleged  by  the 
bill  to  be  true,  shows,  that  as  they  are  therein  set  forth,  they  are 
insufficient  for  the  plaintiff  to  proceed  upon,  or  to  oblige  the 
defendant  to  answer;  or  that  for  some  reason  apparent  on  the 
face  of  the  bill,  or  because  of  the  omission  of  some  matter,  which 
ought  to  be  contained  therein,  or  for  want  of  some  circumstance, 
which  ought  to  be  attendant  thereon,  the  defendant  ought  not  to 
be  compelled  to  answer.*  It  therefore  demands  the  judgment  of 
the  court,  whether  the  defendant  shall  be  compelled  to  make 
answer  to  the  plaintiff's  bill,  or  to  some  certain  part  thereot* 

§  447.  The  causes  of  demurrer  must  be  upon  some  matter  in 
the  bill,  or  upon  the  omission  of  some  matter,  which  ought  to 

1  Cooper,  Eq.  PL  118;  Mltf.  Eq.  PI.  by  Jeremy,  214.  216. 

»  Cooper,  Eq.  PL  118;  Mayor  of  London  v,  Leyy,  8  Ves.  408, 404. 

»  Mltf  Eq.  PL  by  Jeremy,  107. 

«  Ibid. 

•  Ibid. 
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be  therein,  or  attendant  thereon;  and  not  upon  any  foreign 
matter  alleged  by  the  defendant.^  The  principal  ends  of  a  de- 
murrer are,  to  avoid  a  discovery,  which  may  be  prejudicial  to 
the  defendant,  or  to  cover  a  defective  title,  or  to  prevent  an 
unnecessary  expense.  If  no  one  of  these  ends  is  obtained,  there 
is  little  use  in  a  demurrer.^  For,  in  general,  if  a  demurrer 
would  hold  to  a  bill,  the  court,  although  the  defendant  answers, 
will  not  grant  relief  upon  hearing  the  cause.  There  have  been, 
however,  cases,  in  which  the  court  has  given  relief  upon  the 
hearing,  although  a  demurrer  to  the  relief  would  probably  have 
been  allowed.    But  such  cases  are  rare.^ 

§  448.  From  what  has  been  said,  as  to  the  nature  and  office  of 
a  demurrer,  it  is  clear,  that  it  can  be  only  for  objections  appar- 
ent upon  the  face  of  the  bill  itself,  either  from  the  matter  in- 
serted, or  omitted  therein,  or  from  defects  in  the  frame  or  form 
thereof.^  (a)  It  cannot,  therefore,  state  what  does  not  appear 
upon  the  face  of  the  bill,  otherwise  it  would  be,  what  has  been 
emphatically  called,  a  speaking  demurrer,  that  is,  a  demurrer, 
where  a  new  fact  is  introduced  to  support  it.*  Thus,  for  ex- 
ample, where  a  bill  was  brought  to  redeem  a  mortgage,  and  it 
did  not  allege  possession  in  the  mortgagor  within  twenty  years, 
otherwise  than  by  saying,  that  in  or  about  the  year  1770,  the 
plaintiff's  ancestor  (the  mortgagor)  died,  and  soon  after  the  de- 
fendant took  possession ;  and  a  demurrer  was  put  in,  and  alleged 
for  cause,  that  it  appeared  upon  the  face  of  the  bill,  that  from 
the  year  1770,  "which  is  upwards  of  twenty  years  before  the 
filing  of  the  bill,"  the  defendant  had  been  in  possession,  and  the 
plaintiff  was  under  no  disability,  &c.,  and  had  shown  no  right 
to  redeem ;  the  court  overruled  the  demurrer,  upon  the  ground 
that  it  was  a  speaking  demurrer,  containing  an  averment  of  a 
matter  of  fact,  the  possession  for  twenty  years  by  defendant, 
which  did  not  appear  in  certainty  on  the  face  of  the  bill.®    We 

1  Mitf.  £q.  PL  bj  Jeremy,  107, 108,  and  cases  there  cited ;  Wyatt,  Pr.  Reg.  162. 
«  Ibid.  «  Ibid. 

*  fieames,  Ord.  in  Chan.  20. 

*  Cooper,  £q.  PI.  Ill ;  Davies  v.  Williams,  1  Sim.  6;  Brooks  v.  Gibbons,  4  Paige, 
874 ;  Brownsword  v.  Edwards,  2  Yes.  245 ;  Edsell  v.  Buchanan,  4  Bro.  Ch.  254 ;  s.  c. 
2  Ves.  Jr.  83;Cawthom  r.  Chali^,  2  Sim.  &  Stu.  129;  Kuypers  v.  Reformed  Datch 
Church,  6  Paige,  570. 

'  Edsell  V,  Buchanan,  4  Bro.  Ch.  264 ;  8.  o.  2  Ves.  Jr.  83 ;  Brooks  o.  Gibbons,  4 

(a)  Iron  Age  Pub.  Co.  o.  Western  Union  Tel.  Co.  83  Ala.  408. 
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shall  presently  have  occasion  to  consider  more  fully  the  proper 
frame  of  a  demurrer.*  (a) 

§  449.  A  demurrer  being  (as  we  have  seen)  always  upon 
matter  apparent  on  the  face  of  the  bill,  and  not  upon  any  mat- 
ter alleged  by  the  defendant,  it  sometimes  happens,  that  a  bill, 
which,  if  all  the  parts  of  the  case  were  fully  disclosed,  would 
be  open  to  a  demurrer,  is  so  artfully  drawn,  as  to  avoid  showing 
upon  the  face  of  it  any  cause  of  demurrer.  In  this  case  the  de- 
fendant is  compelled  to  resort  to  a  plea,  by  which  he  may  allege 
matter,  which,  if  it  appeared  upon  the  face  of  the  bill,  would  be 
a  good  cause  of  demurrer.  For,  in  many  cases,  what  is  a  good 
defence  by  way  of  plea,  is  also  good  by  way  of  demurrer,  if  the 
facts  appear  sufficiently  by  the  bill.^  But  of  this  subject,  more 
will  be  said  hereafter.^ 

§  450.  Where  the  facts  relied  on  as  a  matter  of  defence  by  the 
defendant,  are  stated  in  the  bill  only  by  way  of  pretence,  and 
not  expressly  charged,  it  is  not  generally  safe  to  demur  to  the 
bill,  unless  the  whole  right  against  the  defendant  is  founded  on 
that  charge.^  Thus,  for  example,  where  a  bill  relied  on  a  de- 
cree, directing  a  conveyance,  and  the  decree  was  stated  only  by 
way  of  pretence,  and  not  expressly  charged,  the  court  at  first 
doubted  whether  the  defence  could  be  taken  by  demurrer,  and 
ought  not  to  have  been  taken  by  plea,  as  the  decree  was  not 
averred  in  a  direct  statement.  But  the  demurrer  was  at  last 
held  good,  upon  the  ground,  that  without  conveyance  the  plain- 
tiff had  no  title ;  and  the  relief  prayed  turned  upon  the  due 
execution  of  the  conveyance.* 

Paige,  874.  But  if  the  lapee  of  more  than  twenty  years  had  appeared  with  certainty 
upon  the  face  of  the  bill,  the  objection  might  hare  been  taken  by  demurrer.  Hodle 
V,  Healey,  1  Vet.  &  B.  636 ;  Foster  v.  Hodgson,  19  Yes.  180 ;  Barron  v.  Martin,  19 
Yes.  327 ;  8.  o.  Cooper,  189 ;  Mr.  Belt's  note  to  Deloraine  v,  Browne,  8  Bro.  Ch.  688 ; 
Hoare  r.  Peck,  6  Sim.  61 ;  Hovenden  v.  Annesley,  2  Sch.  &  Lefr.  637;  Mitf.  Eq.  PI. 
by  Jeremy,  212  and  note. 

1  Post,  §  457. 

«  Mitf.  Eq.  PI.  by  Jeremy,  216. 

•  Post,  §  647,  662. 

*  Fletcher  v.  Toilet,  6  Yes.  Jr.  8;  1  Mont  Eq.  Fl.  94. 
•Ibid. 


{a)  A  demurrer  may  be  incorporated  tried  on  its  merits.    Wade  o.  Pulsifer, 

In  the  answer ;  but  in  such  case  the  gen-  54  Yt.  45 ;  Holt  v.  Daniels,  61  Yt  89. 

eral  rule  holds  good  that  it  must  be  See  Barbey's  Appeal,  119  Penn.  St.  4ia 
brought  to  a  hearing  before  the  cause  is 


§  448-462.] 
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§  451.  So,  where  a  bill  stated  the  sale  of  an  office,  and  prayed 
an  account  of  the  profits,  a  demurrer  was  held  not  to  lie,  upon 
the  ground  of  the  sale  of  the  office  being  illegal ;  because  there 
was  no  sufficient  averment,  in  the  bill,  that  the  office  was  one 
within  the  reach  of  the  prohibition  of  the  statute  of  6th  and 
6th  of  Edward  VL*  So,  where  a  bill  quia  timet  was  brought, 
founded  upon  an  equitable  lien  for  the  purchase-money  of  an 
estate,  and  the  bill  stated  that  a  bond  was  taken,  as  a  further 
and  additional  security,  a  demurrer  to  the  bill,  upon  the  ground 
that  the  taking  of  the  bond  was  a  waiver  of  the  lien,  was  over- 
ruled; for  the  allegation  of  the  bill  was,  that  it  was  taken  as 
additional  security ;  and  if  it  was  not,  the  objection  should  be  in 
another  form.a 

§  452.  A  demurrer  necessarily  admits  the  truth  of  the  facts 
stated  in  the  bill,  so  far  as  they  are  relevant  and  are  well 
pleaded;  but  it  does  not  admit  the  conclusions  of  law  drawn 
therefrom,  although  they  are  also  alleged  in  the  bill.  ^  (a)    Thus, 

'  Hicks  u,  Raincock,  1  Cox,  40. 

^  Braband  v.  Hoskina,  8  Price,  31. 

<  Cooper,  Eq.  PI.  Ill ;  Mitf .  Eq.  PI.  by  Jeremy,  211,  212 ;  Williams  v.  Steward, 
8  Mer.  472,  4d2 ;  Ford  v.  Peering,  1  Yes.  Jr.  77 ;  East  India  Co.  v.  Henchman,  I  Yes. 
Jr.  291 ;  Wyatt,  Pr.  Reg.  163 ;  Penfold  v.  Nunn,  6  Sim.  406;  Earle  t;.  Holt,  6  Hare, 
180.  In  Baker  v.  Booker,  6  Price,  381,  Baron  Wood  said  .  "  A  demurrer  only  admits 
matters  positiyely  alleged  in  the  bill ;  not  every  fanciful  pretence  suggested."  But  this 
proposition  must  be  taken  sub  modo;  for  if  a  fact  be  not  positively  asserted,  and  yet 
it  is  material,  and  is  stated  in  terms,  which  may  be  deemed  reasonably  certain  in 
their  import,  the  demurrer  wiU  admit  them.    [The  rule  that  ambiguous  statements 


(a)  A  demurrer  does  not  admit  that 
the  construction  of  a  written  instrument 
set  forth  in  the  bill  is  the  true  one ;  or  that 
a  parol  understanding  stated  in  the  bill 
as  varying  a  written  instrument,  is  com- 
petent and  admissible  in  evidence.  Lea 
V.  Robeson,  12  Gray,  280 ;  Dillon  r.  Bar- 
nard, 21  Wall.  430 ;  8. 0. 1  Holmes,  386 ;  In- 
terstate  Land  Co.  i;.  Maxwell  Land  Grant 
Co.  189  U  S  669;  NaUonal  Park  Bank 
V,  HaUe,  80  III.  App.  17.  So,  if  fraud  is 
charged  in  the  bill,  and  the  facts  consti- 
tuting the  fraud  are  not  specifically  set 
forth,  the  fraud,  which  is  a  mere  conclu- 
sion of  law,  is  not  admitted  by  a  demur- 
rer. Fogg  V.  Blair,  189  U  S.  118 ;  Preston 
V  Smith,  26  Fed.  Rep.  884 ;  Flewellen  v. 
Crane,  68  Ala.  627.    If  the  allegations  of 


the  bill  are  upon  information  and  belief, 
it  has  been  held  that,  while  a  demurrer 
admits  the  information  and  the  belief,  it 
does  not  admit  tlie  truth  of  the  informa- 
tion. Walton  V.  Westwood,  73  111.  126. 
For  other  instances  of  averments  or 
conclusions  of  law  not  admitted  by  a 
demurrer,  see  Tompson  r.  Bank  of  Re- 
demption, 106  Mass.  128;  Pearson  v. 
Tower,  66  N.  H.  36;  Partee  v.  Kortrecht, 
64  Miss.  66 ;  Stow  v.  Russell,  36  111.  18. 
A  patent  for  an  invention  may  be  at- 
tacked by  demurrer  for  lack  of  inventive 
novelty.  Brown  r.  Piper,  91  U.  S.  37; 
Bottle  Seal  Co.  v.  De  La  Yergne  B.  &  8. 
Co.  47  Fed.  Rep.  69;  ComeU  v,  Qreen, 
48  Fed.  Rep.  106. 
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if  a  demurrer  extends  to  anj  particular  discovery,  the  matter 
sought  to  be  discovered,  and  to  which  the  demurrer  extends,  is 
taken  to  be  as  stated  in  the  bill.  And  if  the  defendant  demurs 
to  the  relief  only,  the  whole  case  made  by  the  bill,  to  ground 
the  relief  prayed  for,  is  considered  as  true.  A  demurrer  is, 
therefore,  always  preceded  by  a  protestation  against  the  truth  of 
the  matters  contained  in  the  bill,  a  practice  borrowed  from  the 
common  law,  and  probably  intended  to  avoid  any  conclusion  in 
another  suit;  for  in  the  present  suit  it  is  wholly  without  effect. * 

§  453.  In  regard  to  the  appropriate  use  of  a  demurrer,  it  may 
be  stated  as  a  general  rule,  that  whenever  the  ground  of  objection 
or  defence  is  apparent  on  the  face  of  the  bill  itself,  either  from 

in  a  bill  are  to  be  taken  most  strongly  against  the  pleader,  does  not  entitle  the  demur- 
ring party  to  any  inference  drawn  from  a  possible  state  of  drcumstances  not  incon- 
sistent with  the  averments  of  the  bill.  Simpson  v.  ¥ogo^  1  Johns.  &  H.  18.  On  the 
argument  of  a  demurrer  to  a  biU  the  documents  set  out  in  the  bill  must  be  taken  as 
therein  stated,  and  no  reference  to  the  original  document  is  permitted  to  contradict 
averments  in  the  bill.  Cuddon  v.  Tite,  1  Gif.  S95.  Where  a  bill  was  filed  by  share- 
holders in  an  insurance  company  against  the  directors,  requiring  them  to  set  forth  a 
list  of  various  particulars  relating  to  the  business  transacted  by  the  company,  and 
the  defendants  in  their  answers  referred  generally  to  the  books  of  the  company  as 
containing  all  fi&cts  mquired  after  in  the  bill,  it  was  held,  upon  exceptions,  tliat  the 
answer  was  insufELcient,  it  being  the  duty  of  the  directors  to  make  the  reference  to 
the  books  as  easy  to  the  plaintiffs  as  possible,  and  to  refer  specifically  to  the  books 
and  portions  of  the  books  containing  the  information  sought,  under  each  particular 
head  of  inquiry.  Drake  v.  Symes,  Johns.  Ch.  647 ;  s.  c.  2  De  G.,  F.  &  J.  81.  Where 
a  bill  is  brought  for  the  rectification  of  alleged  defects  in  a  marriage  settlement,  and 
the  appointment  of  new  trustees,  the  biU  must  be  taken  as  it  stands,  and  the  defend- 
ant cannot  assume  the  existence  of  possible  facts  not  stated,  but  must'  plead  such 
facts,  and  the  demurrer  cannot  be  allowed,  so  long  as  the  bill  makes  a  case  for  either 
branch  of  the  relief  sought  Barber  v.  Barber,  4  Drew.  600.  Where  the  plaintiff  filed 
a  bill,  on  behalf  of  himself  and  the  other  shareholders  against  the  company  and  other 
persons,  impeaching  their  transactions  on  the  ground  of  fraud,  the  defendant's  answer 
was  excepted  to  for  insufficiency,  and  while  the  exceptions  were  pending,  the  defend- 
ants moved  to  take  the  bill  off  the  file  and  to  stay  proceedings.  At  the  hearing,  it 
appeared  that  the  plaintiff  had  lost  money  in  speculatmg  in  the  shares  of  the  com- 
pany, and  that  he  owned  only  five  shares,  which  he  had  purchased  solely  for  the 
purpose  of  qualifying  himself  to  bring  the  suit  and  of  being  bought  off.  It  was 
nevertheless  held,  that  at  that  stage  of  the  case,  the  defendant  not  baring  sufficiently 
dented  the  charges  of  fraud  in  the  bill,  the  malafdes  of  the  plaintiff  in  filing  the  bill 
was  no  ground  for  taking  it  off  the  file.  Seaton  v.  Grant,  L.  R.  2  Ch.  469.  But  where 
a  bill  was  filed  by  a  member  of  a  society  against  the  directors  to  restrain  proceedings 
alleged  to  be  ultra  vires,  and  it  was  shown  to  the  court  that  the  plaintiff  was  a  per- 
son of  small  means,  who  had  purchased  one  share  in  the  society  for  the  purpose  of 
instituting  the  suit,  and  that  the  suit  was  really  instituted  by  his  solicitor,  who  was 
not  a  shareholder,  to  annoy  two  of  the  directors,  it  was  ordered  to  be  taken  off  the 
file.    Hobson  v.  Dodds,  L.  R.  8  Eq.  901.] 

1  Mitf.  Eq.  n.  by  Jeremy,  107,  211,  212;  Cooper,  Eq.  PI.  Ill ;  Post,  §  467. 
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matter  contained  in  it,  or  from  defect  in  its  frame,  the 
proper  mode  of  taking  it  is  by  demurrer,  and  not  by  way  of 
plea.^  Hence,  if  the  case  of  the  plaintiff,  as  stated  in  his  bill, 
will  not  entitle  him  to  a  decree,  the  proper  course  is  for  the 
defendant  to  insist  upon  it  by  way  of  demurrer,  although  it  may 
be  equally  fatal  at  the  hearing.  ^  When  the  bill  is  defective  in 
substance  it  is  in  general  advisable  to  demur,  because  it  saves 
unnecessary  expense  to  all  parties.  When  the  objection  is  to  a 
defect  in  matter  of  form,  the  objection  may,  and  indeed  ordina- 
rily must  be,  taken  by  demurrer.^ 

§  454.  The  want  of  due  form  constitutes  a  just  objection  to 
the  proceedings  in  every  court  of  justice ;  for  to  reject  all  form 
would  be  destructive  of  the  law  as  a  science,  and  would  intro- 
duce great  uncertainty  and  perplexity  in  the  administration  of 
justice.*  Every  irregularity  of  this  sort  is  fraught  with  incon- 
venience, and  generally  tends  to  delays  and  doubts.  And  it  has 
been  well  remarked,  that  infinite  mischief  has  been  produced  by 
the  facility  of  courts  of  justice  in  overlooking  errors  in  form. 
It  encourages  carelessness ;  and  places  ignorance  too  much  on  a 
footing  with  knowledge  amongst  those  who  practice  the  drawing 
of  pleadings.^  To  which  it  may  be  added,  that  it  often  exposes 
the  parties  themselves  to  no  small  hardship,  by  embarrassing 
them  at  every  step  in  the  progress  of  the  cause ;  and  involving 
the  merits  of  the  cause  in  superfluous  details  and  inartificial 
allegations,  at  once  loose,  obscure,  and  misleading.  In  prac- 
tice, however,  objections  to  slight  mistakes  of  form  are  not 
usually  insisted  on,  where  there  are  merits  in  the  cause,  nor 
unless  the  bill  seeks  to  enforce  some  harsh  and  rigorous  claim. ^ 

1  Cooper,  Eq.  PI.  118 ;  Billing  v.  Flight,  1  Mad.  290 ;  Hindd,  Ch.  Prac  IM ;  2 
Mad.  Ch.  Prac.  224. 

*  Hoyenden  o.  Annesley,  2  Sch.  &  Lefr.  688 ;  Barker  v,  Dacie,  6  Yes.  686.  [Sub- 
stantial defects  may  generally  be  objected  to  at  the  hearing.  Eriechbaum  v  Bridges, 
1  Iowa,  14.] 

«  Post,  §  628. 

*  Cooper,  Eq.  PI.  lia 

^  Lord  Chief  Justice  Eyre,  in  Morgan  v.  Sargent,  1  Bos.  &  Pull.  60 ;  Cooper,  Eq. 

PI.  iia 

*  Mr.  Barton,  in  a  note  (2)  to  his  work  on  suits  in  equity,  p.  113,  remarks,  that, 
"courts  of  equity  are  apt,  and  with  reason,  to  look  with  a  suspicious  eye  upon  defend- 
ants, who,  by  availing  themselres  of  erery  cause  of  demurrer  or  plea,  shows  an  un- 
willingness fairly  to  meet  the  plaintiff's  case.  It  is  seldom,  therefore,  advisable  to 
have  recourse  to  these  modes  of  defence,  unless  to  prevent  the  expense  of  an  exam- 
ination of  witnesses,  or  to  avoid  a  discovery,  which  might  be  detrimental  to  the 
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§  455.  Demurrers  are  either  general  or  special  They  are 
general,  when  no  particular  cause  is  assigned,  except  the  usual 
formulary  (to  comply  with  the  rules  of  the  court),  that  there  is 
no  equity  in  the  bill.* (a)  They  are  special,  when  the  particular 
defects  or  objections  are  pointed  out  The  former  will  be  suffi- 
cient (although  special  causes  are  usually  stated)  when  the  bill 
is  defective  in  substance.  The  latter  is  indispensable,  where  the 
objection  is  to  the  defects  of  the  bill  in  point  of  form.^(i)    By 

defendant's  just  and  rightful  interests.  And,  upon  this  principle  of  disoountenandng 
these  dilatory  pleas,  and  encouraging  an  open  and  manly  defence,  have  proceeded 
many  of  those  cases,  which  we  have  had  occasion  to  refer  to.  But,  independent  of 
these  considerations,  it  is  sometimes  prudent  to  forego  the  benefit  of  those  defences, 
and  submit  to  answer  the  complainant's  bill ;  by  which  means  the  defendant  has  fre- 
quently an  opportunity  of  pressing  upon  the  court,  by  his  answer,  facts  and  circum- 
stances in  rebuttal  of  the  plaintiff's  claims,  which  could  not,  consistently  with  the 
established  mode  of  pleading,  be  offered  together  with  such  defences."  [See  Mew- 
shaw  r.  Mewshaw,  2  Md.  Ch.  12.] 

1  Tlie  usual  formulary  is :  "  And  for  causes  of  demurrer  say,  that  the  complain- 
ant's said  bill  of  complaint,  in  case  the  same  were  true,  which  these  defendants  do  in 
nowise  admit,  contains  not  any  matter  of  equity,  whereon  this  court  can  ground  any 
decree,  or  gire  the  complainant  any  relief  or  assistance,  as  against  them,  these  de- 
fendanU."    Barton's  Suit  in  Equity,  107, 108. 

^  Cooper,  £q.  PI.  118.  The  common  form  of  a  general  demurrer  is  as  follows: 
"  These  defendants,  by  protestation,  not  confessing  all  or  any  of  the  matters  and 
things,  in  the  said  complainant's  bill  contained,  to  be  true  in  such  manner  and  form, 
as  the  same  are  therein  set  forth  and  alleged,  do  demur  to  the  said  bill,  and  for  cause 
of  demurrer  show,  that  the  said  complainant  has  not,  by  his  said  bill,  made  such  a 
case  as  entitles  him,  in  a  court  of  equity,  to  any  discovery  firom  these  defendants  re- 
spectiTely,  or  any  of  them,  or  any  relief  against  them,  as  to  the  matters  contained  in 
the  said  bill,  or  any  of  such  matters ;  and  that  any  discoTery,  which  can  be  made  by 
these  defendants,  or  any  of  them,  touching  the  matters  complained  of  in  said  bill,  or 
any  of  them,  cannot  be  of  any  avail  to  the  said  complainant  for  any  of  the  purposes 
for  which  a  discovery  is  sought  against  these  defendants,  by  the  said  bill,  nor  entitle 
the  said  complainant  to  any  relief  in  this  court,  touching  any  of  the  matters  therein 
complained  of.  Wherefore,  and  for  divers  other  good  causes  of  demurrer  appearing 
in  the  said  bill,  these  defendants  do  demur  thereto ;  and  they  pray  the  judgment  of 
this  honorable  court,  whether  they  shall  be  compelled  to  make  any  further  and  other 


(a)  As  to  the  present  English  practice, 
see  BursUll  r.  Beyfus,  26  Ch.  D.  86; 
Bathyny  v.  Walford,  32  W.  R.  879.  Any 
cause  for  relief  made  out  in  the  bill  is 
sufficient  against  a  general  demurrer. 
Shaw  V.  Chase.  77  Mich.  486 ;  Darrah  v, 
Boyce,  62  Mich.  480;  Northern  Pacific 
R.  Co.  17.  RoberU,  42  Fed.  Rep.  784 ;  Mer- 
riam  V.  Hollow  ay  Pub.  Co.  48  Fed.  Rep. 
460;  United  SUtes  v.  Southern  Pacific 


R  Co.  40  Fed.  Rep.  611;  Mercantile 
Trust  Co.  V.  Rhode  Island  H.  T.  Co.  86 
Fed.  Rep.  868;  Perry  v,  Littlefield,  17 
Blatch.  272. 

(6)  Wilson  9.  Hill,  46  N.  J.  Eq.  867 ; 
19  Atl.  1097 ;  McCoy  v.  Boley,  21  Fla. 
808  ;  Stewart  v.  Flint,  67  Vt  216 ;  Eagle 
r.  Beard,  88  Ark.  497 ;  Ward  v.  Clay,  83 
Cal.602. 
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the  rules  of  courts  of  equity,  every  demurrer  is  required  to  con- 
tain the  causes  thereof;^  and  they  must  be  set  down  with  rea- 
sonable certainty  and  directness.^  (a) 

§  456.  Demurrers,  though  sometimes  for  dilatory  causes,  in 
the  nature  of  a  plea  in  abatement,  are  always  in  legal  effect  in 
bar  of  the  suit,  praying  for  a  dismissal  of  it^  But  there  is  this 
difference,  that  where  the  suit  is  dismissed  upon  a  hearing  upon 
the  merits,  it  is  ordinarily,  unless  the  dismissal  is  without 
prejudice,  a  bar  to  another  bill;  whereas,  if  the  bill  is  dis- 
missed for  defect  of  form  or  structure  of  it,  not  going  to  the 
merits,  it  is  no  bar  to  a  future  suit  for  the  same  subject-matter.^ 
It  may  also  be  remarked,  in  this  connection,  that  demurrers  are 
inapplicable  to  pleas,  or  to  answers,  (b)  If  a  plea  be  bad  in  sub- 
stance, the  course  is  not  to  demur  to  it,  but  to  set  it  down  for  an 

EDf wer  to  the  said  bill ;  and  they  humbly  pray  to  be  dismisted  from  henoe,  with  their 
reasonable  costs  in  this  behalf  sustained."    (Van  Heyth.  Eq.  Drafts.  419.)    2  Harris. 
Ch.  Pr.  by  Newl.  p.  607.    The  form  in  Barton's  Suit  in  Equity,  pp.  107, 108,  is  more 
concise  and  succinct.    See  same  form,  Post,  §  483,  note. 
1  Beames,  Ord.  in  Chan.  77, 173. 

*  Barton's  Suit  in  Eq.  108,  note  (1) ;  Mitf.  Eq.  PI.  by  Jeremy,  218,  214. 

*  Roberdeau  u.  Rous,  1  Atk.  644 ;  2  Mad.  Ch.  Pr.  226;  Jones  v,  Strafford,  8  P. 
Wms.  80.  Lord  Loughborough,  in  Brooke  v.  Hewitt,  8  Ves.  266,  said :  "A  demurrer 
must  be  founded  upon  this,  that  it  is  an  absolute,  certain,  clear  proposition,  that  the 
bill  would  be  dismissed,  with  costs,  at  the  hearing."  This  is  true  as  to  demurrers  for 
defects  in  the  substance  of  the  bilL  But  it  does  not  apply  to  matters  of  form.  Lord 
Hardwicke,  in  Roberdeau  v,  Rous,  1  Atk.  644,  is  made  to  say :  "  The  defendant 
should  not  have  demurred  for  want  of  jurisdiction ;  for  a  demurrer  is  always  in  bar, 
and  goes  to  the  merits  of  the  case ;  and,  therefore,  it  is  informal  and  improper  in  that 
respect ;  for  he  should  have  pleaded  to  the  jurisdiction."  This  language  is  loose  and 
inaccurate.  If  the  court  has  no  jurisdiction,  the  objection  may  be  taken  by  de- 
murrer, if  it  is  apparent  on  the  face  of  the  bill.  Mitf.  Eq.  PI.  by  Jeremy,  110,  216; 
Hill  V,  Reardon,  2  Sim.  &  Stu.  431.  And  a  demurrer  may  be  for  causes  not  going  to 
the  merits.  Lord  Redesdale  has  remarked,  that,  "  a  demurrer  being  frequently  on 
matter  of  form,  is  not  in  general  a  bar  to  a  new  bill.  But  if  the  court,  upon  a  de- 
murrer, has  clearly  decided  upon  the  merits  of  the  question  between  the  parties,  the 
decision  may  be  pleaded  in  bar  of  another  suit."  Mitf.  Eq.  PI.  by  Jeremy,  216 ; 
Cooper,  Eq.  PI.  116. 

*  Mad.  Ch.  Pr.  248;  Holmes  v.  Bemsen,  7  Johns.  Cli.  286;  Mitf.  Eq.  PI.  by 
Jeremy,  216. 


(a)  See  Bidder  v.  McLean,  20  Ch.  D.  Banks  v,  Manchester,  128  U.  S.  244 ; 

612 ;  Essex  Paper  Co.  v.  Greacen,  46  Crouch  v.  Kerr,  38  Fed.  Rep.  649 ;  Trav- 

N.  J.  Eq.  604.  ers  o.  Ross,  14  N.  J.  Eq.  264 ;  Winters  o. 

(6)  In  the  Federal  courts,  and  prob-  Claitor,  64  Miss.  841 ;  Edwards  v.  Drake, 

ably  in  all  Jurisdictions,  a  demurrer  does  15  Fia.  666. 
not  now  lie  to  an  answer  hi  equity. 
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argument ;  (a)  and  if  then  found  bad,  it  is  at  once  overruled.^ 
If  an  answer  is  insufficient  in  its  responses  to  the  charges  and 
statements  in  the  bill,  the  objections  are  to  be  taken  to  it  by 
exceptions  filed.  ^  If  it  be  in  substance  bad  as  a  defence,  and  no 
further  proofs  are  required  by  the  plaintifiF,  the  case  can  be  set 
down  for  a  hearing  upon  tiie  bill  and  answer,  and  will  be 
adjudged  accordingly.^ 

§  457.  In  regard  to  the  frame  of  a  demurrer,  it  remains  to 
add  a  few  words.  We  have  already  seen,  that  it  begins  by  a 
protestation,  and  that  it  must  always  express  the  several  causes, 
on  which  it  is  founded.^  If  the  demurrer  does  not  go  to  the 
whole  bill,  it  must  clearly  express  the  particular  parts  of  the 
bill,  which  it  is  designed  to  cover ;  for  if  the  particulars  are  not 
distinguished,  the  court  will  be  compelled  to  look  over  the  whole 
bill,  in  order  to  pick  them  out^(i)  And  this  must  be  done,  not 
by  way  of  exception,  as  by  demurring  to  all,  except  certain  parts 
of  the  bill ;  but  by  a  positive  definition  of  the  parts,  to  which 
the  defendant  seeks  to  avoid  making  any  answer.^ 

§  458.  Thus,  for  example,  where  a  defendant  put  in  an  answer 
and  demurrer,  the  demurrer  extending  to  the  whole  of  the  bill, 
except  only  as  to  such  part,  and  so  much  thereof,  as  requires 

1  Mitf.  Eq.  PI.  by  Jeremy,  801 ;  Cooper,  Eq.  PL  231;  Harris.  Ch.  Fr.  by  Newl. 
282,  283 ;  Wyatt,  Pr.  Reg.  16a 
>  Post,  §  864. 

*  [Where  the  plaintiff  files  no  replication  to  the  answer,  bat  the  case  is  set  down 
for  hearing  on  bill  and  answer,  all  the  facts  weU  pleaded  in  the  answer  are  taken  as 
true,  whether  responsive  to  the  bUl  or  not.  Perkins  v.  Nichols,  11  Allen,  542.  But 
where  the  answer  is  trayersed,  and  the  case  set  down  for  hearing  on  biU,  answer,  and 
traTerse,  the  ayennents  in  the  answer  will  only  be  taken  as  proved  so  far  as  they  are 
responsive  to  the  biU.  DooUttle  v,  Gookin,  10  Yt.  206 ;  Slason  v.  Wright,  14  Vt 
206.  (6)] 

*  Ante,  §  462,  466,  note. 

»  Mitf.  Eq.  PI.  by  Jeremy,  213,  214 ;  Chetwynd  r.  Lindon,  2  Ves.  460 ;  Salkeld  r. 
Science,  2  Yes.  107 ;  Barton's  Suit  in  Equity,  108, 110,  notes. 

*  Robinson  v.  Thompson,  2  Yes.  &  B.  118 ;  Salkeld  r.  Science,  2  Yes.  107 ;  Mitf. 
Eq.  PL  by  Jeremy,  214,  note  (A). 

(a)  Reynolds  v.  Crawfordsville  Bank,  orerrule  the  demurrer  to  the  residue. 

112  U.  S.  406 ;  Wilkinson  v.  Bauerle,  41  and   direct   the    defendant   to   answer 

N.  J.  Eq.  686,  646.  thereto.    Giant  Powder  Co.  v.  California 

(6)  When  there  is  a  demurrer  to  the  Powder  Works,  98  U.  S.  126.    See  Bran- 
whole,  and  also  to  a  part,  and  the  latter  don  Manuf.  Co.  v.  Prime,  14  Blatch.87 1; 
only  is  sustained,  the  decree  should  dis-  Canton  Warehouse  Co.  v.  Potts,  68  Miss, 
miss  so  much  of  the  biU  as  seeks  relief  687. 
as  to  the  matters  thus  adjudged  bad, 
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this  defendant  to  set  forth,  whether,  &c.,  &c, ;  it  was  held,  that 
the  demurrer  ought  to  be  overruled;  for  it  imposed  upon  the 
court  the  duty  of  comparing  the  demurrer  and  the  answer  with 
the  whole  bill.^  So,  where  a  defendant  put  in  an  answer  to  so 
much  of  the  bill,  as  he  was  advised  he  was  bound  to  answer, 
making  an  answer  to  certain  charges  in  the  bill,  and  then  put  in 
a  demurrer  "  to  all  and  every  the  other  allegations,  and  charges, 
and  matters,  and  things  in  the  plaintiff's  bill  contained ; "  the 
demurrer  was  overruled ;  for  it  imposed  on  the  court  the  neces- 
sity of  finding  out  what  was  demurred  to,  by  examining  every 
part  of  the  bill.^  So,  where  a  demurrer  was  put  in  to  all  the 
relief  and  to  all  the  discovery  prayed  by  the  bill,  except  so  far 

1  Wetherhead  v,  Blackburn,  2  Ves.  &  B.  121, 128. 

'  DeTonslier  r.  Newenham,  2  Sch.  &  Left,  205.  Lord  Hedesdale,  on  this  occasion, 
said :  "  I  have  looked  into  the  cases,  and  hare  no  doubt  that  this  demurrer  is  iofor- 
mal.  The  answer  is, '  to  so  much  of  the  bill  as  this  defendant  is  advised  he  is 
bound  to  answer  unto.'  In  the  first  place,  this  cannot  be  an  answer ;  for,  if  the  de- 
murrer coTers  the  rest  of  the  bill,  no  exceptions  can  be  taken  to  the  answer,  because 
it  does  not  describe,  what  it  is,  that  has  been  so  answered.  But  the  cases  on  the  sub- 
ject have  clearly  determined,  that  the  demurrer  must  express,  in  the  clearest  manner, 
what  it  is  that  you  demur  to.  It  has  been  repeatedly  said,  that  where  a  defendant 
demurs  to  part,  and  answers  to  part  of  a  bill,  the  court  is  not  to  be  put  to  the  trouble 
of  looking  into  the  bill  or  answer  to  see  what  is  covered  by  the  demurrer ;  but  that 
it  ought  to  be  expressed  in  clear  and  precise  terms,  what  it  is,  that  the  party  refuses 
to  answer ;  so  that  the  master,  upon  a  reference  of  the  answer  to  him  upon  excep- 
tions, should  be  able  to  ascertain  precisely,  how  far  the  demurrer  goes,  and  what  is 
to  be  answered.  And  I  cannot  agree,  that  it  is  a  proper  way  of  demurring  to  say, 
that  the  defendant  answers  to  such  and  such  particular  facts,  and  demurs  to  all  the 
rest  of  a  bill ;  for  this  would  put  the  master  to  great  difficulty  in  saying  what  was 
demurred  to,  and  whether  the  answer  was  sufficient,  or  otherwise.  The  defendant 
ought  to  demur  to  a  particular  part  of  the  bill,  specifyhig  it  precisely,  and  answer  to 
all  the  rest.  Chetwynd  v.  Lindon,  2  Yes.  450,  is  an  indifferent  report.  Butone  may 
collect  (Vom  the  case,  what  was  the  opinion  of  Lord  Hardwicke  on  the  subject.  There 
he  held,  that  a  demurrer  '  to  such  part  of  the  bill,  as  ought  to  compel  defendants  to 
discover  a  conspiracy,'  did  not  sufficiently  distinguish,  what  part  it  was,  that  was 
covered  by  the  demurrer.  I  confess  (independent  of  the  authority  of  Lord  Hard- 
wicke) I  might  have  thought  that  sufficiently  precise ;  but  Lord  Hardwicke  thought 
otherwise.  He  said, '  The  court  must  look  through  the  whole  bill  to  see  what  the 
particulars  are  which  are  demurred  to.  It  is  like  the  case  of  a  plea  which  begins  with 
"  as  to  so  much  of  the  bill,  as  is  not  after  answered  to,  the  party  pleads,*'  which  has 
been  often  overruled ;  for  it  cannot  be  known,  what  would  be  pleaded  to,  and  what 
answered.'  I  apprehend  Lord  Hardwicke's  idea  was  this :  that  when  a  party  refuses 
to  answer  a  particular  part  of  the  bill,  he  must  precisely  state,  what  part  of  the  bill 
it  is,  which  he  refuses  to  answer,  and  upon  which  he  demands  the  judgment  of  the 
court,  whether  he  shall  answer  or  not;  and  that  he  has  no  right  to  compel  the  court 
to  go  through  the  whole  bill,  to  see,  what  it  is  that  he  refuses,  and  what  he  submitf 
to  answer."    [See  also  Jarvis  v.  Palmer,  11  Paige,  650.] 
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as  the  bill  seeks  a  discovery  touching  the  several  title-deeds, 
&c.,  in  the  bill  mentioned,  &c.,  &c. ;  and  as  to  the  residue  of 
the  bill,  not  demurred  to,  proceeded  to  answer  the  facts  specified 
and  excepted ;  the  demurrer  was  held  bad,  and  overruled  for  the 
like  reason.^ 

§  458  a.  Care  should  also  be  taken  to  frame  the  demurrer  cor- 
rectly, with  reference  to  the  nature  of  the  bill ;  for  if  the  bill  is 
for  discovery  only,  and  the  demurrer,  without  mentioning  dis- 
covery, is  to  relief,  namely,  that  the  plaintiff  is  not  entitled  to 
any  such  relief  against  the  defendant,  as  is  prayed  by  the  bill, 
the  demurrer  will  be  bad,  and  overruled.* 

§  459.  If  the  plaintiff  conceives  that  there  is  not  sufficient 
cause  apparent  on  his  bill  to  support  a  demurrer  put  in  to  it,  or 
that  the  demurrer  is  too  extensive,  or  is  otherwise  improper,  he 
may  take  the  judgment  of  the  court  upon  it,  and  if  he  conceives, 
that  by  amending  his  bill  he  can  remove  the  ground  of  demurrer, 
he  may  do  so  before  the  demurrer  is  argued,  on  payment  of  costs, 
which  vary  according  to  the  state  of  the  proceedings.^  But  after 
a  demurrer  to  the  whole  of  a  bill  has  been  argued  and  allowed, 
the  bill  is  out  of  court,  and  therefore  cannot  be  regularly 
amended.^  To  avoid  this  consequence,  the  court  has,  some- 
times, instead  of  deciding  upon  the  demurrer,  given  the  plain- 
tiff liberty  to  amend  his  bill,  paying  the  costs  incurred  by  the 
defendant.  And  this  has  been  frequently  done  in  the  case  of  a 
demurrer  for  want  of  parties.*  Where  a  demurrer  leaves  any 
part  of  a  bill  untouched,  the  whole  may  be  amended,  notwith- 
standing the  allowance  of  the  demurrer;  for  the  suit  in  that  case 
continues  in  court ;  the  want  of  which  circumstance  seems  to  be 
the  reason  of  the  contrary  practice,  where  a  demurrer  to  the 
whole  of  a  bill  has  been  allowed.^ 

§  460.  If  a  demurrer  should  be  overruled  on  argument,  be- 
cause the  facts  do  not  sufficiently  appear  on  the  face  of  the  bill, 
defence  may  be  made  by  plea,  stating  the  facts  necessary  to  bring 
the  case  truly  before  the  court,  although  it  has  been  said  that 

1  Robinson  v.  Thompson,  2  Vet.  &  B.  118.   But  see  Hicks  r.  Kainoock,  1  Cox,  40. 

a  Mills  t;.  Campbell.  2  Y.  &  Coll.  389. 

'  Mitf.  Eq.  PI.  hy  Jeremy,  215,  216,  and  cases  there  cited ;  Cooper,  Eq.  PI.  116; 
Wyatt,  Pr.  Reg.  164,  166;  Baker  p.  Mellish,  11  Ves.  72.  Properly  speaking,  the 
cause  is  not  out  of  court,  until,  upon  the  allowance  of  the  demurrer,  the  bill  is  dis- 
missed by  the  order  of  the  court. 

«  Ibid.  »  Ibid.  •  lUd. 
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fbe  court  will  not  permit  two  dilatories.^(a)  And  after  a  plea 
overmled,  it  is  said,  that  a  demurrer  has  been  allowed,  bringing 
before  the  court  the  same  question  in  substance  as  was  agitated 
in  arguing  the  plea.^  But,  after  a  demurrer  has  been  overruled, 
a  second  demurrer  will  not  be  allowed ;  for  it  would  be  in  effect 
to  rehear  the  case  on  the  first  demurrer,  as,  on  the  argument  of 
a  demurrer,  any  cause  of  demurrer,  although  not  shown  in  the 
demurrer  as  filed,  may  be  alleged  at  the  bar ;  and,  if  good,  it 
will  support  the  demurrer.® (6) 

§  461.  In  order  to  prevent  delays  by  putting  in  frivolous  de- 
murrers, it  is  required  by  the  rules  of  court,  that  the  demurrer 
should  be  signed  by  counsel.^  But  it  is  not  required  to  be  put 
in  on  oath,  as  it  asserts  no  fact,  and  relies  merely  upon  matter 
upon  the  face  of  the  bill.^  It  is,  therefore,  considered,  that  the 
defendant  may,  by  advice  of  counsel,  upon  the  sight  of  the  bill 
only,  be  enabled  to  demur  thereto.^  And  for  this  reason  it  is 
always  made  the  special  condition  of  an  order  giving  the  defend- 
ant time  to  demur,  plead,  or  answer  to  the  plaintiff's  bill,  that 
he  shall  not  demur  alone.  ^  Whenever,  therefore,  the  defendant 
has  obtained  an  order  for  time,  and  is  afterwards  advised  to  de- 
mur, he  must  also  plead  to,  or  answer  some  part  of  the  bill.^  It 
has  been  held,  that  answering  to  some  fact  immaterial  to  the 
cause,  and  denying  combination,  do  not  amount  to  a  compliance 
with  the  terms  of  such  an  order ;  and,  therefore,  upon  motion,  a 
demurrer  accompanied  by  such  an  answer  has  been  discharged.^ 

1  Mitf.  Eq.  PI.  bj  Jeremy,  215,  216,  and  authorities  before  cited. 

«Ibid. 

>  Mitf.  £q.  PL  by  Jeremy,  216, 217,  and  cases  there  cited ;  Cooper,  Eq.  PI.  116, 116 ; 
Mont.  Eq.  Pi.  112,  118;  Baker  v.  Meilish,  11  Ves.  70;  [Booth  v,  SUmper,  10  Ga. 
118.] 

*  Beames,  Ord.  in  Chan.  172 ;  Hinde,  Ch.  Pr.  148 ;  Mitf.  Eq.  PL  by  Jeremy,  208; 
Cooper,  Eq.  PL  114;  WyaU,  Pr.  Reg.  166;  Ante,  §  441,  note. 

•Ibid. 

«  Ibid. 

T  Beames,  Ord.  in  Ch.  172,  and  authorities  before  cited. 

•Ibid. 

*  Mitf.  Eq.  PL  by  Jeremy,  208, 200,  and  cases  there  cited;  Cooper,  Eq.  Pi.  114, 
116. 


(a)  The  dedsion  upon  a  demurrer  is  rolmon    v.   Bfassengill,    86   Tenn.    81 ; 

not  properly  res  adjudicata  in  relation  to  Dowell  v.  Mitchell,  106  U.  S.  480. 
other  suits,  since  it  simply  declares  that  (6)  Fuller  v,  Knapp,  24  Fed.  Rep.  100; 

on  its  face  the  bill  has  or  has  not  suffl-  Hitchcock  r.  Caruthers,  82  Cal.  628. 
dent  equity  to  require  an  answer.    Jou- 
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§  462.  This  rule  has  probably  been  established  under  the 
notion,  that  time  is  not  necessary  to  determine  whether  a  de- 
fendant may  demur  to  a  bill  or  not,  and  the  supposition  that  a 
demurrer  may  be  filed  merely  for  delay.  ^  But  whether  a  bill 
may  be  demurred  to  is  sometimes  a  subject  of  serious  and 
anxious  consideration;  and  the  preparation  of  a  demurrer  may 
require  great  attention,  as,  if  it  extends  in  any  point  too  far,  it 
must  be  overruled.  Great  inconvenience,  therefore,  may  arise 
from  a  strict  adherence  to  this  rule.^  For  it  often  happens,  that 
a  defendant  cannot  answer  any  material  part  of  the  bill  without 
overruling  his  demurrer;  it  being  held  that  if  a  defendant 
answers  to  any  part  of  a  bill,  to  which  he  has  demurred,  he 
waives  the  benefit  of  the  demurrer ;  or  if  he  pleads  to  any  part 
of  a  bill  before  demurred  to,  the  plea  will  overrule  the  demurrer.^ 
For  the  plaintiff  may  reply  to  a  plea,  or  an  answer,  and  there- 
upon examine  witnesses,  and  hear  the  cause;  but  the  proper 
conclusion  of  a  demurrer  is,  to  demand  the  judgment  of  the 
court,  whether  the  defendant  ought  to  answer  to  so  much  of  the 
bill  as  the  demurrer  extends  to  or  not^  The  condition,  that 
the  defendant  shall  not  demur  alone,  ought,  therefore,  perhaps, 
to  be  considered  liberally;  and  it  has  been  formerly  said  that 
the  court  will  not  incline  to  discharge  a  demurrer,  if  the  defend- 
ant denies  combination  only,  where  he  cannot  answer  further 
without  overruling  his  demurrer.* 

§  463.  However  the  modern  practice  is  according  to  the  origi- 
nal strictness  of  the  rule ;  and  it  may  be  better,  where  the  case 
requires  it,  to  relax  the  rule  upon  special  application  to  the 
court  than  to  permit  it  to  be  evaded.  Indeed,  in  some  cases,  an 
answer  to  any  part  of  the  bill  may  overrule  the  demurrer ;  for,  if 
the  ground  of  demurrer  applies  to  the  whole  bill,  the  answering 
to  any  part  is  inconsistent  with  that.^  And,  therefore,  when 
the  ground  of  demurrer  was  the  general  impropriety  of  the  bill, 
and  that  the  defendant  ought  not,  therefore,  to  be  compelled  to 
answer  it,  his  answer  to  an  immaterial  part,  in  compliance  with 

1  Mitf.  Eq.  PI.  by  Jeremy,  209, 210,  and  cues  there  cited;  Tomkin  v.  Letbbridge* 
0  Vet.  178;  Baker  v.  Mellish,  11  Yes.  73. 
«  Ibid, 
s  Ibid. 
«  Ibid. 

•  Ibid. 

•  Mitf.  Eq.  PL  by  Jeremy,  210, 211,  and  cases  there  cited. 
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the  order  for  timei  which  he  had  obtained,  was  held  to  overrule 
his  demurrer.^ 

§  464.  Where  a  demurrer  is  put  in  to  the  whole  bill,  for 
causes  assigned  on  the  record,  if  those  causes  are  overruled,  the 
defendant  will  be  allowed  to  assign  other  causes  of  demurrer, 
ore  tenu8j  at  the  argument^  But,  in  such  a  case,  if  the  demurrer, 
ore  tenuSj  is  allowed,  the  defendant  is  not  entitled  to  his  costs, 
even  though  he  may  not  be  obliged  to  pay  the  costs  on  the  de- 
murrer on  record,  which  has  been  overruled.^  But  a  demurrer, 
ore  tenusj  will  never  be  allowed,  unless  there  is  a  demurrer  on 
record ;  for  if  there  is  a  plea  on  record,  and  that  is  disallowed, 
a  demurrer,  ore  temis,  will  also  be  disallowed.*  Whenever  a  de- 
murrer, ore  temu,  is  permitted,  it  must  be  for  some  cause,  which 
covers  the  whole  extent  of  the  demurrer.  ^  (a)  And  it  has  been 
held,  that  the  right  to  put  in  such  a  demurrer,  ore  tenusj  applies 
only  to  cases  where  the  demurrer  is  to  the  whole  bill,  and  not 
to  cases  where  it  is  to  a  part  only,  notwithstanding  it  is  co- 
extensive with  the  demurrer  to  that  part.^ 

§  465.  In  framing  a  demurrer  to  one  part  of  the  bill,  and 
answering  to  another  part,  care  must  be  taken,  not  only  not  to 
include  iu  form  any  part,  in  the  one,  which  is  covered  by  the 
other ;  but  also  not  to  include  in  the  answer  any  matter  to  which 
the  demurrer,  although  not  in  form,  yet  in  substance  properly 
applies ;  for  in  such  a  case,  it  seems  that  the  demurrer  is  over- 
ruled by  the  answer.^    Thus,  for  example,  where  a  bill  was 

1  Mitf.  £q.  PL  by  Jeremy,  210,  211,  and  cases  there  died. 

*  Cooper,  Eq.  PL  112 ;  Cartwrigbt  v.  Green,  8  Vet.  409 ;  Beames,  Ozd.  in  Chan. 
174 ;  Brinkerhoff  v.  Brown,  6  Johns.  Ch.  149. 

*  Ibid. 

*  Cooper.  Eq.  PL  112 ;  Durdant  v.  Redman,  1  Yem.  78,  and  Bir.  Raithby's  note; 
Beames,  Ord.  in  Chan.  174;  Attorney  General  v.  Brown,  1  Swanst.  288;  Hook  v. 
Dorman,  1  Sim.  &  Stu.  227 ;  Ante,  §  443. 

*  Baker  v.  Hellish,  11  Yes.  70-76. 

*  Shepherd  v.  Lloyd,  2  T.  &  Jer,  490. 

7  Ellice  V,  Goodson,  8  MyL  &  Or.  663;  Crouch  v.  Hickin,  1  Keen,  889. 


(a)  Barrett  v.  Doughty,  26  N.  J.  Eq.  Somerby  v.  Bimtin,  118  Mass.  279.    A 

879.    An  objection  to  the  relief  prayed  motion  to  dissolve  an  injunction  for  want 

for,  on  the  ground  of  laches,  which  was  of  equity  in  the  bill  cannot  perform  the 

not   taken  in  the  demurrer  filed,  nor  Ainction  of  a  demurrer,  but  all  amenda- 

assigned  ore  temu  at  the  hearing  before  a  ble  defects  will  be  treated  as  amended, 

single  judge,  is  not  open  to  the  defendant  Nathan  p.  Tompkins,  82  Ala.  437. 
at  the  argument  before  the  full  court 
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brought  to  stay  proceedings  on  an  award  under  a  submission, 
whereby  it  was  agreed  to  be  made  a  rule  of  court,  upon  an  alle- 
gation of  fraud  and  corruption  in  the  arbitrators,  and  the  arbi- 
trators demurred  to  the  whole  bill,  except  the  charges  of  fraud 
and  corruption,  which  they  answered ;  it  was  held,  that  as  the 
award  was  to  be  made  a  rule  of  court,  the  court,  where  the  rule  was 
to  be  entered,  had  sole  jurisdiction  of  it;  and  that  the  demurrer 
ought,  therefore,  to  have  extended  to  the  whole  bill ;  and  that 
the  answers  as  to  the  charges  of  fraud  and  corruption,  overruled 
the  demurrer.^ 


CHAPTER  X, 

DEMURRERS  TO  RELIEF. 

§  466.  Havino  disposed  of  these  preliminary  matters  in  regard 
to  the  nature,  office,  and  form  of  demurrers  in  general,  we  shall 
now  proceed  to  the  more  particular  consideration  of  the  causes 
or  reasons,  which  may  be  assigned  as  grounds  of  demurrer  to 
original  bills  for  relief.  These  may  properly  be  divided  into 
three  classes.  (1.)  To  the  jurisdiction;  (2.)  To  the  person  of 
the  plaintiff ;  and,  (8. )  To  the  matter  of  the  bill,  either  as  to  its 
substance,  or  as  to  its  form  and  frame.* 

1  Dawson  v.  Sadler,  1  Sim.  ft  Stu.  637.  The  ground  of  this  decision  does  not 
seem  to  be  Tery  intelligible ;  for  it  is  not  easy  to  say,  why,  upon  principle,  though  a 
demurrer  might  have  been  more  broad,  it  is  not  maintainable  as  to  the  matter,  to 
which  it  is  applied,  if  it  completely  answers  tliat.  In  Crouch  v.  Hickin,  1  Keen,  889, 
Lord  Langdale  seems  to  hare  admitted,  that  the  distinction  was  too  refined.  On  that 
occasion,  he  said :  "  A  defendant,  taking  care  to  distinguish  the  different  parts  of  a 
bill,  may  plead  to  one  part,  and  demur  to  the  rest ;  or,  if  necessary,  put  in  several 
demurrers  to  distinct  parts  of  the  bill.  But  I  conceiTe,  that,  according  to  the  rules, 
perhaps  too  refined,  on  which  the  court  has  acted,  the  distinct  defences  must  be  ez- 
dusiyely  applicable  to  the  distinct  parts  of  the  bill,  to  which  they  are  applied ;  and 
that  a  defence,  though  in  words  applied  to  only  one  part  of  the  bill,  if  it  should  on 
the  face  of  it  be  applicable  to  the  whole  bill,  is  not  good,  and  cannot  stand  in  con- 
junction with  another  distinct  defence,  which  is  applicable  and  applied  to  another  dis- 
tinct part  of  the  bill."  p^here  the  plaintiff  amended  his  bill  after  answer,  and  thus 
changed  the  nature  of  the  case,  the  defendant  was  allowed  to  demur  to  the  amended 
bill,  although  he  had  answered  the  formal  ground-work  both  of  the  new  and  of  the 
original  case.    Cresy  v.  Beran,  13  Sim.  854.] 

s  Cooper,  Eq.  PI.  11&  In  this  division  I  hare  implicitly  followed  Mr  Cooper. 
The  whole  subject  of  demurrers  has  been  very  amply  treated  by  Lord  Redesdale  and 
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§  467.  In  regard  to  demurrers  to  the  jurisdiction,  the  subject 
admits  of  a  further  subordinate  division  into  four  heads.  (1.) 
That  the  subject  is  not  cognizable  by  any  municipal  court  of 
justice.  (2. )  That  the  subject  is  not  within  the  jurisdiction  of  a 
court  of  equity.  (8. )  That  some  other  court  of  equity  is  invested 
with  the  proper  jurisdiction.  (4.)  That  some  other  court  pos- 
sesses the  proper  jurisdiction.^ 

§  468.  And,  firsts  that  the  subject  is  not  properly  cognizable 
by  any  municipal  court  of  justice.  This  may  arise  from  the 
subject-matter  being  entirely  of  a  political  nature,  and  therefore 
'  constituting  a  fit  subject  for  negotiation  or  treaty,  by  the  execu- 
tive department  of  the  government.  Thus,  for  example,  where 
political  treaties  were  entered  into,  by  a  foreign  sovereign  in 
India,  with  the  East  India  Company,  acting  as  an  independent 
state  under  an  act  of  parliament,  and  the  foreign  sovereign  sought 
by  a  bill  to  enforce  certain  stipulations  'under  those  treaties,  it 
was  held  that  the  subject-matter  was  not  probably  cognizable  by 
any  municipal  court  of  justice.^  Upon  the  same  ground,  a  treaty 
between  two  sovereigns  would  be  held  not  to  be,  generally,  the 
subject  of  any  private  municipal  jurisdiction  of  the  courts  of 
either,  as  it  involves  the  political  relations  between  the  two 
countries,  and  is,  therefore,  properly  a  matter  of  state.'  But 
this  proposition  must  be  received  with  some  limitations;  for 
where  a  treaty  provides  for  the  assertion  of  private  rights,  or  for 
objects  properly  redressible  in  courts  of  justice,  and  having  no 
connection  witii,  and  involving  no  rights  or  duties  of  sover- 
eignty, there  is  nothing  to  prevent  municipal  courts  of  justice 
from  enforcing  such  treaty  stipulations.  Thus,  for  example, 
courts  of  prize  will  restore  captured  property,  where  the  case 
has  been  provided  for  by  treaty,  at  the  suit  of  the  party  in  inter- 
est, although  the  capture  may  have  been  originally  lawful.^  (a) 

Mr.  Cooper,  and  I  haTe  drawn  nearly  all  my  materialg  from  these  sources,  following 
their  language,  unless  where  some  qualifications  seemed  indispensable. 

1  Cooper,  Eq.  PI.  118, 119. 

s  Nabob  of  the  Camatic  v.  East  India  Co.  1  Ves.  Jr.  871 ;  a.  o.  2  Yes.  Jr.  66  and  4 
Bro.  Ch.  180;  Cooper,  £q.  PL  110, 120. 

s  n>id. ;  Foster  v.  Neilson,  2  Peters,  258. 

*  See  Nabob  of  the  Carnatic  v.  East  India  Co.  2  Ves.  Jr.  69,  60 ;  a.  o.  4  Bro.  Ch. 
180 ;  United  States  v.  The  Peggy,  1  Cranch,  103, 106 ;  United  States  v.  Percheman, 
7  Peters,  51 ;  The  Diana,  5  Rob.  60 ;  The  Charlotte,  6  Bob.  805;  The  Eleonora  Wil- 
bdmina,  6  Bob.  881.  

(a)  Musgrare  p.  Pnlido,  5  App.  Cas.  102;  Doss  v.  Secretary  of  State,  L.  B.  19 
Bq.  609, 58a 
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§  469.  In  the  United  States,  the  ground  is  perfectly  clear, 
upon  the  express  terms  of  the  constitution,  which  declares,  that 
the  judicial  power  of  the  United  States  ^^  shall  extend  to  all 
cases  in  law  and  equity  arising  under  this  constitution,  the  laws 
of  the  United  States,  and  treaties  made,  or  which  shall  be  made, 
under  their  authority."^  (a)  And  rights  derived  from,  and  pro- 
tected by  treaty  stipulations,  have  been  often  enforced  in  our 
courts  of  justice.  Still,  however,  there  can  be  no  doubt  that  cases 
arising  under  foreign  treaties,  which  involve  controversies  or  con- 
siderations purely  of  a  political  or  sovereign  character,  or  purely 
executory  by  the  governments  themselves,  would  be  held  to  be 
from  their  very  nature  and  character,  incapable  of  being  enforced 
in  any  of  the  courts  of  the  United  States.^  Thus,  for  example, 
the  treaty,  by  which  Louisiana  was  purchased,  in  1803,  contained 
a  stipulatio  for  the  admission  of  the  territory  and  its  inhabi- 
tants into  the  Union  as  an  independent  state.  ^  But  it  can 
scarcely  be  doubted,  that  the  stipulation  was  incapable  of  being 
enforced  by  France  in  any  of  our  courts  of  justice.  On  the  other 
hand,  where,  as  in  the  Florida  treaty,  in  1819,^  the  titles  to 
lands  in  that  territory  were  expressly  confirmed  and  held  valid, 
there  is  as  little  doubt,  that  those  titles,  and  the  treaty  stipula- 
tions respecting  the  same,  ought  to  be  enforced  in  our  courts  of 
justice.     Indeed,  from  their  very  nature  and  objects,  many  treaty 

1  Story  on  the  Congtitution,  zxtIL;  ConstitutioD,  Art  8,  |  2;  8  Stoiy  on  the 
ConstittttioD,  $  1^1>  1^7. 

s  Foster  v.  Neilson,  2  Peters,  263;  Soulard  v.  United  States,  4  Peters,  611 ;  United 
States  V.  Percheman,  7  Peters,  61.  Questions  may  arise  under  oar  treaties  with  the 
Indian  tribes,  which  are  properly  cognizable  by  our  courts  of  Justice,  although  they 
may  inTolre  pditical  considerations  applicable  to  the  due  exercise  of  state  sotop* 
eignty.  Such  were  the  questions  inToWed  in  the  cases  of  Cherokee  Nation  v. 
Georgia,  6  Peters,  1,  and  Worcester  v.  Georgia,  6  Peters,  616.  This  difference  arises 
from  the  proTisions  of  the  Constitution  of  the  United  States,  which  make  the  treaties 
of  the  United  States  the  supreme  law  of  the  land. 

*  Treaty  with  France  of  1808,  Art.  8. 

«  Treaty  with  Spain,  1819.  See  Cameal  v.  Banks,  10  Wheat  181;  Foster  o. 
Neilson,  2  Peters,  268 ;  Soulard  p.  United  States,  4  Peters,  611 ;  United  States  v. 
Percheman,  7  Peters,  61. 


(a)  In  the  Federal  courts,  contrary  to  amount  can  be  recorered  in  an  action  of 

the  ancient  jurisdiction  of  the  English  tort  or  for  money    had  and  received, 

chancery  in  cases  of  fraud  and  mistake,  Parkersburg  v.  Brown,  106  U.  S.  4S7 ; 

which  was  gradually  encroached  upon  Litchfield  v.  Ballou,  114  U.  8. 190 ;  Patoa 

by  the  law  courts,  a  bill  in  equity  cannot  v.  Majors,  46  Fed.  Rep.  210. 
be  maintained  for  damages  when  a  like 
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stipulations  can  be  properly  carried  into  effect  by  courts  of  jus- 
tice; and,  accordingly,  there  are  numerous  instances,  in  which 
they  have  been  recognized  and  enforced  accordingly.^ 

§  470.  Another  illustration  of  the  general  doctrine  may  be 
seen  in  the  case  of  the  confiscation  of  certain  bank  stock,  held 
in  England  by  the  Province  of  Maryland  before  the  American 
War,  and  invested  in  trustees  for  certain  objects,  which  stock 
had  been  confiscated  by  the  state  during  the  Revolutionary  War, 
and  after  the  peace  was  claimed  by  the  Proprietaries  under  the 
old  government,  and  by  the  new  state  of  Maryland.  It  was 
held  that  the  claim  was  such  as  could  not  properly  be  recog- 
nizable in  any  municipal  court  of  justice;  for  the  nature  and 
extent  of  the  right  of  confiscation  were  fit  subjects  for  political 
discussion,  and  not  for  discussion  in  courts  of  justice ;  and  the 
government  alone  had  the  power  to  say,  what  ought  to  be  done 
with  the  property  in  that  case,  it  being,  under  the  circum- 
stances, properly  to  be  deemed  as  bona  vacdncia^  belonging  to 
the  crown.* (a) 

§  471.  Another  illustration  may  be  found  in  cases  in  England, 
where  the  question  involved  was,  as  to  the  nature  and  extent  of 
a  subordinate  sovereignty  derived  from  the  crown,  which  was 
held  to  be  properly  cognizable  by  the  king  in  council,  and  not 
elsewhere.  Thus,  for  example,  where  an  individual  claimed  a 
province,  or  an  island,  in  the  nature  of  a  feudal  principality, 
as  was  the  case  of  the  claim  of  the  Earl  of  Derby,  with  regard 
to  the  Isle  of  Man,  in  the  reign  of  Queen  Elizabeth ;  and  as  was 
the  case  of  the  claim  of  the  representatives  of  the  Duke  of 

I  Fairfax  v.  Hunter,  7  Cranch,  603 ;  8.  o.  1  Wheat.  804 ;  Orr  v.  Hodgson,  4  Wheat. 
463,  460;  Georgia  tr.  BraiUford,  8  Dall.  1, 4,  6 ;  Ware  v.  Hylton,  3  Dall.  109,  220; 
McUyaine  v.  Coxe,  4  Cranch,  209,  212;  Chirac  v.  Chirac,  2  Wheat  269,  269 ;  Hughet 
p.  Edwards,  9  Wheat.  480,  496;  Cameai  v.  Banks,  10  Wheat.  181 ;  Blight  v,  Roches- 
ter, 7  Wheat.  636 ;  Gordon  v.  Kerr,  1  Wash.  C.  C.  822 ;  Society  for  the  Propagation 
of  the  Gospel  v.  New  Haven,  8  Wheat.  464 ;  Foster  v.  Neilson,  2  Peters,  268 :  Soul- 
ard  V.  United  States,  4  Peters,  611 ;  United  States  v.  Percheman,  7  Peters,  61 ; 
United  SUtes  v.  Arredondo,  0  Peters,  691 ;  United  SUtes  v.  Clarke,  8  Peters,  436 ; 
Worcester  v,  Georgia,  6  Peters,  616 ;  Cherokee  Nation  v,  Georgia,  6  Peters,  1. 

s  Barclay  v.  Russell,  3  Yes.  424 ;  Dolder  v.  Bank  of  England,  10  Yes.  864 ; 
Cooper,  £q.  PI.  120, 121.  This  doctrine  has  not  been  thought  applicable  to  cases  of 
confiscations  of  debts  made  in  the  American  Revolution  by  the  states,  where  the 
right  to  recover  the  same  was  provided  for  by  subsequent  treaties.  See  Ware  v. 
Hylton,  8  DaU.  199, 220. 


(a)  See  RepubUc  of  Pern  v.  DrejAis,  88  Cb.  D.  348. 
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Montagae  with  regard  to  the  island  of  St  Vincent,  in  the  year 
1764 ;  the  exclusive  jurisdiction  was  held  to  belong  to  the  king 
in  council.^  So,  the  original  jurisdiction  in  cases  relative  to 
the  boundaries  between  the  adjoining  provinces  belonging  to  the 
British  empire,  involving,  as  it  does,  the  right  of  dominion  and 
proprietary  government  under  the  grant  of  the  crown,  has  been 
held  to  belong  exclusively  to  the  king  in  council.^  It  wa^  not 
unfrequently  exercised  antecedently  to  the  American  Revolution, 
in  cases  of  disputes  as  to  boundaries  between  the  then  colonies 
and  provinces  belonging  to  the  British  empire.  Such,  for  ex- 
ample, were  the  cases  of  controverted  boundaries  between  the 
Province  of  New  Hampshire  and  that  of  Massachusetts,  and  be- 
tween the  Proprietary  Government  of  Pennsylvania  and  that  of 
Maryland.^  Under  the  constitution  of  the  United  States,  the 
same  authority,  as  to  disputed  boundaries  between  the  States, 
seems  delegated  to  the  Supreme  Court  of  the  United  States.^ 
§  472.  Secondly ;  That  the  subject  of  the  suit  is  not  within  the 
jurisdiction  of  a  court  of  equity.  And  here  it  may  be  stated,  as 
a  settled  doctrine,  that  whenever  there  is  no  sufficient  ground 
shown  in  the  bill  for  the  interference*  of  a  court  of  equity,  the 
defendant  may  demur  to  the  bill  for  want  of  equity  to  sustain 
the  jurisdiction.^  The  general  nature  and  the  true  extent  of 
the  jurisdiction  of  courts  of  equity,  whether  concurrent,  exclu- 
sive, or  auxiliary,  have  been  already  considered  at  large  in 
a  former  work,  the  Commentaries  on  Equity  Jurisprudence ;  and, 
therefore,  it  would  be  wholly  a  misplaced  inquiry,  to  go  into  a 
re-examination  of  that  subject  in  this  place.  The  general  ob- 
jects of  that  jurisdiction  have  been  well  summed  up  in  a  passage  in 
Lord  Redesdale's  work,  which  may,  without  impropriety,  be  re- 
peated in  this  connection.  "The  jurisdiction,"  says  he,  "when 
it  (a  court  of  equity)  assumes  a  power  of  decision,  is  to  be  exer- 
cised: (1.)  Where  the  principles  of  law,  by  which  the  ordinary 
courts  are  guided,  give  a  right;  but  the  powers  of  those  courts 

^  Cooper,  Eq.  PI.  122 ;  1  Black.  Com.  231.  ' 

s  Cooper,  Eq.  PI.  122,  123 ;  Penn  v.  BalUmore,  1  Yes.  446,  447  ;  liassie  v.  Watts, 
6  Crancb,  168. 

s  Penn  v.  Baltimore,  1  Vet.  446,  447 ;  1  Black.  Com.  2S2;  8  Story  on  the  Coosti- 
tution,  §  1676. 

*  8  Stoiy  on  the  Constitution,  $  1678-1676 ;  New  York  v.  Connecticut,  4  Dali.  8 ; 
New  Jersey  v.  New  York,  6  Peters,  284 ;  Rhode  Island  v.  Massachusetts,  18  Peters, 
28;  a.  G.  14  Peters,  210. 

•  2  Mad.  Ch.  Prac.  229,  28a 


§  471-478.]  DEMURRERS  TO  RELIEF.  429 

are  not  sufficient  to  afford  a  complete  remedy,  or  their  modes  of 
proceeding  are  inadequate  to  the  purpose ;  (2. )  Where  the  courts 
of  ordinary  jurisdiction  are  made  instruments  of  injustice;  (3.) 
Where  the  principles  of  law,  by  which  the  ordinary  courts  are 
guided,  give  no  right ;  but  upon  the  principles  of  universal  jus- 
tice, the  interference  of  the  judicial  power  is  necessary  to  pre- 
vent a  wrong,  and  the  positive  law  is  silent  And  it  may  also 
be  collected,  that  courts  of  equity,  without  deciding  upon  the 
rights  of  the  parties,  administer  to  the  ends  of  justice  by  assum- 
ing a  jurisdiction;  (4.)  To  remove  impediments  to  the  fair 
decision  of  a  question  in  other  courts;  (5.)  To  provide  for  the 
safety  of  property  in  dispute  pending  a  litigation,  and  to  pre- 
serve property  in  danger  of  being  dissipated  or  destroyed  by 
those  to  whose  care  it  is  by  law  intrusted,  or  by  persons  having 
immediate,  but  partial  interests ;  (6. )  To  restrain  the  assertion 
of  doubtful  rights  in  a  manner  productive  of  irreparable  damage ; 
(7. )  To  prevent  injury  to  a  third  person  by  the  doubtful  title  of 
others;  and,  (8.)  To  put  a  bound  to  vexatious  and  oppressive 
litigation,  and  to  prevent  multiplicity  of  suits.  And  further, 
that  courts  of  equity,  without  pronouncing  any  judgment,  which 
may  affect  the  righta  of  parties,  extend  their  jurisdiction;  (9.) 
To  compel  a  discovery,  or  obtain  evidence,  which  may  assist  the 
decision  of  other  courts;  and,  (10.)  To  preserve  testimony,  when 
in  danger  of  being  lost,  before  the  matter  to  which  it  relates  can 
be  made  the  subject  of  judicial  investigation. "  ^ 

§  478.  In  general,  courts  of  equity  will  not  assume  juris- 
diction, where  the  powers  of  the  ordinary  courts  are  suffi- 
cient for  the  purposes  of  justice.  And,  therefore,  it  may  be 
stated  as  a  general  rule,  subject  to  few  exceptions,  that  where 
the  plaintiff  can  have  as  effectual  and  complete  a  remedy  in  a 
court  of  law  as  in  a  court  of  equity,  and  that  remedy  is  direct, 
certain,  and  adequate,  a  demurrer,  which  is  in  truth  a  demurrer 
to  the  jurisdiction  of  the  court,  will  hold.*  But,  where  there  is 
a  clear  right,  and  yet  there  is  no  remedy  in  a  court  of  law,  or 

1  Mitf.  Eq.  PI.  by  Jeremy,  111,  112.  Lord  Redesdale  hat,  in  the  subseqaent 
pages  of  his  Treatise,  gone  into  a  full  exposition  of  each  of  these  heads,  to  which  the 
reader  may  be  referred  for  more  f^U  illostrations.  See  Mitf.  Eq.  PI.  by  Jeremy, 
112-151. 

«  Mitf.  Eq.  PI.  by  Jeremy,  123;  Cooper,  Eq.  PI.  124;  Thayer  v.  Smith,  9  Met. 
469 ;  [  Winnipissiogee  Lake  Co.  p.  Worster,  9  Foster,  448,  446 ;  Chalmers  v.  Hack,  19 
Maine,  124.1 
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the  remedy  is  not  plain,  adequate,  and  complete,  and  adapted  to 
the  particular  exigency,  then,,  and  in  such  cases,  courts  of  equity 
will  maintain  jurisdiction,  (a) 


(a)  The   objection  that  the  plaintiff 
baa  a  plain,  adequate,  and  complete  rem- 
edy at  law  is  regarded,  in  the  United 
States  courts,  as  affecting  the  jurisdic- 
tion, and  may,  therefore,  be  taken  at  any 
stage  of  the  proceedings,  or  the  court 
may  raise  the  objection  of  its  own  mo- 
tion, though  not  raised  by  the  pleadings 
or  suggested  by  counsel.  Parker  v.  Win- 
nipiseogee  Lake  Co.  2  Black.  646 ;  Oel- 
richs  17.  Spain,  16  Wall.  211;  Lewis  v. 
Cocks,  28  Wall.  466;  Sullivan  v.  Port- 
land Railroad  Co.  94  U.  S.  806 ;  MiUs  v, 
Enapp,  S9  Fed.  Rep.  602.   And  the  same 
▼lew  has  been  taken  in  several  states. 
See  Drury  v.  Conner,  1  Har.  &  Q.  220 ; 
Dunnock  v.  Dunnock,  3  Md.  Ch.  140; 
Gough  9.  Crane,  Id.  119;  Cummins  v. 
White,   4    Blackf.    866;    Woodman   v. 
Freeman,  26  Maine,  681 ;  Humphreys  v. 
Atlantic  Milling  Co.,  98  Mo.  642 ;  Pitts- 
burgh Co.'s  Appeal,  123  Penn.  St.  260. 
If  the  court  is  competent  to  give  the  re- 
lief sought,  and  has  jurisdiction  of  the 
subject-matter,  such  objection  is  too  late, 
if  not  taken  before  a  defence  to  the  suit 
is  entered  upon.  Kilbourn  v.  Sunderland, 
180  U.  S.  606.    The  21st  Rule  in  equity 
dispenses  with  the  allegation  in  the  bill 
that  the  plaintiff  has  no  adequate  rem- 
edy at  law.    Gage  v.  Kaufman,  188  U.  S. 
471.   If  there  is  not  an  adequate  remedy 
on  the  law  side  of  the  Federal  courts, 
suit  may  be  brought  on  the  equity  side, 
although  the  law  of  the  state  fdmishes 
a  complete  remedy  in  the  state  courts. 
New  Orleans    Nat.  Bank  v.  Bohne,  4 
Woods,  74.    In  Massachusetts,  the  objec- 
tion must  be  taken  by  demurrer,  or  as  a 
preliminary  question,  and  is  waived  by 
proceeding  in  the  case  without  objecting 
to  the  jurisdiction.     Thus,  the  objection 
will  not  avail  the  defendant,  after  he  has 
filed  a  general  answer;  Clark  v,  Flint, 
22  Pick.  281 ;  Raynham  Congregational 
Society  v,  Raynham  Fund,  28  Pick.  148; 
Massachusetts  General  Hospital  v.  State 


Assurance  C-o.  4  Gray,  227 ;  Crocker  v, 
Dillon,  183  Mass.  91;  or  after  be  has 
submitted  the  case  upon  agreed  facts, 
without  reservation ;  Russell  v.  Loring,  8 
AUen,  121;   see  Ostrander  v.  Webber, 
114  N.  T.  96;  or  has  proceeded,  without 
objection,  to  a  hearing  upon  the  merits 
before  the  court  or  a  master ;  Parker  v. 
Nickerson,  187  Msss.  487  ;  see  Bacon  v. 
Korn  (N.  T.),  27  N.  E.  804;  Newton  v. 
Newton  (Bdinn.),  48  N.  W.  460;  or  has 
permitted  the  case  to  be  heard  and  re- 
served, upon  the  pleadings  and  agreed 
facts,  for  the  determination  of  the  fuU 
court,  without  Insisting  upon  the  objec- 
tion, although  it  was  raised  in  a  demur- 
rer joined  to  the  answer ;  Page  r.  Toung, 
106  Mass.  818 ;  Dearth  v.  Hide  &  Leather 
National  Bank,  100  Mass.  540 ;  or  if  the 
objection  is  first  taken  in  a  defendant's 
answer,  filed  after  he  has  attended,  with- 
out objecting  to  the  jurisdiction,  a  hear- 
ing at  which  a  receiver  was  appointed 
and  property  ordered  to  be  sold,  and 
also  a  hearing  before  a  master.    Jones  v. 
Keen,  116  Mass.  170;  Evans  v.  Good- 
win, 182  Penn.  St  186.    The  eariier  of 
the  above  cases  in  Massachusetts,  decided 
when  tlie  equity  powers  of  the  court 
were  limited,  contain  the  qualification 
that  the  court  must  be  competent  to  grant 
relief,  and  have  jurisdiction  of  the  sub- 
ject-matter.    That  qualification  is  not 
found  in  the  later  decisions.    But  it  has 
been  quite  generally  held  elsewhere  that 
the  bill  may  be  dismissed,  at  any  stage  of 
the  proceedings,  where  its  subject-mat- 
ter is,  or,  however  disguised,  afterwards 
proves  to  be,  not  of  equitable  cognizance, 
but  properly  cognizable  by  a  court  of 
Uw  only.    Stout  v.  Cook.  41  111.  447 ; 
Magee  v.  Magee,  61  III.  600 ;  Remington 
I?.  Foster,  42  Wis.  608;  Niles  i\  Williams, 
24  Conn.  279;  Hine  v.  New  Haven,  40 
Conn.  478 ;  I^wis  r.  Cock«,  23  Wall.  466 ; 
Thompson  r.  Railroad  Co.  6  Wall.  184 ; 
Woodman  v.  Freeman,  26  Maine  631, 
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§  474.  The  full  application  of  these  teste,  with  the  accom- 
panying exceptions  and  limitations,  belonging  to  the  general 
rule,  constitute,  as  has  been  already  intimated,  the  appropriate 
functions  of  a  treatise  on  Equity  Jurisprudence.  But  we  may 
here  glance  at  a  few  cases,  which  may  serve  to  illustrate  the 
rule,  and  its  exceptions  and  limitations.  Thus,  for  example, 
if  the  sole  object  of  a  bill  is  to  decide  upon  the  validity  of  a 
will  of  real  estate,  or  of  personal  estate,  and  no  other  equity  is 


661 ;  Tabb  v.  Fort,  68  Ala.  277;  Hart  v. 
Mallet,  2  Hayw.  186;  Charleston  los. 
Co.  V,  Potter,  8  Desauss.  6.  Under  the 
Code  procedure  bj  which  legal  and  equi- 
table relief  it  granted  nnder  one  oom- 
plaint»  the  plaintiff  is  not  required  to 
allege,  in  order  to  obtain  equitable  relief, 
that  there  is  no  adequate  remedy  at  law. 
Ely  V.  New  Mexico  &  A.  R.  Co.  129  U.  S. 
291. 

A  defendant  who  files  a  cross-bill, 
founded  upon  matters  clearly  equitable, 
waives  any  defect  of  jurisdiction  in  the 
original  bill.  Sale  v.  McLean,  29  Ark. 
612.  In  England,  in  a  case  where  the 
state  of  the  law,  on  the  question  of  juris- 
diction, was  unsettled,  when  the  bill  was 
filed,  but  was  settled  by  a  decision  pend- 
ing the  suit,  an  objection  to  the  jurisdic- 
tion, not  raised  in  the  pleadings,  on  the 
ground  that  the  court  of  bankruptcy  was 
able  to  give  adequate  relief,  was  allowed 
to  be  taken  at  the  hearing.  Stone  v, 
Thomas,  L.  R.  6  Ch.  219.  But  after  a 
court  of  equity  has  been  properly  applied 
to,  because  there  is  no  adequate  remedy 
at  law,  the  defendant  cannot  put  in  a  plea 
in  the  nature  of  a  plea  puis  darrein  eon- 
tinuance,  to  the  efibct  that,  since  he  put  in 
his  answer  to  the  bill,  he  has  removed 
the  obstacle  which  rendered  a  resort  to 
equity  necessary.  Morley  v.  White,  L.  R. 
S  Ch.  781.  Consent  of  parties  cannot  in 
general  confer  jurisdiction,  and  a  court 
of  equity  is  always  at  liberty  to  decline 
to  recognize  an  agreement  of  parties  to 
that  efibct  Jinks  v.  Banner  Lodge,  189 
Penn.  St  414. 

An  adequate  legal  remedy,  excluding 
the  JoriadictioD  of  equity,  exiitti  s.  g^  in 


the  foUowing  forms  of  proceeding:  — 
in  An  action  of  assumpsit  or  tort :  Gaines 
p.  Miller,  111  U.  S.  896;  Root  v.  Lake 
Shore  Ry.  Co.  106  U.  S.  189,  207;  in 
ejectment :  Sheppard  v.  Nixon,  48  N.  J. 
£q.  627 ;  McClanahan  v.  West»  100  Mo. 
809;  in  replevin:  Sultan  v.  Providence 
Tool  Co.  21  Blatd).  487;  by  writ  of  en- 
try: Russell  V.  Barstow,  144  Mass.  180; 
Squire  r.  Hewlett,  141  Mass.  607 ;  by  quo 
warranto:  Evans  v.  Lewis,  121  111.  478; 
Ellzabethtown  Gas  Light  Co.  v.  Green, 
46  N.  J.  Eq.  118;  by  mandamus-  Smith 
V.  Bourbon  County,  127  U.  S.  106;  or 
under  a  statute:  Witters  v.  Sowles,  82 
Fed.  Rep.  767 ;  Dehon  v,  Foster,  4  Allen, 
647 ;  7  Id.  47 ;  Wood  ».  Westborough, 
140  Mass.  408;  although,  in  general,  a 
statutory  grant  of  equitable  powers  to  a 
court  of  common  law  will  not  oust  the 
previously  vested  jurisdiction  of  a  court 
of  equity :  Union  Passenger  Ry.  Co.  v. 
Baltimore,  71  Md.  288 ;  or  by  proceedings 
in  the  probate  court  Joslin  v.  Wheeler, 
62  N.  H.  169;  Green  r.  Creighton,  10  S. 
ft  M.  (Miss.)  160 ;  48  Am.  Dec.  742,  and 
note;  Foster  v.  Foster,  134  Mass.  120. 
The  equity  jurisdiction  of  the  Federal 
courts  in  matters  of  probate  is,  however, 
independent  of  that  exercised  by  the 
state  courts  or  conferred  by  state  legis- 
lation, and  is  solely  derived  from  the 
Federal  constitution  and  laws.  Borer  v. 
Chapman,  119  U.  S.  687.  So  there  is  no 
jurisdiction  in  equity  to  make  partition 
of  land  which  can  be  partitioned  at  law 
or  nnder  a  statute.  Adams  v.  Brig^s  Ins. 
Co.  7  Cush.  861;  Husband  v.  Aldrich« 
186  Mass.  817. 
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shown  on  the  face  of  the  bill  to  sustain  it,  a  general  demurrer 
will  lie ;  for  the  proper  jurisdiction  to  try  the  validity  of  a  will 
of  real  estate  is  a  court  of  law ;  and  of  a  will  of  personal  estate, 
the  ecclesiastical  court,  or  other  court  having  jurisdiction  in 
matters  of  the  probate  of  wills.  ^ 

§  475.  So,  if  a  bill  should  be  brought  by  the  executrix  of  an 
attorney  for  money  due  from  the  defendant,  for  business  done  as 
an  attorney,  the  court  would  allow  a  demurrer  to  the  relief ;  be- 
cause there  is  an  adequate  remedy  at  law,  and  an  act  of  parlia- 
ment has  also  pointed  out  a  summary  mode  of  redress.' 

§  476.  So,  if  a  bill  should  be  brought  for  the  possession  of 
land,  which  is  commonly  called  an  ejectment  bill,  it  would  be 
demurrable ;  for  the  proper  redress  is  at  law.  And  even  if  such 
a  bill  should  charge,  that  the  defendant  had  gotten  the  title- 
deeds,  and  mixed  the  boundaries ;  and  should,  upon  that  ground, 
pray  for  a  discovery,  possession,  and  account,  a  demurrer  (at 
least  upon  the  doctrine  maintained  in  Eugland)  would  lie.  For, 
although  the  plaintiff  would  be  entitled  to  the  discovery  of  the 
title-deeds;  yet  he  would  not  have  any  title  to  the  relief;  that 
relief,  after  the  discovery,  being  properly  to  be  given  at  law; 
and  by  praying  relief,  as  well  as  discovery,  his  whole  bill  would 
be  demurrable.* 

§  477.  So  (as  we  have  already  seen),  where  a  bill,  seeking  a 
discovery  of  deeds  or  writings,  prays  relief,  founded  on  the  deeds 
or  writings,  of  which  the  discovery  is  sought;  if  the  relief  so 
prayed  be  such,  as  might  be  obtained  at  law,  if  the  deeds  or 
writings  were  in  the  custody  of  the  plaintiff,  he  must  annex 
to  his  bill  an  affidavit,  that  they  are  not  in  his  custody  or 
power,  and  that  he  knows  not  where  they  are,  unless  they 
are  in  the  hands  of  the  defendant;  otherwise  the  bill  will  be 
demurrable.* 

§  478.  So,  if  a  bill  should  be  brought  for  the  discovery  and 
payment  of  a  lost  or  suppressed  instrument,  upon  which,  but  for 

1  Jones  V.  Jones,  8  Mer.  161 ;  Jones  v.  Frost,  Jac.  466;  s.  o.  8  Mad.  1 ;  2  Story, 
Eq.  Jur.  S  1446-1448 ;  Cooper,  Eq.  PI  126 ;  Gaines  v.  Chew,  2  How.  610. 

<  Pany  v,  Owen,  Ambler,  109 ;  s.  o  8  Atk.  740;  Cooper,  Eq.  PL  124. 

•  Cooper,  Eq.  PI.  126 ;  Loker  v.  Rolle,  8  Vee.  4 ;  Ryres  v.  Ryyes,  8  Vea.  848 ; 
Ante,  $288,  811.  And  see  RosseU  v,  Clark,  7  Cranch,  69,  89;  I  Story,  Eq.  Jar. 
{71. 

«  Ante,  §  288,  818 ;  Mitf .  Eq.  PI.  by  Jeremy,  64,  124, 126 ;  Cooper,  Eq.  PI.  61, 
208. 
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the  loBS  or  suppression,  there  would  be  a  complete  remedy  at 
law,  the  bill  (as  we  have  seen)^  will  be  demurrable,  unless  there 
is  annexed  to  it  an  affidavit  of  the  loss,  and  unless,  also,  in 
proper  cases,  it  contains  an  offer  of  indemnity,  and  also  a  sug- 
gestion, that  the  evidence  of  the  plaintiff's  demand  is  not  with- 
out such  discovery  in  his  power,  and  is  essential  to  his  rights.* 
Afortiorij  if  the  bill  should  seek  payment  of  a  bond,  or  other 
instrument,  where  the  remedy  is  complete  at  law,  without 
suggesting  any  loss  or  suppression,  it  would  be  demurrable.^ 

§  479.  So,  if  a  bill  should  be  brought  for  an  account  and 
share  of  prize  money,  where  it  was  apparent^  from  the  face  of 
the  bill,  that  it  was  for  a  sum  certain  in  the  hands  of  the  de- 
fendant, a  demurrer  would  lie;  for  the  remedy  would  be  com- 
plete at  law.^ 

§  480.  So,  if  a  policy  of  insurance  should  be  made  in  the 
name  of  an  agent  or  trustee,  and  a  loss  should  occur,  and  the 
agent  or  trustee  should  refuse  to  sue  thereon,  a  bill  for  relief, 
su^esting  these  facts,  and  making  the  agent  or  trustee  and  the 
underwriters  parties,  would  be  demurrable;  because  the  proper 
remedy  is  at  law ;  for  on  every  such  policy,  if  made  in  the  name 
of  an  agent  for  the  benefit  of  his  principal,  the  principal,  as  well 
as  the  agent,  may  sue  in  his  own  name.^  Nor  will  it  help  the 
matter,  that  there  is  allegation  in  the  bill,  that  the  witnesses 
are  abroad,  or  dead,  for  that  fact  will  not  alone  change  the 
forum.® 

§  481.  On  the  other  hand,  matters  of  defence,  which  are  good 
at  law,  will  not  ordinarily  be  redressed  in  equity.  Thus,  if  a 
bill  is  to  be  relieved  against  a  writ  of  inquiry,  executed  without 
due  notice,  it  will  be  bad  on  demurrer,  because  it  is  properly 
remediable  at  law.^    So,  if  a  bill  is  founded  on  an  allegation, 

1  Ante,  S  288,  318. 

s  Mitf.  Eq.  Ft.  by  Jeremy,  M,  128-125;  Rootham  v.  Dawson,  8  Antt.  860 ;  Whit- 
chnrch  v.  Golding,  2  P.  Wms.  Ml ;  Cooper,  Eq.  PI.  128 ;  Walmsley  ».  Child,  1  Vea. 
841,  846;  Whitfield  v.  Fau88et»  1  Yes.  883 ;  Humphreyt  v,  HumphiejB,  8  P.  Wms. 
885 ;  Ante,  $  288,  8ia 

*  Homphzeys  9.  Humphiejs,  8  P.  Wms.  306 ;  Hook  v.  Dorman,  1  Siul  ft  Sto. 
827. 

«  Ofl^e  V.  Haddock,  1  Yes.  161. 

*  Dhegetc^t  v,  London  Assurance,  Mosely,  88 ;  Fall  v.  Cliambers,  Mosely  108 1 
Motteox  V.  London  Assurance,  1  Atk.  547 ;  Mitf.  Eq.  Pi.  by  Jeremy,  125. 

*  Ibid. 

7  Boyoe  v.  Lomax,  Bep.  Temp.  Finch,  885. 
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that  a  judgment  has  been  obtained  against  the  plaintiff  for  goods 
sold,  for  which  he  is  not  personally  liable,  but  for  which  he  had 
contracted  as  an  agent  for  the  govemment,  it  will  be  bad  on  de- 
murrer: for,  if  true,  it  will  constitute  a  perfect  defence  at  law.^ 

§  482.  Upon  the  same  ground,  if  a  bill  is  filed  for  an  account 
and  payment,  the  subject  being  matter  of  set-off,  and  capable, 
upon  the  allegations  in  the  bill,  of  complete  proof  at  law,  a  de- 
murrer to  the  bill  will  be  sustained ;  for,  under  such  circum- 
stances, the  relief  at  law  will  be  perfect,  and  the  interposition 
of  a  court  of  equity  will  be  unnecessary.^  Nor,  if  the  plaintiff 
fails  to  support  his  equity  on  the  particular  items  alleged,  can 
the^  bill  be  sustained  against  a  demurrer,  upon  the  vague  charge 
of  voluminous  accounts  between  the  parties.^  It  will  be  differ- 
ent, if  a  discovery  is  indispensable  to  establish  the  plaintiff's 
right 

§  483.  Hitherto  we  have  been  considering  cases  where  there  is 
a  complete  remedy  at  law.  But  the  like  principle  will  apply  to 
cases  where,  upon  the  face  of  the  bill,  there  is  no  i*emedy,  either 
at  law  or  in  equity.^  Thus,  if  a  bill  should  seek  to  recover  back 
money,  which  has  been  voluntarily  paid  by  a  party,  upon  a  suit 
being  threatened  or  brought,  and  his  defence  is,  that  there  was 

^  See  Macbeath  v.  Haldimand,  1  T.  R.  172 ;  Debigge  o.  Howe,  cited  3  Bro.  Ch. 
166;  Cooper,  Eq.  PL  194;  Mitf.  Eq.  PI.  bjr  Jeremy,  187.  But  tee  Graham  v. 
Stamper,  2  Vem.  146,  contm, 

s  Dinwiddle  u,  Bailey,  6  Vet.  186 ;  Cooper,  Eq.  PI.  128 ;  Motet  v.  Lewit,  12  Price, 
602. 

*  Dartbec  v.  Clement,  6  Bear.  166. 

*  The  common  form  of  a  demurrer  for  want  of  equity,  it  at  foilowt :  "  Thete 
defendants,  by  protestation,  not  confetsing  all  or  any  of  the  matters  and  things  in  the 
said  compUinant's  bill  contained,  to  be  true  in  such  manner  and  form  as  the  same 
are  therein  set  forth  and  alleged,  do  demur  to  the  said  bill,  and  for  cause  of  demur- 
rer show,  that  the  said  complainant  has  not,  by  his  said  bill,  made  such  a  case  at 
entitles  him,  in  a  court  of  equity,  to  any  discovery  from  these  defendants  respec- 
tively, or  any  of  them,  or  any  relief  against  them,  as  to  the  matters  contained  in  the 
said  bill,  or  any  of  such  matters,  and  that  any  discovery  which  can  be  made  by  these 
defendants,  or  any  of  them,  touching  the  matters  complained  of  in  the  said  bill,  or 
any  of  them>  cannot  be  of  any  avail  to  the  said  complainant  for  any  of  the  purposes 
for  which  a  discovery  is  sought  against  these  defendants  by  the  said  bill,  nor  entitle 
the  said  complainant  to  any  relief  in  this  court,  touching  any  of  the  matters  therein 
complained  of.  Wherefore,  and  for  divers  other  good  causes  of  demurrer  appearing 
in  the  said  bill,  these  defendants  do  demur  thereto,  and  they  pray  the  judgment  of 
this  honorable  court,  whether  they  shall  be  compelled  to  make  any  further  and  other 
answer  to  the  said  biU ;  and  they  humbly  pray  to  be  dismissed  from  hence  with 
their  reasonable  costs  in  this  behalf  tuttained."  Van  Heyth.  Eq.  Draftt.  419.  See 
timilar  form,  Ante,  §  486,  note. 
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fraud  in  the  transaction,  on  which  the  suit  was  brought,  or  to  be 
brought,  the  bill  would  be  demurrable,  notwithstanding  he 
should  state  in  his  bill,  that,  at  the  time  when  he  made  the 
payment,  it  was  under  a  protest,  that  he  would  seek  redress  in 
equity;  for,  nan  comtat^  that  his  defence  might  not  have  been 
effectually  sustained  at  law ;  and,  if  so,  it  would  have  been  his 
duty  to  make  it  in  the  suit  at  law.^ 

§  484.  The  same  principle  will  apply  to  a  bill  which  states  a 
case  within  the  statute  of  limitations  at  law,  and  upon  which 
courts  of  equity  follow  the  analogy  of  the  law ;  for,  under  such 
circumstances,  courts  of  equity  hold,  that  the  objection  may  be 
taken  as  a  defence  by  demurrer;  and  that^  if  the  plaintiff  be 
within  any  exception  of  the  statute,  it  is  incumbent  on  him  to 
state  it  in  his  bill.  Thus,  for  example,  if  it  should  appear  on 
the  face  of  a  bill  that  the  cause  of  action  (arising  upon  a  simple 
contract)  accrued  more  than  six  years  before  the  filing  of  the 
bill,  a  demurrer  would  lie.* 

§  485.  The  same  principle  will  apply  where  there  is  not, 
according  to  the  practice  of  courts  of  equity,  any  right  or  any 
remedy  in  equity,  eyen  although  there  might  be  at  law.  Thus, 
if  a  bar  might  not  be  good  in  a  court  of  law  by  reason  of  the 
lapse  of  time ;  yet  a  court  of  equity  might  nevertheless  sustain  it ; 
for  it  never  administers  to  stale  claims,  or  encourages  gross 
laches.  Hence,  where  there  has  been  an  adverse  possession  by 
a  party,  claiming  the  title,  and  taking  the  rents  of  an  estate  for 
twenty  years,  if  a  bill  is  brought  after  that  time  by  a  plaintiff, 
insisting  upon  his  right  to  the  same  estate,  it  will  be  held  de- 
murrable, even  although  a  court  of  law  might  sustain  an  eject- 
ment in  such  a  case ;  for  the  rule  in  equity  is,  that  after  there 
has  been  an  adverse  possession  of  twenty  years,  not  accounted 
for  by  some  disability,  such  as  coverture,  infancy,  or  the  like,  a 
court  of  equity  ought  not  to  interfere,  to  disturb  the  possession ; 
but  it  will  leave  the  parties  to  their  remedies  at  law.^ 

1  Kemp  V.  Pryor,  7  Yes.  287, 250,  261 ;  Cooper,  Eq.  PI.  124, 126. 

s  Hoare  v.  Peck.  6  Sim.  51 ;  Wisner  v.  Barnet,  4  Wash.  C.  C.  631 ;  Mitf.  Kq.  PI. 
hj  Jeremy,  272,  273;  Foster  r.  Hodgson,  19  Ves.  180;  Cooper,  Eq.  PI.  254,  265; 
[CaldweU  v,  Montgomery,  8  Ga.  106].  Lord  Redesdale  seems  to  have  held  that  the 
defence  oonld  only  be  taken  by  plea  or  answer ;  but  this  is  certainly  not  the  present 
doctrine.  Mitf.  Eq.  PI.  by  Jeremy,  272,  278.  Bat  see  Ibid.  212,  218,  and  notes; 
Post,  §  608,  760. 

•  Cholmondeley  r.  Clinton,  Tom.  ft  Boss.  107, 119;  Hardy  v.  Beeves,  4  Ves.  479. 
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§  486.  Thirdly ;  That  some  other  court  of  equity  is  invested 
with  the  proper  jurisdiction.  This  is  a  case  which  can  rarely 
occur  in  America,  from  the  structure  of  our  local  equity  tribu- 
nals. Still,  however,  if  a  case  should  occur  in  the  courts  of  the 
United  States,  where  the  question,  although  of  equitable  juris- 
diction, should  be  more  appropriate  for  a  decision  in  the  state 
tribunals ;  such  as  the  case  of  a  charity  to  be  executed  by  the 
state  government,  as  parent  patricBj  it  would  probably  be  thought, 
that  it  ought  to  be  remitted  to  the  state  tribunals.^ 

§  487.  In  regard  to  England,  the  cases,  in  which  such  a  ques- 
tion can  arise,  are  also  rare.  And,  upon  this  subject,  the 
language  of  Lord  Bedesdale  may  be  cited  as  containing  every 
material  consideration.  ^'It  has  been  before  noticed,"  says  he, 
^' that  the  establishment  of  courts  of  equity  has  obtained  through- 
out the  whole  system  of  our  judicial  polity ;  and  that  most  of  the 
inferior  branches  of  that  system  have  their  peculiar  courts  of 
equity,  the  Court  of  Chancery  assuming  a  general  jurisdiction 
in  cases  not  within  the  bounds,  or  beyond  the  powers,  of  inferior 
jurisdictions.  The  principal  of  the  inferior  jurisdictions  in 
England  are  those  of  the  Counties  Palatine  of  Chester,  Lancas- 
ter, and  Durham;  the  courts  of  Great  Session  in  Wales;  the 
courts  of  the  two  Universities  of  Oxford  and  Cambridge;  the 
courts  of  the  city  of  London ;  and  of  the  Cinque-ports.  These  are 
necessarily  bounded  by  the  locality,  either  of  the  subject  of  the 
suit,  or  of  the  residence  of  the  parties  litigant  Where  those 
circumstances  occur,  which  give  them  jurisdiction,  they  have 
exclusive  jurisdiction  in  matters  of  equity,  as  well  as  matters  of 
law;  and  they  have  their  own  peculiar  courts  of  appeal,  the 
Court  of  Chancery  assuming  no  jurisdiction  of  that  nature, 
though  it  will  in  some  cases  remove  a  suit  before  the  decision 
into  the  Chancery  by  writ  of  certiorari.  When,  therefore,  it 
appears  on  the  face  of  a  bill,  that  another  court  of  equity  has  the 
proper  jurisdiction,  either  immediately  or  by  way  of  appeal,  the 
defendant  may  demur  to  the  jurisdiction  of  the  Court  of  Chan- 
cery. Thus,  to  a  bill  of  appeal  and  review  of  a  decree  in  the 
court  of  the  County  Palatine  of  Lancaster,  the  defendant  de- 
murred ;  because  on  the  face  of  the  bill  it  was  apparent  that  the 
Court  of  Chancery  had  no  jurisdiction ;  and  the  demurrer  was  al- 
lowed.    But  demurrers  of  this  kind  are  very  rare ;  for  the  want  of 

1  See  Baptist  Association  v.  Hart,  4  Wheat  1 ;  2  Story,  £q.  Jar.  f  1130-1194. 
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Jurisdiction  can  hardly  appear  upon  the  face  of  the  bill,  at  least  so 
conclusively,  as  is  necessary  to  deprive  the  Chancery,  a  court  of 
general  jurisdiction,  of  cognizance  of  the  suit  And  a  demurrer 
for  want  of  jurisdiction,  founded  on  locality  of  the  subject  of 
the  suit,  which  alone  can  exclude  the  jurisdiction  of  the  Chan- 
cery in  a  matter  cognizable  in  a  court  of  equity,  has  even  been 
treated  as  informal  and  improper.  This,  however,  can  only  be 
considered  as  referring  to  cases  where  circumstances  may  give 
the  Chancery  jurisdiction,  and  not  to  cases  where  no  circum- 
stance can  have  that  effect  Thus,  the  Counties  Palatine, 
having  their  peculiar  and  exclusive  courts  of  equity  under  cer- 
tain circumstances,  which  will  be  more  fully  considered  in 
another  place,  the  Court  of  Chancery  will  not  interfere,  when 
all  those  cirumstances  attend  the  case,  and  they  are  shown  to 
the  court;  though,  if  those  circumstances  are  not  shown,  or  if 
they  are  not  shown  in  proper  time,  and  the  defendant  instead  of 
resting  upon  them,  and  declining  the  jurisdiction,  enters  into 
the  defence  at  large,  the  court,  having  general  jurisdiction,  will 
exercise  it  But  where  no  circumstance  can  give  the  Chancery 
jurisdiction,  as  in  the  case  alluded  to,  of  a  bill  of  appeal  and 
review  of  a  decree  in  a  County  Palatine,  it  will  not  entertain  the 
suit,  even  though  the  defendant  does  not  object  to  its  deciding 
on  the  subject"^ 

§  488.  Where  the  defence  intended  to  be  made  is,  that  an- 
other court  of  equity  has  jurisdiction  of  the  case,  it  should  be 
taken  by  demurrer,  if  it  appears  on  the  face  of  the  bill ;  or,  if  it 
does  not  appear  on  the  face  of  the  bill,  by  plea;  for  in  some 
cases,  if  the  objection  is  not  thus  taken  in  limine,  it  will  not 
avail  the  party  to  insist  upon  it  at  the  hearing.^ 

§  489.  In  general,  the  fact,  that  the  property  is  not  within  the 
jurisdiction,  constitutes  no  bar  to  a  proceeding  in  a  court  of  eq- 
uity, if  the  person  is  within  the  jurisdiction ;  for  a  court  of  equity 
acts  upon  the  person ;  or  to  use  the  appropriate  phrase,  cequitas 
agit  in  perionam.^  But  questions  may  arise  under  a  bill  respect- 
ing funds,  or  other  things,  in  a  foreign  country,  so  purely  local, 

1  Mitf.  Eq.  PL  hy  Jeremy,  161-153,  and  cases  there  cited ;  Cooper,  Eq.  PI.  140, 
141, 160-162 ;  Lord  Coningsby's  case,  9  Mod.  95. 

«  Trelawny  v.  Williams,  2  Vem.  483 ;  Mitf.  Eq.  PI.  by  Jeremy,  158 ;  Cooper, 
Eq.  PI.  160-162;  [Mays  v.  Taylor,  7  Oa.  243.] 

s  Roberdeau  v.  Rons,  1  Atk.  548;  Massie  v.  Watts,  6  Cranch,  148, 158;  1  Story 
Eq.  Jar.  $  748,  744. 
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that  a  court  of  equity  in  another  country  might  very  properly 
decline  to  interfere,  and  remit  it  to  the  domestic  forum.  ^  (a) 

§  490.  Fourthly ;  That  some  other  court  possesses  the  proper 
jurisdiction.  This  objection  is  not  confined  to  cases  cognizable 
in  courts  of  common  law;  but  it  may  arise  in  cases  where 
another  court  has  an  exclusive  jurisdiction;  or  a  competent, 
although  not  an  exclusive,  jurisdiction ;  or  a  mixed  jurisdiction, 
embracing  the  subject-ijaatter.*  Where  the  jurisdiction  is  ex- 
clusive, it  is  clear  (as  the  term  imports)  that  no  jurisdiction  can 
attach  in  equity.  Thus,  for  example  (as  we  have  seen),  courts 
of  equity  will  not  entertain  suits  respecting  the  validity  of  wills 
of  personal  estate,  as  the  exclusive  cognizance  thereof  belongs 
to  the  ecclesiastical  courts  in  England,  and  in  America  to  the 
probate  and  other  courts  exercising  a  like  jurisdiction.^    But, 

I  Massie  v.  Watto,  6  Cranch,  168 ;  Roberdeaa  v.  Rous,  1  Atk.  643;  Mitf.  Eq.  PL 
bj  Jeremy,  162, 168 ;  Derby  v.  Athol,  1  Yes.  203-206  ;  Mead  v.  Merritt,  2  Paige,  402. 
s  Mitf.  Eq.  PI.  by  Jeremy,  126, 126 ;  Cooper,  Eq.  PI.  126, 127. 
•  Mitf.  Eq.  PL  by  Jeremy,  126, 126 ;  Cooper,  Eq.  PI.  126, 127 ;  Ante,  $  474. 


(a)  See  Penn  v.  Baltimore  (1  Yea.  Sr. 
444),  2  Lead.  Cas.  in  Eq.  (4th  ed.)  pp. 
939,  940,  941 ;  Ewing  v.  Orr  Rwing.  9 
App.  Cas.  34,  40 ;  Marshall  v,  Tumbull, 
34  Fed.  Rep.  827.  The  courts  of  one 
state  will  not  decree  specific  performance 
of  a  contract  by  a  domestic  corporation, 
requiring  it  to  open,  and  keep  open, 
ditclies,  and  to  construct  cattle  guards 
on  the  plftintiflTs  land  in  another  state. 
Fort  Royal  Railroad  Co.  o,  Hammond, 
68  6a.  623.  Wliile  a  suit  for  the  specific 
performance  of  a  contract  for  land  may 
be  brought  in  a  county,  state  or  country 
other  than  that  in  which  the  land  lies ; 
Davis  I*.  Parker,  14  Allen,  94 ;  Brown  v. 
Desmond.  100  Mass.  267 ;  2  Kent  Com. 
(12th  ed.)  468,  n.  (d) ;  see  Gilson  v.  Bur- 
gess, 82  Ya.  660 ;  Seixas  v.  King,  80  La. 
Ann.  610;  specific  performance  of  aeon- 
tract  for  land  within  the  Jurisdiction  will 
not  be  decreed  against  an  absent  non- 
resident. Sparr  v.  Scoyille,  3  Cush.  678. 
See  Felch  v.  Hooper.  119  Mass.  62; 
Walling  t;.  Beers,  120  Mass.  648 ;  1  Story, 
Eq.  Jur.  ( 1 1th  ed.)  J  744,  and  notes.  A 
foreclosure  decree,  being  in  personam,  may 
be  made  when  both  tlie  mortgagor  and 


mortgagee  are  within  the  jurisdiction, 
though  the  land  is  abroad.  Paget  v.  Ede, 
L.  R.  18  Eq.  118.  In  England  it  has 
been  recently  held  that  a  suit  will  not 
Ue  between  foreigners  transiently  in  the 
country  as  to  property  abroad.  Matthaei 
V.  Galitzin,  L.  R.  18  Eq.  340 ;  Doss  v. 
Secretary,  L.  R.  19  Eq.  609.  See  Roberts 
V.  Knights,  7  Allen,  449;  Lorway  r.  Lou- 
sada,  1  Lowell,  77 ;  7  Am.  Law  Rev.  417. 
And  as  a  result  of  this  doctrine,  it  was 
held  in  Reiner  v.  Salisbury,  2  Ch.  D.  378, 
that  a  bill  of  discovery,  to  obtain  inspec- 
tion of  documents  in  the  defendant's  pos- 
session in  England,  would  not  lie  in  aid 
of  proceedings  about  to  be  taken  for  the 
recovery  of  land  in  India,  the  defendant, 
who  was  Secretary  of  State  for  India, 
being  capable  of  being  sued  in  that 
country.  The  Federal  Constitution  docs 
not  prohibit  the  equity  courts  of  one  state 
from  controlling,  in  proper  cases,  persons 
within  their  jurisdiction  in  the  prosecu- 
tion of  suits  in  other  states.  Cole  v. 
Cunningham,  133  U.  S.  107 ;  7  Id.  67 ; 
Cunningham  v,  Butler,  142  Mass.  47; 
Proctor  V,  National  Bank  of  the  Repob- 
Uc,  162  Mass.  228. 
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in  other  cases,  if  any  other  court  of  ordinary  jurisdiction  is  com- 
petent to  decide  upon  the  same  subject-matter,  whether  its  juris- 
diction be  exclusive  or  not^  a  demurrer  to  a  bill  in  equity  will 
generally  hold;  for,  under  such  circumstances,  there  being  a 
full  remedy  elsewhere,  the  interference  of  a  court  of  equity  is 
wholly  unnecessary.  Thus,  if  the  subject-matter  is  within  the 
jurisdiction  of  a  court  of  admiralty,  or  of  a  court  of  prize,  or  of 
a  court  of  bankruptcy,  or  of  an  ecclesiastical  court,  it  cannot 
ordinarily  be  entertained  in  a  court  of  equity.^ 

§  491.  There  are,  indeed,  some  few  cases  in  which  courts  of 
equity  maintain  a  concurrent  jurisdiction ;  such,  for  example,  as 
in  cases  of  tithes,  and  the  disposition  of  the  personal  effects  of 
persons  dying  testate  or  intestate,  in  which  they  have  assumed  a 
concurrent  jurisdiction  with  the  ecclesiastical  courts,  as  far  as  the 
jurisdiction  of  the  latter  extends.  But  in  these  cases,  and  cases 
of  a  like  nature,  the  jurisdiction  is  mainly  founded  upon  the  con- 
sideration, that  the  remedy  in  equity  is  more  complete,  and  some- 
times the  only  effectual  remedy  for  the  grievance.^ 

§  492.  There  is  a  peculiar  class  of  cases  in  America,  which 
may  give  rise  to  an  objection  to  the  jurisdiction,  founded  solely 
upon  the  limited  powers  of  the  court  of  equity  over  the  parties, 
and  altogether  independent  of  the  subject-matter  of  the  bill. 
Under  the  constitution  and  laws  of  the  United  States,  the  Cir- 
cuit Courts  have,  with  few  exceptions,  jurisdiction  only  in  suits 
between  citizens  of  different  states.  And  this  has  been  con- 
strued to  require,  that  all  the  parties  on  each  side  of  the  record 
should  be  citizens  of  different  states;  and  should  be  expressly 
averred  to  be  so  in  the  .bill.*  If  there  be  not  such  an  averment^ 
the  objection  will  be  fatal  to  the  suit  in  every  stage  of  the  pro- 
ceedings; and  it  may  be  taken  advantage  of  by  way  of  demurrer; 
as  the  court  will  not  take  jurisdiction  over  the  parties,  or  the 
cause,  unless  it  is  apparent  upon  the  face  of  the  proceedings.^  {a) 

>  Mitf.  Eq.  PI.  by  Jeremy,  125,  126;  Cooper,  Eq.  PL  126-128;  Id.  119;  Id.  162; 
The  Ship  Noysomhed,  7  Vet.  693. 

s  Mitf.  Eq.  PL  by  Jeremy,  125,  126,  186 ;  Cooper,  Eq.  PI.  127, 128 ;  1  Story,  Eq. 
Jur.  §  589-608. 

*  Ante,  §  26,  note,  and  caiefl  there  cited ;  Jackson  v.  Ashton,  8  Peters,  148.  [See 
Winnipissiogee  Lake  Co.  o.  Worster,  9  Foster,  444.]  But  see  Louisyille  Railroad 
Co.  V.  Letson,  2  How.  497.    See  also  Lord  Coningsby's  case,  9  Mod.  96. 

^  Ante,  §  26,  note,  and  cases  there  cited. 

(a)  The  objection  in  such  case  may  dismiss.  Miller-Magee  Co.  v.  Carpenter, 
be  made  by  demurrer,  plea,  or  motion  to      34  Fed.  Rep.  438.    The  same  is  true 
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§  493.  In  the  next  place,  as  to  demurrers  to  the  person. 
These  are  either,  (1. )  That  the  plaintiff  is  not  entitled  to  sue, 
bj  reason  of  some  personal  disability;  or  (2.)  That  the  plaintiff 
has  no  title  to  the  character  in  which  he  sues.^  Each  of  these 
objections  is  somewhat,  although  not  altogether,  analogous  in 
its  nature  to  a  plea  in  abatement  at  the  common  law;^  and 
whenever  it  is  apparent  upon  the  face  of  the  bill,  it  is  the  proper 
subject  of  a  demurrer,  (a) 

§  494.  And,  first,  as  to  the  personal  disability  of  the  plaintiff. 
If  an  infant,  or  a  married  woman,  or  an  idiot,  or  a  lunatic,  ex- 
hibiting a  bill,  appear  upon  the  face  of  it  to  be  thus  incapable 
of  instituting  a  suit  alone,  and  no  next  friend  or  committee  is 
named  in  the  bill,  the  defendant  may  demur.  ^  But  if  the  in- 
capacity does  not  appear  upon  the  face  of  the  bill,  the  defendant 
must  take  advantage  of  it  by  plea.  This  objection  extends  to 
the  whole  bill,  and  advantage  may  be  taken  of  it,  as  well  in  the 
case  of  a  bill  for  discovery  merely,  as  in  tlie  case  of  a  bill  for 
relief.*  For  the  defendant,  in  a  bill  for  a  discovery  merely, 
being  always  entitled  to  costs  after  a  full  answer,  as  a  matter  of 
course,  would  be  materially  injured  by  being  compelled  to 
answer  a  bill,  exhibited  by  persons  whose  property  is  not  at 
their  own  disposal,  and  who  are,  therefore,  incapable  of  paying 
the  costs.  ^ 

§  495.  Upon  similar  grounds,  if  an  uncertified  bankrupt 
should  sue  in  equity  for  property,  which  had  clearly  passed  to 
his  assignees,  and  that  fact  should  appear  upon  the  face  of  the 
bill,  it  would  ordinarily  constitute  a  good  ground  for  a  de- 
murrer.^   Circumstances,  indeed,  might  exist  which  might  sus- 

1  Cooper,  Eq.  Fl.  119, 168, 164 ;  Mitf  .  Eq.  Fl.  by  Jeremy,  163 ;  Hire  on  DiiooTery, 
121-128. 

*  Cooper,  Eq.  PI.  168. 

*  Mitf.  Eq.  PI.  by  Jeremy,  168, 164. 

*  Ibid. 

»  Mitf.  Eq.  PL  by  Jeremy,  168, 164.  See  Wartnaby  v,  Wartnaby,  Jac.  877.  In 
cases  of  this  sort,  courts  of  equity  will,  on  motion,  often  direct  the  biU  to  be  taken 
off  the  file,  as  improperly  commenced. 

«  Benfleld  v.  Solomons,  9  Yes.  77 ;  Cooper,  Eq.  PI.  163,  164. 

when  a  bill  in  a  State  court  is  brought  ration,  who  lack  the  legal  capacity  to 
in  the  wrong  district  or  county.  Ear-  sue.  "  The  question  of  the  capacity  to 
well  V.  Lehman,  72  Ala.  344.  sue  cannot  be  raised  after  a  hearing  on 
(a)  This  applies  also  in  the  case  of  the  merits  or  error."  Chicago  v.  Cam- 
bill  brought  by  stockholders  in  a  oorpo-  eron,  22  Bl.  App.  91,  106. 


§  498-497.]  DEMURRERS  TO  RELIEF.  441 

tain  the  bill;  such  as  an  allegation  of  fraud  and  collusion 
between  the  assignees  and  the  defendant,  and  a  refusal  on  their 
part  to  allow  the  suit,  and  a  title  in  the  bankrupt  to  a  clear 
surplus.^  (a) 

§  496.  Secondly.  The  defect  of  the  title  of  the  plaintiff  to  the 
character  in  which  he  sues.  It  has  been  sometimes  considered, 
that  this  objection  is  the  proper  subject  of  a  plea,  and  not  of  a 
demurrer.  But  there  seems  no  ground  to  sustain  the  proposi- 
tion, where  the  objection  positively  appears  (which  can  rarely  be 
the  case)  upon  the  face  of  the  bilL^  Thus,  for  example,  if  it 
should  appear,  upon  the  face  of  the  bill,  that  the  plaintiff  sued 
as  administrator  in  virtue  of  the  grant  of  administration  in  a 
foreign  country,  the  objection  might  be  taken  by  demurrer;  for 
it  is  clear,  that  the  plaintiff  has  no  right,  under  that  adminis- 
tration, to  sue  in  our  courts.^ 

§  497.  So,  if  a  voluntary  association  of  persons,  not  incorpo- 
rated, should  affect,  by  their  bill,  to  sue  in  the  style  and  char- 
acter of  a  corporate  body,  the  bill  would  be  demurrable  on  that 
very  account,  if  the  objection  appeared  upon  the  face  of  it;  for 
it  is  the  exclusive  prerogative  of  the  government  to  create  corpo- 
rations, and  invest  them  with  the  powers  of  suing,  as  such,  by 
their  corporate  name.^  Therefore,  where  some  of  the  members 
of  a  lodge  of  freemasons  brought  a  bill  against  others  for  the 
delivery  up  of  certain  specific  chattels,  in  which  bill  there  was 
mention  made  of  their  laws  and  constitution,  and  the  original 
charter,  by  which  they  were  constituted,  and  a  great  affectation 
of  a  corporate  character,  a  demurrer  was  allowed ;  because  the 
court  will  not  permit  persons,  who  can  only  sue  as  partners,  to 
sue  in  a  corporate  character;    and,  upon  principles  of  public 

1  Benfleld  o.  Solomons,  9  Yes.  77 ;  Barton  v.  Jh.yne,  7  Sim.  24 ;  Saxton  v.  Dayls, 
18  Yes.  72;  Loutour  v.  Holcombe,  8  Sim.  76,  84;  Kaye  v.  Fotbrooke,  8  Sim.  28; 
TarletoQ  v,  Hornby,  1  T.  &  CoU.  17%  188, 189 ;  Pott,  §  516,  726. 

'  Cooper,  £q.  PL  164. 

*  Story,  Conflict  of  Laws,  §  512-518 ;  Mitf.  Eq.  PI.  by  Jeremy,  155;  Tonrton  o. 
Flower,  8  P.  Wmt.  869;  Cooper  £q.  PI.  169,  170;  Wyatt,  Pr.  Reg.  165, 166.  Lord 
Redetdale  baa  fully  expounded  this  doctrine  in  the  passage  already  cited  in  §  260. 

*  Lloyd  V,  Loaring,  6  Yes.  778 ;  Cullen  r.  Queensbeiry,  cited  Ibid.  777 ;  Cooper, 
Eq.  PI  164 ;  1  Bro.  Ch.  101.  

(a)  See  Smith  9.  Moffktt,  L.  R.  1  Eq.  though  the  bill  charges  fraud  against  all 

897.    In  Motion  v  Moojen,  L.  R.  14  Eq.  the  defendants,  including  the  creditors' 

202,  it  was  held  that  an  uncertified  bank-  asFignee.    See  Payne  v.  Dicker,  L.  R.  6 

nipt  is  incapable  of  suing  in  chancery,  Cii.  578 ;  Bailey  v.  Smith,  10  R.  I. 
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policy,  the  courts  of  the  country  do  not  sit  to  determine  upon 
charters  granted  by  persons  who  have  not  the  prerogative  to 
grant  charters.^ 

§  498.  Where  the  plaintiff  in  a  court  of  law  is  a  fictitious 
person,  the  defendant  may  plead  it  in  abatement.  But  in  equity 
a  different  and  more  summary  course  is  adopted;  and,  upon 
motion,  the  court  will  direct  a  stay  of  the  proceedings,  or  the 
bill  to  be  taken  off  the  file,  and  will  order  the  solicitor  to  pay 
the  costs,  for  his  contempt  in  instituting  the  suit^  So,  if  the 
name  of  a  plaintiff  should  be  used  without  his  authority,  a  simi- 
lar course  would  be  pursued.^ 

§  499.  We  come,  in  the  next  place,  to  the  consideration  of 
demurrers  to  the  matter  of  the  bill,  either  as  to  its  substance  or 
as  to  its  form.  Some  of  the  objections  under  this  head  have 
been  already  discussed  in  our  examination  of  the  proper  form 
and  structure  of  bills.  But  a  concise  review  of  the  whole  subject 
seems  indispensable  in  this  place  to  a  full  exposition  of  the 
nature  and  operation  of  demurrers,  as  to  the  substance,  and  as 
to  the  form  of  the  bills. 

§  500.  And  first,  as  to  demurrers  to  the  substance  of  bills. 
One  of  the  objections,  which  may  thus  be  taken,  is,  that  the 
value  of  the  subject  of  the  suit  is  too  trivial  to  justify  the  court 
in  taking  cognizance  of  it;  or,  as  the  phrase  usually  is,  that  the 
suit  is  unworthy  of  the  dignity  of  the  court*  The  true  ground 
of  this  objection  is,  that  the  entertainment  of  suits  of  small 
value  has  a  tendency,  not  only  to  promote  expensive  and  mis- 
chievous litigation,  but  also  to  consume  the  time  of  the  court  in 
unimportant  and  frivolous  controversies,  to  the  manifest  injury 
of  other  suitors,  and  to  the  subversion  of  the  public  policy  of  the 
land.*  Courts  of  equity  sit  to  administer  justice  in  matters  of 
grave  interest  to  the  parties,  and  not  to  gratify  their  passions,  or 
their  curiosity,  or  their  spirit  of  vexatious  litigation.  In  Englwid, 
the  rule  of  the  courts  of  equity  is,  not  to  entertain  a  bill  under  the 
value  of  ten  pounds  sterling,  or  forty  shillings /?er  annum  in  land, 

1  Lloyd  V,  Loaring»  6  Yes.  778,  and  caset  before  cited.    See  ako  Liyingston  v 
Lynch.  4  Johns,  Ch.  678,  596. 
8  Cooper,  Eq.  PI.  165. 

*  Cooper,  Eq.  Fl.  165 ;  Titterton  o.  Osborne,  1  Dick.  850 ;  Dandas  v,  Dutens,  1 
Ves.  Jr.  196. 

*  Cooper,  Eq.  R.  165. 

*  Moore  v.  Lyttle,  4  Johns.  Ch.  188. 
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except  in  special  cases,  such  as  in  cases  of  charitj,  in  cases  of 
fraud,  and  in  cases  of  bills  to  establish  a  right  of  a  permanent 
and  valuable  nature ;  such  as  in  the  case  of  six  shillings,  claimed 
to  be  due  as  an  Easter  offering,  or  of  a  perpetual  rent  charge  of 
fiye  shillings.^ 

§  501.  The  rule  itself  seems  to  have  been  of  great  antiquity 
in  the  Court  of  Chancery.  It  may  be  distinctly  traced  back  to 
our  earliest  reports ;  and  it  is  promulgated  in  a  formal  manner 
in  the  Ordinances  of  Lord  Bacon,  wherein  is  declared,  that  ^  all 
suits  under  the  yalue  of  ten  pounds  are  regularly  to  be  dis- 
missed. "  ^  The  exceptions  to  the  rule  were  probably  established 
at  a  later  date,  from  the  manifest  propriety  of  retaining  suits  in 
furtherance  of  rights  of  a  permanent  nature,  in  aid  of  charities, 
and  in  suppression  of  frauds.^ 

§  502.  A  similar  rule  seems  to  prevail  in  the  courts  of  equity 
in  America ;  or  at  least  in  those  courts  which  have  been  called 
upon  to  express  any  opinion  upon  the  subject.  In  New  York, 
this  was  the  established  rule  at  an  early  period  of  its  equity 
jurisprudence;. and  the  amount  has  been  recently  increased  by 
the  legislature  to  the  sum  of  one  hundred  dollars.^  (a) 

1  Cooper,  £q.  PI.  106 ;  Anon.  Bunb.  17 ;  Fox  v.  Frost,  Bep.  Temp.  Finch,  268 ; 
Owent  V.  Smith,  Com.  716;  1  Harris.  Ch.  Fr.  by  Newl.  214;  Griffith  v.  Lewis,  2 
Bro.  Pari.  Cas.  Tomlin's  ed.  407;  Brace  v,  Taylor,  2  Atk.  263;  Mitf.  Eq.  PI.  by 
Jeremy,  110,  note  (o) ;  Creagh  r.  Nugent,  Mosely,  866 ;  Anon.  Mosely,  47 ;  Cocks  v. 
Foley,  1  Vem.  S69 ;  8.  o.  1  Eq.  Abr.  76  and  note ;  Moore  v.  Lyttle,  4  Johns.  Ch.  183 ; 
Vredenberg  v.  Johnson, *Hopk.  112;  Bearoes,  Ord.  in  Chan.  10  and  note  (88) ;  Cars. 
Cane.  9,  16,  229;  Townly  v.  Osney,  Cary,  74 ;  Eastcourt  v.  Tanner,  Cary,  74.  A 
bill  for  a  snm  beneath  the  dignity  of  the  court,  may  also  be  dismissed  on  motion : 
and  this  is  the  most  usual  way  of  proceeding  in  sucli  a  case.  Mosely,  47 ;  Id.  366. 
If  the  defendants  should  not  take  the  objection,  either  by  demurrer,  or  by  motion  to 
dismiss ;  but  the  cause  should  come  on  to  a  hearing,  and  it  sliould  then  appear,  that 
the  sum  in  controversy  was  less  than  XIO,  the  court  itself  may  order  the  bill  to  be 
dismissed ;  for  a  bill  may  be,  and  often  is,  drawn  in  such  a  manner  as  to  prevent  the 
defendant  from  taking  the  objection  by  way  of  demurrer,  or  motion,  or  plea ;  and, 
therefore,  it  would  be  unreasonable  to  deprive  him  of  the  benefit  of  it  at  the  hearing. 
2  Atk.  263;  Cooper,  Eq.  PI.  166. 

'  Beames,  Ord.  in  Chan.  10  and  note  (38) ;  Curs.  Cane.  9, 16;  1  Pr.  Aim.  Curs. 
Cane.  634;  Townly  v,  Osney,  Cary,  74;  Eastcourt  v.  Tanner,  Cary,  74;  Tothill, 
Trans.  80. 

*  Cocks  V.  Foly,  1  Vem.  869;  Beames,  Ord.  in  Chan.  10,  note  (33) ;  Moore  v. 
Lyttle,  4  Johns.  Ch.  183. 

*  Vredenberg  v.  Johnson,  Hopk.  112;  Mitchell  v.  Tighe,  Hopk.  119;  Moore  v. 
Lyttle,  4  Johns.  Ch.  183;  Smets  v.  Williams,  4  Paige,  364. 

(a)  The  rule  de  minimis  is  in  fbroe  in  limit  being  still  £10.  Westury-on-Sevem 
the  Cbanoery  Division  In  England,  the     R.  S.  Authority  v.  Meredith,  30  Ch.  D. 
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§  503.  Another  objection  which  may  be  taken  by  demurrer  to 
the  substance  of  the  bill,  is,  that  the  plaintiff  has  no  interest  in 
the  subject-matter,  or  no  proper  title  to  institute  a  suit  concern- 
ing it)  whenever  the  objection  is  apparent  on  the  face  of  the 
bill.^  If,  therefore,  a  plaintiff  should  found  his  right  to  an 
interest  in  lands  under  a  parol  agreement,  without  alleging  any 
circumstances  amounting  to  a  part-performance ;  or  if  he  should 
state  a  contract  without  consideration,  which  would  be  a  mere 
nude  pact  {nvdum  pactum)^  a  demurrer  would  undoubtedly  lie.' 
The  same  rule  would  lie  to  a  bill  for  the  redemption  of  a  mort- 
gage, after  a  great  length  of  time  had  elapsed,  if  the  bill  were 
so  framed  as  to  present  the  objection,  without  any  attendant 
circumstances  to  obviate  it;  for  in  this  and  other  like  cases, 
courts  of  equity  act  upon  the  analogy  of  the  law  as  to  the  stat- 
utes of  limitations ;  and  will  not  entertain  a  suit  for  relief,  if  it 
would  be  barred  at  law.^(a)    If  the  objection  does  not  appear  on 

>  Cooper,  Eq.  PI.  106, 169 ;  Mitf.  Eq.  PI.  by  Jeremy,  164,  281 ;  Ante,  §  200,  261 ; 
Hare  on  Discovery,  41, 42, 48. 

s  Cooper,  Eq.  PI.  166, 167,  Cozine  v.  Graham,  2  Paige,  177. 

s  Cooper,  Eq.  PI.  167;  Mitf.  Eq  PI.  by  Jeremy,  212  and  note  (c);  Pott,  §  751; 
Aggat  V.  Pickerell,  8  Atlc.  225 ;  Hardy  v.  Reeves,  4  Ves.  479 ;  Deloraine  v.  Browne, 
8  Bro.  Ch.  083;  and  Mr.  Belt's  note  (1) ;  Foster  v.  Hodgson,  19  Yes.  180;  Hovenden 
V.  Annesley,  2  Sch.  &  Lefr.  687 ;  Hoare  r.  Peck,  6  Sim.  51 ;  Freake  v.  Cranefeldt, 
8  Myl.  &  Cr.  499;  Fyson  v.  Pole,  8  T.  &  Coll.  266 ;  Humbert  v.  Trinity  Church, 
7  Paige,  195;  Van  Hook  r.  Whitlock,  7  Paige,  878;  Coster  v.  Murray,  5  Johns.  Ch. 
522;  Penny  v.  Oilman,  26  Maine,  149;  Maxwell  v.  Kennedy,  8  How.  222.]  Lord 
Redesdale,  in  his  text,  has  said,  that  it  has  been  considered,  that  a  defence,  founded 
on  length  of  time,  though  apparent  on  the  face  of  the  bill,  witliout  any  circumstance 
stated  to  avoid  it,  cannot  generally  be  made  by  demurrer.  In  so  doing,  he  seems 
to  have  followed,  what  appeared  at  the  time  when  he  wrote  his  treatise,  to  be  the 


887.  It  is  also  in  force  in  Massachusetts 
and  New  York,  the  limit  being  9100. 
Chapman  v.  Banker  &  Tradesman  Pub. 
Co.  128  Mass.  478;  Gale  v.  Nickerson, 
151  Mass.  428 ;  Dix  v.  Briggs,  9  Paige, 
595 ;  Newell  v.  Bnrbank,  4  Edw.  Ch.  530 ; 
Cummings  r.  Barrett,  10  Cush.  186; 
Smith  V.  Williams,  116  Mass.  510.  Other 
American  decisions,  showing  the  appli- 
cation of  the  rule  and  the  amount  in 
different  states,  are  Steinhach  v.  Hill,  25 
Mich.  78;  Wood  v.  Wood,  8  Ala.  756; 
Carr  v.  Inglehart,  3  Ohio  St.  457 ;  Church 
V.  Ide,  Clarke,  Ch.  494.  There  may  pos- 
sibly be  some  exceptions  to  the  applica- 


tion of  the  rule,  such  as  cases  of  firaud, 
rights  of  a  permanent  nature,  and  pos- 
sibly important  constitutional  questions. 
See  Allen  v.  Demarest,  41  N.  J.  Eq.  162 
and  note ;  Tread  well  v.  Patterson,  51  Cal. 
087;  Lufkin  i^.  Galveston,  78  Texas,  840. 
In  Wallace  v,  Sortor,  52  Mich.  159,  it 
was  held  that  if  the  entire  amount  in- 
volved exceeds  the  limit,  but  must  be 
disposed  of  under  separate  issues,  no  one 
of  which  involves  so  much,  the  bill  can- 
not be  maintained. 

(a)  By  the  present  practice  in  Eng- 
land, the  defence  of  the  statute  of  limi- 
totions,  if  it  clearly  appears  upon  the 


§  608-505.] 
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the  face  of  the  bill,  it  may  be  taken  by  way  of  plea,  or  by  way 
of  answer.^ (a) 

§  504.  Upon  a  similar  ground,  if  the  plaintiff  should  file  his 
bill  to  secure  the  fund  to  pay  a  legacy  given  to  a  legatee,  since 
dead,  of  whom  the  plaintiff  asserts  himself  to  be  the  next  of  kin, 
a  demurrer  would  be  allowed ;  for,  as  the  next  of  kin,  he  has  no 
title  to  such  relief;  and  he  ought  to  have  taken  out  administra- 
tion upon  the  estate  of  the  legatee.^ 

§  505.  To  the  same  head  may  be  referred  the  common  case, 
where  a  bill  does  not  show  any  equity  in  the  plaintiff  to  the 
relief  which  he  seeks.  Thus,  for  example,  if  a  bill  should  be 
brought  by  one  creditor  against  another,  to  deprive  him  of  a 
priority,  which  he  had  lawfully  obtained  without  any  fraud,  a 
deifiurrer  would  lie;  for,  in  such  a  case,  there  is  no  ground 
for  a  court  of  equity  to  interfere ;  since  all  the  creditors,  under 
such  circumstances,  stand  upon  an  equality  of  right;  and  then 
the  maxim  prevails,  qui  prior  eat  in  tempore^  potior  est  in  jure^ 


prevalUng  conne  of  authority.  And  he  has  illustrated  the  position  by  an  aoenrate 
sutement  of  what  was  decided  by  Lord  Thurlow  in  Deloraine  t;.  Browne,  S  Bro.  Ch. 
668.  But  the  contrary  doctrine  is  now  fully  established  by  the  authorities  above 
cited;  and  especially  by  Lord  Bedesdale's  own  judgment  in  Hovenden  v.  Annesley, 
2  Sch.  &  Lefr.  686-638;  [CaldweU  o.  Montgomery,  8  6a.  106;  Pierson  v.  Dayid, 
1  Iowa,  28;]  Ante,  $  484. 

1  Post,  §  761,  818. 

«  Brown  ».  Dudbridge,  2  Bro.  Ch.  821 ;  Cooper,  Eq.  PL  171. 


fice  of  the  bill,  may  be  raised  in  equity 
by  demurrer,  at  least  as  regards  real 
estate.  Dawkins  r.  Penrhyn,  4  Ap.  Cas. 
61 ;  B.  0. 6  Ch.  D.  318 ;  Noyes  v.  Crawley, 
10  Ch.  D.  31.  In  America  this  defence, 
clearly  appearing  upon  the  bill,  may  be 
taken  by  demurrer.  See  cases  above 
cited  by  the  author  in  note ;  Ante,  §  484 ; 
Post,  §  657,  n.,  751,  760,  813 ;  French  v. 
Dickey,  8  Tenn.  Ch.  302;  Henry  Co.  v, 
Winnebago  Drainage  Co.  52  III.  209, 454 ; 
BeU  p.  Johnson,  111  01.  374 ;  Wilhelm's 
Appeal,  79  Penn.  St.  120, 125, 134 ;  Saw- 
yer V.  Boston,  144  Mass.  470;  Fogg  v. 
Price,  145  Mass.  513;  CaldweU  o.  Mont- 
gomery, 8  6a.  106;  Pierson  v,  David, 
1  Iowa,  23.  Where  great  lapse  of  time, 
gross  laches,  or  long  and  unezplained 
acquiescence  on  the  plaintiff's  part  clearly 


appears  upon  the  bill,  even  in  cases 
where  there  is  no  statutory  bar,  the  de- 
fence may  be  taken  by  demurrer ;  Rolfe 
V.  Gregory,  81  L.  J.  Ch.  710;  s.o.  10 
W.  R.  711 ;  Dossee  v.  Mookerjee,  7  Moo. 
Ind.  Ap.  4 ;  or  the  court,  at  least  in  the 
Federal  courts,  may  raise  the  objection 
of  its  own  motion.  Post,  §  818,  n.  (a) ; 
Taylor  v.  Holmes,  127  U.  S.  489;  Norris 
V.  Haggin,  136  U.  S.  886 ;  28  Fed.  Rep. 
275;  Wollensak  v.  Reiher,  115  U.  S.  06. 
When  the  remedies  at  law  and  in  equity 
for  the  same  cause  of  action  are  concur- 
rent, if  the  legal  remedy  is  barred,  the 
equitable  remedy  is  also  barred.  Smith 
V.  Wood,  42  N.  J.  Eq.  563.  See  Amett 
V.  Finney,  41  Id.  147. 

(a)  Cameron  v,  San  Francisco,  68  CaL 
390. 
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as  well  as  the  maxim,  that  where  the  equity  is  equal,  the  law 
shall  prevail.* 

§  506.  So,  where  the  plaintiff,  in  his  bill,  stated  himself  to 
be  the  devisee  of  an  estate  purchased  by  the  testator,  and  then 
subject  to  a  mortgage ;  and  alleged,  that  the  mortgage  debt  was 
the  debt  of  the  testator,  he  having  purchased  it  subject  to  the 
mortgage,  and  having  covenanted  to  indemnify  the  vendor  there- 
from ;  and  the  bill  prayed  that  the  personal  estate  should  exone- 
rate the  devised  estate  by  paying  the  mortgage,  a  demurrer  was 
allowed ;  for  it  was  apparent  upon  the  face  of  the  bill,  that  the 
debt  was  not  the  personal  debt  of  the  testator ;  and  there  was  no 
allegation  that  he  had  ever  had  any  communication  with  the 
mortgagee,  or  had  done  any  act  to  transfer  the  debt  from  the  estate 
to  himself ;  and,  therefore,  there  was  no  equity  for  the  real  estate 
to  be  relieved  of  the  encumbrance  out  of  the  personal  assets.^ 

§  507.  The  foregoing  cases  are  proper  illustrations  of  the 
defect,  either  of  the  original  title,  or  of  a  present  title,  to  in- 
stitute the  suit,  although  the  party  had  (strictly  speaking)  an 

>  Cooper,  Eq.  PL  167, 168;  The  King  v.  Blatchford,  1  Anst.  162;  Phillips  v,  Shaw, 
8  Ves.  241 ;  1  Story,  Eq.  Jur.  §  67,  58.  [In  England  it  has  been  held  that  a  de- 
murrer, on  the  ground  of  want  of  equity,  cannot  properly  assign  also  want  of  juris- 
diction ;  and  that  these  objections  should  be  taken  by  separate  demurrers ;  but  that 
a  defendant  demurring  generally,  for  want  of  equity,  may  demur,  ore  tenus,  for  want 
of  jurisdiction.  Barber  v.  Barber,  5  Jur.  n.  b.  1197 ;  8.  o.  29  L.  J.  Ch.  40.  A  defend- 
ant objecting  to  a  bill,  for  want  of  a  sufficient  statement  of  facts,  upon  one  branch 
of  the  relief  sought,  should  raise  that  objection  by  plea  and  not  by  demurrer.  For 
where  the  bill  sought  the  rectification  of  a  prior  settlement  between  the  parties,  and 
for  the  appointment  of  new  trustees,  the  facts  important  to  be  considered,  in  refer- 
ence to  the  first  claim,  not  being  fully  stated,  the  court  overruled  the  demurrer, 
without  costs,  on  the  ground  that  it  could  not  refuse  to  act  in  regard  to  the  appoint- 
ment of  new  trustees,  on  the  ground  of  the  omission  to  state  the  facts  fully  on  the 
other  point  Ibid.  In  Pratt  r.  Keith,  10  Jur.  n.  b.  S05;  B.  c.  88  L.  J.  Ch.  528,  Kin- 
dersley  V.  Ch.  held  that  where  a  demurrer,  upon  the  record,  for  want  of  parties,  is 
overruled  as  not  specifying  the  particular  party  omitted,  it  is  the  same  as  if  no 
demurrer  for  want  of  parties  had  been  put  upon  the  record,  and  left  the  party  free 
to  demur,  ore  tenus,  at  the  hearing,  for  that  cause ;  and  that  the  same  rule  would 
apply,  if  the  demurrer  upon  the  record  was  for  omitting  one  party,  and  the  defend- 
ant demurred,  ore  tenus,  for  not  joining  some  other  party.  If  the  bill  shows  that  one 
of  the  plaintiflb  cannot  maintain  it,  this  may  be  taken  advantage  of  by  demurrer, 
and  is  fatal  to  the  whole  bill.  Vaughn  v.  Lovejoy,  84  Ala.  487 ;  Jones  v,  Quinni- 
piack  Bank,  29  Conn.  25.  But  if  the  bill  is  not  maintainable  as  to  one  of  the  defend- 
ants, who  does  not  appear,  the  objection  cannot  be  raised  by  the  other  defendant 
Gamer  r.  Lyles,  85  Miss.  176.] 

3  Tweddell  v.  Tweddell,  2  Bro.  Ch.  101,  152;  Butler  v.  Butler,  5  Yes.  584;  Ox- 
ford V.  Hodney,  14  Ves.  417 ;  1  Story,  Eq.  Jur.  §  571,  574,  576;  Cumberland  v.  Cod- 
rington,  3  Johns  Ch.  220;  Cooper,  Eq.  PI.  168, 169;  Waring  r.  Ward,  7  Ves.  882. 


§  505-608.] 
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interest  in  the  subject-matter,  (a)  The  like  principle  will  apply 
to  all  cases  of  a  claim,  which  the  plaintiff  seeks  to  enforce,  and 
which  is  unlawful,  or  against  the  policy  of  the  law ;  for  in  such 
a  case,  there  is  a  defect  of  title  to  maintain  the  suit  Thus,  for 
example,  a  bill  to  recoyer  money  which  has  been  expended  for 
the  maintenance  of  a  suit  or  controversy  of  a  third  person ;  or 
to  recoyer  a  premium  for  using  influence  to  procure  for  the  party 
an  office  of  trust  under  government;  or  to  enforce  a  marriage 
brokage  bond ;  or  to  enforce  a  contract  founded  in  moral  turpi- 
tude or  depravity;  would  be  demurrable  on  the  ground, of  its 
illegality  or  immorality.^ 

§  508.  The  want  of  interest  of  the  plaintiff  in  the  subject- 
matter  of  the  suit  is  equally  fatal  upon  demurrer.  (6)  Of  this 
point,  some  examples  have  been  already  adduced  under  a  former 
head.^  But  other  illustrations  of  it  may  be  derived  from  the 
authorities.  Thus,  where  the  plaintiff  claimed  an  estate  under  a 
will,  and  it  was  apparent  upon  the  bill,  as  set  forth  by  the  plain- 
tiff himself,  that  he  had  no  title,  a  demurrer  was  allowed.^  (c) 

1  Cooper,  Eq.  PI.  171-173;  Mitf.  £q.  PL  by  Jeremj,  167;  1  Stor/,  Eq.  Jur.  $29^ 
29a 

*  Ante,  $  2d0,  261,  318;  Mitf.  Eq.  PI.  by  Jeremy,  156, 166;  Cooper,  Eq.  PL  171, 
173;  Hare  on  Disoovery,  79-88.    [See  HaskeU  o.  HUton,  80  Maine,  421.] 

*  Browntword  v,  Edwards,  2  Ves.  247 ;  Mitf.  Eq.  PL  by  Jeremy,  164 ;  Cooper,  Eq. 
PL  167, 168 ;  Beech  v.  CruU,  Prec.  Ch.  688.  See  alto  Parker  v.  Feamley,  2  Sim.  & 
StVL  602.  [The  English  courts  required  the  plaintiff's  title  to  be  stated  with  clear- 
ness. Where  the  suit  is  against  a  trustee  to  compel  him  to  institute  a  suit  against 
a  fraudulent  adversary  claimant  of  a  portion  of  the  trust  property,  it  must  appear 
that  the  plaintiff  sustains  the  character  of  a  cestui  que  trust,  Jerdein  v.  Bright,  2  J. 
&  H.  326.  And  where  the  plaintiff  had  stated  the  instruments,  under  which  he 
claimed  title,  but  had  not  stated  with  sufficient  clearness  and  precision  the  nature  of 


(a)  See  also  Showell  o.  Winkup,  60 
L.  T.  N.  B.  389.  As  equity  deals  with  the 
real  parties  in  interest,  a  suit  cannot  be 
brought  in  equity  by  one  person  for  the 
use  of  another.  Kellam  v.  Sayre,  80 
W.  Va.  198.  In  Whitney  v.  Roberts,  22 
HL  381,  approved  and  followed  in  Paine 
V.  Baker,  16  R  L  100,  it  was  held  that 
the  grantors  in  a  conveyance,  which  they 
were  mduced  to  make  through  fraud  and 
deception,  may  disregard  it  and  convey 
to  a  third  person  who  can  establish  the 
fraud  in  equity,  and  have  the  same  relief 
which  the  grantors  would  have  bad  but 
for  their  conveyance. 


(b)  Carter  V.Carter.  82  Va.  624;  Barr 
V.  Clayton,  29  W.  Va.  266.  The  objec- 
tion that  the  plaintiff  has  assigned  his 
interest  may  be  taken  at  tlie  hearing. 
Crocker  v.  Rogers,  68  Maine,  339. 

(c)  In  Townsend  v.  Parton,  46  L.  T. 
N.  B.  766,  a  demurrer  was  allowed  to  a 
statement  of  claim  which  alleged  that  an 
intestate  "two  days  before  his  death 
made  a  good  and  valid  donatio  morti$  causa 
to  the  plaintiff  of  all  his  moneys  "  depos- 
ited in  a  certain  bank,  on  the  ground 
that  the  facts  alleged  did  not  disclose  a 
valid  donatio  mortis  causa. 
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So,  where  the  Protestant  next  of  kin,  in  England,  claimed  a 
rent  charge  settled  on  a  Papist  on  her  marriage,  a  demurrer  was 
allowed;  for  the  plaintiff  evidently  had  no  title  to  the  thing 
which  he  demanded  by  the  bill,  the  Papist  being,  by  the  then 
British  statutes,  incapable  of  taking  by  purchase,  and  the  rent 
charge  being,  therefore,  utterly  void.^ 

§  509.  And  the  want  of  interest  is  not  only  a  good  cause  of 
demurrer  in  the  case  of  a  sole  plaintiff ;  but,  if  the  suit  is  joint, 
a  want  of  interest  in  either  of  the  plaintiffs  is  equally  fatal.  ^ 
Thus,  for  example,  if  the  inventor  of  a  medicine  should  sue 
jointly  with  the  party  who,  as  his  agent,  prepared  the  medicine, 
but  who  had  no  interest  in  the  invention,  and  should  pray  for 
an  injunction  and  account  for  a  violation  of  his  right,  by  imitat- 
ing the  labels  and  seals  affixed  to  the  medicines,  a  demurrer 
would  hold;  for  upon  such  a  bill  the  plaintiffs,  praying  joint 
relief,  would  not  be  entitled  to  it^  So,  if  a  bankrupt  should  sue 
with  others,  after  he  had  been  declared  a  bankrupt,  in  regard  to 
property  or  rights  vested  in  his  assignees,  the  like  rule  would 
apply.  * 

§  510.  Upon  a  similar  ground,  if  two  plaintiffs  should  sue, 
and  the  bill  should  allege,  that  the  title  was  in  one  or  the  other 
of  them,  in  the  alternative,  it  would  be  demurrable ;  for  not  only 
is  such  an  allegation  objectionable  on  account  of  uncertainty,  but 

the  title  ander  which  he  dumed,  or  the  character  in  which  he  claimed,  a  demurrer 
was  allowed.  Parker  v,  Nickson,  4  Giff.  SOd.  But  ia  the  American  coorts  the  prac- 
tice seems  to  be  somewhat  more  loose.  The  allegation  that  the  plaintiff  was  "  seised 
and  possessed  "  of  certain  land  was  held  a  sufficient  averment  of  title,  where  it  was 
further  alleged  that  the  proceedings  had  and  threatened  on  the  part  of  the  defendant 
wonld  materially  lessen  its  value  and  thereby  inflict  great  loss  on  the  plaintiffs,  and 
where  the  defendant  did  not  demur  or  take  any  exceptions  to  the  mode  of  stating 
plaintiff's  title,  but  allowed  the  evidence  to  be  taken  and  the  case  to  proceed  to 
hearing,  as  based  upon  a  claim  of  title  in  the  plaintiffs.  Falls  Village  Water-power 
Co.  V,  Tibbetts,  81  Conn.  166.    See  also  Converse  v.  Hartley,  Id.  872.] 

1  Mitf.  £q.  PI.  by  Jeremy,  154 ;  Michaux  r.  Grove,  2  Atk.  210. 

>  Ante,  §  281, 232,  233,  237, 249 ;  Post.  §  541, 644 ;  Clarkson  v.  De  Peyster,  3  Paige, 
336 ;  Denton  v.  Davy,  1  Moore  P.  C.  41,  42 ;  Foot  v.  Bessant,  3  Y.  ft  CoU.  320,  325; 
Griffith  17.  RicketU,  3  Hare,  476. 

'  Delondre  v.  Shaw,  2  Sim.  287;  Page  v.  Townsend,  6  Sim.  895 ;  King  of  Spain  v. 
Machado,  4  Russ.  225;  Cuff  v,  Platell,  4  Russ.  242;  Ante,  §  232;  Clarkson  v.  De 
Peyster,  8  Paige,  336;  Makepeace  v,  Haythome,  4  Russ.  244 ;  Cholmondeley  v.  Clin- 
ton, Turn,  ft  Russ.  116. 

^  Makepeace  i;.  Haythome,  4  Russ.  244;  Ante,  $  495;  Post,  $  726.  As  to  bow  and 
when  a  misjoinder  of  a  party  mi^  be  taken  advantage  of,  see  Ante,  {  237, 283;  Pott^ 
§  541,  544. 
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also  because  it  shows  that  there  must  necessarily  be  a  misjoinder 
of  one  or  the  other  of  the  plaintiffs.  ^  But  a  mere  scintilla  juris 
in  one  of  the  plaintiffs,  as,  for  example,  a  naked  title  in  a  trustee 
to  serve  a  mere  power  of  appointment,  will  be  sufficient  to  justify 
making  him  a  plaintiff  for  the  purpose  of  the  trust  with  the 
other  persons  in  interest^ 

§  511.  But  if  the  plaintiff  shows  a  complete  title,  although  a 
litigated  one,  or  one  that  may  be  litigated,  it  will  be  sufficient 
to  sustain  the  bill.^  Thus,  if  an  executor  has  obtained  a  probate 
of  the  will,  it  is  conclusive  as  to  his  title  to  sue,  even  though 
fraud  should  be  alleged  in  obtaining  it;  for  the  fraud  is  inquira- 
ble  only  in  the  proper  ecclesiastical  court,  or  other  probate  tribu- 
nal, in  a  suit  there  instituted  to  repeal  the  probate.^  The 
principle  would  be  the  same,  even  if  it  were  alleged  in  the  bill 
that  the  testator  was  a  limatic  at  the  time  of  making  the  will ; 
for  the  jurisdiction  belongs  to  another  forum  to  try  that  ques- 
tion.^ So,  if  an  administrator  should  bring  a  bill  for  discovery 
of  the  personal  estate,  it  would  be  no  defence  to  the  suit,  that 
the  administration  was  now  in  litigation  upon  a  suit  in  the 
proper  court  to  repeal  it;  for  the  plaintiff  has  a  present  title, 
which  is  good,  at  least  until  the  litigation  is  determined.^ 

§  512.  And  although  (as  we  have  seen)  the  want  of  a  title  in 
the  plaintiff  is  fatal;  yet,  if  a  doubtful  title  only  is  shown,  it 
will  be  sufficient  to  support  a  bill,  which  seeks  the  assistance  of 
the  court  to  preserve  the  property  in  dispute,  pending  a  litiga- 
tion.^ Therefore,  where  a  suit  was  pending  in  an  ecclesiastical 
court)  touching  the  right  of  representation  to  a  person  deceased, 

1  Cholmondeley  v,  Clinton,  Turn.  &  Ruts.  116;  $  245,  245  a,  254. 

s  G«thtng  0.  Vigun,  V.  C.  (England)  NoYember  8, 1886.  See  also  Rhodes  v.  War- 
borton,  6  Sim.  617,  where  the  legatees  of  a  testator  were  joined  as  plaintiffs  with  the 
executor,  in  suing  for  a  debt  due  to  his  estate ;  and  a  biU  was  held  not  demurrable. 
On  that  occasion,  the  vice-chancellor  said :  "  Legatees  cannot  file  a  bill  against  a 
debtor  to  their  testator's  estate,  unless  there  is  collusion  between  the  executor  and 
the  debtor.    But  if  the  executor  chooses  to  make  the  legatees  co-plaintiffs  with  him, 

1  do  not  think  that  that  supeifluity  renders  the  record  not  sustainable.  Persons  are 
brought  here  who  are  not  necessary  parties  to  tlie  suit;  but  it  is  not  so  injurious  aa 
to  make  the  bill  not  sustainable.    It  is  not  an  objection  that  a  defendant  can  take." 

•  Mitf.  Eq.  PI.  by  Jeremy,  157;  Ante,  §  818. 

«  Cooper,  Eq.  PL  170;  Griffiths  v.  Hamilton,  12  Ves.  208,  807;  Oainea  v.  Chew, 

2  How.  619.    But  see  Bamesly  v.  Powel,  1  Yes.  284,  288;  Jones  v.  Frost,  Jac.  466. 

•  Cooper,  Eq.  PL  170. 

•  Ibid.    Wright  p.  Bluck,  1  Vem.  106, 107 ;  Mitf.  Kq.  PI.  by  Jeremy,  157. 
T  Mitf.  Eq.  PL  by  Jeremy,  157 ;  Cooper,  Eq.  PL  171. 
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a  demurrer  by  one  of  the  parties  to  that  suit,  who  had  possessed 
himself  of  the  personal  estate  of  the  deceased,  to  a  bill  for  an 
account,  filed  by  the  other  party,  was  overruled.^  The  ground 
of  this  decision  seems  to  have  been,  the  deficient  power  of  the 
ecclesiastical  court  for  securing  the  property,  whilst  the  suit  was 
there  depending;  and  the  doubt^  as  to  the  title  of  the  parties, 
was  the  very  ground  of  the  application  to  a  court  of  equity. 

§  513.  Another  objection,  which  may  be  taken  by  demurrer 
to  the  substance  of  the  bill,  is,  that,  although  the  plaintiff  has 
an  interest  in  the  subject-matter  of  the  suit,  and  a  title  to  in- 
stitute a  suit  concerning  it ;  yet  he  has  no  right  to  call  upon  the 
defendant  to  answer  his  demand.^  '  This  objection  frequently 
arises  from  the  want  of  privity  between  the  parties.  But  it  is 
not  necessarily  confined  to  such  cases ;  nor  indeed  does  it  apply 
to  all  cases,  where  there  is  a  want  of  privity.^ 

§  514.  In  the  common  course  of  things  (as  we  have  seen  ^)  a 
creditor  or  legatee  is  compellable  to  sue  the  executor  for  satis- 
faction of  his  debt  or  legacy.  But  in  such  a  suit  he  cannot 
ordinarily  make  a  debtor  of  the  estate  a  party ;  for,  although  the 
plaintiff  in  such  suit  has  an  interest  in  the  testator's  estate,  and 
has  a  right  to  have  it  applied  to  answer  his  demands ;  yet  he  has 
no  right  to  institute  a  suit  against  the  debtors  for  the  purpose 
of  compelling  them  to  pay  their  debts  in  satisfaction  of  his  de- 
mands ;  for  there  is  no  privity  between  such  creditor  and  the 
debtors.^  But  a  special  case  may  exist  in  which  such  relief 
would  be  given ;  as,  for  example,  where  there  is  collusion  be- 
tween the  executor  and  the  debtors,  or  where  the  executor  is 
insolvent.  • 

^  Mitf.  £q.  PI.  by  Jeremy.  167,  158;  Cooper,  Eq.  PI.  171;  Phipps  v.  Steward, 

I  Atk.  286.    See  also  Morgan  v.  HarriB,  2  Bro.  Ch.  121. 

s  Mitf.  Eq.  PI.  by  Jeremy,  158 ;  Ante,  $  227,  206. 

<  Cooper,  Eq.  PI.  174 ;  Id.  142 ;  Tollett  v.  Tollett,  Ambler,  194 ;  Hawkins  v.  Kelly, 
8  Yes.  808;  1  Mont.  Eq.  PL  44,  46,  115;  Hare  on  Discoyery,  105-109.  In  cases  of 
contribution,  there  is  often  a  want  of  privity ;  and  yet  a  bill  wiU  Ue  against  a  party 
who  is  bound  to  contribute ;  as,  for  example,  in  cases  of  contribution  of  di^erent 
shippers  in  the  case  of  a  general  arerage.    1  Story,  Eq.  Jar.  §  490,  491 ;  Id.  {  483-490. 

«  Ante,  §  262 ;  1  Mont.  Eq.  PI.  45, 46. 

*  Cooper,  Eq.  PI.  175;  Mitf  Eq.  PL  by  Jeremy,  158;  Ante,  §  262;  Alsager  o. 
Johnson,  4  Yes.  217;  Utterson  v,  Mair,  4  Bro.  Ch.  270;  8.  o.  2  Yes.  Jr.  95;  Beckley 
V.  Dorrington,  cited  6  Yes.  749 ;  Doran  v.  Simpson,  4  Yes.  651 ;  Burroughs  v.  Elton, 

II  Yes.  29 ;  Long  v.  Majestre,  1  Johns.  Ch.  805 ;  Newland  v.  Champion,  1  Yes.  105 ; 
Ante,  §  227. 

^  Alsager  u,  Rowley,  6  Yes.  748 ;  Doran  v.  Simpson,  4  Yes.  651 ;  Mitf.  Eq.  PL  by 
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§  515.  For  the  same  reajson,  if  a  debtor  has  conveyed  his  prop- 
erty in  trust  for  the  benefit  of  his  creditors,  the  latter  cannot 
ordinarily  maintain  any  suit  touching  the  property ;  but  the  suit 
should  be  in  the  name  of  the  trustee.^  Thus,  for  example,  if  a 
mortgagor  should  make  a  conyeyance  in  trust  for  the  benefit  of 
his  creditors,  the  trustees,  and  not  any  of  the  creditors  interested 
in  the  trust,  would  be  the  proper  parties  to  bring  a  bill  to  re- 
deem the  mortgage.^  But  if  any  special  case  can  be  made  out, 
such  as  collusion  between  the  mortgagee  and  the  trustees ;  or  the 
refusal  of  the  latter  to  redeem;  or  the  insolvency  of  the  latter; 
in  every  such  case,  the  creditors  may  bring  a  bill  to  redeem  the 
mortgage.  • 

§  516.  For  the  same  reason,  where  a  person  has  become  a 
bankrupt,  and  assignees  are  appointed,  neither  he  nor  any  of  the 
creditors  can  ordinarily  maintain  a  suit  against  any  debtor  to 
his  estate,  or  to  reduce  any  of  his  property  into  possession ;  for 
the  right  belongs  to  the  assignees.^  But  if  the  assignees  should 
collude  with  the  other  party ;  or  should  refuse  to  bring  a  suit  for 
the  benefit  of  the  bankrupt  and  of  his  estate ;  then,  in  such  case, 
the  bankrupt,  or  any  creditor  may  do  so.* 

§  517.  Upon  a  similar  ground,  a  bill  is  not  maintainable  by  a 
creditor  of  a  legatee  against  the  executor  and  the  legatee,  to  com- 
pel the  executor  to  pay  over  the  legacy,  in  discharge  of  the  debt  of 
the  legatee ;  for  there  is  no  privity  between  the  creditor  and  the 
executor  in  such  a  case ;  and  the  latter  is  solely  amenable  to  the 
legatee.^  The  same  doctrine  is  applicable  in  the  case  of  a  suit, 
brought  by  a  party  interested,  against  a  creditor  or  legatee,  who 
has  been  improperly  paid  or  overpaid  by  the  executor.' 

§  518.  But  there  is  often  a  privity  created  by  operation  of  law 
between  parties,  without  any  direct  and  immediate  contract  or 

Jeremy,  168,  169 ;  Cooper,  Eq.  PI.  176 ;  1  Story,  Eq.  Jar.  $  428,  681 ;  2  Story,  Eq. 
Jar.  §  828 ;  Ante,  §  178,  227,  263 ;  Pearse  v,  Hewitt,  7  Sim.  471. 

*  Cooper.  Eq.  PL  174, 176.  «  Ibid. 

3  Troughton  v.  Binkes,  6  Vet.  678  ;  Cooper,  Eq.  PI.  174, 176.       «  Ibid. 

ft  Cooper,  Eq.  PL  174,  176;  Francklyn  v.  Fern,  Barnard.  Ch.  80;  Troughton  v. 
Binkes,  6  Yes.  673,  676 ;  Saxton  r.  Davis,  18  Yes.  72 ;  Barton  r.  Jayne,  7  Sim.  24 ; 
Makepeace  v.  Haythome,  4  Ruat.  244 ;  Eaye  v.  Fotbrooke,  8  Sim.  28 ;  Ante,  §  4d6, 
and  the  caaes  there  cited ;  Post,  §  726. 

«  Elmslie  v.  M'Aalay,  3  Bro.  Ch.  624;  Mitf.  Eq.  Fl.  by  Jeremy,  168,  160;  Ante, 
S  262 ;  Cooper,  Eq.  Fl.  176, 176. 

7  Cooper,  Eq.  PL  176;  Alsager  v.  Bowley,  6  Yes.  760;  1  Story,  Eq.  Jar.  §  92, 
and  note. 
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negotiation  between  them.  Thus,  for  example,  a  sale  bj  an 
agent  or  factor  will  create  a  privity  between  the  purchaser  and 
his  principal,  upon  which  a  suit  may  be  maintained,  as  well  at 
law  as  in  equity.  Hence,  the  principal  will  have  a  right  to 
maintain  a  bill  for  a  discovery  and  an  account  against  the  pur- 
chaser, in  respect  to  any  such  dealings  with  his  agent  and 
factor;  and  the  objection  of  a  want  of  privity  between  them 
cannot  be  made  available.^ 

§  519.  Another  objection,  which  may  be  taken  by  demurrer  to 
the  substance  of  the  bill,  is  the  want  of  interest  of  the  defendant 
in  the  subject-matter  of  the  suit.*  We  have  already  had  occa- 
sion to  consider  some  of  the  cases  arising  under  this  head ;  such, 
for  example,  as  the  cases  of  mere  witnesses,  of  arbitrators,  and 
of  others,  having  no  interest  in  the  controversy.'    So,  if  a  bank- 

1  Mitf.  Eq.  PI.  by  Jeremy,  169,  160;  Cooper,  Eq.  PI.  176, 177. 

s  Mitf.  Eq.  PL  by  Jeremy,  160;  Cooper,  Eq.  PI.  177 ;  1  Moot.  Eq.  PL  42 ;  Hare 
on  Discovery,  6^-83. 

>  Ante,  §  234,  286,  928;  Newman  v,  Godfrey,  2  Bro.  Ch.  882;  Mitf.  Eq.  PI.  by 
Jeremy,  169,  160 ;  Cooper,  Eq.  PL  177,  178 ;  Fenton  v.  Hughes,  7  Ves.  287 ;  Whi^ 
worth  V.  Davis,  1  Yes.  ft  B.  646;  [Wakeman  v.  Bailey,  8  Barb.  Ch.  486  ;J  How  v. 
Best,  6  Mad.  19 ;  Hare  on  Discovery,  68.  In  Fenton  v,  Hughes,  7  Ves.  290,  291,  an 
attempt  was  made  to  maintain  the  right  to  make  a  witness  a  party,  upon  the  ground 
that  the  discovery  in  equity  would  be  more  beneficial  to  the  plaintiff  than  a  mere 
examination  at  law.  Lord  Eldon  disallowed  to  the  distinction,  and  on  that  occasion 
said :  "  The  question,  however,  is,  whether  he  can  be  examined  at  law  for  the  plain- 
tiff in  equity  with  the  same  benefit  that  would  result  from  a  discovery  here.  If  he 
can,  as  no  relief  is  to  be  given,  it  would  introduce  a  new  class  of  cases,  to  permit  a 
bill  for  discovery  to  be  filed  against  a  party  so  purely  a  witness.  It  is  impossible 
that  he  can  be  examined  at  law  against  the  plaintifiE,  if  the  bill  is  true ;  for  he  may 
be  examined  upon  the  vmr  dire ;  and  then  his  interest  will  come  out  It  is  impossi- 
ble also  for  the  plaintifi'at  law  to  prevent  his  being  examined  for  the  defendant;  for 
he  may  waive  the  objection  of  Interest.  This  defendant,  tlierefore,  may,  with  some 
exceptions,  be  examined  at  law  by  parol  as  effectually  as  here  by  writing.  The  ex- 
ceptions are  these :  First,  I  cannot  satisfy  myself  that  a  Mubpcena  ducet  tecum  is  as 
operative  for  the  production  of  books,  papers,  and  writings,  as  a  aubpoma  upon  a  bill 
in  this  court.  Secondly,  in  such  a  transaction  as  this,  of  considerable  importance, 
the  fiict  of  usury  being  to  be  made  out  by  proof  of  the  nature  and  quality  of  the 
cloth,  showing  that  the  sale  was  colorable,  inspection  may  be  material.  Bat  then 
the  point  is,  wliether,  upon  tlie  distinctions  arising  out  of  such  circumstances,  the 
rule,  not  to  make  a  mere  witness  a  defendant,  especially  upon  a  bill  for  discoTery, 
has  ever  been  shaken  1  I  can  find  no  such  authority.  This  demurrer,  Uierefore, 
must  be  allowed.  I  will  not  say,  as  it  is  not  necessary  to  determine,  whether  a  bill 
for  relief  might  not  be  filed,  upon  the  ground  that  the  examination  at  law  must  be 
of  necessity  defective  for  bringing  forward  all  that  conscience  requires ;  and  tliat 
what  is  withheld  is  withheld  by  a  person  having  an  interest  in  the  question.  But 
I  cannot  find  an  authority,  that  a  person  can  be  made  a  party  to  a  bill  for  discovery 
merely,  to  aid  the  plaintiff  in  equity,  as  defendant  at  law,  upon  the  drcumetancfl^ 
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■ 

rapt  is  made  a  party  to  a  bill  against  his  assignees  in  any  matter 
touching  his  estate,  ordinarily  he  may  demur;  for  all  his  inter- 
est is  transferred  to  his  assignees.^  So,  a  married  woman,  who 
is  made  a  defendant  to  a  bill  against  her  husband,  for  the  mere 
purpose  of  making  her  a  witness,  she,  having  no  interest  in  the 
suit,  may,  a  fortiori^  demur  to  the  bill;  for  she  is  not  compel- 
lable, in  any  such  case,  to  give  testimony  against  her  husband.^ 

§  520.  And  it  is  not  only  necessary,  in  order  to  prevent  a 
demurrer,  that  the  bill  should  show,  that  the  defendant  has  an 
interest  in  the  subject-matter ;  but  it  must  also  be  shown,  that 
he  is  liable  to  the  plaintiff's  demand,  which  is  the  groimdwork 
of  the  bill.^  Thus  (as  we  have  seen),  if  a  suit  were  brought  by 
the  obligee  for  satisfaction  of  a  bond  of  the  ancestor  against  his 
heir,  alleging  assets  by  descent,  it  would  be  a  fatal  defect  on 
demurrer,  that  the  bill  did  not  allege  that  the  heir  was  bound 
by  the  bond.* 

§  521.  Another  ground  of  objection  by  demurrer  is,  when  it 
appears  on  the  face  of  the  bill  that  the  object  of  the  bill  is  to 
enforce  a  penalty,  or  a  forfeiture ;  for  it  is  a  universal  rule  in 
courts  of  equity,  not  to  lend  their  aid  to  enforce  any  penalty  or 
forfeiture;  but  to  leave  the  party  to  his  remedy  at  law.* (a) 
There  are  exceptions  to  the  rule ;  but  they  all  stand  upon  pecu- 
liar grounds,  entirely  consistent  with  its  general  scope  and 
objects.  T^us,  for  example,  if  the  plaintiff  seeking  relief  is 
solely  entitled  to  take  advantage  of  the  penalty  or  forfeiture, 
and  he  expressly  waives  any  right  to  the  penalty  or  forfeiture, 

that  the  prodaction  and  inspection  of  goods  may  be  better  compeUed  liere.  Demnirer 
allowed."    See  also  Hare  on  Discovery,  7^-76 ;  Id.  76-79;  Day  v.  Drake,  8  Sim.  64. 

1  Whitworth  v.  Davis,  1  Ves.  &B.  645;  Mitf.  Eq.  PI.  by  Jeremy,  161 ;  Cooper, 
£q.  PL  178 ;  Ante,  §  281-288,  237 ;  DeWolf  v.  Johnson,  10  Wheat  384 ;  Hare  on 
Discovery,  79-83. 

s  Cooper,  £q.  PI.  177,  178 ;  Barron  v.  Grillard,  8  Vet.  &  B.  166;  Le  Texier  v. 
Anspach,  5  Ves.  822 ;  8.  c.  15  Yes.  164. 

*  Ante,  §  257 ;  Biitf .  Eq.  PL  by  Jeremy,  162, 168 ;  Cooper,  Eq.  PI.  178, 179. 
«  Ibid. 

*  Story,  Eq.  Jnr.  §  1319, 1494;  Beames,  Eq.  PI.  258-271 ;  Mitf.  Eq.  PI.  by  Jeremy, 
193-195, 197 ;  Hare  on  Discovery,  181-148 ;  Pazton  v,  Douglas,  16  Ves.  289;  8.  c.  19 
Yes.  226 ;  Horsburg  v.  Baker,  1  Peters,  282,  286;  Post,  §  575-588;  [McKim  v.  White 
HaU  Co.  2  Md.  Ch.  Dec.  510.] 

(a)  A  oonrt  of  equity  relieves  from.  Trow  City  D.  Co.  v,  Cnrtin,  86  Fed. 
but  never  inflicts  a  pensJty.  Fletcher  v.  Rep.  829 ;  Mactier  v,  Osbom,  146  Mass. 
New  Orleans  B.  Co.  20  Fed.  Rep.  845;      899. 
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the  bill  is  maintainable.^  So,  a  defendant  may  so  act,  or  so 
contract,  as  to  waive,  on  his  own  part,  any  objection  to  a  bill  to 
enforce  a  penalty  or  forfeiture.  Thus,  he  may  contract  to  an- 
swer fully  a  bill  of  discovery  which  may  involve  a  penalty  or 
forfeiture,  but  not  a  crime  ;2  or  he  may  by  his  acts,  in  fraud  of 
the  plaintiff  and  in  violation  of  law,  by  implication,  exclude 
himself  from  the  benefit  of  the  objection,  if  allowing  it  would 
subvert  the  whole  policy  of  the  law.® 

§  622.  The  objection  above  stated,  may  not  only  apply  to  the 

1  SouthaU  V. ,  Younge,  308,  816 ;  Hare  on  Diacovery,  187, 138 ;  Mitf.  Eq.  PL 

by  Jeremy,  196, 196. 

a  Post,  §  677,  689. 

s  Hare  on  Disooyery,  189-144,  and  the  casee  there  cited ;  Sonth  Sea  Co.  o. 
Bumpstead,  Mosely^  74,  77 ;  8.  c.  1  Eq.  Abr.  77 ;  Green  v.  Weaver,  1  Sim.  404,  429, 
481 ;  African  Co.  v,  Parigh,  2  Vem.  244  ;  Mitf.  Eq.  PI.  by  Jeremy,  196,  287,  288; 
Cooper,  Eq.  PL  206-207;  Beame»,  Eq.  PL  260-266.  Mr.  Hare  (on  DiscoTery,  pp. 
139-144)  lias  devoted  a  section  to  the  consideration  of  these  exceptions,  which  will 
reward  a  diligent  perusal.  The  case  of  Green  v.  Weaver,  1  Sim.  480,  seems  to  have 
pressed  the  exception  far  beyond  former  cases,  and  is  not  easily  reconcilable  with  the 
strong  language  of  Lord  Eldon  in  Paxton  r.  Douglas,  16  Ves.  289 ;  s.  c.  19  Ves.  226, 
notwithstanding  the  explanation  by  the  vice-chancellor  (Sir  Anthony  Hart).  See  also 
Ex  parte  Dyster,  1  Mer.  166 ;  Hare  on  Discovery,  163, 164.  Lord  Redesdale  has 
summed  the  general  results  of  the  authorities  on  this  subject,  in  the  following 
words:  "If  the  plaintiff  is  alone  entitled  to  the  penalties,  and  expressly  waives 
them  by  his  bill,  the  defendant  shall  be  compelled  to  make  the  discovery ;  for  it  can 
no  longer  subject  him  to  a  penalty.  As,  if  a  rector,  or  impropriator,  or  vicar,  files 
a  bill  for  tithes,  he  may  waive  the  penalty  of  the  treble  value,  to  which  he  is  entitled 
by  the  statute  of  2  and  3  Edward  VI.,  and  thus  become  entitled  to  a  discovery  of  the 
tithes  subtracted.  And  though  a  discovery  may  subject  a  defendant  to  penalties,  to 
which  the  plaintiff  is  not  entitled,  and  which  he  consequently  cannot  waive ;  yet  if 
the  defendant  has  expressly  covenanted  not  to  plead  or  demur  to  the  discovery 
sought,  which  is  the  common  case  with  respect  to  servants  of  the  East  India  Com- 
pany, he  shall  be  compelled  to  answer.  Where,  too,  a  person  by  his  own  agreement, 
subjects  himself  to  a  payment,  in  the  nature  of  a  penalty,  if  he  does  a  particular  act, 
a  demurrer  to  discovery  of  that  act  will  not  hold.  Thus,  where  a  lessee  covenanted 
not  to  dig  foam,  clay,  sand,  or  gravel,  except  for  the  purpose  of  building  on  the  land 
demised,  with  a  proviso,  that  if  he  should  dig  any  of  those  articles  for  any  other 
purpose,  he  should  pay  to  the  lessor  twenty  shillings  a  cart-load,  and  he  afterwards 
dug  great  quantities  of  each  article;  upon  a  bill  for  discovery  of  the  quantities, 
waiving  any  advantage  of  possible  forfeiture  of  the  term,  a  demurrer  of  the  lessee, 
because  the  discovery  might  subject  him  to  a  payment  by  way  of  penalty,  was 
overruled."  Mitf.  Eq.  PL  by  Jeremy,  196, 196 ;  Cooper,  Eq.  PL  205,  206.  There  are 
other  exceptions,  besides  those  stated  in  the  text;  as,  for  example,  cases  where 
a  statute  has  given  the  right  of  discovery,  such  as  in  the  statutes  respecting  gaming 
and  stock-jobbing.  Cowan  v.  Phillips,  8  Anst  843 ;  Bancroft  v.  Wentworth,  3  Bro. 
Ch.  11 ;  Hare  on  Dii covery,  133-137 ;  Rawden  v.  Shadwell,  Ambler,  269,  and  Mr. 
Blunt's  note ;  Newman  v.  Franco,  2  Antt  619 ;  Andrews  v.  Berry,  8  Anst  684 ; 
Cooper,  Eq.  PL  207. 
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whole  bill)  when  the  sole  purpose  of  it  is  to  enforce  a  penalty  of 
forfeiture ;  but  it  is  equally  applicable  to  a  particular  interroga- 
tory in  a  bill,  otherwise  unexceptionable,  which  may  expose  the 
defendant  to  a  penalty  or  forfeiture.^  Thus,  for  example,  where 
the  defendant  became  a  purchaser,  under  a  decree,  of  the  first 
presentation  to  a  living  of  which  the  plaintiff  was  seised  for 
life ;  and  afterwards  the  second  presentation  was  conveyed  to  the 
defendant  by  the  plaintiff;  and  the  latter  afterwards  filed  a  bill 
to  set  aside  the  transaction  on  accoimt  of  fraud ;  and  in  his  bill 
he  asserted,  that  the  defendant  had  sold  the  first  presentation  to 
the  present  incumbent  of  the  first  presentation ;  and  also  sought 
a  discovery  from  the  defendant  of  the  alleged  sale ;  the  defend- 
ant objected  in  his  answer,  by  way  of  demurrer,  to  the  discovery, 
upon  the  ground,  that  it  might  subject  him  to  the  pains  and 
penalties  of  simony;  and  the  objection  was  held  good  by  the 
court*  So,  where  a  cross  bill  was  brought  against  a  rector  to 
establish  a  modus,  and  the  cross  bill  alleged,  that  the  defend- 
ant had  been  presented  to  the  living  under  a  simoniacal  con- 
tract, and  stated  certain  facts  as  evidence  thereof,  and  prayed  a 
discovery  thereof,  and  the  defendant,  in  his  answer,  demurred 
to  the  discovery,  so  far  as  it  respected  those  facts  on  the  ground, 
that  it  might  subject  him  to  forfeitures  and  penalties ;  the  court 
allowed  the  demurrer  to  those  interrogatories.^ 

§  523.  And  the  objection  is  not  personal,  and  confined  to  the 
original  party  defendant;  but,  if  he  should  die,  his  personal 
representative  would  be  entitled  to  the  same  protection,  which 
the  testator  or  intestate  might  claim,  if  there  should  be  any 
interest  in  such  personal  representative  which  might  be  for- 
feited or  affected  by  the  discovery.* 

§  524.  The  foregoing  are  cases  where  the  party  required  to 
make  the  discovery  might  thereby  subject  himself  to  a  penalty 
or  forfeiture.  But  the  same  principle  applies  to  a  case  where 
the  discovery  demanded  might  lead  to  a  legal  accusation  of 
a  crime ;  for  no  person  is  ever  bound  to  accuse  himself  of  a 

1  Chaanoej  v.  Tahoarden,  2  Atk.  802,  S93;  Southall  v. ,  Tounge,  308,  816; 

Parkhunt  v.  Lowten,  1  Mer.  891 ;  Chambers  v.  Thompson,  4  Bro.  Ch.  484^  486,  and 
Mr.  Belt's  note  (5) ;  Hare  on  Disooverj,  183, 164 ;  Beames,  £q.  PL  260-264. 

*  Parkhurst  v.  Lowten,  1  Mer.  391. 

■  Southall  V. ,  Tounge,  308,  815,  816;  Attorney  General  v.  Sudell,  Prec. 

Cb.  214.    See  Grey  v,  Hesketh,  Ambler,  268,  and  Mr.  Slant's  note. 

*  Parkhurst  v,  Lowten,  1  Mer.  891. 
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crime ;  or  to  famish  any  evidence  whatsoever,  which  shall  lead 
to  any  accusation  of  that  nature.^  But  it  is  unnecessary  to  dwell 
farther  on  this  point  in  connection  with  bills  for  relief,  because 
the  subject  will  again  come  under  review  in  considering  the 
grounds  of  demurrer  to  bills  of  discovery  only.' 

§  525.  But  the  objection  is  strictly  confined  to  the  point  of  the 
discovery  sought,  and  does  not  affect  the  jurisdiction  of  the  court 
to  grant  relief.  For  a  party  shall  not  protect  himself  against 
relief  in  a  court  of  equity,  by  alleging,  that,  if  he  answers  the 
bill  filed  against  him,  he  must  subject  himself  to  the  conse- 
quences of  a  supposed  crime ;  although  the  court  will  not  force 
him  by  his  own  oath  to  subject  himself  to  punishment  (a) 
Therefore,  in  the  case  of  a  bill  to  inquire  into  the  validity  of 
deeds  upon  a  suggestion  of  forgery,  the  court  has  entertained 
jurisdiction  of  the  cause;  and  although  it  has  not  obliged  the 
party  to  a  discovery  of  any  fact,  which  might  tend  to  show  him 
guilty  of  the  crime,  yet  it  has  directed  an  issue  to  try  whether 
the  deeds  were  forged.' 

§  526.  These  are  the  principal  heads  of  objection  to  the  sub- 
stance of  bills  of  relief,  upon  which  it  seems  necessary  to  dwell. 
In  concluding  the  subject,  it  may  be  stated,  that  if,  for  any  rea- 
son, founded  on  the  substance  of  the  case,  as  stated  in  the  bill, 
the  plaintiff  is  not  entitled  to  the  relief  which  he  prays,  the 
defendant  may  demur.  Many  of  the  grounds  of  demurrer,  al- 
ready mentioned,  are  properly  referable  to  this  head.  It  is 
obvious,  that  if  the  case  stated,  is  such,  that,  admitting  the 
whole  bill  to  be  true,  the  court  ought  not  to  give  the  plain- 
tiff the  relief  or  assistance  which  he  requires,  in  the  whole,  or 
in  part,  the  defect,  thus  appearing  upon  the  face  of  the  bill, 
is  not  only  a  sufficient,  but  an  appropriate  ground  of  demurrer.* 
And,  where  the  objection  is  thus  on  the  face  of  the  bill,  it 

1  Cooper,  Eq.  PI.  208,  204 ;  Mitf .  Eq.  Fl.  by  Jeremy,  194,  l^^ ;  P<Mt>  §  576-578, 
697,  598;  Lichfield  v.  Bond,  6  Bear.  88. 

«  Poit,  §  675-59a 

s  Mitf.  Eq.  PI.  by  Jeremy,  196 ;  Brownsword  v.  Edwardi,  2  Ves.  246 ;  Beames, 
Eq.  PI.  263. 

«  Aiitf.  Eq.  PL  by  Jeiemy,  168 ;  Piggott  v.  Williams^  6  Mad.  95 ;  Wyatt»  Plr. 
Beg.  167. 

(a)  A  bill  to  vacate  a  written  instra-      npon  him  to  answer  a  criminal  charge 
ment  alleged  to  have  been  forged  by  the      Denniton  v,  Yost,  61  Md.  189. 
defendant  is  demurrable  so  far  as  it  calls 
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should  be  taken  by  a  demurrer,  and  ought  not  to  be  taken  by 
a  plea.^ 

§  627.  Secondly.  We  come,  in  the  next  place,  to  objections 
to  the  frame  and  form  of  the  bill,  which  may  be  taken  by  de- 
murrer. These  are,  (1.)  Defects  of  form;  (2.)  Multifariousness; 
and,  (3. )  Want  of  proper  parties,  or  misjoinder  of  parties. 

§  628.  (1. )  Defects,  for  want  of  form,  must  ordinarily  be  taken 
advantage  of  by  demurrer,  assigning  the  defect  of  form  as  a 
special  cause;  for,  generally,  the  court  will  not  listen  to  such 
objections  at  the  hearing,  if  the  case  stated  is  such  that  the 
court  can  properly  proceed  to  a  decree.*  The  want  of  form, 
which  is  most  usually  insisted  on,  is  the  want  of  due  certainty 
in  the  allegations,  or  the  loose  and  inartificial  structure  of  the 
bill,  or  the  omission  of  some  prescribed  formularies.^  In  regard 
to  the  latter,  it  is  to  be  observed  that  any  irregularity  in  the 
frame  of  a  bill,  not  only  of  this  sort,  but  of  any  other  sort,  may 
be  taken  advantage  of  by  demurrer;  as,  for  example,  if  a  bill 
is  brought  contrary  to  the  usual  course  of  the  court.  ^  (a)     In 

1  BilUng  V.  Flight,  1  Mad.  230;  HoTenden  c.  Annesley*  2  Sch.  &  Lefr.  688 ;  Utter- 
ion  V.  Mair,  4  Bro.  Ch.  270;  8.  o.  2  Ves.  Jr.  05;  Mit£  £q.  PI.  by  Jeremy,  218. 

*  Ante.  §  453.  Where,  at  the  hearing,  it  appears  that  there  ia  a  defect  of  form, 
and  certain  facts  have  occurred  since  the  filing  of  the  bill,  which  are  essential  to  a 
proper  decree,  the  court  will,  in  special  cases,  especially  where  great  expenses  haye 
been  incurred,  order  the  cause  to  lie  over,  and  giye  leave  to  file  a  supplemental  biU, 
to  bring  those  matters  formally  before  the  court    Mutter  o.  Chauyal,  6  Russ.  42. 

•  Mont  Eq.  PL  113-116 ;  Kirkley  v.  Burton,  5  Bfad.  378. 

«  Mitt  Eq.  PI.  by  Jeremy,  206.  Lord  Redesdale,  in  his  treatise  (pp.  206,  207), 
baa  given  several  illustrations,  as  to  irregularities  of  this  sort.  He  there  says :  "  As 
where,  after  a  decree  directing  encumbrances  to  be  paid  according  to  priority,  the 
plaintiff,  a  creditor,  obtained  an  assignment  of  an  old  mortgage,  and  filed  a  bill  to 
have  the  advantage  it  would  give  him  by  way  of  priority  over  the  demands  of  some 
of  the  defendants.  This  was  a  bill  to  vary  a  decree,  and  yet  was  neither  a  bill  of 
review  nor  a  bill  in  nature  of  review,  which  are  the  only  kinds  of  bills  which  can  be 
brought  to  affect  or  alter  a  decree,  unless  the  decree  baa  been  obtained  by  fraud. 
So,  if  a  supplemental  bill  is  brought  against  a  person  not  a  party  to  the  original  bill. 


(a)  When  it  cannot  be  satisfisctorily 
determined  upon  the  allegations  of  the 
bill  whether  a  certain  result  foUows, 
such  aa  the  loss  of  a  right  by  acquies- 
cence, the  demurrer,  being  too  general, 
will  be  overruled.  Hoxsey  v.  New  Jer- 
sey Midland  R.  Co.  83  N.  J.  Eq.  110. 
Although  the  plaintiff  may  at  the  hear- 
ing be  required  to  do  equity  as  a  condi- 
tion of  rriief^  it  is  not  always  necessary 


for  him  to  allege  an  offer  to  do  equity 
before  suit  brought  Shuee  v.  Shuee, 
100  Ind.  477.  The  fact  that  the  wrong 
relief  is  prayed  for  specially  in  the  biU 
does  not  make  it  demurrable,  since  under 
the  prayer  for  general  relief  the  proper 
relief  may  be  granted  at  the  hearing. 
Merohants'  National  Bank  v.  Hogle,  25 
lU.  App.  543. 
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regard  to  the  latter,  we  have  already  had  occasion,  in  a  preced- 
ing part  of  this  work,  to  consider  what  is  the  proper  stnicture 
and  form  of  bills  as  to  these  particulars,  and  especially  as  to 
certainty ;  and  therefore,  it  is  unnecessary  to  repeat  them  in  this 
place.  ^  There  are  few  additional  illustrations  which  would  be 
aflforded  by  any  further  survey  of  the  authorities.'  It  may  be 
remarked,  however,  that  where  the  bill  consists  of  a  great 
variety  of  circumstances,  the  evidence  of  which  might  sustain 
the  relief  asked,  with  some  modifications,  a  demurrer  will  not 
properly  lie ;  for  it  has  been  said,  that,  to  sustain  a  demurrer, 
there  must  be  a  neat,  short  point,  amounting  to  an  absolute 
denial  of  the  plaintiff's  title  to  any  relief.' 

§  529.  Sometimes  the  want  of  certainty  in  a  bill  may  be  cured 
by  an  allegation,  that  the  plaintiff  has  no  means  of  setting  forth 
the  particular  instrument,  under  which  he  claims,  with  more 
certainty.*  Thus,  for  example,  where  the  bill  was  for  a  dis- 
covery, and  it  stated,  that  the  plaintiff  claimed  under  a  settle- 
ment, which  was  in  the  possession  of  the  defendant;  and  that 
the  plaintiff  was  unable  to  set  it  forth  with  more  certainty  than 
he  had  done  on  that  account ;  and  it  admitted,  that  his  statement 
might  be  inaccurate;  upon  demurrer,  the  bill  was  sustained.^ 

prtjing  that  he  may  answer  the  original  bill,  and  no  reason  is  snggested  why  he 
could  not  be  made  a  party  to  the  original  bill  by  amendment,  he  may  demur.  If  an 
irregularity  arises  in  any  alteration  of  a  bill  by  way  of  amendment,  it  may  also  be 
taken  advantage  of  by  demurrer.  As  if  a  plaintiff  amends  bis  biU,  and  states  a 
matter,  arisen  subsequent  to  the  filing  of  the  bill,  which,  consequently,  ought  to  be 
the  subject  of  a  supplemental  bill,  or  bill  of  revlTor.  But  if  a  matter,  arisen  subse- 
quent to  the  filing  of  the  bill,  and  properly  the  subject  of  a  supplemental  biU,  is 
stated  by  amendment,  and  the  defendant  answers  the  amended  bill,  it  is  too  late  to 
object  to  the  irregularity  at  the  hearing.  For,  as  the  practice  of  introducing  by  sup- 
plemental bill,  matter  arisen  subsequent  to  the  institution  of  a  suit,  has  been  es- 
tablished merely  to  preserye  order  in  the  pleadings,  the  reason  on  which  it  is  founded 
ceases,  when  aU  the  proceedings  to  obtain  the  judgment  of  the  court  have  been  had 
without  any  inconyenience  arising  fh>m  the  Irregularity." 

1  Ante,  §  26-40.  240-270 ;  Mitf.  £q.  PI.  by  Jeremy,  12a-126»  166, 168 ;  Cooper, 
Eq.  PI.  126,  181,  182;  Brooke  v,  Hewitt,  3  Ves.  263;  Harrison  v,  Hogg,  2  Ves.  Jr. 
323,  828.  Where  the  equity  against  a  purchase  is  founded  upon  an  allegation  in 
the  bill,  that  he  had  notice  at  the  time  of  the  purchaser,  it  is  necessary  that  tlie 
charge  should  be  alleged  in  direct  and  positiye  terms.  If  it  be  loose  and  indetermi- 
nate, stating  probable  or  suspicious  circumstances  only,  that  wiQ  not  be  sufllcient. 
Flagg  p.  Mann,  2  Sumner,  649,  660. 

>  See  Cooper,  Eq.  PI.  180, 181 ;  Browne  v,  Warner,  14  Ves.  166  ;  1  Mont.  Eq.  PL 
04,96. 

*  Brooke  v,  Hewitt,  3  Yes.  268. 

«  Wright  V,  Plumptre,  3  Mad.  481 ;  Hare  on  Discovery,  44.  *  Ibid. 
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§  580.  (2.)  Li  the  next  place,  as  to  multifariousness,  (a)  We 
have  already  had  occasion  to  consider  this  subject,  in  some  of 
its  most  important  aspects,  in  the  preceding  pages ;  ^  and  a  few 
additional  observations  may  suffice  in  this  place.  ^  To  lay  down 
any  rule  universally  applicable,  as  to  multifariousness,  or  to  say 
what  constitutes  multifariousness,  as  an  abstract  proposition,  is 
(it  has  been  said)  upon  the  authorities  utterly  impossible.  The 
cases  upon  the  subject  are  exti-emely  various;  and  the  court,  in 
deciding  them,  seems  to  have  considered  what  was  convenient  in 
particular  circumstances,  rather  than  to  have  attempted  to  lay 
down  any  absolute  rule.*  The  only  way  of  reconciling  the 
authorities  upon  the  subject  is,  by  adverting  to  the  fact,  that 
although  the  books  speak  generally  of  demurrers  for  multifarious- 
ness; yet,  in  truth,  such  demurrers  may  be  divided  into  two 
kinds.  (1.)  Frequently,  the  objection  raised  to  a  bill,  though 
termed  multifarious,  is,  in  fact,  properly  speaking,  a  misjoinder 
of  causes  of  suit ;  that  is  to  say,  the  cases  or  claims,  asserted  in 
the  bill,  are  of  so  different  a  character,  that  the  court  will  not 
permit  them  to  be  litigated  in  one  record.^    It  may  be,  that  the 

1  Ante,  §  271-284 ;  Id.  §  278  a.    See  also  Cooper*  Eq.  PL  182-186. 

*  Lord  Redesdale  has  laid  down  the  general  doctrine  in  the  following  terms: 
<'  The  court  will  not  permit  a  plaintiff  to  demand,  by  one  bill,  seTeral  matters  of 
different  natures  against  several  defendants ;  for  this  would  tend  to  load  each  de- 
fendant with  an  unnecessary  burden  of  costs,  by  swelling  the  pleadings  with  the 
state  of  the  sereral  claims  of  the  other  defendants,  with  which  he  has  no  connection. 
A  defendant  may,  therefore,  demur,  because  the  plaintiff  demands  several  matters 
of  different  natures  of  several  defendants  by  the  same  bill,  fiut  as  the  defendants 
may  combine  together,  to  defraud  the  plaintiff  of  his  rights,  and  such  a  combination 
is  usually  charged  by  a  bill,  it  has  been  held,  that  the  defendant  must  so  far  answer 
the  bill,  as  to  deny  combination.  In  this,  however,  the  defendant  must  be  cautious ; 
for  if  the  answer  goes  farther  than  merely  to  deny  combination,  it  will  overrule  the 
demurrer.  A  demurrer  of  this  kind  will  hold  only,  where  the  plaintiff  claims  several 
matters  of  different  natures.  But  when  one  general  right  is  claimed  by  the  bill, 
though  the  defendants  have  separate  and  distinct  rights,  a  demurrer  will  not  hold." 
Mitf.  Eq.  PI.  by  Jeremy,  181,  182,  and  notes  (a)  and  (6);  Ante,  §  271-278  a;  Id. 
§  279-289. 

t  Campbell  v.  Mackay,  1  Myl.  &  Cr.  618;  [White  v,  Curtis,  2  Gray,  471].  As  a 
matter  of  right,  this  objection  cannot  be  taken  by  the  parties,  except  by  demurrer  or 
plea  or  answer ;  and  if  not  so  taken,  it  is  deemed  to  be  waived.  It  cannot  be  in- 
sisted upon  by  tlie  parties  even  at  the  hearing  in  the  court  below,  although  it  may 
at  any  time  be  taken  by  the  court  wa  sponte,  wherever  it  is  deemed  by  the  court  to 
be  necessary  or  proper  to  omit  it  in  the  due  administration  of  justice.  Oliver  v» 
Piatt,  3  How.  412.    See  Nelson  v.  HiU.  6  How.  127. 

•  Ante,  §  271-284. 

(a)  See  note,  §  271  ante. 
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plaintiffs  and  the  defendants  are  parties  to  the  whole  transac- 
tions which  form  the  subject  of  the  suit;  but  nevertheless,  those 
transactions  may  be  so  dissimilar,  that  the  court  will  not  allow 
them  to  be  joined  together,  but  will  require  distinct  records.^ 
(2.)  But  what  is  more  familiarly  understood  by  multifariousness, 
as  applied  to  a  bill,  is,  where  a  party  is  brought  as  a  defendant 
upon  a  record,  with  a  large  portion  of  which,  and  of  the  case 
made  by  which,  he  has  no  connection  whatsoever.  In  such  a 
case,  he  has  a  right  to  demur,  and  to  state  the  evil  of  thus 
uniting  distinct  matters  in  one  record  to  be  (and  so  the  old  form 
of  demurrer  was),  that  it  put  the  parties  to  great  and  useless 
expense.  Such  an  objection  could  have  no  application  to  the 
case  of  a  mere  misjoinder  of  different  causes  of  action  between 
the  same  parties,  plaintiffs  and  defendants,  and  none  others, 
and  it  might  more  correctly  be  called  a  misjoinder  of  parties.' 

^  Campbell  v.  Mackay.  1  Myl  &  Cr.  618 :  Attorney  Geoeral  o.  8t  John's  CoUege, 
7  Sim.  241 ;  Shackell  v.  Macaulaj,  2  Sim.  &  Sta.  79.  The  following  cases  illustrate 
this  first  sort  of  multifiuriousness.  Ward  v.  Northumberland,  2  Anst.  469,  so  far  as 
the  demurrer  of  the  Duke  was  ooncemed ;  Salvidge  v.  Hyde,  6  Mad.  188;  Sazton  v. 
Davis,  18  Ves.  72 ;  Attorney  General  v.  Goldsmiths'  Co.  6  Sim.  670 ;  Knye  v,  Moore, 
1  Sim.  &  Stu.  61.  These  cases  are  fully  commented  on  in  Campbell  v.  Mackay,  1 
Myl.  &  Cr.  616-624.  See  also  Lund  v.  Blanshard,  4  Hare,  ii;  Short  v.  Empering* 
ham,  Holt,  £q.  61.    Ante,  §  271^278  a  and  note,  281  a. 

s  Campbell  t;.  Mackay,  1  Myl  &  Cr.  618,  610.  The  following  cases  illustrate  this 
second  sort  of  multifariousness.  Ward  v.  Northumberland,  2  Anst.  460,  so  far  as 
Beyerley's  demurrer  applied ;  Salyidge  v.  Hyde,  5  Mad.  188 ;  s.  c.  Jac.  151 ;  Attor- 
ney General  v.  Merchant  Tailors'  Co.  6  Sim.  288;  •.  c.  1  Myl.  &  K.  189.  These 
cases  are  also  flilly  commented  on  in  Campbell  v.  Mackay,  1  Myl.  &  Cr.  616-624. 
Ante,  §  270,  271  a-278  a ;  Id.  §  274-284.  The  form  of  a  demurrer  for  a  roiijoinder 
is  as  follows :  "  This  defendant,  by  protestation,  not  confessing  any  of  the  matters 
and  things  contained  in  the  said  bill  to  be  true,  as  therein  alleged,  saith  that  he  is 
advised  by  his  counsel,  that  the  complainant's  said  bill  is  insufficient,  and  to  which, 
by  the  rules  of  this  honorable  court,  this  defendant  ought  not  to  be  compelled  to 
make  or  give  any  answer ;  and,  for  cause  of  demurrer  thereunto,  this  defendant 
showeth,  that  it  appears  by  the  said  bill,  that  the  same  is  exhibited  against  this 
defendant  and  J.  S.  for  several  distinct  matters  and  causes,  in  many  whereof,  as 
appears  by  the  said  bill,  this  defendant  is  not,  in  any  manner,  interested  or  con- 
cerned ;  by  reason  of  which  distinct  matters,  the  said  complainant's  said  bill  is  drawn 
out  to  a  considerable  length,  and  this  defendant  is  compelled  to  take  a  copy  of  the 
whole  thereof,  and  by  joining  tliis  defendant  and  distinct  matters  together,  which  do 
not  depend  on  each  other,  in  the  said  bill,  the  pleadings,  orders,  and  proceedings 
will,  in  the  progress  of  the  said  suit,  be  intricate  and  prolix,  and  this  defendant  put 
to  the  unreasonable  and  unnecessary  charges  in  taking  copies  of  the  same,  although 
several  parts  thereof  no  ways  relate  to  or  concern  him ;  for  which  reason,  and  for 
divers  other  errors  appearing  in  the  said  bill,  this  defendant  doth  demur  thereto,  and 
he  prays  judgment  of  this  honorable  court,  whether  he  shall  be  compelled  to  maks 
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§  531.  In  the  former  class  of  '^cases,  where  there  is  a  joinder 
of  distinct  claims  between  the  same  parties,  it  has  never  been 
held,  as  a  general  proposition,  that  they  cannot  be  united,  and 
that  the  bill  is  of  course  demurrable  for  that  cause  alone, 
notwithstanding  the  claims  are  of  a  similar  nature,  involving 
similar  principles  and  results;  and  may,  therefore,  without 
inconvenience,  be  heard  and  adjudged  together.  If  that  propo- 
sition were  to  be  established,  and  carried  to  its  full  extent,  it 
would  go  to  prevent  the  uniting  of  several  instruments  in  one 
bill,  although  the  same  parties  were  liable  in  respect  of  each, 
and  the  same  parties  were  interested  in  the  property,  which  was 
the  subject  of  each.  So,  that  if,  for  instance,  a  father  executed 
three  deeds,  all  vesting  property  in  the  same  trustees,  and  upon 
similar  trusts,  for  the  benefit  of  his  children,  although  instru- 
ments and  the  parties  beneficially  interested  under  all  of  them 
were  the  same,  it  would  be  necessary  to  have  as  many  suits  as 
there  were  instruments.^  Such  a  rule,  if  established  in  equity, 
would  be  very  mischievous  and  oppressive  in  practice ;  and  no 
possible  advantage  could  be  gained  by  it  It  would  lead  to  a 
multiplication  of  suits  in  cases,  where  it  could  answer  no  as- 
signable purpose  but  to  have  the  subject-matter  of  the  contest 
split  into  a  variety  of  separate  bills. ^ 

§  532.  No  such  rule,  however,  has  been  established.  On  the 
contrary,  a  different  doctrine  has  been  maintained ;  and  it  seems 
now  supported  by  the  most  satisfactory  authority.  Thus,  for 
example,  where  a  suit  was  brought  against  a  corporation  to 
establish  eight  charitable  trusts,  created  by  distinct  instruments, 
different  donors,  at  different  times,  for  charitable  purposes,  gen- 
erally similar  in  their  nature ;  and  no  other  corporations  were 
interested  in  any  of  them  but  the  last  charity;  it  was  held  by 
the  court,  upon  a  demurrer  for  multifariousness,  that  the  bill 
was  maintainable  for  the  first  seven  charities ;  and  that  the  bill 

any  farther  or  other  answer  to  the  said  biU ;  and  he  humbly  prajs  to  be  dismiased 
from  hence  with  his  reasonable  costs  on  this  behalf  sustained."  Van  Heyth.  Eq. 
Draf to.  422.  See  also  another  form  of  demurrer  for  multifariousness,  in  Shackell  v. 
Uacaulay,  2  Sim.  &  8tu.  79. 

^  Campbell  v.  Mackaj,  1  Mjl.  &  Cr.  617.  A  bill  is  multifkrious  in  mixing  up  the 
independent  claims  which  a  plaintiff  has  personally  and  those  which  he  has  as  admin- 
istrator. Carter  v,  Treadwell,  8  Stoiy,  25.  [Simply  claiming  the  same  thing  in  dif- 
ferent titles,  does  not  make  a  bill  multifarious.    Robinson  v.  Guild,  12  Met.  823.] 

*  Campbell  v.  Mackay,  1  MyL  &  Cr.  617,  618 ;  Attorney  General  o.  Cradock,  8 
HyL  &  Cr.  86. 
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might  be  amended  by  striking  out  the  eighth  charity,  in  which 
another  corporation  was  interested.^ 

§  633.  The  result  of  the  principles  to  be  extracted  from  the 
cases  on  this  subject  seems  to  be,  that  where  there  is  a  common 
liability  and  a  common  interest,  a  common  liability  in  the  de- 
fendants and  a  common  interest  in  the  plaintiffs,  different 
claims  to  property,  at  least  if  the  subjects  are  such  as  may  with- 
out inconvenience  be  joined,  may  be  united  in  one  and  the  same 
suit' 

§  534.  Indeed,  where  the  interests  of  the  plaintiffs  are  the 
same,  although  the  defendants  may  not  have  a  co-extensive 
common  interest,  but  their  interests  may  be  derived  under 
different  instruments,  if  the  general  objects  of  the  bill  will  be 
promoted  by  their  being  united  in  a  single  suit,  the  court  will 
not  hesitate  to  sustain  the  bill  against  all  of  them.'  A  fortiori^ 
this  doctrine  would  seem  to  apply  to  a  case  where  the  defend- 
ants take  under  different  instruments  for  the  benefit  of  the 
plaintiffs,  and  the  plaintiffs  have  a  common  interest,  and  the 
defendants  represent  and  are  interested  in  all  the  questions 
raised  on  the  record,  and  the  suit  is  for  a  common  object^ (a) 

1  Attoine^  General  v.  Merchant  Tailors'  Co.  6  Sim.  288 ;  8.  c.  1  M7I.  &  K  191, 
192 ;  Campbell  v.  Mackay,  1  M7I.  &  Cr.  622.  But  tee  Attorney  General  v.  Gold- 
Bmiths'  Co.  6  Sim.  670,  and  the  comments  thereon  in  Campbell  v.  Mackay,  1  Myl. 
&  Cr.  628 ;  Attorney  General  0.  St.  John's  College,  7  Sim.  241.  In  this  last  case, 
the  vice^hancellor  said,  one  test  by  which  we  might  ascertain  whether  an  informa- 
tion was  multifarioos,  or  embraced  one  object  only,  was  to  ascertain  whether  one 
defence  can  be  made  to  the  whole  of  it    See  Ante,  §  273. 

3  CampbeU  v.  Mackay,  1  Myl.  &  Cr.  628,  624;  Attorney  General  v.  Cradock,  8 
Myl.  &  Cr.  86;  Nelson  v.  Hill,  5  How.  127.  [A  bill  is  not  necessarily  mnltifarious, 
by  reason  of  its  seeking  to  redeem  two  distinct  mortgages  of  different  parcels  of  real 
estate,  or  by  reason  of  its  seeking  specific  performance  of  different  contracts  relating 
to  different  parcels  of  real  estate.    Robinson  v.  Guild,  12  Met.  828.] 

3  Campbell  0.  Mackay,  1  Myl.  &  Cr.  608,  628;  Attorney  General  v.  Cradock, 
8  Myl.  &  Cr.  86;  Attorney  General  v.  St  John's  College,  7  Sim.  241,  264;  Ante, 
S  286  a. 

*  Campbell  v.  Mackay,  1  MyL  &  Cr.  608,  628,  and  cases  before  cited. 


(a)  The  rule  on  this  subject,  as  stated 
by  Chancellor  Walworth,  in  Boyd  v. 
Hoyt,  6  Paige,  66,  78,  is  clear  and  satis- 
factory, that  "  where  the  object  of  a  suit 
is  single,  but  different  persons  have  or 
claim  separate  interests  in  distinct  or  in- 
dependent questions,  aU  connected  with 
and  arising  out  of  the  single  object  of  the 


suit,  the  complainant  may  bring  such  dif- 
ferent persons  before  the  court,  as  defend- 
ants ;  so  that  the  whole  object  of  the  bill 
may  be  obtained  in  one  suit,  and  to  pre- 
vent further  unnecessary  and  useless 
litigation."  See  also  ante,  §  271  note ; 
Fk^  J.  Buckingham,  67  N.  H.  96 ;  Wil« 
Hams  V.  Neel,  10  Rich.  £q.  (8.  C),  888| 


§  682-5S6.] 
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§  585.  These  are  cases,  where  the  claims  are  several  and  dis- 
tinct in  respect  to  the  defendants,  but  they  are  joint  in  respect 
to  the  plaintiffs.  The  doctrine  has  gone  further ;  and,  in  some 
cases,  where  the  interests  of  the  plaintiffs  were  distinct,  and 
yet  of  a  similar  nature,  against  the  defendants,  the  objection 
of  multifariousness  has  been  disallowed.  Thus,  for  example, 
where  the  residuary  legatees  under  one  will  were  the  appointees 
of  a  share  of  another  testator's  estate,  whicU  share  was  taken 
under  the  first  will ;  and  the  bill  was  brought  against  the  per- 
sonal representatives  of  both  testators  for  an  account;  upon  a 
demurrer  for  multifariousness,  it  was  held,  that  the  bill  was 
maintainable ;  and  that  the  plaintiffs  were  entitled  to  unite  the 
accounts  of  both  estates  in  one  and  the  same  suit ;  and  that  it 
was  not  multifariousness;^  for  although  it  was  true,  that  the 
executor  of  one  estate  had  no  concern  with  the  other,  yet  the 
demand  of  the  plaintiffs  necessarily  involved  the  accoimts  of 
both  estates.  But  there  is  some  reason  to  doubt,  if  this  deci- 
sion is  upon  principle  maintainable.' 

§  586.  So,  where  a  mother,  who  claimed  an  annuity  for  her- 
self, joined  her  children  with  her  as  plaintiffs  in  a  bill,  the 
object  of  which  was  to  establish  two  distinct  claims,  arising 
under  separate  instruments,  the  mother  claiming  the  annuity 
under  one,  and  the  children  a  joint  interest  with  the  mother  by 
a  settlement  under  the  other;  on  a  demurrer  for  multifarious- 
ness, the  court  disallowed  it,  saying,  that  the  whole  case  of  the 
mother  being  properly  the  subject  of  one  bill,  the  suit  did  not 
become  multifarious,  because  all  the  plaintiffs  were  not  inter- 
ested to  an  equal  extent'    It  may  be  added,  that  the  annuity 

1  Tamer  o.  Robinson,  1  Sim.  &  Stu.  813;  s.  o.  6  Biad.  94. 

*  Dunn  V,  Dunn,  2  Sim.  829 ;  Campbell  v.  Mackaj*  1  M7I.  &  Cr.  624 ;  Ante,  S  279 
and  note. 

s  Kaje  V.  Moore>  1  Sim.  &  Stu.  61 ;  Campbell  v,  Mackay,  1  M7I.  &  Cr.  624. 


Bennet  v.  Frick,  88  N.  J.  Eq.  88 ;  Arnold 
9.  Arnold,  11  W.  Va.  466;  Hayes's  Ap- 
peal, 128  Penn.  8t  110;  Beckefas  v. 
Lyon,  69  Md.  689 ;  Shafer  v.  O'Brien,  81 
W.  Va.  601 ;  Shaffer  v,  Fetty,  80  Id. 
267 ;  Yates  o.  Law,  86  Va.  117 ;  Thomas 
9.  Sellman  (Va.),  18  S.  E.  146;  Western 
Land  Co.  v,  Gainanlt,  87  Fed.  Rep.  528 ; 
Heyer  v,  Bromberg^  74  Ala.  524;  McEyoy 
V.  Leonard  (Ala.),  8  So.  40;  Harland  «. 


Person  (Ala.),  9  So.  878;  Williams  t. 
Wheaton  (Ga.),  12  S.  £.  684;  Storrs  r. 
Wallace,  54  Mich.  112;  Deans  v,  WiU 
ooxon,  25  Fla.  980.  A  bill  is  never  bad 
for  multifariousness  simply  because  of 
alternative  and  inconsistent  prayers. 
Lyons  v.  McCurdy  (Ala.),  8  So.  52 ;  Col- 
strum  V.  lilnneapoUs  4o.  Ry.  Co.  81 
Minn.  867. 
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given  to  the  mother  was  upon  the  ground  of  her  maintaining  the 
children.^ 

§  537.  There  is  yet  another  case  still  more  strong,  where  a 
bill  was  filed  by  seventy-two  underwriters,  to  restrain  several 
actions  upon  different  policies  of  insurance,  effected  by  the  de- 
fendants upon  different  ships.  The  defendants  had  a  common  in- 
terest in  all  the  actions,  as  the  owners  of  all  the  ships,  and  the 
plaintiffs  a  common  defence  in  all  the  actions.  But  the  plain- 
tiffs in  the  bill  had  no  joint  interests.  They  were  not  only  all 
liable  to  separate  actions ;  but  they  were  actually  defendants  in 
separate  actions.  They  united  in  one  bill  against  all  the  plain- 
tiffs in  all  the  actions,  for  the  purpose  of  obtaining  a  discovery 
in  aid  of  their  defence  against  all  the  actions.  A  demurrer 
was  put  in  for  multifariousness;  but  it  was  overruled  by  the 
court.  2  (a) 

1  Dium  o.  Donn,  2  Sim.  829. 

*  KeDBington  v.  White,  8  Price,  1S4;  Inring  v,  Yiana,  McCI.  &  T.  603.  This  caae 
eeemB  utterly  inconsistent  with  principle,  unlets  it  can  be  asserted,  that  in  aU  cases 
where  parties  have  a  separate  and  distinct  interest  which  they  seek  to  assert  by  a 
defence,  common  to  them  aU,  against  the  adverse  party,  that  community  of  defence 
is  sufficient  to  entitle  them  to  join  in  one  bilL  Such  a  proposition  does  not  seem 
supported  in  any  other  case.  Lord  Abinger,  in  Mills  v,  Campbell,  2  Y.  &  Coll.  889, 
896,  397,  affirmed  the  principle  of  this  case  in  the  fullest  manner,  and  applied  it  to 
the  case  not  only  of  different  policies,  but  of  policies  which  might  gire  rise  to  differ- 
ent actions,  as  policies  under  seal  and  policies  not  under  seal.  On  this  occasion  he 
said :  **  As  to  the  objection  for  multifariousness,  it  appears  to  me  that  there  is  no  dis- 
tinction in  principle  between  this  case  and  those  which  hare  been  cited,  where,  the 
underwriters  having  been  sued  upon  different  policies,  the  court  has  not  put  them  to 
file  different  bills  to  restrain  the  actions.  Tlie  cinmmstanoe  that  one  of  the  policies 
in  this  case  is  under  seal,  and  the  other  not  under  seal,  can  make  no  difference. 
Formerly  the  only  difference  would  have  been,  that  in  the  actions  on  the  policies  the 
corporation  of  the  London  Assurance  might  have  pleaded  specially,  that  the  pUintiff 
had  no  interest,  while  the  others  would  liaye  given  that  fact  in  evidence  under  the 
general  issue.  But  the  late  act  (8  &  4  Will.  IV.  c.  42 ;  Reg.  Gen.  H.  T.  4  WiU.  IV.) 
renders  it  necessary  for  underwriters,  even  in  assumpsit,  to  plead  specially  in  matters 
of  this  nature.  Therefore,  in  fact,  the  two  actions  would  be  met  by  the  same  sort 
of  plea.  Upon  these  grounds,  it  appears  to  me  that  the  first  objection  fidls."  Ante, 
§  286  a.  See  also  Janson  v,  Solarte,  2  T.  db  Coll.  127.  NotwithsUndhig  the  weight 
of  this  additional  authority,  it  is  not  easy  to  state  how  it  can  be  reconciled  with  the 
general  rule  on  the  sutgect  of  multifariousness.  Ante,  §  161,  note,  286  a.  It  is 
obvious,  that  Lord  Cottenham  was  not  prepared  to  go  to  this  length  in  Campbell  v. 


(a)  Where  a  single  award  is  made  on  plaintiffs  for  the  purpose  of  setting  the 

the  joint  submission  of  several  fire  insmv  award  aside  Is  not  demurrable  for  mnlti- 

ance  companies  interested  in  one  loss,  a  fiiriousness.    Hartford  Fire  Ins.  Co.  o. 

bill  brought  by  the  companies  jointly  as  Bonner  Mercantile  Co.  44  Fed  Bep.  15L 
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§  537  a.  It  is  upon  grounds  very  analogous,  that  it  has  been 
held,  that  distinct  and  several  judgment  creditors  may  join  in 
one  bill  for  discovery  and  relief,  in  order  to  set  aside  fraudulent 
conveyances,  which  have  been  made  by  their  debtor  in  fraud  of 
his  creditors ;  for  they  all  have  a  common  interest  in  the  suit ; 
and  if  they  succeed,  the  decree  will  be  equally  beneficial  to  all, 
in  proportion  to  their  respective  interests.^ 

§  588.  But  in  other  cases,  where  the  defendants  have  not  a 
common  interest;  but  the  bill  contains  distinct  matters,  which 
may  affect  them  in  different  ways ;  or  in  which  their  interests 
maybe  entirely  distinct  and  disconnected;  or  with  a  large  por- 
tion of  which  they  have  no  concern  whatsoever ;  there,  upon  the 
grounds  already  stated,  the  objection  of  multifariousness  by 
different  defendants  is  often  sustained.  Thus,  as  we  have  al- 
ready seen,  in  the  case  of  the  union  of  eight  charitable  donations 
in  one  bill,  where  another  corporation  was  interested  in  one 
only,  the  latter,  if  made  a  defendant,  might  demur  to  the  bill 
for  multifariousness.'  So,  where  an  information  and  bill  was 
filed  for  the  general  administration  of  two  charities,  and  also 
impeaching  a  transaction,  by  which  a  part  of  the  charity  lands 
had  been  exchanged;  a  demurrer  by  one  of  the  defendants,  who 
had  taken  the  charity  lands  in  exchange,  on  the  ground  of  multi- 
fariousness, was  allowed ;  for  the  defendant  had  nothing  to  do 
with  the  general  administration  of  the  charities ;  but  only  with 
so  much  of  the  matters,  as  regarded  the  exchange  of  the  charity 
lands.'    This  case  was  afterwards  overruled;  but  the  doctrine 

Mackay,  I  Myl.  &  Cr.  624, 626.  See  Ante,  §  270,  note,  280, 281, 286  and  note,  286  a ; 
Mitf.  £q.  PI.  bj  Jeremy,  181, 182;  Cooper,  £q.  PI.  182, 188.  See  also  Brinkerbofl  v. 
Brown,  6  Johns.  Ch.  180, 167  ;  Ante,  §  161,  note ;  1  Mont  £q.  PI.  71-74. 

1  Brinkerhoff  v.  Brown,  6  Johns.  Oh.  160, 161 ;  8.  p.  Dix  v.  Briggs,  0  Paige,  606; 
Sixer  v.  Miller,  0  Paige,  606;  Ante,  §  161,  note,  286  and  note,  where  this  doctruie  it 
qnettioned  and  considered.    See  also  Hudson  o.  Maddison,  12  Sim.  416,  418 ;  Ante, 

5  286  6,  which  is  not  easily  recondUble  with  the  cases  stated  in  §  637,  and  §  687  a. 

*  Ante,  §  682;  Attorney  General  v.  Merchant  Tailors'  Co.  6  Sim.  288 ;  8.  o.  1  MyL 

6  K.  180-101.    [See  another  illustration  in  Rheam  v.  Smith,  2  PhilL  726.] 

■  Attorney  General  v.  Cradook,  8  Sim.  466;  8.  o.  reversed,  8  Myl.  &  Cr.  86.  The 
KTersal  turned  upon  special  grounds,  not  impugning  the  general  rule.  The  biU 
charged  collusion  by  the  defendant  (who  took  the  objection  of  multifariousness) 
with  the  trustees,  in  a  breach  of  the  trust  in  respect  to  a  part  of  the  charity  estates ; 
and  the  Lord  Chancellor  was  of  opinion,  that  on  this  account  the  defendant  was 
properly  made  a  party  to  the  suit,  as  the  objects  of  the  biU  were  not  only  to  haye  an 
account  of  the  charity,  but  also  to  have  the  exchange  set  aside,  new  trustees  ap- 
pointed, and  the  rents  apportioned  among  the  difleient  charitable  objects.    On  this 

80 
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would  have  been  regularly  true,  if  the  defendant  had  not  bo 
mixed  himself  up  in  the  transactions,  as  to  become  a  party  to 

occasion,  Lord  Cottenham  said :  *'  The  defendant,  Cradock,  says,  that  he  is  improp- 
erly mixed  ap  with  the  accounts  reiatiye  to  the  other  property  of  this  trast ;  and 
that,  though  the  information  states  a  case  against  him,  wUcb,  if  true,  might  entitle 
tlie  Attorney  General  to  sue  him  in  respect  of  the  property  which  is  aUeged  to  have 
been  separated  from  the  charity,  he  ought  not  to  be  made  a  party  to  the  suit,  the 
object  of  which  is  to  have  a  general  account  taken  of  the  property  of  the  charity, 
and  an  apportionment  of  that  property  to  the  several  puiposes  to  which  it  is  alleged 
to  belong.  The  first  point  to  be  determined  is,  whether  he  is  not  so  involyed  with 
that  part  of  the  property  which  Headlam  is  said  to  have  diverted  from  the  charity, 
as  to  make  it  impossible  to  proceed  against  Headlam,  with  respect  to  that  property 
without  joining  Cradock ;  and  I  think,  that,  under  the  circumstances  stated,  it  is 
quite  impossible  that  the  suit  could  be  prosecuted  in  the  absence  of  Cradock.  The 
alleged  breach  of  trust  consists  in  Headlam  and  Cradock  diverting  an  estate,  subject 
to  charitable  purposes,  by  way  of  exchange,  for  an  estate  which  belonged  to  them 
jointly.  The  exchange  complained  of  is  one  transaction,  and  the  consideration 
is  property  in  which  they  were  jointly  interested.  If  that  be  so,  the  question  is, 
whether  the  objection  of  multifariousness  can  possibly  apply ;  whetlier  a  party,  who 
has  been  implicated  with  a  trustee  in  a  breach  of  trust,  as  to  part  of  the  property 
which  is  the  subject  of  the  information,  can  say  that,  in  order  to  accommodate  him, 
you  shall  sever  the  case  against  that  particular  trustee  from  the  case  against  the 
trustees  generally.  In  many  cases  it  would  be  utterly  impossible  so  to  proceed ;  for 
if  you  are  bound  to  separate  that  part  in  which  the  trustee  was  concerned  with  the 
other  party,  you  may  make  that  suit  defective  which  ought  to  be  instituted  against 
all  the  trustees  in  respect  of  the  whole  interest  in  the  charity.  Now  this  suit  would 
be  defective,  if  that  part  which  relates  to  the  transaction  in  which  Headlam  and 
Cradock  were  togetlier  concerned,  were  separated  from  the  rest,  the  object  being  to 
have  an  account  taken  of  the  whole  of  the  charity  property,  and  an  apportionment 
of  the  property  among  the  different  purposes  for  which  it  was  designed.  Any  thing 
more  inconvenient  than  having  against  Headlam  one  suit  for  that  part  of  the  account 
which  relates  to  the  property  in  respect  of  which  Cradock  is  interested,  and  another 
suit  for  the  remainder,  there  could  not  well  be.  It  is  obvious  that  that  would  be  a 
most  inconvenient  and  improper  mode  of  carrying  on  the  suit.  Would  it  ever  occur 
to  any  one  to  file  one  bill  against  the  trustee  for  one  part  of  the  transaction,  and 
another  bill  for  another  part  of  the  transaction  ?  Then,  is  a  party  entitled  to  raise 
this  objection,  who  has  made  himself,  by  uniting  with  the  trustee  in  a  breach  of  trust, 
part  and  parcel  of  the  transaction  ?  The  object  of  the  rule  against  multifariousness 
is  to  protect  a  defendant  from  unnecessary  expense ;  but  it  would  be  a  great  pervert 
sion  of  that  rule,  if  it  were  to  impose  upon  the  plaintiffs,  and  all  the  other  defendants, 
the  expenses  of  two  suits  instead  of  one.  The  object  of  the  suit  is  to  establish  that 
Crad(x:k  has,  by  means  of  the  transaction  stated  in  the  information,  become  a  trustee 
of  part  of  the  charity  estate.  Suppose  he  had  been  an  actual  instead  of  a  construc- 
tive trustee,  and  the  object  was  to  have  accounts  taken,  and  an  administration  made 
of  the  whole  of  the  charity  property,  could  he  object  on  that  ground,  that  he  was  a 
trustee  only  of  a  part  of  the  charity  property,  and  that  he  could  not  be  made  a  par^ 
to  a  suit  relating  to  the  whole  1  If  that  were  to  prevail,  it  would  be  directly  against 
the  decision  of  the  vice-chancellor,  which  I  affirmed  in  Campbell  v.  BCackay  (1  MyL 
&  Cr.  608).  There,  some  of  the  parties  were  trustees  of  part  only  of  the  trust  prop- 
erty in  question ;  but  the  trusts  were  so  united,  by  the  allegations  of  the  bill,  that 
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the  breach  of  trust  by  the  tnigteea,  and  if  the  very  objects  of  the 
bill  did  not  absolutely  require  him  to  be  joined.^ 
§  539.   The  conclusion,  to  which  a  close  survey  of  all  the 

the  whole  was  made  one  fund ;  and  first  the  yice-chancellor,  and  afterwards  myself, 
were  of  opinion,  that,  in  such  a  state  of  circumstances,  the  objection  of  multifarious- 
ness could  not  be  sustained.  If  that  be  so,  according  to  the  decision  in  Campbell  r. 
Mackay,  when  the  defendant  is  a  trustee  only  of  part,  but  which  part  is  so  blended 
with  the  remainder  as  to  make  it  improper  to  separate  it,  is  greater  fayor  to  be  shown 
to  a  person  who  becomes  one  of  the  trustees  by  joining  with  another  trustee  in  com- 
mitting a  breach  of  trust  ?  The  doctrine  of  multifariousness  would  be  carried  much 
too  far  if  that  were  to  be  the  case.  That  would  haye  been  the  opinion,  which  inde- 
pendently of  any  decision,  I  should  have  formed  upon  principle,  and  upon  the  case 
of  Campbell  r.  Mackay,  in  which  both  his  honor  the  yice-chancellor  and  myself  con- 
curred. The  present  case,  howeyer,  is  almost  identical  with  Salyidge  v.  Hyde,  6 
Mad.  188,  and  Jac.  161,  not  according  to  the  tkcts  of  that  case,  but  according  to  the 
facts  of  the  c&se  which  Lord  Eldon  assumed  was  brought  before  him.  In  Salvidge 
V,  Hyde,  there  was  not  such  a  union ;  there  was  a  distinct  case  against  the  defendant 
Laying,  who  was  alleged  to  haye  improperly  purchased  part  of  the  testator's  estate. 
The  yice-chancellor.  Sir  J.  Leach,  was  of  opinion,  that  that  of  itself  would  not  raise 
the  objection  of  multifariousness,  upon  the  ground,  that  there  was  one  entire  object ; 
namely,  the  administration  of  the  estate.  When  the  case  came  before  Lord  Eldon, 
he  did  not  go  to  that  extent,  nor  did  he  concur  in  the  opinion  of  the  yice-chancellor. 
Culliford  was  a  trustee,  who,  as  well  as  Laying,  was  alleged  to  haye  purchased  part 
of  the  trust  estate.  It  was  there  argued,  at  the  bar,  that  the  land  sold  to  Culliford 
was  in  part  included  in  the  land  sold  to  Laying,  so  that  the  purchases  were  necessa- 
rily connected.  The  parties  at  the  bar  were  driyen  to  that  argument ;  and  then  Lord 
Bldon  says :  '  If  Culliford  purchased  for  himself,  which  he  could  not  do,  and  then 
Laying  bought  of  him,  that  would  be  one  thing ;  but  what  charge  is  there  in  the 
biU,  that  Laying  purchased  what  Culliford  bought  ?  If  an  executor,  haying  a  power 
to  sell,  agrees  to  sell  to  A.  B.,  can  a  bill  be  filed  against  him,  and  also  for  a  general 
administration  of  the  estate  1  He  may  have  made  infinitely  too  good  a  bargain  with 
the  trustee  to  sell,  one  that  the  court  would  not  allow  to  stand ;  but  that  is  no  ground 
for  making  him  a  party  to  the  general  administration.  The  case  must  depend  on 
the  charges  of  the  bill ;  they  may  be  such  as  to  unite  persons  who  are  ordinarily  dis- 
united.' (Jac.  163.)  It  is  impossible  to  misunderstand  what  Lord  Eldon  means. 
He  says,  in  effect^ '  Tou  are  proceeding  against  Culliford.  If  the  allegation  in  the 
bill  connects  the  other  party  with  the  purchase  by  Culliford,  I  don't  dispute  that  he 
is  properly  joined ;  but  here  is  a  failure  of  that  ground,  because  the  bill  does  not 
allege  any  connection  between  the  purchase  by  Culliford  and  the  purchase  by  Lay- 
ing;' and  upon  that  ground,  obviously,  Lord  Eldon  decided ^^he  case;  namely, 
because  the  two  purchases  were  not  connected.  Now,  here  it  it  ^liflTerent ;  because 
there  is  one  property,  one  consideration,  and  it  is  obyiously  impossible  to  proceed 
against  one  party  without  the  other.  I  consider,  therefore,  not  on  general  principles 
only,  but  on  the  distinct  authority  of  Lord  Eldon,  that  the  objection  of  multifarious- 
ness cannot  be  sustained.  The  case  put  to  him  fh)m  tlie  bar  in  Salvidge  v  Hvde, 
and  on  which  he  observes,  was  as  nearly  as  possible  identical  with  this.  The  de- 
murrer must  be  oyerruled.  (See  Pearse  v.  Hewitt,  7  Sim.  471.) "  Attorney  General 
V.  Cradock,  8  MyL  &  Cr.  98-97 ;  Ante,  §  271,  278  a;  Salvidge  v.  Hyde,  6  Mad.  188; 
0  a  Jac  161 ;  Lund  v.  Blanshard,  4  Hare,  9;  Ante,  (274. 
^  Attorney  General  v.  Cradock,  8  Myl.  &  Cr.  86. 
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authorities  will  conduct  us,  seems  to  be,  that  there  is  not  any 
positive,  inflexible  rule,  as  to  what,  in  the  sense  of  courts  of 
equity,  constitutes  multifariousness,  which  is  fatal  to  the  suit 
on  demurrer.  These  courts  have  always  exercised  a  sound  dis- 
cretion in  determining  whether  the  subject-matters  of  the  suit 
are  properly  joined,  or  not;  and  whether  the  parties,  plaintiffs 
or  defendants,  are  also  properly  joined  or  not.  And  it  is  not 
very  easy,  a  priori^  to  say  exactly,  what  is,  or  what  ought  to  be 
the  true  line  regulating  the  course  of  pleading  on  this  point. 
All  that  can  be  done  in  each  particular  case,  as  it  arises,  is  to 
consider,  whether  it  comes  nearer  to  the  class  of  decisions, 
where  the  objection  is  held  to  be  fatal,  or  to  the  other  class, 
where  it  is  held  not  to  be  fatal.  ^  And  in  new  cases,  it  is  to  be 
presumed  that  the  court  will  be  governed  by  those  analogies, 
which  seem  best  foimded  in  general  convenience,  and  will  best 
promote  the  due  administration  of  justice,  without  multiplying 
unnecessary  litigation  on  the  one  hand,  or  drawing  suitors  into 
needless  and  oppressive  expenses  on  the  other.  ^ 

^  CampbeU  r.  Mackaj,  1  Mjl.  &  Cr.  621,  622.  Nearly  all  the  preceding  observa- 
tions upon  maltifariousneM  have  been  drawn  from  the  learned  and  elaborate  judgment 
of  Lord  Cottenham,  in  Campbell  v.  Mackay,  1  Myl.  &  Cr.  616,  626,  which  wiU  amply 
reward  the  diligent  perusal  of  the  reader.  In  Hoggart  v.  Cutts,  Cr.  &  PhiU.  204,  206, 
Lord  Cottenham  said :  "  The  cases  in  which  the  objection  of  multitariousness  has 
been  overruled  at  the  hearing,  are  cases  where  the  questions  blended  together  are 
such  as  it  is  inconvenient,  as  a  general  rule,  to  unite  in  one  suit,  but  which  the  court 
can  nevertheless  deal  with  when  so  united.  Here  the  questions  blended  together  are 
such  as  the  court  cannot  so  deal  with."  In  Watertown  v.  Cowen,  4  Paige,  510,  it 
was  held  by  the  court,  that  where  each  of  the  plain  tills  had  a  distinct  right  and  title, 
but  the  injury  was  the  same,  or  common  to  both,  it  being  a  nuisance  to  both,  they 
might  well  join  in  a  bill  to  restrain  the  erection  of  the  nuisance,  although  each  of 
them  might  file  a  separate  bill  for  the  same  purpose.  The  language  of  the  court 
was :  "  If  each  of  the  complainants  had  a  right  to  file  a  bill  to  restrain  the  erection 
of  this  nuisance,  as  they  had  a  common  right,  and  the  injury  was  tlie  same,  or  com- 
mon to  both,  I  see  no  valid  objection  to  their  joining  in  one  suit."  When  the  court 
here  spoke  of  a  common  right,  it  was  not  intended  that  the  plaintiffs  had  a  just  right, 
but  only  a  right  ofiP.  similar  nature,  which  might  be  simUarly  affected  by  the  same 
nuisance.    See  als '^Oliver  v.  Piatt,  8  How.  412. 

*  [In  Jeredin  vf  Bright,  2  J.  &  H.  826,  it  war.  held  that  in  a  suit  for  carrying  into 
effect  the  trusts  of  a  creditors'  deed,  it  is  not  competent  to  bring  in  question  the 
validity  of  a  conveyance  of  a  portion  of  the  estate,  on  the  ground  of  fraud  in  the 
purchase ;  a  bill  joining  both  these  matters  being  held  demurrable  for  multifarious- 
ness. But  in  Whitman  v,  Abemathy,  83  Ala.  154,  a  bill  to  remove  the  trustee  and 
set  aside  a  sale  made  by  him  was  sustained.  One  bill  will  lie  to  set  aside  several 
sales  made  to  different  persons,  by  an  administrator,  for  his  own  benefit,  by  collusion 
with  the  purchasers.  Fomiquet  v.  Forstall,  84  Miss.  87 ;  Tucker  v.  Tucker,  29  Mo. 
850.    The  substance  of  the  rules  on  the  subject  of  multifariousness,  it  was  said  in 
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§  540.  It  is  also  to  be  considered,  that  the  objection  of  multi- 
fariousness is  not  confined  to  cases,  where,  upon  the  actual  frame 
of  the  bill,  there  is  a  necessity  for  all  the  persons,  named  as  de- 
fendants, being  made  parties,  or  for  other  persons  being  made 
parties.  Many  bills  may  not  be  multifarious,  as  to  some  per* 
sons  interested  in  the  whole  of  the  subject-matter,  which  may 
be  so,  as  to  others  interested  in  a  part  of  it ;  as,  for  example,  in 
the  case  of  distinct  purchasers  of  different  parcels  of  property 
being  made  defendants,  or  omitted  to  be  made  defendants.^  But 
that  can  furnish  no  reason  for  the  court's  proceeding  in  the 
absence  of  any  persons,  who  ought  to  be  present,  as  to  any  part 
of  the  case ;  or,  if  they  are  made  parties,  for  depriving  them  of 
the  benefit  of  the  objection  of  multifariousness.  It  will  only 
prove  that  the  plaintiffs  have  adopted  a  wrong  course  from  the 
beginning,  in  the  very  frame  of  their  bill,  by  uniting  distinct 
matters  against  different  defendants.^ 

§  541.  (8. )  In  the  next  place,  as  to  demurrers  for  the  want  or 
defect  of  parties,  and  for  misjoinder  of  parties.  After  the  very 
full  discussion  of  the  subject  of  who  are,  and  who  are  not,  proper 
and  necessary  parties  to  bills,  in  the  preceding  pages,  but  little 
remains  to  be  said  in  this  place.  ^    Whenever  the  want  of  proper 

Clegg  V.  Varnell,  18  Texas,  294,  appears  to  be,  that  each  case  most  be  governed  by 
its  own  ciroumstauoes,  and  most  be  left  in  a  great  measure  to  the  sound  discretion  of 
the  conrt.  See  Crow  v.  Cross,  7  Jar.  n.  8. 1298;  s.  c.  6  L.  T.  ir.  8.  249.  The  olgection 
of  multifariousness  is  one  which  may  be  waived  by  the  parties ;  and  where  no  demurrer 
is  filed  on  that  account,  the  court  will  not  ordinarily,  although  they  may,  raise  the 
objection  sua  tponte.  Cliew  v.  Bank  of  Baltimore,  14  Md.  299.  Even  a  fatal  defect 
of  tliis  character,  if  not  raised  until  the  hearing,  may  be  effectually  waived.  Bartlett 
V,  Boyd,  34  Vt  266.  Where  the  owner  of  a  business  at  two  different  places  be- 
queathed these  separate  places,  together  with  the  good-will  of  the  business,  at  each 
place,  to  separate  persons,  and  the  good-will  of  the  business  at  both  places  consisted, 
in  part,  of  the  use  of  certain  trade-marks,  the  exclusive  right  to  which  had  been  in- 
fringed by  the  defendant;  and  the  devisees  of  the  business  at  the  several  places 
brought  separate  bills  against  the  defendant,  praying  an  injunction  against  the  use. 
It  was  held,  on  demurrer  to  the  bill,  alleging  as  the  ground  of  demurrer,  that  as  the 
defendants  had  neither  of  them  the  exclusive  right  to  the  use  of  the  trade-mark  they 
should  have  Joined  in  the  suit,  that  the  suits  were  well  constituted  and  each  could  be 
maintained.  Dent  r.  Turpin,  2  J.  &  H.  189.] 
1  Ante,  §  284  a. 

*  Lumsden  o.  Fraser,  1  MyL  &  Cr.  689. 

•  Ante,  §  72,  286.  In  addition  to  the  cases  already  cited  on  the  subject  of  bills, 
brought  by  some  stockholders  in  a  company  in  behalf  of  all  (Ante,  §  108, 109),  we 
may  add  the  very  recent  cases  of  IHgers  v,  Audley,  9  Sim.  72,  and  2  Myl  &  Cr.  49, 
where  a  bill  was  brought  by  some  of  the  shareholders  of  a  mining  company  in  behalf 
of  all,  against  the  directors  of  the  company,  to  prevent  the  money  of  the  sharehold- 
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parties  appears  on  the  face  of  the  bill,  it  constitutes  a  good 
cause  of  demurrer.^  If  the  parties,  not  brought  before  the  court, 
are  necessary  and  proper  to  the  decree  to  be  made  under  the  bill, 
the  exception  may  also  be  insisted  upon  in  the  answer,  or  at  the 
hearing.*  When  the  objection  is  taken  by  demurrer,  if  sus- 
tained, the  defendant  will  be  entitled  to  his  costs ;  but  when  it 
is  taken  at  the  hearing  only,  the  defendant  is  usually  not  enti- 
tled to  his  costs.  ^  But,  in  such  cases,  the  court  will  always 
give  leave  to  make  the  new  parties,  either  by  an  amendment,  or 
by  a  supplemental  bill,  when  substantial  justice  between  the 
actual  parties  to  the  suit  requires  it^  And  even  if  the  bill 
should  be  dismissed  for  this  defect,  the  dismissal  will  be  with- 
out prejudice  to  another  bill.  ^  (a) 

en  from  being  appropriated  to  tlie  use  of  anj  persons,  otherwise  than  for  the  general 
benefit  of  tlie  share liolders.  On  a  demurrer  for  want  of  parties,  Lord  Cottenham 
overruled  the  objection,  saying,  that  the  precedent  in  Hieliens  v,  Congreve,  4  Kuss. 
662,  was  stricUy  applicable  to  the  case ;  and  that,  in  the  absence  of  precedent,  it  was 
the  business  of  the  court  to  adapt  its  practice  to  the  wants  of  the  public,  at  the  same 
time  doing  as  little  Tiolence  as  possible  to  tlie  rules  of  established  practice. 

1  Cockbum  v.  Thompson,  16  Ves.  325 ;  Ante,  §  72,  386 ;  Post,  §  644,  610.  The 
absence  of  a  necessary  party  to  any  part  of  the  relief  prayed  by  the  bill,  though  the 
prayer  be  in  the  altematiye,  is  a  good  objection  on  demurrer.  Penny  v.  Watts,  2 
Phill.  149. 

3  Ante,  §  72,  286,  283 ;  Mitf .  Eq.  Pi.  by  Jeremy,  180,  181,  326 ;  Cooper,  Eq.  Pi. 
186  ;  Robinson  v.  Smith,  8  Paige,  222 ;  Mitchell  v,  Lenox,  2  Paige,  281. 

•  Ck>oper,  Eq.  PI.  186 ;  Court  v,  Jeffery,  1  Sim.  &  Stu.  106;  Bfitchell  v.  Bailey,  8 
Mad.  61 ;  Mitf.  Eq.  PL  by  Jeremy,  40, 181,  826,  826. 

«  Ante,  §  287 ;  Post,  §  884 ;  MiUigan  v.  MitcheU,  1  Myl.  &  Cr.  488 ;  Mitf.  Eq.  PI. 
by  Jeremy,  326.  When  the  plaintiff  is  allowed  leave  to  amend  on  account  of  the  want 
of  proper  parties,  he  possesses  the  incidental  right  to  amend  by  charging  all  such 
matters  as  constitute  the  equity  of  his  case,  against  the  new  parties.  Stephens  r. 
Frost,  2  T.  &  Coll.  297 ;  [Bateman  v.  Margerison,  6  Hare,  602.]  The  usual  order, 
which  is  made  at  the  hearing,  ie,  that  the  cause  shall  stand  over,  and  the  plaintiffs 
shall  be  at  liberty  to  amend  their  original  bill,  for  the  purpose  of  adding  parties,  as 
they  might  be  advised.  Sometimes  an  alternative  clause  is  added,  to  show  why  they 
are  unable  to  bring  all  the  proper  parties  before  the  court.  MiUigan  v.  Mitchell,  1 
Myl.  &  Cr.  488,  434,  442,  443.  But,  under  such  circumstances,  where  the  exception 
really  taken  was  to  a  want  of  parties  defendants,  the  plaintiffs  will  not  be  at  liberty  to 
make  new  parties  plaintifft,  and  to  make  new  charges  and  statements  applicable 
thereto.  MiUigan  v.  MitcheU,  1  Myl.  &  Cr.  488,  442,  448 ;  MUler  v.  McCan,  7  Paige, 
461.    [And  see  Gibson  v.  In  go,  6  Hare,  166.] 

•  Stafford  v.  London,  1  P.  Wms.  428 ;  a.  c.  1  Str.  96;  Jones  v.  Jones,  8  Atk.  112; 


(a)  See  House  v.  Mullen,  22  Wall,  ties  omitted,  so  that  the  biU  may  be 

42;  Hutchinson  t?.  Ayres,  117  lU.  668;  properly  amended.    Bobinson  o.  Dlx,  18 

Hughes  V,  Hughes,  72  Ga.  178.    The  de-  W.  Va.  628. 
murrer  should  name  the  necessary  par^ 
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§  542.  When  the  parties,  who  are  omitted,  are  mere  formal 
parties,  if  the  objection  is  not  taken  by  demurrer,  or  by  plea,  the 
court  will  be  indisposed  to  listen  to  the  objection  at  the  hearing ; 
and  if  it  can  properly  do  so,  it  will  dispose  of  the  cause  upon  its 
merits,  without  requiring  such  formal  parties  to  be  joined.  And 
if  the  joinder  of  a  formal  party  would  oust  the  jurisdiction  of  the 
court,  it  will  proceed  to  a  decree  upon  the  merits  of  the  case 
between  the  parties  actually  before  the  court,  who  have  the  real 
and  substantial  interests  in  the  controversy,  whenever  it  can  be 
done  without  prejudice  to  the  rights  of  others.^ 

§  648.  Whenever  a  demurrer  is  put  in  for  want  of  necessary 
parties,  it  must  (as  we  have  seen^)  show  who  are  the  proper 
parties,  from  the  facts  stated  in  the  bill,  not  indeed  by  name, 
for  that  might  be  impossible ;  but  in  such  a  manner,  as  to  point 

8.  c.  1  Dick.  90.  It  is  reported  to  hare  been  said  by  Lord  Hardwicke,  in  an  anony- 
mous case,  2  Atk.  15,  and  in  Jones  v,  Jones,  3  Atk.  Ill,  that  a  bill  in  Chancery  is 
never  dismissed  for  want  of  parties ;  but  it  stands  orer  upon  payment  of  the  costs  of 
the  day.  But,  howerer  true  this  may  be  as  a  general  rule  of  practice,  it  is  not  uni- 
Tersally  true ;  for  if  the  necessary  parties  cannot  be  made,  as  is  sometimes  the  case,  the 
bill  must  be  dismissed.  See  Ante,  §  81,  86 ;  Ray  v,  Fenwick,  8  Bro.  Ch.  25 ;  Russell 
V  Clark,  7  Cranch,  00,  99.  See  also  Milligan  v.  Milledge,  8  Cranch,  220;  Ante,  §  75, 
280.  [Many  matters,  so  far  distinct  that  separate  suits  might  be  maintained,  are  often 
more  conveniently  and  properly  heard  in  the  same  suit.  In  regard  to  alleged  fWiuds 
in  disguising  the  true  state  of  Joint-stock  companies,  whereby  shares  have  been  sold 
below  their  true  value,  it  was  held  that  where  both  A.  and  B.  had  participated  in 
such  fraudulent  suppression  of  the  facts,  it  was  competent  to  bring  a  bill  against  both 
of  them,  in  regard  to  separate  sales  to  each,  in  which  the  other  had  no  pecuniary  in- 
terest. Walsham  v.  Stainton,  9  Jur.  n.  b.  1261';  8.  c.  82  L.  J.  n.  a.  Ch.  557.  A  bill  is 
not  multifarious  because  the  plaintiffs  are  several  owners  of  goods,  which  have  been 
obtained  from  each  by  separate  fraudulent  transactions,  by  the  same  person  and 
pledged  to  another  for  advances  to  him  of  money  and  a  note,  the  plaintiffs  offering 
to  pay  the  advances,  and  because  it  seeks  to  rescind  the  pledge  and  have  the  note 
surrendered.  Coleman  v,  Barnes,  5  Alien,  874.  Nor  is  a  bill  multifarious  because  it 
prays  for  an  injunction  against  using  an  appraisement  of  damages  as  a  bar  to  a  suit 
to  recover  such  damages,  and  also  seeks  for  a  new  appraisal.  Wells  v.  Bridgeport 
Hydraulic  Co.  80  Conn.  316.  But  the  rule  in  equity  will  not  in  strictness  allow  of 
the  joinder  in  the  same  biU  of  matters  which  are  entirely  distinct  in  their  nature,  pro- 
Tided  the  exception  is  taken  in  due  time.  Emans  v.  Emans,  18  N.  J.  Eq.  205 ;  a.  c. 
14  Id.  114 ;  Harrison  v.  Righter,  11  Id.  889 ;  Hunton  v.  Piatt,  11  Mich.  204;  Metcalf 
V.  Cady,  8  Allen,  587  ;  Crane  r.  Fairchild,  14  N.  J.  Eq.  70 ;  Emans  v.  Emans,  14  N.  J. 
Eq.  114.  See  also  People  v.  Morrill,  26  Cal.  880;  Veghte  r.  Raritan  Water-power 
Co.  19  N.J.  Eq.  142;  Hicks  v,  Campbell,  Id.  188;  Sawyer  v.  Noble,  55  Maine.  227. 
When  the  bill  is  brought  to  remove  two  distinct  nuisances  upon  land,  the  objection  for 
multifariousness  is  obviated  by  the  defendant  submitting  to  remove  one  of  them 
before  answer.    Whitney  i;.  Union  Railway  Co.  11  Gray,  859.] 

1  Wormley  v.  Wormley,  8  Wheat.  451 ;  Ante,  $  79,  note,  221,  229. 

*  Ante.  §  286,  288. 
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out  to  the  plaintiff  the  objection  to  his  bill,  and  to  enable  him 
to  amend  by  making  proper  parties.^ 

§  544.  As  to  the  misjoinder  of  parties.  If  the  misjoinder  is 
of  parties  as  plaintiffs,  all  the  defendants  may  demur;  for,  as  we 
have  seen,  such  a  misjoinder  is  a  proper  ground  of  objection.^ 
If  the  misjoinder  is  of  parties  as  defendants,  those  only  can 
demur  who  are  improperly  joined.  •  But  if  a  person  is  improp- 
erly joined  as  a  defendant,  who  is  without  the  jurisdiction,  and 
is  therefore  a  party  only  by  virtue  of  the  usual  prayer  of  process, 
such  misjoinder  will  not  affect  the  cause;  for  until  he  has 
appeared  and  acted,  no  decree  can  be  had  against  him.^  And 
in  cases  of  misjoinder  of  plaintiffs,  the  objection  ought  to  be 

1  Mitf.  Eq.  PI.  by  Jeremy,  180, 181 ;  Pyle  v.  Price,  6  Ves.  781 ;  Attorney  General 
V.  Jackson,  11  Ves.  869;  Cooper,  Eq.  PL  187 ;  Attorney  General  v.  Poole,  4  Myl.  & 
Cr.  17 ;  Ante,  {  238.  The  form  of  a  demurrer,  for  want  of  necessary  parties,  as  giren 
in  Van  Hey thuysen,  Eq.  Drafts.  419,  is  as  follows :  '*  These  defendants,  by  protesta- 
tion, &c.,  do  demur  to  the  said  bill,  and  for  cause  of  demurrer  show,  that  it  appeara 
by  the  said  complainant's  own  showing  in  the  said  bill,  that  J.  8.  therein  named,  is  a 
necessary  party  to  the  said  biU,  inasmuch  as  it  is  therein  stated,  that  the  said  tes- 
tator did,  in  his  lifetime,  by  certain  conreyances  made  to  the  said  J.  8.,  in  consid- 
eration of  X*,  courey  to  him  by  way  of  mortgage,  certain  estates  in  the  said  bill 
mentioned,  for  the  purpose  of  paying  the  said  testator's  said  debts  and  legacies ; 
but  yet  the  said  complainant  hath  not  made  the  said  J.  8.  a  party  to  the  said 
bill.  Wherefore,  as  before,"  &c.  It  has,  howerer,  been  held,  that,  upon  a  demurrer 
to  a  bill  for  want  of  equity,  the  objection,  that  the  bill  is  defectiTe  for  want  of 
parties,  may  well  be  taken.  Vernon  v.  Vernon,  in  Chancery  (England)  February, 
1887.  So  the  objection  may  be  taken  in  the  same  way,  if  persons  are  improp- 
erly made  plaintiflb.  Gething  v.  Vigura^  NoTember  8, 1886,  before  the  Tice-chancellor 
of  England. 

s  Ante,  §  232,  286,  287, 279,  288,  609,  641 ;  Cuff  v.  PUteU,  4  Rnss.  242 ;  King  of 
8pain  v.  Machado,  4  Russ.  225 ;  Bill  v.  Cureton,  2  Myl.  &  E.  608,  612. 

*  [Whitbeck  v.  Edgar,  2  Barb.  Ch.  106.]  Where  a  penon  haring  a  distinct  derir- 
atire  interest  under  another  penon,  is  made  a  Joint  plaintiff  with  him,  such,  for  ex- 
ample, as  a  purchaser  under  a  settler,  to  set  aside  the  settlement,  the  purchaser  can 
have  no  relief  upon  such  a  bill,  although  he  might,  in  a  separate  suit,  hare  been  en- 
titled to  relief.  Bill  v.  Cureton,  2  Myl.  &  K.  603,  512.  See  Hunter  v,  Richardson,  0 
Mad.  89.  Where  a  person  has  been  improperly  made  a  plaintiff,  who  should  have 
been  made  a  defendant,  an  amendment  will  sometimes  be  allowed,  the  court  striking 
out  the  party  as  plaintiff,  and  making  him  a  defendant  Aylwin  v.  Bray,  2  T.  &  Jer. 
518,  note.  And  if  the  cause  has  proceeded  to  a  hearing,  the  court  has  sometimes  gone 
the  lenirth  of  decreeing  against  that  plaintiff  and  the  defendants,  in  fsTor  of  the  other 
plaintiffs,  in  the  same  manner  as  if  he  had  been  a  co-defendant  instead  of  being  a 
plaintiff.  Morley  v.  Hawke,  cited  2  Y.  ft  Jer.  520;  and  Raffety  v.  King,  1  Keen,  601, 
619;  Janson  v.  Solerte,  2  Y.  &  Coll.  132. 

*  Pringle  V  Crooks,  3  T.  &  Coll.  666.  A  quaere  is  suggested  in  this  case,  whether 
misjoinder  of  a  defendant  is  in  any  case  a  ground  for  a  demurrer.  See  Ante,  §  208^ 
224. 282,  236,  237,  271  a-278  a,  279, 288.  892,  609,  580. 
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taken  by  demurrer ;  for  if  not  so  taken,  and  the  court  proceeds 
to  a  hearing  on  the  merits,  it  will  be  disregarded,  at  leasts  if  it 
does  not  materially  affect  the  propriety  of  the  decree.^ 


CHAPTER  XL 

DEMURRERS  TO   DISCOVERT. 

§  545.  Having  treated  of  demurrers  to  original  bills  praying 
relief,  let  us  proceed  to  consider  the  grounds  of  demurrer  to  bills 
of  discovery :  for  a  plaintiff  may  in  many  cases,  be  entitled  to 
maintain  a  bill  for  discovery  merely,  although  he  could  not 
maintain  a  bill  for  relief,  as  well  as  for  discovery.  ^  We  have 
already  seen,  that  in  cases  where  the  plaintiff  is  entitled  to  dis- 

1  Watertown  v.  Cowen,  4  Paige,  610;  [Harder  r.  Harder,  2  Sandf.  Ch.  17;] 
Raffety  i;.  King,  1  Keen,  601,  610 ;  Willcinaon  v.  Parry,  4  Rum.  272, 274 ;  Aylwin 
V.  Bray,  cited  2  Y.  &  Jer.  618,  note ;  Morley  v,  Hawke,  cited  2  T.  &  Jer.  620 ;  [New- 
house  V.  Miles,  9  Ala.  460;  EUicott  v,  EUicott,  2  Md.  Cli.  Dec.  472;]  Lambert  v. 
Hutchinson,  1  Beav.  277 ;  Ante,  §  287,  288.  In  tlie  case  of  Baffety  v.  King,  as 
reported  in  tlie  Law  Journal  (Vol.  6,  n.  b.  08),  the  following  obsenrations  are  giyen 
as  a  part  of  Lord  Langdale's  Judgment :  "  As  to  the  objection  of  John  Raffety  being 
made  a  plaintiff,  I  am  not  satisfied  it  would,  under  any  drcnmstances,  be  considered 
of  such  importance  as  to  deprive  the  other  plaintifh  of  the  relief  they  are  entitled 
to.  There  hare  been  cases,  in  which  the  court,  with  a  view  to  special  justice,  has 
OTercome  the  difficulty  occasioned  by  a  misjoinder  of  plaintiffs.  In  the  case  of 
Morley  v,  Hawke,  before  Sir  William  Grant  (cited  2  Y.  &  Jer.  420),  a  tenant  for  life 
of  a  fund,  at  whose  instigation  and  for  whose  benefit  a  breach  of  trust  had  been 
committed,  was  Joined  with  the  other  plaintiffs  to  the  bill.  The  defendant  olgected 
to  any  relief  being  granted  in  that  state  of  the  record  ,*  but  the  objection  was  over- 
niled,  and  a  decree  was  made  against  the  defendants,  and  the  offending  tenant  for 
life,  who  was  one  of  the  plaintiffs.  There  are  other  cases,  which  might  be  cited  on 
this  subject,  but  it  does  not  seem  to  be  necessary,  for  John  Raffety  does  not  appear 
to  hare  had  any  interest  whatever,  and  he  is  a  mere  formal  party ;  and  without 
determining  the  effect  of  the  objection,  if  brought  forward  earlier,  I  think  it  is  now 
too  late.  If  the  objection  had  been  stated  in  the  answer,  the  plaintiffs  might  hare 
obtained  leare  to  amend  their  bill,  and  might  have  made  John  Raflety  a  defendant 
instead  of  a  plaintiff ;  for  which  there  is  the  authority  of  Aylwin  v»  Bray ;  and  in 
such  a  case  as  this,  where  the  objection  is  reserved  to  the  last  moment,  and  even 
after  the  argument  oo  the  merits,  I  think  it  ought  not  to  prevalL"  The  same  case 
la  reported  on  this  point  in  1  Keen,  610,  to  the  same  efleot 

*  Cooper.  Eq.  PL  186. 
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covery  only,  if  he  goes  on  to  pray  relief,  the  whole  bill  is,  in 
England,  held  to  be  demurrable.^  But  it  would  seem,  that,  iu 
America,  the  demurrer  would  be  good  only  to  the  relief  and  the 
plaintiff  would  still  be  entitled  to  the  discovery.* 

§  646.  We  have  also  seen  that  where  the  bill  is  for  discovery 
and  relief,  the  defendant  may,  if  he  pleases,  demur  to  the  relief, 
and  answer  to  the  discovery.  But  he  cannot  demur  to  the  dis- 
covery alone,  and  not  to  the  relief,  when  the  discovery  is  merely 
accidental  to  the  relief ;  for  that  would  be  to  demur,  not  to  the 
thing  required,  but  to  the  means  by  which  it  was  to  be  obtained.^ 
Therefore,  where  a  defendant  had  demurred  to  the  discovery 
sought  by  a  bill,  for  want  of  title  in  the  plaintiff  to  require  the 
discovery;  but  had  omitted  to  demur  to  the  relief  prayed,  to 
which  that  discovery  was  merely  incidental,  the  demurrer  was 
held  bad  in  point  of  form,  and  was  overruled ;  for  the  demurrer, 
being  to  the  discovery  only,  admitted  the  title  to  relief,  and  con- 
sequently admitted  the  title  to  the  discovery,  which  was  only 
incidental  to  the  relief.*  It  would  give  rise  to  a  very  different 
question,  as  to  the  validity  of  a  demurrer  to  discovery,  as  well  as 
to  relief,  if  it  clearly  appeared,  that  the  discovery  asked  was  of 
other  distinct  matters,  not  incidental  to  the  relief.^ 

§  547.  Even  in  a  bill,  properly  before  the  court,  for  discovery 
and  relief,  there  may  be  objections  made  by  way  of  demurrer  to 
particular  discoveries  asked,  although  not  applicable  to  all  the 
discovery.     These  special  objections  are  reducible  to  four  prin- 

1  Cooper.  Eq.  PL  188 ;  Mitf .  Eq.  PI.  by  Jeremy,  188, 184 ;  Ante,  §  812 ;  Roberts 
V,  Clayton,  3  Anst.  716;  Hare  on  Diw»Tery,  6,  7,  9. 

«  Ante,  S  812,  note,  441 ;  Dell  v.  Hale,  2  T.  &  Coll.  Ch.  1,  8,  4 ;  Brownell  v.  Cor- 
tis,  10  Paige,  210. 

>  Ante,  §  812,  note,  441. 

«  Mitf.  Eq.  PI.  by  Jeremy,  184, 186 ;  Morgan  v.  Harria,  2  Bro.  Ch.  121 ;  Waring 
V.  Mackreth,  Forrest,  129 ;  Hare  on  Diicovery,  4 ;  Ante,  §  812  and  note. 

»  Ante,  §  812  and  note;  Hare  on  Discovery,  7,  8;  Mitf.  Eq.  PI.  by  Jeremy,  184 
and  notes  (m)  and  (n).  In  sach  a  case,  would  not  the  bill  be  open  to  objection  on 
account  of  multifariousness  T  [Where,  by  16  &  16  Vict.  ch.  86,  the  defendant  was 
not  obliged  to  answer  the  bill  unless  interrogatories  were  filed  within  the  time  limited, 
or  such  enlarged  time  as  the  court  might  give,  it  was  held  that  the  defendant  might 
demur  to  part  of  the  bill,  without  thereby  subjecting  himself  to  the  necessity  of 
answering  the  other  portions  of  the  bill,  the  interrogatories  not  having  been  filed 
'  within  the  requirements  of  the  statute.    Burton  p.  Robertson,  1  J.  &  H.  88.  (a)] 

(a)  Under  this  statute  it  was  held,  in  when  interrogatories  are  not  yet  filed 
Rowe  V.  Tonkin,  L.  R.  1  Eq.  9,  to  be  ir-  and  the  time  for  answering  them  has 
regular  to  demur  alone  to  part  of  a  bill      not  expired. 
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cipal  heads :  (1. )  That  the  answer  may  subject  the  defendant  to 
penal  consequences ;  (2. )  That  it  is  immaterial  to  the  purposes 
of  the  3uit ;  (3. )  That  it  would  involve  a  breach  of  some  confi- 
dence, which  it  is  the  policy  of  the  law  to  preserve  inviolate; 
(4.)  That  the  matter,  which  is  sought  to  be  discovered,  apper- 
tains to  the  title  of  the  defendant,  and  not  to  that  of  the  plain- 
tiff.^ But  as  these  objections  may  also  apply  to  the  whole 
structure  of  the  bill,  and  to  the  discovery  sought  by  it,  they 
need  not  be  further  examined  in  this  place,  as  they  will  be  fully 
considered  hereafter.* 

§  548.  It  is  proper,  however,  to  state,  that,  in  many  cases  the 
plaintiff  may  be  entitled  to  relief,  although  he  may  not  be  enti- 
tled to  the  discovery  sought.  And,  in  such  a  case,  a  demurrer 
to  the  whole  bill  would  be  obviously  incorrect ;  for  the  plaintiff 
might  be  able  to  maintain  his  bill,  independently  of  the  discov- 
ery. ^  The  converse  of  the  rule,  therefore,  above  stated,  that  a 
demurrer  to  the  relief  is  good  as  to  the  discovery,  if  it  is  good 
as  to  the  relief,  does  not  hold ;  since  there  may  be  relief  without 
discovery,  (a) 

§  549.  Many  of  the  objections,  already  stated  to  bills  for 
relief,  are  equally  applicable  to  bills  of  discovery.  Thus,  for 
example,  the  following  objections,  already  stated,  equally  hold 
to  bills  of  discovery  as  they  do  to  bills  of  relief.  (1.)  That 
the  subject  is  not  cognizable  in  any  municipal  court  of  justice ; 
(2. )  That  the  plaintiff  is  not  entitled  to  the  discovery  by  reason 
of  some  personal  disability;  (8.)  That  the  plaintiff  has  no  title 

1  Hare  on  DiBCorery,  4. 

«  Post.  §  672,  675-606. 

*  Mitf .  Eq.  PI.  by  Jeremy,  186 ;  Attorney  General  p.  Brown,  1  Swanst.  204. 


(a)  By  the  practice  in  Massachusetts, 
a  bill  for  discovery  is  demurrable,  if  it 
waires  an  answer  under  oath.  Ward  v. 
Peck,  114  Mass.  121 ;  Badger  v.  McNa- 
mara,  123  Mass.  117.  See  Harrington 
V.  Harrington,  16  R.  L  841 ;  Huntington 
V.  Saunders,  120  U.  S.  78 ;  Manchester 
Fire  A.  Co.  v,  Stockton  C.  Works,  88 
Fed.  Rep.  378.  In  some  other  states,  as, 
for  instance,  in  Tennessee,  the  bill  would 
not,  perhaps,  be  defective.  See  Payne 
V.  Berry,  3  Tenn.  Ch.  164.  In  Georgia, 
discovery  mny  be  waived  by  amendment 


at  any  time  before  answer  filed.  Mer* 
chants'  Nat  Bank  v.  Trustees,  66  Ga. 
608.  Admissions  in  an  answer,  the  oath 
to  which  has  been  waived,  are  still  evi- 
dence against  the  defendant  Uhlmann 
o.  Amholt  B.  Co.  41  Fed.  Rep.  369. 
Sworn  answers  to  a  bill  which  is  dis- 
missed without  prejudice  are  admissible 
and  have  their  full  weight  in  a  second 
suit  for  substantially  the  same  cause,  in 
which  the  bill  waives  an  answer  under 
oath.    Mey  v.  Gulliman,  106  111.  272. 
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to  the  character,  in  which  he  sues ;  (4. )  That  the  value  of  the 
suit  is  beneath  the  dignity  of  the  court ;  (5. )  That  the  plaintiff 
has  no  interest  in  the  subject-matter,  or  no  proper  title  to  insti- 
tute a  suit  concerning  it ;  (6. )  That,  although  the  plaintiff  has 
an  interest  in  the  subject-matter  of  the  suit,  and  has  a  title  to 
institute  it;  yet  he  has  no  right  to  call  upon  the  defendant  to 
answer  his  demand ;  (7. )  That  the  defendant  has  no  interest  in 
the  subject-matter  of  the  suit,  which  entitles  the  plaintiff  to  in- 
stitute it  against  him;  (8.)  That  the  object  of  the  bill  is  to 
enforce  a  penalty  or  forfeiture.^ 

§  550.  Upon  many  of  these  grounds  of  demurrer,  it  seems 
unnecessary  to  add  to  the  expositions  already  given.  Upon  a  few 
of  them,  some  further  observations  and  illustrations  will  inci- 
dentally occur  in  treating  of  other  appropriate  heads  of  demurrer 
to  bills  of  discovery,  technically  so  called.  Let  us  then  proceed 
to  the  considerations  of  these  heads  of  demurrer. 

§  551.  (1. )  The  first  is,  that  the  case  made  by  the  bill,  is  not 
such,  in  which  a  court  of  equity  assumes  a  jurisdiction.*  Where 
a  bill  prays  relief,  the  discovery,  if  material  to  the  relief,  being 
incidental  to  it,  a  plaintiff,  showing  a  title  to  relief,  also  shows 
a  case,  in  which  a  court  of  equity  will  compel  a  discovery,  unless 
some  circumstances  in  the  situation  of  the  defendant  renders  it 
improper.^  But  where  the  bill  is  for  discovery  merely,  it  is 
necessary  for  the  plaintiff  to  show  by  his  bill  a  case,  in  which 
a  court  of  equity  will  assume  jurisdiction  for  the  mere  purpose  of 
compelling  a  discovery.^  This  jurisdiction  is  exercised  to  assist 
the  administration  of  justice  in  the  prosecution  or  defence  of 
some  other  suit,  either  in  the  same  court,  or  in  some  other  court  ^ 

§  552.  Where  the  object  of  a  bill  is  to  obtain  a  discovery  to 
aid  in  the  prosecution  or  defence  of  a  suit  in  the  same  court,  as 
the  court  has  already  jurisdiction  of  the  subject-matter,  it  is 
sufficient  to  state  the  pendency  of  such  suit,  to  give  the  court 
jurisdiction  upon  the  bill  of  discovery.®  But,  where  a  bill  is 
brought  to  aid,  by  a  discovery,  the  prosecution  or  defence  of  a 
suit  instituted  in  another  court,  it  must  plainly  be  made  to 

1  Cooper,  Eq.  PL  187,  190 ;  Mitf.  Eq.  PL  by  Jeremy,  185 ;  2  Stoiy,  Eq.  Jar. 
(1489. 

a  Mitf.  Eq.  PL  by  Jeremy,  185. 

>  Ante,  §  647. 

«  Mitf.  Eq.  PI.  by  Jeremy,  186, 180. 

ft  Ibid.  186.  •  Ibid. 
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appear  upon  the  face  of  the  bill,  that  the  suit  is  of  such  a  nature, 
and  for  such  objects,  and  under  such  circumstances,  as  will  fully 
justify  the  interposition  of  the  court  in  compelling  the  discovery 
sought  ^ 

§  553.  In  the  first  place,  then,  it  must  appear  by  the  bill,  that 
the  suit,  for  which  this  extraordinary  aid  by  discovery  is  sought, 
is  of  a  purely  civil  nature;  for  if  it  be  a  proceeding,  not  purely 
of  a  civil  nature,  or  if  it  be  a  criminal  proceeding,  a  court  of 
equity  will  not  exercise  its  jurisdiction  to  compel  a  discovery ; 
and,  if  it  is  sought  by  the  bill,  a  demurrer  will  lie.^  Thus,  for 
example,  a  court  of  equity  will  not  entertain  a  bill  of  discovery 
in  aid  of  a  mandamus,  or  of  a  qtio  warranto,  or  of  a  prohibition, 
or  of  an  information,  or  of  an  indictment,  or  of  any  other  pro* 
ceeding  of  a  criminal  nature.^    And  no  discovery  will  be  enforced, 

^  It  is  not  necessary  to  maintain  a  biU  of  discovery,  that  the  suit,  in  aid  of  which 
it  is  brought,  should  be  a  ciyil  suit,  pending  in  a  domestic  court.  On  tlie  contrary, 
courts  of  equity  will  sustain  a  bill  of  discorery  in  aid  of  a  civU  suit  pending  in  a 
foreign  tribunal,  if  the  suit  be  in  a  country  with  which  there  is  peace,  and  the  suit 
do  not  interfere  with  the  known  public  policy  of  the  country  where  the  biU  is 
brought.  Cooper,  £q.  PI.  191 ;  Mitf.  £q.  PL  by  Jeremy,  186,  note  (q) ;  2  Story,  Eq. 
Jur.  §  1496.  But  this  has  been  denied  by  the  Tice-chancellor  in  Bent  p.  Young,  9 
Sim.  180 ;  Ante,  §  6S,  note,  811. 

<  Mitf.  Eq.  PI.  by  Jeremy,  186 ;  Ante,  {  322 ;  Wigram  on  Discovery  (2d  ed.),  81 ; 
Ocean  Ins.  Co.  v.  Fields,  2  Story,  69. 

s  Ante,  §  822 ;  Montague  v,  Dudman,  2  Yes.  898 ;  Wigram  on  Discovery  (2d 
ed.),  4,  6;  Attorney  General  v.  Reynolds,  1  Eq.  Abr.  181;  Bishop  of  London  v, 
Fytche,  1  Bro.  Ch.  96 ;  Mitf.  Eq.  PI.  by  Jeremy,  186, 197 ;  Cooper,  Eq.  PL  191, 197 ; 
Leggett  v.  Postley,  2  Paige,  601 ;  2  Story,  Eq.  Jur.  §  1494.  The  ground,  as  to 
writs  of  mandamus  and  writs  of  prohibition,  seems  to  be,  that  they  are  not  strictly 
remedial  writs,  but  mandatory,  the  power  to  grant  which  is  rested  in  the  Superior 
Courts  of  Law,  to  be  exercised  for  great  public  purposes.  Montague  v.  Dudman,  2 
Ves.  896.  Perhaps,  too,  it  may  be  suggested,  the  nature  of  the  process  in  such  cases, 
as  well  as  in  that  of  a  quo  warranto^  presupposes  in  each  case  some  usurpation  or 
omission  of  duty,  in  the  nature  of  a  charge  of  a  dereliction  of  a  public  duty.  See 
Attorney  Qeneral  v.  Reynolds,  1  Eq.  Abr.  181.  In  regard  to  actions  at  law  for 
torto,  in  general  there  seems  no  reason  to  doubt,  that  a  bill  of  discoyery  lies  in  aid 
of  such  an  action,  as  well  as  in  aid  of  actions  on  contract.  But  a  very  different 
question  arises,  where  the  tort  is  of  Buch  a  nature  as  would  involve  the  party  against 
whom  the  discovery  is  sought,  in  a  discovery  of  matters  indictable  or  criminating 
himselt  In  Thorpe  v.  Macaulay,  6  Mad.  218,  it  was  held  by  the  Tice-chancellor,  in 
tlie  case  of  a  bill  for  discovery,  and  for  a  commission  to  take  the  testimony  of  wit- 
nesses in  aid  of  a  defence  to  an  action  at  law  for  a  libel,  and  charging  matters 
criminal  and  indictable  against  the  plaintiff  In  the  action  at  law,  that  the  demurrer 
was  good  to  the  discovery,  but  bad  as  to  the  commission ;  and  so  it  was  overruled. 
The  same  point  seems  to  hare  been  held  in  Shackell  r.  Macaulay,  2  Sim.  &  Stu.  79; 
ft.  0.  2  Buss.  660,  note.  The  case  went  to  tlie  House  of  Lords,  where  the  decree 
ordering  a  commission  was  aflhmed.    The  Tice-dhanceUor,  in  Wilmot  p.  Maocabe, 
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not  only  of  the  broad,  leading  facts,  but  of  any  fact,  the  answer 
to  which  may  form  a  step  in  aid  of  a  criminal  prosecution,  or  in 
the  defence  of  it^(a) 

§  654.  In  the  next  place,  courts  of  equity  will  not  interfere  in 
relation  even  to  civil  rights,  and  aid  them  by  a  bill  of  discovery, 
unless  those  rights  are  in  controversy,  or  are  to  be  litigated  in 
the  ordinary  tribimals  of  justice.  A  bill  of  discovery  will  not, 
therefore,  be  sustained  in  aid  of  a  claim  or  of  a  defence  in  a  con- 
troversy before  arbitrators ;  for  they  are  the  judges  of  the  par- 
ties' own  choice,  and  they  must  submit  to  the  inconveniences  of 
such  an  imperfect  forum.  ^ 

§  555.  In  the  next  place,  in  cases  of  a  purely  civil  nature, 
courts  of  equity  will  not  sustain  a  bill  for  a  discovery,  in  aid  of 
a  suit  pending  in  another  court  of  ordinary  jurisdiction,  if  that 
court  itself  can  compel  the  discovery  required;  for,  in  such  a 

4  Sim.  263,  seems  to  hare  thoaght»  that  the  decision  before  Lord  Eldon,  and  in  the 
House  of  Lords,  justified  the  doctrine,  that  the  party  was  bound  to  make  the  dis- 
covery also.  His  language  ia,  that  it  was  decided,  "  that  where  a  person  brings  an 
action  for  a  libel,  it  follows,  as  commensurate  with  the  right  to  bring  the  action,  that 
the  party  who  complains  is  bound  to  gire  the  diacoveiy,  which  the  defendant  at  law 
claims  to  have  by  his  bill."  On  examining  the  doctrine  held  in  the  case  in  the 
House  of  Lords,  I  cannot  find,  that  Lord  Eldon  has  anywhere  positiTely  affirmed, 
that  tlie  plaintiff  in  the  bill  was  absolutely  entitled  to  a  discoTery  of  matters  which 
would  criminate  the  defendant.  It  is  true,  that  there  are  some  intimations  in  his 
language  looking  tliat  way.  But  the  point  was  not  before  the  House  ;  and  the  sole 
question  was,  whether  a  commission  ought  to  go.  See  1  Bligh  (n.  b.),  96, 183, 134. 
In  Leggett  v.  Fostley,  2  Paige,  601,  it  was  expressly  held,  that  the  defendant  in  an 
action  at  law  could  not  compel  a  discorery  in  equity  from  the  plaintiff  at  law  in  aid 
of  his  defence,  which  would  criminate  him  or  subject  him  to  an  indictment  BCr. 
Hare  (on  Discovery,  116).  asserts  that  it  is  no  objection  to  a  bill  of  discorery,  that 
tlie  matter  in  question  might  have  been  the  subject  of  an  indictment  or  information. 
But  he  relies  for  this  proposition  solely  on  the  cases  in  4  Sim.  264,  and  1  Bligh  (n.  b.), 
96.  But  see  Paxton  v.  Douglas,  16  Ves.  239 ;  b.  g.  19  Ves.  226 ;  Parithurst  v.  Low- 
ten,  1  Mer.  891 ;  Southall  r. ,  Younge,  308,  316, 317 ;  Glynn  v,  Houston,  1  Keen, 

329. 

1  Cooper,  Eq.  PL  191 ;  Claridge  ».  Hoare,  14  Ves.  66;  Post,  §  676,  697. 

a  2  Story,  Eq.  Jur.  §  1496;  Cooper,  Eq.  PI.  192;  Hare  on  Discovery,  119,  120; 
Wellington  v.  Mackintosh,  2  Atk.  669 ;  Street  v,  Bighy,  6  Yes.  821 ;  [Londonderry 
Railway  Co.  v.  Leishman,  12  Beav.  428.] 


(a)  Hill  V.  Campbell,  L.  R.  10  C.  P.  to  criminate  him.    Webb  o.  East,  6  Ex. 

222,  247 ;  Lamb  v.  Munster,  31  W.  R.  D.  108.    There  is  no  exemption  if  the 

117 ;  Hunnings  v.  Williamson,  10  Q.  B.  D.  statute  of  limitations  bars  a  prosecuti(Hi 

469.    The  party  claiming  this  privilege  for  the  penalty.    Manchester  &  L.  R.  Co. 

must  usually  pledge  his  oath  that  to  the  v.  Concord  R.  Co.  (N.  H.),  9  L.  R.  A.  680. 
best  of  bis  belief  the  production  will  tend 
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case,  the  remedy  elsewhere  is  complete,  and  the  interference  of 
a  court  of  equity  is  unnecessary  and  vexatious,  (a)  Thus,  where 
a  bill,  among  other  things,  was  filed  for  a  discovery  of  the  value 
of  the  respective  real  and  personal  estates  of  the  inhabitants  of  a 
parish,  in  which  certain  church  rates  had  been  assessed,  and  how 
the  money  collected  by  means  of  such  rates  had  been  disposed  of, 
a  demurrer  was  allowed;  because  the  ecclesiastical  court,  in 
which  the  suit  was  depending,  and  to  which  the  ordinary  juris- 
diction belonged,  was  capable  of  compelling  the  discovery.^ 

§  666.  In  the  next  place,  courts  of  equity  will  not  lend  their 
aid  in  favor  of  a  party,  seeking  a  discovery  to  support  an  action, 
which  is  against  public  policy.^  Thus,  for  example,  where  an 
action  was  brought  to  recover  the  expenses  of  entertainments 
given  by  the  plaintiiS,  under  an  agreement  with  the  defendant 
to  introduce  him  to  a  woman  of  fortune,  with  a  view  to  marriage ; 
and  a  discovery  was  sought  in  aid  of  that  action,  a  demurrer  to 
the  bill  was  allowed.* 

§  667.  So,  if  an  action  were  brought  for  expenses,  which 
would  amount  to  maintenance  at  the  common  law,  a  bill  for  dis- 
covery in  aid  of  it  would  be  demurrable.*  (6)  So,  if  an  action 
were  brought  to  recover  expenses  of  an  election  of  a  member  of 
parliament,  a  bill  of  discovery  in  aid  of  that  action  would  be 
disallowed,  upon  the  ground  of  being  against  public  policy.^ 

§  668.  (2.)  Secondly;  Another  objection,  which  may  be  taken 

1  Mitf.  £q.  PL  by  Jeremy,  186,  187;  Dunn  v.  Coates,  1  Atk.  288,  289;  Cooper, 
Eq.  PL  191. 192 ;  2  Story,  Eq.  Jur.  §  1496 ;  GeUton  v.  Hoyt,  1  Johns.  Ch.  547,  64a 

*  2  Story,  Eq.  Jar.  §  1496. 

*  King  V,  Burr,  3  Mer.  698.    See  Brooks  v,  Bradley,  2  Ch.  Cas.  96. 

«  Wallis  p.  PorUand,  8  Yes.  494,  608 ;  8  Bro.  P.  C.  161 ;  Cooper,  Eq.  PL  194, 196. 

»  Walsh  r.  Clive,  cited  8  Ves.  498 ;  Cooper,  Eq.  PL  196.  [So,  if  a  biU  for  dis- 
covery in  aid  of  an  action  at  law,  discloses  the  fact  that  such  action  Is  barred  by 
the  statute  of  limitation,  a  demarrer  will  be  allowed.    Smith  v.  Fox,  6  Hare,  886.] 


(a)  Seeante,  %  811,  note.  The  U.  S. 
Rev.  Stats.  §  723,  724,  proyiding  that 
suits  in  equity  shall  not  be  sustained  in 
the  Fe<1eral  courts  when  there  is  an  ade- 
quate remedy  at  law,  and  that  the  pro- 
duction of  books  and  papers  at  the  trial 
of  actions  at  kw  may  be  requured  by  the 
court,  do  not  abolish  bills  of  discorery, 
the  remedy  by  means  of  which  is  more 
adequate  and  complete  than  the  testi- 
mony of  the  adrrrse  party  at  the  trial. 


Colgate  V.  Compagnie  Fran^aise,  23 
Blatch.  86;  United  States  v.  Button,  10 
Ben.  269;  Paine  v.  Warren,  33  Fed.  Rep. 
368;  Guyot  u.  Hilton,  32  Fed.  Rep.  748. 
See  Merchants'  National  Bank  v,  Sabin, 
34  Fed.  Rep.  492;  Union  Pacific  Ry.  Co. 
V.  Botsford,  141  U.  S.  260,  266;  Scott  v, 
Neely,  140  U.  S.  106 ;  Ante,  §  478  note. 
(6)  See  Bradlaugh  v.  Newdegate,  11 
Q.  B.  D.  1, 7 ;  Harris  V.  Brisco,  17  Q- B.  Dl 
604. 
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by  demurrer  to  a  bill  of  discovery,  is,  that  it  is  brought  in  aid  of 
an  action  in  another  court,  which  action  cannot  be  sustained.^ 
Hence,  if  the  plaintiff,  in  an  action,  filing  his  bill  for  discovery, 
shows  no  interest  in  the  subject-matter  of  the  action,  or  the 
action  itself  cannot  be  sustained  in  point  of  law  (and  upon  these 
points  a  court  of  equity  has  a  right  to  pass  judgment),  no  dis- 
covery will  be  allowed ;  for  a  court  of  equity  will  not  allow  its 
process  to  be  used  for  purposes  not  conducive  to  the  administra- 
tion of  substantial  rights  in  litigation  in  other  courts.  And  the 
objection  may  be  taken  by  way  of  demurrer  to  the  bill  seeking 
the  discovery.*  Therefore,  where  a  plaintiff  filed  a  bill  for  dis- 
covery merely,  to  support  an  action,  which,  he  alleged  by  his  bill, 
he  intended  to  commence  in  a  court  of  common  law ;  although  by 
his  allegations  he  brought  his  case  within  the  jurisdiction  of  a 
court  of  equity  to  compel  a  discovery;  yet  the  court  being  of 
opinion,  that  the  case  stated  by  the  bill  was  not  such  as  could 
support  an  action,  a  demurrer  was  allowed.^  For,  unless  the 
plaintiff  had  a  title  to  recover  in  an  action  at  law,  supposing 
his  case  to  be  true,  he  had  no  title  to  the  assistance  of  a  court  of 
equity,  to  obtain  from  the  confession  of  the  defendant  evidence  of 
the  truth  of  the  case.* 

§  559.  And  not  only  is  it  necessary  for  the  plaintiff  seeking  a 
discovery  in  aid  of  an  action  at  law,  to  show  upon  the  face  of  tiie 
bill,  that  the  action  is  maintainable;  but  also,  that,  upon  the 
state  ot  the  pleadings,  the  discovery  would  be  material  to  sustain 
his  side  of  the  issues  raised  thereby.^    The  nature  of  the  action 

1  Cooper,  £q.  PI.  194 ;  Mitf.  £q.  PI.  by  Jeremy,  187 ;  Ante,  §  818, 319. 

*  Cooper,  £q.  PL  194;  Hare  on  Discovery,  48-46;  Mitf.  £q.  PI.  by  Jeremy,  194. 
Kensington  v.  Mansell,  18  Ves.  240;  Rondeau  v.  Wyatt,  3  Bro.  Ch.  154;  Macaolay 
V,  Shackell,  1  Bligb  (n.  b.),  120. 

s  Debigge  i;.  Howe,  cited  3  Bro.  Ch.  156;  Mitf.  £q.  PI.  by  Jeremy,  187, 188; 
Cooper,  Eq.  PI.  194-106 ;  Ante,  §  819.  The  case  of  Debigge  v.  Howe,  is  very  shortly 
cited  in  8  Bro.  Ch.  155,  as  foUows  :  "  In  Debigge  v,  Howe,  1782,  Col.  Debigge  filed  a 
bill  Against  Lord  Howe,  sUting,  that  he  had  done  services  for  government,  and  that 
Lord  Howe  had  contracted  to  pay  him,  and  praying  a  discovery  in  order  to  found  an 
action  at  law.  Lord  Howe  filed  a  demurrer,  and  the  demurrer  was  allowed ;  because 
the  court  was  of  opinion,  the  case  would  not  support  the  action."  Where  the  want 
of  a  good  cause  of  action  is  apparent  on  the  face  of  the  bill,  it  most  properly  betaken 
by  demurrer,  and  not  by  plea ;  and  if  taken  by  plea,  the  plea  will  be  overruled. 
Tweddell  v.  Tweddell,  cited  Mitf.  Eq.  PI.  by  Jeremy,  284 ;  Hare  on  Discovery,  48, 44. 

«  Mayor  of  London  v.  Levy,  8  Ves.  898 ;  Mitf.  Eq.  PL  by  Jeremy,  187 ;  Cooper, 
Eq.  PI.  194;  Hare  on  Discovery,  48;  Ante,  §  818,  819;  Loosada  v.  Templar,  9 
Buss.  564 ;  Ante.  §  260,  261,  819. 

ft  Macaulay  v.  Shackell,  1  Bligh  (h.  s.),  96, 120. 
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should  appear  with  reasonable  certainty,  so  as  to  enable  the  court 
to  see  the  pertinency  of  the  discovery ;  although,  generally,  the 
court  will  presume  the  suit  at  law  to  be  regularly  commenced, 
where  a  right  to  sue  appears.^ 

§  560.  The  bill  should  also  state  that  the  suit  is  either  com- 
menced, or  contemplated  to  be  commenced,  in  regard  to  the 
subject-matter  of  the  bill  of  discovery;  otherwise  it  is  demur- 
rable. For  it  is  a  general  rule,  that  every  bill  of  discovery  must 
allege  that  the  discovery  is  sought  in  aid  of  some  judicial  pro- 
ceeding, commenced,  or  at  least,  contemplated;  and  courts  of 
equity  do  not  lend  their  aid  to  gratify  mere  curiosity,  or  to  ascer- 
tain facts  not  connected  with  the  purposes  of  the  administration 
of  justice,* 

§  561.  Hence  the  importance,  in  a  bill  for  discovery,  of  the 
plaintiff's  unfolding  so  much  of  his  title  in  the  action  at  law, 
as  is  sufficient  to  establish  that  it  is  such  as,  if  made  out,  will 
constitute  a  good  foundation  of  the  action.^  Not,  that  it  is  neces- 
sary, that  the  discovery  asked  should  be  such,  as  to  reach  all  the 
points  of  fact  involved  in  the  proof  and  support  of  that  title ;  for, 
it  seems,  that  a  bill  of  discovery  will  lie  to  establish  any  facts 
in  support  of  the  action,  although  that  discovery  may  not  include 
all  the  facts  necessary  to  support  it^ 

§  562.  Where  it  is  merely  doubtful,  whether  the  action  at  law 
is  maintainable  or  not,  and,  a  fortiori^  where  it  is  a  measur- 
ing cast,  and  upon  the  cases  at  law  the  action  is  maintaina- 
ble, a  court  of  equity  will  sustain  a  bill  of  discovery  in  aid 
of  the  action;  for  it  will  not  undertake,  in  circumstances  of 
this  sort,  to  deny  to  the  plaintiff  an  opportunity  of  taking  the 
opinion  of  the  court  of  law  upon  his  case ;  and  it  would  take  the 

1  Cowan  V.  Phillipc,  3  Anst  848. 

s  Cardale  v.  Watkins,  5  Bfad.  18;  Mitf.  Eq.  PI.  by  Jeremy,  186;  Cooper,  Eq.  PI. 
191, 192 ;  2  Story,  Eq.  Jar.  §  1496 ;  Hare  on  Discorery,  110-119 ;  Ante,  §  821.  [If  a 
bill  seeks  a  discovery,  and  also  relief  which  the  court  has  no  power  to  grant,  the  de- 
fendant may  demur  to  the  whole  bill,  if  it  do  not  aver  that  a  suit  at  law  is  pending, 
or  is  about  to  be  brought,  in  which  a  discovery  may  be  material.  Mitchell  v.  Green, 
10  Met  101.] 

•  Mitf.  Eq.  PI.  by  Jeremy,  187. 

*  Cooper,  Eq.  PL  196,  196 ;  Mitf.  Eq.  PI.  by  Jeremy,  9,  806,  307 ;  Brereton  v. 
Gamul,  2  Atk.  241 ;  Finch  v.  Finch,  2  Ves.  491 ;  Hare  on  Discovery,  110;  Wignim 
on  Discovery,  4,  6,  25;  Ante,  §  819,  note.  See  Hare  on  Discovery,  45,  46,  which 
seems  contrary;  but  the  authority  there  cited  does  not  support  the  statement  of 
Mr.  Hare. 

81 


482  EQUTTT  PLEADINGS.  [CH.  XI. 

law  to  be  as  it  has  been  held,  until  the  courts  of  law  have 
revised  it^ 

§  563.  In  regard  to  a  plaintiff,  seeking  the  aid  of  a  court  of 
equity  to  assist  a  defence  to  an  action,  brought  against  him  at 
law,  similar  considerations  will  apply.  He  must  clearly  show, 
upon  the  face  of  his  bill,  that  the  defence  would  be  good  to  the 
action  at  law ;  for,  otherwise,  the  aid  of  a  court  of  equity  would 
be  utterly  nugatory.*  But  it  does  not  seem  necessary,  that  he 
should  show  that  the  action  itself  is  sustainable  at  law,  or  that 
he  has  an  interest  in  the  action ;  for  the  latter  may  be  presumed 
in  his  favor,  since  he  is  a  defendant;  and  the  former  may  be 
negatived  by  him,  as  one  point  of  defence,  and  yet  it  might  be 
unsafe  for  him  to  rely  on  that  alone,  as  the  court  of  law  might 
rule  it  against  him.^  It  will  be  sufficient,  therefore,  for  him  to 
show  that  the  point  is,  or  may  be,  material  to  his  defence, 
although  not  the  sole  point  of  his  defence.  The  party  must 
also  state  upon  the  face  of  his  bill,  not  only  that  the  discovery  is 
in  aid  of  a  defence  good  at  law,  but  also  what  it  id ;  and  that, 
upon  the  state  of  the  pleadings,  the  defence  is  actually  set  up, 
and  the  discovery  is  material  upon  the  state  of  the  pleadings ; 
for,  otherwise,  the  discovery  would  be  merely  impertinent* 

§  664.  The  objections,  hereinbefore  stated,  to  a  bill  of  dis- 
covery, brought  either  by  the  plaintiff,  or  by  the  defendant,  to 
an  action  at  law,  in  aid  of  his  action  or  defence,  may  be  resolved 
into  a  more  general  ground  of  demurrer ;  namely,  that  the  dis- 
covery is  immaterial.  For  immateriality,  in  its  broader  sense, 
includes  not  only  cases  where  the  evidence,  if  discovered,  would 
be  irrelevant  at  the  contemplated  trial,  but  also  cases  where  the 
evidence  would  be  nugatory,  if  admitted,  because  there  is  no 

1  Rondeau  v.  Wyatt,  8  Bro.  Ch.  164;  Mant  v.  Scott,  8  Price,  477 ;  Hare  on  Dis- 
corery,  48-45. 

>  Martin  v.  Nicolls,  8  Sim.  458 ;  Hare  on  Discoyery,  48,  44 ;  Mitf.  Eq.  PL  by 
Jeremy,  238,  284.    See  Ante,  §  259. 

*  Hare  on  Discoyery,  44,  45. 

«  Maoaulay  v.  ShackeU,  1  Bllgh  (w.  8.),  96,  120.  See  Thorpe  v,  Hughes,  8  Myl. 
&  Or.  742.  It  i0  obvious  that,  to  maintain  a  biU  for  a  discovery,  it  is  necessary  to 
show  that  the  discovery,  if  made,  can  be  used  in  a  suit  at  law.  Therefore,  if  it 
should  appear  that  the  case  has  been  already  decided  at  law,  as,  if  the  application  is 
after  a  verdict,  tlie  bill  will  ordinarily  be  demurrable ;  for  it  then  comes  too  late. 
Duncan  o.  Lyon,  8  Johns.  Ch.  351 ;  Hare  on  Discovery,  112-114 ;  Whitmore  v, 
Thornton,  3  Price,  241,  248;  Mitf.  Eq.  PI.  by  Jeremy,  181, 132.  There  must  be  a 
special  circumstance  to  justify  the  interposition  of  a  court  of  equity  after  a  yerdict  at 
law.    Ibid. ;  Field  v,  Beaumont,  1  Swanst  204,  209. 
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proper  cause  of  action.     But,  generally,  immateriality  is  used  in 
its  more  restrained  sense,  as  synonymous  with  irrelevancy.^ 

§  565.  It  may  be  affirmed  to  be  a  general  doctrine  in  equity, 
that,  as  the  object  of  the  court  in  compelling  a  discovery  is, 
either  to  enable  itself,  or  some  other  court,  to  decide  on  matters 
in  dispute  between  the  parties,  the  discovery  sought  must  be 
material,  either  to  the  relief  prayed  by  the  bill,  or  to  some  other 
suit  actually  instituted,  or  capable  of  being  instituted.  If,  there- 
fore, the  plaintiff  does  not  show  by  his  bill  such  a  case,  as  ren- 
ders the  discovery  which  he  seeks  material  to  the  relief,  if  he 
prays  relief;  or  does  not  show  a  title  to  sue  the  defendant  in 
some  other  court;  or  that  he  is  actually  involved  in  litigation 
with  the  defendant ;  or  is  liable  to  be  so ;  and  does  not  also  show 
that  the  discovery,  which  he  prays,  is  material  to  enable  him  to 
support  or  defend  a  suit,  he  shows  no  title  to  the  discovery,  and, 
consequently,  a  demurrer  will  hold.^  Therefore,  where  a  bill, 
filed  by  a  mortgagor  against  a  mortgagee  to  redeem,  sought  a 
discovery  whether  the  mortgagee  was  a  trustee,  a  demurrer  to 
the  discovery  was  allowed.  For,  as  there  was  no  trust  declared 
upon  the  mortgage,  it  was  not  material  to  the  relief  prayed, 
whether  there  was  any  trust  reposed  in  the  defendant  or  not® 
So,  where  a  bill  was  filed  by  a  lord  of  a  manor,  praying,  amongst 
other  things,  a  discovery  whether  a  person,  applying  to  be 
admitted  as  a  tenant,  was  a  trustee,  the  defendant  demurred,  it 
being  wholly  immaterial  to  the  plaintiff's  case  whether  the 
defendant  was  a  trustee  or  not^ 

§  566.  And  where  a  bill  was  brought  for  a  real  estate,  and 
sought  a  discovery  of  proceedings  in  the  ecclesiastical  court  upon 
a  grant  of  administration,  the  defendant  demurred  to  that  dis- 
covery, the  proceedings  in  the  ecclesiastical  court  being  imma- 
terial to  the  plaintiff's  case.*  Again,  where  a  bill  to  establish 
an  agreement  for  a  separate  maintenance  for  the  defendant's 
wife,  prayed  a  discovery  of  ill  treatment  of  the  wife,  to  make  her 
recede  from  the  agreement,  the  defendant  demurred  to  the  dis- 
covery, which  could  not  be  material  to  the  case  made  by  the  bill.® 

1  H*re  on  Diacovery,  157, 160, 161 ;  Mitf.  Eq.  PI.  by  Jeremy,  107,  191, 192. 
3  Mitf.  Eq.  PI.  by  Jeremy,  107,  191,  192,  and  cases  there  cited ;  Cooper,  Eq.  PL 
196, 199. 

*  Kitf .  Eq.  PI.  by  Jeremy,  192. 

«  Mitf.  Eq.  PL  by  Jeremy,  192, 198 ;  Hare  on  Ditcorery,  161. 

•  Ibid.  •  Ibid. 
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§  567.  But,  in  general,  if  it  can  be  supposed  that  the  discovery 
may  in  any  way  be  material  to  the  plaintiff  in  the  support  or 
defence  of  any  suit,  the  defendant  will  be  compelled  to  make  it.^ 
Thus,  where  a  bishop  filed  a  bill  against  the  patron  of  a  living 
and  a  clerk  presented  by  him,  to  discover  whether  the  clerk  had 
given  a  bond  of  resignation,  and  the  patron  demurred,  because 
the  discovery  either  was  such  as  might  subject  him  to  penalties 
and  forfeitures,  or  it  was  immaterial  to  the  plaintiff,  the  demur- 
rer was  overruled ;  the  court  declaring  a  clear  opinion,  that  the 
bond  was  not  simoniacal ;  but  conceiving  that  the  discovery  might 
be  material  to  support  a  defence  to  a  quare  impedit^  upon  this 
ground,  that  the  bond  put  the  clerk  under  the  power  of  the  patron, 
in  derogation  of  the  rights  of  the  ordinary. « 

§  568.  It  may  be  added,  that  this  objection  of  immateriality 
may  be  to  the  whole  bill,  or  to  a  part  of  the  bill,  or  to  a  part  only 
of  the  interrogatories,  or  to  a  particular  defendant  only.  The 
latter  case  may  often  occur,  where  a  defendant  is  a  mere  formal 
party,  and  where  many  of  the  interrogatories  and  statements  in 
a  bill  of  discovery  may  be  wholly  irrelevant  as  to  him.  In  such 
a  case,  he  may  demur  to  the  immaterial  statements  and  inter* 
rogatories  as  to  himself.^ 

§  569.  (3.)  Thirdly.  Another  objection  which  maybe  taken 
by  demurrer  to  a  bill  of  discovery,  is,  that  the  bill  is  brought  by 
or  against  persons  who  are  not  parties  to  the  action  at  law.^ 
Therefore,  where  a  bill  of  discovery  was  brought  by  the  defend- 
ants in  an  action  at  law,  founded  on  their  acceptance  of  a  bill 

1  Mitf.  Eq.  PI.  hj  Jeremy,  193 ;  [Peck  i;.  Ashley,  12  Met  481.] 

*  Mitf.  Eq.  Pi.  by  Jeremy,  103,  and  note.  But  probably  such  a  demurrer  would 
now  be  sustained,  as  such  bonds  have  been  held  to  be  simoniacaL    Cooper,  Eq.  PL 

194, 200;  8.  p.  Parkhurst  t;.  Lowten,  1  Mer.  891 ;  Southall  i;. ,  Younge,  908,  316. 

In  Wright  v.  Plumptre,  3  Mad.  486,  there  was  a  demurrer  for  immateriality  in  the 
form  following :  "  that  the  said  complainants  have  not,  by  their  said  bill,  made  such 
a  case  as  entitles  them  to  any  discovery  touching  the  matters  contained  in  the  said 
bill,  or  of  any  such  matters,  or  to  the  production  thereby  sought  to  be  obtained ;  and 
that  such  discovery  and  production  are  wholly  immaterial  to  the  said  complainants, 
and  can  be  of  no  avail  for  the  purposes  for  which  the  same  are  sought  in  and  by  the 
said  bill ;  wherefore,"  &c. 

>  Hare  on  Discovery,  169, 160, 161 ;  Agar  v,  l^egent's  Canal  Co.  Cooper,  212,  215. 
The  defendant  may  decline  also  in  his  answer  to  answer  particular  interrogatories ; 
and  if,  as  to  him,  they  are  immaterial,  an  exception  for  insufficiency  in  the  answer 
will  be  overruled.  Agar  u.  Regent's  Canal  Co.  Cooper,  212,  216;  Richardson  o. 
Hulbert,  1  Anst.  66 ;  Rybott  v.  Barrel],  2  Eden,  133, 134. 

4  Irving  V.  Thompson,  9  Sim.  17 ;  Kerr  v.  Rew,  10  Sim.  870 ;  Glyn  o.  Soares,  8 
Myl.  &  E.  450,  468,  469;  Queen  of  Portugal  r.  Glyn,  1  West  H.  L.  258,  276. 
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drawn  by  one  of  their  customers,  for  his  own  accommodation  on 
them,  and  the  customer  was  joined  with  them  as  a  plaintiff  in 
the  bill  of  discovery,  a  demurrer  for  that  cause  was  allowed ;  for 
the  only  parties  to  the  action  at  law  were  the  holder  on  one  side, 
and  the  acceptors  on  the  other  side ;  and  the  holder  was  a  mere 
stranger  to  the  drawer  of  the  bill,  and  sought  no  remedy  against 
him,  and  had  nothing  to  do  with  the  private  transactions  or 
interests  between  the  acceptors  and  their  customer.  The  case, 
therefore,  was  a  clear  misjoinder  of  a  party  as  plaintiff,  who  had 
no  interest  in  the  suit.^  The  same  principle  will  apply  to  a  like 
bill  of  discovery,  where  a  person  is  made  a  defendant  to  the  bill, 
who  is  not  a  party  to  the  action  at  law ;  for  a  discovery  by  such 
person  cannot  be  truly  said,  in  ordinary  cases,  to  be  material  for 
the  purpose  of  the  defence  at  law.*  (a)  A  discovery  by  him  can 
be  material  only  in  the  event  of  the  suit  being  so  constituted,  as 
to  raise  a  question  as  to  the  equities  between  the  parties.^ 

§  670.  (4. )  Fourthly.  Another  objection,  which  may  be  taken 
by  demurrer  to  a  bill  of  discovery,  is,  that  the  defendant  has  no 
interest  in  the  subject-matter  of  the  controversy,  and  is  a  mere 
witness.  Under  such  circumstances,  as  we  have  already  seen,* 
he  is  not  generally  compellable  to  answer  to  a  bill  of  discovery, 
for  such  a  bill  can  only  be  to  gain  evidence ;  and  the  answer  of 
such  a  defendant  cannot  be  read  against  any  other  person,  and 
not  even  against  another  defendant  to  the  same  bill.'^  {b)    There 

^  Glyn  V.  Soares,  8  Mjl.  &  K.  460,  469-472 ;  Ante,  §  609 ;  Pott,  §  610  a;  Qae^n 
of  Portugal  V.  Glyn,  1  West  H.  L.  268, 276. 

^  Glyn  V.  Scares,  3  MyL  &  K.  460,  467,  469.  Post  v,  Boardman,  10  Paige,  680.  In 
Irring  v.  Thompson,  9  Sim.  17,  tlie  same  doctrine  was  held.  And  it  was  affirmed  hy 
Lord  Cottenham  in  Kerr  v,  Rew,  10  Sim.  870,  and  by  the  House  of  Lords  in  the 
Qaeen  of  Portugal  v.  Glyn,  1  West  H.  L.  268, 276 ;  s.  o.  7  CL  &  Fin.  466.  In  Glyn 
V.  Soares,  1  T.  &  Coll.  644,  Lord  Abinger  ruled  the  contrary,  and  held  that  a  party 
in  interest  in  the  suit,  though  not  a  party  to  the  suit  at  law,  might  be  made  a  party 
to  a  bill  of  discovery,  although  he  might  be  used  as  a  witness.  Thus,  for  example, 
in  case  of  an  action  at  law  brought  in  the  name  of  the  agent,  who  procured  a  policy 
in  his  own  name  for  his  principal,  he  held  that  the  principal  might  be  made  a  party 
to  a  bill  of  discovery  in  aid  of  the  defence  by  the  underwriter,  although  he  was  not 
a  party  to  the  suit,  and  might  be  a  witness  for  the  underwriter.  But  tliis  decision 
was  overruled  by  the  House  of  Lords  as  above  stated.    See  also  Ante,  §  226  a. 

*  Glyn  V.  Soares,  3  Myl.  &  K.  460,  468,  469,  and  cases  before  cited. 

«  Ante,  §  231,  282,  262,  826 ;  Hare  on  Discovery,  63-^. 

«  Mitf.  Eq.  PL  by  Jeremy,  186;  Cooper,  Eq.  PI.  200;  Hare  on  Discovery,  68,  70- 
72;  Ante,  1 231, 232.  

(a)  Manchester  Fire  Ass.  Co.  v.Wykes,  (6)  If  a  bill  fbr  discovery  and  relief 

33  L.  T.  V.  B.  142.  lies  against  certain   parties,   it  is  not 
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are  some  exceptions  to  this  general  rule,  which  have  been  already 
stated,  and  need  not  here  be  repeated.'  (a)  If,  however,  the  bill 
should  state,  that  the  defendant  has,  or  claims  an  interest,  a 
demurrer  will  not  lie ;  but  the  objection  must  be  taken  in  another 
form,  by  a  plea,  or  by  a  disclaimer.*  And  here  again,  it  may  be 
remarked,  that  if  the  bill  allege  an  interest  in  the  defendant,  that 
interest  must  be  set  forth  with  reasonable  certainty ;  otherwise, 
the  bill  of  discovery  will  be  demurrable  for  that  cause  alone.^ 

§  571.  (5.)  Fifthly.  Although  both  the  plaintiff  and  the  de- 
fendant may  have  an  interest  in  the  subject  to  which  the  dis- 
covery required  is  supposed  to  relate ;  yet,  aa  we  have  seen,* 
there  may  not  be  that  privity  of  title  between  them,  which  will 


1  Ante,  §  285,  323,  619 ;  Hare  on  Discorery,  88-88;  Cooper,  Eq.  PI.  201,  202. 
s  Mitfl  Eq.  Pi.  bj  Jeremy,  188;  Cooper,  Eq.  PL  200,  201;  Fenton  v.  Hughes,  7 
Yes.  291. 

•  Cooper,  Eq.  PI.  202 ;  Mayor  of  London  v.  herj,  8  Yes.  388,  406 ;  Ante,  §  248. 
«  Ante,  §  202,  824. 


maintainable  against  the  other  defend- 
ants for  discovery,  if  it  cannot,  as  to 
them,  be  maintained  for  relief.  Redding- 
ton  V,  Lanahan,  69  Md.  429. 

(a)  In  Orr  v.  Diaper,  4  Ch.  D.  92,  an 
action  for  discovery  was  brought  against 
ship-owners  who  had  shipped  goods  to  go 
abroad,  bearing  counterfeits  of  the  plain- 
tifft'  trade-marks,  in  order  to  obtain  the 
name  of  the  consignor  from  whom  the 
goods  were  received.  In  that  case  it  was 
clear  that  the  defendants  would  probably 
be,  at  most,  only  witnesses,  and  not  par- 
ties, in  the  action  to  be  brought  against 
the  consignor,  when  ascertained,  and  that 
the  defendants  had  no  interest ;  and  the 
statement  of  claim  only  alleged  that 
"  the  discovery  sought  in  this  action  was 
sought  in  aid  of  proceedings  in  contem- 
plation by  the  plaintiffs,  to  restrain  the 
piracy  of  their  tickets;  and  that  the 
proceedings  contemplated  could  not 
be  maintained  without  the  discovery 
sought."  But  the  court  considered  that 
the  position  of  the  defendants  as  shippers 
was  different  from  that  of  mere  wit- 
nesses, and  that,  as  the  defendants  must 
know  who  were  the  persons  guilty  of  the 
piracy,    which    the    plaintiffs   did   not 


know,  and  could  not  otherwise  ascertain, 
it  would  be  a  denial  of  justice  if  means 
could  not  be  found  to  assist  the  plaintiffs, 
and  that  the  action  would,  therefore,  lie. 
See  Dizon  v.  Enoch,  L.  R.  18  Eq.  394 ; 
Humphries  v.  Taylor  Drug  Co.  39  Ch. 
D.  698  ;  Post  vw  Toledo  &c.  Railroad,  144 
Mass.  341,  847.  The  similar  practice,  in 
actions  of  marine  insurance,  of  granting 
to  underwriters  discovery  respecting  the 
▼oyage,  insurance  papers,  and  the  risk, 
is  stated  by  Brett,  L.  J.,  in  China  Steam- 
ship Co.  V.  Commercial  Ass.  Co.  8  Q.  B. 
D.  146,  to  be  founded  upon  the  following 
considerations :  "  The  underwriters  have 
no  means  of  knowing  how  a  loss  was 
caused ;  it  occurs  abroad  when  the  ship 
is  entirely  under  the  control  of  the  as- 
sured. In  addition  to  this,  the  contract 
of  insurance  is  made,  in  peculiar  terms, 
on  behalf  of  the  assured  himself  and  all 
persons  interested;  and  who  these  per- 
sons are,  especially  at  the  time  of  the 
loss,  is  entirely  unknown  to  the  under* 
writers."  See  also  West  of  England  D. 
Bank  v.  Canton  Ins.  Co.  2  Ex.  D.  472; 
Henderson  v.  Underwriting  Ass'n,  [1891J 
1  Q.  B.  D.  667. 
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give  to  the  plaintiff  a  right  of  discovery  against  the  defendant. 
In  such  a  case  a  demurrer  -will  lie.^  Thus,  where  a  bill  was  filed 
by  a  person  claiming  to  be  the  lord  of  a  manor,  against  another 
person,  also  claiming  to  be  the  lord  of  the  same  manor,  and 
praying,  among  other  things,  a  discovery,  in  what  manner  he 
derived  title  to  the  manor ;  a  demurrer,  because  the  plaintiff  had 
shown  no  right  to  the  discovery,  was  allowed.*  For,  in  general, 
as  we  shall  presently  see  more  fully,  where  the  title  of  the  de- 
fendant is  not  in  privity,  but  is  inconsistent  with  the  title  made 
by  the  plaintiff,  the  defendant  is  not  bound  to  discover  the  evi- 
dence  of  the  title,  under  which  he  claims.^ 

§  572.  (6.)  Sixthly.  And  this  leads  us  to  the  more  general 
rule  in  equity,  that  a  plaintiff  is  only  entitled  to  a  discovery  of 
what  appertains  to,  or  is  necessary  for  his  own  title ;  and  he  has 
no  right  to  pry  into  the  title  of  his  adversary.*  (a)  Hence,  upon 
every  bill  of  discovery,  the  defendant  has  a  right  to  resist,  by 
demurrer,  any  inquiries,  which  call  upon  him  to  disclose  the 
nature  and  character  of  his  own  title  to  the  subject-matter  of 
the  controversy.  The  doctrine  has  been  well  summed  up  in  two 
propositions  by  a  learned  author.  (1.)  It  is  the  right,  as  a  gen- 
eral rule,  of  a  plaintiff  in  equity,  to  exact  from  the  defendant  a 
discovery  upon  oath  as  to  all  matters  of  fact,  which,  being  well 
pleaded  in  the  bill,  are  material  to  the  proof  of  the  plaintiff's 
case  about  to  come  on  for  trial,  and  which  the  defendant  does 
not,  by  his  form  of  pleading,  admit  (2. )  The  right  of  a  plain- 
tiff in  equity  to  the  ^benefit  of  the  defendant's  oath,  is  limited  to 
a  discovery  of  such  material  facts  as  relate  to  the  plaintiff's  case ; 
and  does  not  extend  to  a  discovery  of  the  manner  in  which  the 
defendant's  case  is  to  be  exclusively  established,  or  to  evidence, 

1  Mitf.  Eq.  PL  by  Jeremy,  189. 

*  Adderlej  v.  Sparrow,  cited  Mitf.  Eq.  PI.  by  Jeremy,  189, 100;  Cooper,  Eq.  PL 
197. 

•  Mitf.  Eq.  PI.  by  Jeremy,  190, 191 ;  Iry  v,  Kekewick.  2  Ves.  Jr.  679. 

«  Cooper,  Eq.  PL  197 ;  Mitf.  Eq.  PL  by  Jeremy,  190,  191 ;  Id.  9,  62,  63 ;  Hare  on 
Disoorery,  ch.  4,  pp.  188-194 ;  ShafteBbury  v.  Arrowsmith,  4  Vee.  71 ;  Wif^ram  on 
DisooTery,  Ist  ed.,  pp.  13-21,  §  18-27  ;  Id.  pp.  23-34,  §  34-46 ;  Id.  pp.  90-127,  §  143- 
180 ;  Wlgram  on  Pointa  of  DiscoTery,  2d  ed.  pp.  46-260,  §  82-341 ;  Id.  pp.  246-261, 
§  342-424 ;  Adams  v.  Fisher,  3  MyL  &  Cr.  626,  644,  646 :  Post,  §  869.  [In  Massa- 
chosetts,  the  English  rule  on  this  subject  is  held  not  applicable.  Adams  v.  Porter, 
1  Cnsh.  170.] 

(a)  Morris  v.  Edwards,  16  App.  Cas.  809 ;  23  Q.  B.  D.  287. 
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which  relates  exclusively  to  the  defendant's  case.^  (a)  These 
propositions  seem  equally  true,  whether  the  bill  be  for  discovery 
only,  or  for  discovery  and  relief.^ 

^  Wigram  on  DUcoyerj,  Ut  ed.  21,  22,  111,  113, 147, 149;  Id.  (2d  ed.  London, 
1840),  p.  16, 1  26, 27 ;  Id.  pp.  46,  261.  Tlie  language  of  theie  propositions  is  not 
exactly  the  same  in  both  editions.  I  have  here  followed  that  of  the  seoond  edition. 
[See  UaskeU  v.  HaskeU,  8  Cash.  540.] 

>  Wigram  on  Discovery,  2d  ed.  pp.  5,  6,  §  11 ;  Id.  1st  ed.  pp.  6,  6.  Mr.  Wigram's 
learned  work,  entitled  "  Points  on  the  Law  of  Discovery,"  is  principally  employed  in 
discussing  and  elucidating  these  propositions.  It  has  already  reached  a  second 
edition,  which  contains  a  thorough  revision  of  the  text,  and  a  very  full  exposition  of 
the  recent  authorities.  There  are  few  professional  works  which  will  so  well  reward 
the  profound  examination  of  students.  It  abounds  in  acute  observations,  and  is 
equally  remarkable  for  its  learning  and  ability.  The  leading  object  of  his  treatise 
Is  to  assail  the  decision  of  the  court  in  Uardman  v.  Ellames,  5  Sim.  640;  s.  c  2  Myl. 
&  K.  782,  where  it  was  held,  that  if  a  defendant  in  his  answer,  states  the  purport  and 
effect  of  a  document,  which  is  evidence  only  of  his  (the  defendant's)  case,  and  also, 
in  his  answer,  refers  to  such  a  document  as  in  his  possession,  the  plaintiff  has  a  right, 
on  motion,  to  have  it  produced  for  his  inspection,  although  it  does  not  relate  to  his 
(the  plaintiff's)  own  title.  Ttie  learned  author  supposes  this  decision  to  be  at  vari* 
ance  with  tlie  rule  in  equity,  that  a  plaintiff  is  not  entitled  to  a  discovery  of  the 
defendant's  title,  or  the  proofe  of  it.  Mr.  Wigram  has  fully  commented  on  all  the 
casvs.  See  Sampson  v.  Swettenham,  6  Mad.  16 ;  Compton  v.  Grey,  1  Y.  &  Jer.  154 ; 
Wilson  V.  Forster,  Younge,  280,  282;  Sparke  v,  Montriou,  1  Y.  &  Coll  103;  Hard- 
man  V.  Ellames,  2  MyL  &  K.  782.  In  the  recent  case  of  Adams  r.  Fisher,  3  Myl.  & 
Cr.  526,  548,  549,  Lord  Cottenham  affirmed  the  doctrine  held  in  Hardman  v.  El- 
lames. (6)    On  that  occasion  his  lordship  said :  "  As  to  Uardmau  v.  EUames,  it  is  not 


{a)  A  bill  for  discovery  lies  in  aid  of 
an  action  of  ejectment  brought  in  a 
court  of  law.  But  in  this  or  any  other 
action  touching  the  recovery  of  land,  the 
plaintiff  is  entitled  to  discovery  as  to  all 
matters  relevant  to  his  own  and  not  to  the 
defendant's  case.  Lyell  v,  Kennedy,  8 
App.  Cas.  217.  In  Eade  v.  Jacobs,  8  Ex. 
D.  885,  Cotton,  L.  J.  said :  "  I  think  the 
plaintiff  is  entitled  to  a  discovery  of  the 
facts  upon  which  the  defendant  relies  to 
establish  his  case,  but  not  of  the  evi- 
dence whidi  it  is  proposed  to  adduce." 
But  in  Bidder  v.  Bridges,  29  Ch.  D.  29, 
87,  Kay,  J.  stated  that  he  entirely  disa- 
greed with  this,  as  a  general  proposition. 
See  Saunders  v,  Jones,  7  Ch.  D.  435; 
Fisher  v.  Owen,  8  Ch.  D.  645;  Benbow 
V,  Low,  16  Ch.  D.  98;  Lyon  r.  Tweddell, 
13  Ch.  D.  875 ;  Johns  v,  James,  Id.  870; 
Marriott  v.  Chamberlain,  17  Q.  B.  D. 
154. 


On  the  other  hand,  the  rights  of  a  de- 
fendant who  files  interrogatories  for  the 
examination  of  the  plaintiff,  stand  on  a 
somewhat  different  footing.  For  while 
the  plaintiff,  in  answering  such  interrog- 
atories, is  subject  to  the  rule  that,  if 
bound  to  answer,  he  must  answer  fully, 
yet  he  may  be  required  to  answer  further 
with  respect  to  all  matters  which  tend  to 
destroy  his  own  case,  though  not  with 
respect  to  matters  which  tend  to  support 
it.  See  Ibid. ;  Hoffman  v.  Postill,  L.  R. 
4  Ch.  673 ;  Commissioners  of  Sewers  v, 
Glasse,  L.  R.  15  Eq.  802. 

{b)  In  Swinbome  v.  Nelson,  16  Beav. 
416,  Romilly,  M.  R.  said :  "I  am  disposed 
to  believe  that  the  decision  in  Adams  v. 
Fisher  was  intended  by  Lord  Cottenham 
to  be  limited  to  withholding  the  produc- 
tion only  of  the  documents  which  could 
not  assist  the  plaintiff  in  making  out 
his  title  to  the  relief  he  sought ;  at  least 
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§  678.  Upon  this  ground,  where  a  bill  was  filed  by  an  heir 
ex  parte  matema  against  a  general  devisee  and  executor,  who 
had  completed,  by  a  conveyance  to  himself,  a  purchase  of  some 
real  estate,  contracted  for  by  the  testator  after  the  date  of  his 
will,  alleging,  that  there  was  no  heir  ex  parte  patema,  but  that 
the  devisee,  set  up  a  title  under  a  release  from  his  father,  as  heir 
ex  parte  patema  of  the  testator ;  and  praying  a  conveyance  to  the 
plaintiff;  and  seeking  a  discovery  in  what  manner  the  father 
claimed  to  be  heir  ex  parte  patema,  and  the  particulars  of  the 
pedigree,  under  which  he  claimed ;  a  demurrer  to  the  discovery 
was  allowed.^ 

§  574.  So,  where  a  bill  was  filed  by  legatees,  whose  legacies 
were  charged  on  real  estate,  for  a  discovery  and  production  of  a 
deed,  by  which,  it  was  alleged,  the  real  estates  were  limited  to 

rerj  pertinent  to  the  present  case.  It  was  certainly  no  new  decisioni  and  I  was  very 
much  surprised  to  hear  any  one  treat  it  as  sucli ;  and  when  I  came  to  look  into  the 
doctrines  laid  down  in  the  books,  I  felt  no  doubt  upon  the  subject.  Where  a  party 
hat  thought  proper  to  put  his  defence  upon  a  particular  document»  he  himself  having 
introduced  it  and  put  it  forward,  he  cannot  be  permitted  to  make  any  representation 
of  it,  however  unfounded,  which  he  pleases;  but  the  plaintiff  is  entitled  to  see, 
whether  the  defendant  haa  rightly  stated  it.  It  is  because  the  defendant  chooses  to 
make  it  part  of  IiIb  answer,  that  the  pUintiff  is  entitled  to  see  it ;  not  because  the 
plaintiff  has  an  interest  in  it  The  principle  is,  that  a  defendant  shall  not  avail  him- 
self of  that  mode  of  concealing  his  defence.  But  whether  that  decision  be  right  or 
wrong,  it  is  quite  distinct  from  the  present  case.  I  apprehend  it  is  a  mistake  to  say, 
that  the  documents  scheduled  are  part  of  the  answer ;  the  schedule  itself  is  part  of 
the  answer.  All  that  the  plaintiff  asks  is,  that  the  defendant  may  set  forth  a  sched- 
ule of  the  documents.  Can  you  except,  because  he  has  set  out  the  documents  in  the 
schedule  instead  of  in  the  bill  ?  You  did  not  ask  that  they  should  be  set  out  in  the 
bill.  If  that  had  been  asked,  the  defendant  must  have  defended  himself  in  the  regu- 
lar way,  and  shown  that  he  was  not  obliged  to  comply  with  your  demand.  But  if 
the  defendant  sets  them  out  in  the  schedule  to  his  answer,  the  question  is,  upon  the 
whole  record,  whether  the  plaintiff  has  such  an  interest  in  them  as  entitles  him  to 
call  for  their  production  ?  "  In  the  same  case  (pp.  544-647),  the  Lord  Chancellor,  in 
another  passage,  Mly  admitted  the  general  doctrine  contained  in  Mr.  Wigram's  two 
propositions.  Mr.  Wigram,  in  the  second  edition  of  his  work  has  commented  at 
large  on  all  the  bearings  of  this  case.  His  observations  are  too  long  to  be  inserted 
here ;  and  any  abridgment  of  them  would  have  a  tendency  to  impair  the  force,  and 
obscure  the  clearness  of  his  reasoning.  The  learned  reader  is  therefore  referred  to 
them  in  the  original  work.  Wigram  on  Discovery  (2d  ed.)  pp.  01-110,  §  154-173; 
Post,  §  859,  and  note. 

1  Ivy  V.  Eekewick,  2  Ves.  Jr.  679;  Mitf.  Eq.  PI.  by  Jeremy,  191.  See  Kimberly 
V.  Sells,  3  Johns.  Ch.  472. 

the  observation  made  by  his  lordship,  re-  point  to  this  result."  See  also  Thomp- 
specting  the  admission  of  counsel  to  the  son  v.  Dunn,  L.  R.  5  Ch.  573 ;  Post,  § 
question  put  by  the    courts  seems  to     600,  note. 
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uses,  under  which  the  testator  was  a  tenant  in  tail  only;  but 
from  which,  as  the  plaintiff  insisted,  it  would,  if  produced, 
appear,  that  a  small  portion  only  of  the  estate  was  so  settled,  and 
that  of  the  residue  the  testator  was  seised  in  fee ;  a  demurrer,  on 
the  ground  that  the  deed  in  question  related  to  the  defendant's 
title,  and  that  the  plaintiff  had  no  interest,  was  allowed.^ 

§  574  a.  Even  an  heir-at-law  has  not  a  right  to  the  inspection 
of  deeds  in  the  possession  of  a  devisee,  unless  he  is  an  heir-in- 
tail  ;  in  which  latter  case,  he  is  entitled  to  see  the  deeds  creating 
the  estate  tail;  but  no  further.^    On  the  other  hand,  a  devisee  is 

^  Wilson  V.  Fonter,  Yoange,  280.  Mr.  Wigram  on  Disoovery  (Ist  ed.  90-146; 
Id.  2d  ed.  1840,  pp.  46-346),  hat  collected  the  authorities  bearing  on  this  point.  Mr. 
Chancellor  Kent,  in  Kimberly  v.  Sells,  8  Johns.  Ch.  467,  472,  held,  that  a  bona  fide 
purchaser,  in  possession  of  an  estate,  is  entitled  to  a  discovery  of  the  grounds  on 
which  his  title  is  sought  to  be  impeached  by  the  defendants  in  the  bill,  who  are 
attempting  to  sell  the  land  of  the  bona  fide  purchaser,  as  the  land  of  another,  under 
whom  be  derived  title.  He  relied  on  the  case  of  Metcalf  v.  Hervey,  1  Ves.  248,  249, 
where  Lord  Hardwicke  is  reported  to  have  said :  "  The  question  comet  to  this : 
whether  any  person,  in  possettion  of  an  estate,  as  tenant  or  otherwise,  may  not  bring 
a  bill  to  discover  the  title  of  a  person,  bringing  an  ejectment  against  him,  to  have  it 
set  out,  and  see  whether  that  title  be  not  in  tome  other.  I  am  of  opinion  he  may,  to 
enable  him  to  make  a  defence  in  ejectment,  even  considering  him  as  a  wrong-doer 
against  everybody."  Lord  Redesdale  cites  the  same  case  as  authority.  Mitf.  £q.  PI. 
by  Jeremy,  63,  54.  Mr.  Wigram  on  Discovery  (1st  ed.  p.  92,  note  (a) ;  see  Id.  2d  ed. 
§  846-884,  pp.  264-294;  Id.  §  379,  pp.  291-294)  denies  the  doctrine,  and  thinks  it  is 
restricted  by  the  subsequent  cases.  See  Hare  on  Discovery,  105, 186-189, 190,  note 
(m),  194,  203,  211.  The  case  of  Bellwood  v.  Wetherell,  1  Y.  &  Coll.  211,  seems 
rather  to  shake  the  authority  of  the  rule  laid  down  by  Lord  Hardwicke,  as  a  general 
rule,  though  it  was  distinguished  from  the  general  class  of  cases  on  this  head.  In 
Bowman  r.  Lygon,  1  Anst.  1,  Lord  Chief  Baron  Eyre  said,  that  the  rule  of  Lord 
Hardwicke  went  very  far,  and  be  should  not  be  inclined  to  follow  it  to  that  extent, 
without  examining  further  into  the  authority  of  the  decision.  Mr.  Hare  has  fully 
discussed  the  subject,  and  has  arrived  at  a  conclusion  somewhat  dififerent  from  that 
of  Mr.  Wigram.  A  distinction  seems  taken  in  some  of  the  cases  between  the  right 
of  the  plaintiff  in  equity,  when  he  is  the  defendant  in  the  suit  at  law,  tc  insist  upon 
a  discovery,  whether  the  defendant  in  the  bill  has  any  title,  and  the  nature  of  that 
title,  and  the  right  to  a  discovery  of  the  evidence  and  documents  in  support  of  the 
title,  which  the  defendant  asserts.  The  former  he  must  disclose ;  the  latter  he  need 
not.  See  Wigram  on  Discovery,  Ist  ed.  92,  note  («) ;  see  Id.  2d  ed.  §  346,  p.  264 ;  Id. 
§  379-384.  pp.  291-294,  Ist  ed. ;  see  Id.  2d  ed.  §  846,  p.  264 ;  Id.  §  879-884,  pp.  291- 
294 ;  Hare  on  Discovery,  §  4.  pp.  203-212.  Lord  Abinger  in  Bellwood  v.  Wetherell, 
1  Y.  &  Coll  216,  seems  to  have  recognized  the  validity  of  the  distinction.  Mr. 
Wigram  thinks,  that  the  defendant  is  bound  to  answer,  whether  he  has  any  title  or 
not ;  but  not  to  disclose  the  nature  of  the  title,  which  lie  asserts.  Wigram  on  Dis- 
covery, 1st  ed.  92,  note  (e) ;  Id.  2d  ed.  p.  284,  §  346.  The  present  state  of  the  authox^ 
ities  seems  to  justify  the  remark  of  Lord  Abinger  in  Bellwood  o.  Wetherell,  1  Y.  & 
Coll.  216,  that,  upon  looking  at  the  cases,  some  of  them  appear  extremely  embar^ 
rassed  and  contradictory,  and  no  steady  principle  is  adopted  in  them. 

2  Cooper,  Eq.  Fl.  ch.  1,  §  4,  pp.  58,  59 ;  Id.  ch.  3,  §  8,  pp.  197, 198.  In  Shaftesbury  v. 
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entitled  against  the  heir-at-law  to  a  discovery  of  deeds  relating 
to  the  estate  devised.^ 

§  574  b.  The  reason  of  this  distinction  may  not  at  first  view 
be  apparent  But  the  ground,  upon  which  it  is  asserted,  is  this. 
The  title  of  an  heir-at-law  is  a  plain  legal  title.  All  the  family 
deeds  together  would  not  make  his  title  better  or  worse.  If  he 
cannot  set  aside  the  will,  he  has  nothing  to  do  with  the  deeds. 
He  must  make  out  his  title  at  law,  unless  there  are  encimibrances 
standing  in  his  way,  which,  indeed,  a  court  of  equity  would 
remove,  in  order  to  enable  him  to  assert  his  legal  title.  But  in 
the  case  of  an  heir-in-tail,  a  will  is  no  answer  to  him;  although 
a  will  established  is  an  answer  to  an  heir-at-law.  An  heir-in- 
tail  has,  beyond  the  general  right,  such  an  interest  in  the  deed, 
creating  the  entail,  that  he  has  a  right  to  the  production  of  it 
But  an  heir-at-law  has  no  interest  in  the  title-deeds  of  an  estate, 
unless  it  has  descended  to  him.^ 

§  574  c.  On  the  other  hand,  a  devisee,  claiming  an  estate  under 
a  will,  cannot,  without  a  discovery  of  the  title-deeds,  maintain  any 
suit  at  law.  The  heir-at-law  might  not  only  defeat  his  suit,  by 
withholding  the  means  to  trace  out  his  legal  title ;  but  he  might 
also  defend  himself  at  law,  by  setting  up  prior  outstanding  encum- 
brances. And  thus  he  might  prevent  the  devisee  from  having  the 
power  of  trying  the  validity  of  the  will  at  law.*  Whether  this 
distinction  is  well  founded,  may,  perhaps,  be  thought  to  admit 
of  some  question.  That  the  devisee  should  in  such  a  case  be  en- 
titled to  a  discovery,  seems  plain  enough.  That  the  heir-at-law 
is  not  equally  well  entitled  to  a  discovery  of  the  deeds,  under 
which  the  estate  is  claimed,  in  order  to  ascertain  the  extent  to 
which  he  is  disinherited,  may  not  appear  quite  so  plain.^ 

AiTow8niith,4  Ves.  71,  Lord  Roeslyn  explained  the  groand  of  the  doctrine  in  favor  of 
the  heir-in-tail ;  that  it  was  removing  an  impediment  preventing  the  trial  of  a  legal 
right.  He  afterwards  added :  "  Permitting  a  general  sweeping  survey  into  all  the 
deeds  of  the  family,  would  be  attended  with  very  great  danger  and  mischief ;  and 
where  the  person  claims  as  heir  of  the  body,  it  has  been  very  properly  stated,  that  it 
may  show  a  title  in  another  person,  if  the  entail  is  not  well  barred."  See  2  Story, 
£q.  Jur.  §  1491. 

1  Cooper,  Eq.  PI.  ch.  1,  §  4,  p.  60 ;  Id.  ch.  8,  §  8,  pp.  197, 198 ;  2  Fonbl.  Eq.  B.  6,  ch. 
S»  §  2 ;  2  Story,  Eq.  Jur.  §  1491. 

«  Shaftesbury  r.  Arrowsmith,  4  Ves.  66,  70,  71 ;  2  Fonbl.  Eq.  B.  6,  ch.  3.  §  2,  and 
not<»  (//).  {h);2  Story.  Eq.  Jur.  §  1492. 

•  Newcastle  v,  Pelham,  8  Vin.  Abr.  Discovery,  M.  PI.  12;  1  Bro.  Pari.  Cas.  892; 
Cooper,  Eq.  PI.  ch.  1,  §  4.  p.  60 ;  2  Story,  Eq.  Jur.  §  1498. 

*  It  is  obvious  that  the  distinction  is  not  satisfactory  to  Mr.  Fonblanqne.    In  2 


492  EQUITY  PLEADINGS.  [CH.  XI. 

§  575.  (7. )  Seventhly.  Another  objection,  which  may  be  taken 
by  way  of  demurrer  to  a  bill  of  discovery  is,  that  it  may  expose 
the  defendant  to  a  penalty  or  a  forfeiture,  or  that  it  may  compel 
him  to  criminate  himself.^  The  rule  is,  that  the  defendant  shall 
not  be  obliged  to  discover  what  may  subject  him  to  a  penalty 
or  forfeiture,  or  criminal  accusation,  and  not  what  mv^t  only.^ 
This  objection  has  already  been  under  consideration  in  treating 
of  demurrers  to  a  bill  for  discovery  and  reliel®  But  a  few  addi- 
tional remarks  and  illustrations  seem  proper  in  this  place. 

§  576.  This  doctrine  seems  founded  on  the  great  principles 
of  constitutional  right,  settled  in  early  times  in  England,  and 
brought  by  our  ancestors  to  America,  by  which  it  is  established, 

Foobl.  £q.  B.  6,  ch.  8,  §  2,  note  (/),  be  m/s  :  "  And  an  heir-at-law,  tliongh  not  entitled 
to  come  into  equity  upon  an  ejectment  bill  for  poneasion,  yet  he  is  entitled  to  oome 
into  equity  to  remove  terms  out  of  the  way,  which  would  otherwise  prevent  his  re- 
coyering  possession  at  law ;  and  also  has  a  right  to  another  relief  before  he  has  es- 
tablished his  title  at  law  ;  viz.,  that  the  deed  and  writ  may  be  produced,  and  lodged  in 
proper  hands  for  his  inspection ;  for  every  heir-at-law  has  a  right  to  a  discovery  by 
what  means  and  under  what  deed  he  is  disinherited."  For  this  he  relies  upon  Har- 
rison V.  Southcote,  1  Atk.  589,  640,  where  Lord  Hardwicke  asserts  the  proposition  in 
tiie  same  language ;  and  Floyer  v.  Sydenham,  Select  Cas.  in  Ch.  2,  which  is  directly 
in  point.  If  it  were  clear  that,  if  the  will  were  established,  the  title  of  the  heir  would 
be  gone,  the  objection  to  a  bill  of  discovery  by  him  miglit  not  be  unreasonable ;  for 
then  he  would  have  no  title  to  the  estate,  and  of  course  no  title  to  a  discovery  of  the 
deeds  of  it  But  it  may  depend  upon  the  very  terms  of  the  instrument,  as  a  settle- 
ment, or  the  boundaries  stated  in  different  deeds,  where  the  purchase  has  been  of 
dilferent  parcels  at  different  times,  whether  he  is  disinherited  or  not.  In  such  a  case 
an  inspection  may  be  very  important  to  him.  See  Cooper,  £q.  PI.  ch.  3,  §  3,  p.  198 ; 
Aston  v.  Exeter,  6  Yes.  288 ;  Hylton  v.  Morgan,  6  Yes.  294 ;  2  Story,  Eq.  Jur.  §  1498. 

1  Chauncey  v.Tahourden,  2  Atk.  393;  Mitf.  Eq.  PI.  by  Jeremy,  191,  286 ;  Cooper, 
Eq.  PI.  204,  206,  207 ;  2  Story,  Eq.  Jur.  §  1494 ;  Beames,  Eq.  PI.  268-271 ;  Marsh  o. 
Davison,  9  Paige,  680 ;  Brownell  o,  Curtis,  10  Paige,  210 ;  Ante,  §  621-626 ;  [Adams 
V.  Porter,  1  Cush.  170;  Taylor  v.  Brnen,  2  Barb.  Ch.  801.]  Lord  Redesdale  has 
summed  up  the  general  result  of  the  authorities  on  this  subject  in  the  following 
words :  "  It  is  a  general  rule,  that  no  one  is  bound  to  answer,  so  as  to  subject  himself 
to  punishment,  in  whatever  manner  that  punishment  may  arise,  or  whatever  may  be 
the  nature  of  the  punishment.  If,  therefore,  a  bill  requires  an  answer,  which  may 
subject  the  defendant  to  any  pains  or  penalties,  he  may  demur  to  so  much  of  the  bill ; 
as  if  a  bill  charges  anything,  which,  if  confessed  by  the  answer,  would  subject  the 
defendant  to  any  criminal  prosecution,  or  to  any  particular  penalties,  as  an  usurious 
contract,  maintenance,  champerty,  simony.  And  in  such  cases,  if  the  defendant  is 
not  obliged  to  answer  the  facts,  he  need  not  answer  the  circumstances,  though  they 
have  not  such  an  immediate  tendency  to  criminate."  Mitf.  Eq.  PI.  by  Jeremy,  194. 
196,  and  the  cases  there  cited.  Mr.  Raithby,  in  his  learned  note  to  Bird  v,  Hardwicke, 
1  Yem.  110,  note  (I),  has  collected  the  great  body  of  the  authorities  on  this  subject 

s  Harrison  v.  Southcote,  1  Atk.  630;  Post,  §  697. 

*  Ante,  §  624,  626. 
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that  no  man  is  bound  to  accuse  himself  of  any  crime,  or  to  fur- 
nish any  evidence  to  convict  himself  of  any  crime.  The  maxim 
of  the  common  law  is,  nemo  tenetur  seipsum  prodere.^  It  con- 
stituted one  of  the  just  objections  to  the  court  of  Star  Chamber, 
that,  in  criminal  informations,  it  compelled  the  party  accused 
to  answer  upon  oath  to  the  accusation;  and  thus,  in  arbitrary 
times,  became  an  instrument  of  gross  oppression  and  injustice.^ 
But  the  Court  of  Chancery  has  always  steadily  refused  to  com- 
pel any  man  to  criminate  himself,  and,  by  analogy,  to  disclose 
any  fact  which  will  subject  him  to  a  penalty  or  forfeiture ;  and 
it  has  thus  assisted  in  carrying  into  complete  effect  the  benign 
maxim  of  the  common  law  above  alluded  to.^  So,  that  it  is  the 
just  boast  of  Lord  Hardwicke,  that  the  general  rule,  established 
with  great  justice  and  tenderness  in  the  law  of  England,  is  fully 
recognized  and  acted  on  in  courts  of  equity,  that  no  person  shall 
be  obliged  to  discover  what  may  tend  to  subject  him  to  a  penalty 
or  punishment,  or  to  that  which  is  in  the  nature  of  a  penalty  or 
punishment.^ 

§  677.  The  doctrine  is  not  confined  to  cases  where  the  ques- 
tion or  answer  has  a  direct  tendency  to  criminate  the  defendant, 
or  to  expose  him*  to  a  penalty  or  forfeiture ;  but  it  goes  further, 
and  protects  him  from  answering  any  question  which  may  form 
a  link  in  the  chain  by  which  such  a  case  is  to  be  established.^ 
For  it  has  been  well  observed  by  an  eminent  judge,  that  in  no 
stage  of  the  proceedings  in  a  court  of  equity  can  a  party  be 
compelled  to  answer  any  question  accusing  himself,  or  any  of  a 
series  of  questions  that  has  a  tendency  to  that  effect;  the  rule  in 
these  cases  being,  that  the  defendant  is  at  liberty  to  protect  him- 

1  Attorney  General  i;.  Doplestis,  Parker,  169. 

*  Cooper,  £q.  PL  202,  203 ;  Hare  on  DiBOovery,  181-166 ;  Beamet,Eq.  PI.  26S-270. 

*  See  3  Black.  Com.  100, 101. 

*  Harrison  v,  Sonthcote,  2  Yes.  894.  [Where  a  foreigner,  sojonming  in  England, 
declined  to  produce  certain  docnments,  because  they  would  expose  him  to  criminal 
prosecution  in  Mb  own  country,  the  objection  was  not  allowed.  King  of  Two  Sicilies  v. 
Willcoz,  1  Sim.  h.  s.  301.  Lord  Cranworth  here  said,  that  he  was  unable  to  find 
a  single  authority  upon  this  point,  but  he  deemed  the  objection  untenable  in 
principle,  (a)] 

*  Southall  V. ,  Younge,  808,  817;  Pazton  v.  Douglas,  16  Yes.  242;  a.  c  19 

Yes.  226 ;  Mitf  Eq.  PL  by  Jeremy,  194 ;  Cooper,  Bq.  PI.  208,  204 ;  Chauncey  v, 
Tahoorden,  2  Atk.  892 ;  Lee  o.  Read,  6  Bear  881. 


(a)  See  United  States  d.  McRae,  L.  B.  8  Ch.  79 ;  L.  B.  4  Eq.  827 ;  Republic  of 
Peru  V,  Dreyfus,  88  Ch.  D.  848; 
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self  against  answering,  not  only  the  direct  question,  whether  he 
did  what  was  illegal,  but  also  every  question,  fairly  appearing  to 
be  put  with  a  view  of  drawing  from  him  an  answer,  containing 
nothing  to  affect  him,  except  that  it  is  one  link  in  a  chain 
of  proof,  that  is  to  affect  him.^  The  rule  is  carried  even  to  a 
greater  extent,  that  the  defendant  cannot,  by  his  own  agreement, 
waive  the  benefit,  for  the  law  places  it  around  him  for  his 
protection.* 

^  Lord  EldoD,  in  Pnztoii  v.  Douglas,  19  Yes.  226;  b.  c.  16  Yes.  280;  Ez  parte 
Symes,  11  Yes.  625 ;  East  India  Co.  v.  Campbell,  1  Yes.  246 ;  Lee  i*.  Read,  6  Beav. 
881.  In  this  case  Lord  Langdale  said :  "  As  to  the  principle  upon  which  the  coart 
acts  in  these  cases,  there  is,  I  apprehend,  no  doubt  whatever.  A  defendant  is  not  to 
be  called  upon  to  discover  the  principal  fact,  or  any  one  of  a  long  series  or  chain  of 
facts  which  may  contribute  to  establish  a  criminal  charge  against  himself.  He  may 
protect  himself  by  demurrer,  plea,  or  answer,  or  in  any  way  in  which  he  can  bring 
the  matter  fairly  under  the  consideration  of  the  court  It  being  a  right  to  protec- 
tion given  to  him  by  the  law,  I  apprehend  he  cannot,  by  any  agreement,  deprive 
himself  of  the  benefit  of  it  The  point  comes  before  me  rather  suddenly  this  room- 
ing ;  but  I  think  I  recollect  a  case  in  which  it  was  held  that  a  defendant  cannot  make 
an  agreement  by  which  he  is  to  deprive  himself  of  that  right  to  protection  which  by 
law  he  is  entitled  to.  If  that  be  so,  he  might,  under  his  hand  and  seal,  have  cove- 
nanted to  put  in  a  full  and  perfect  answer  to  every  interrogatory,  and  yet,  after  hav- 
ing done  that,  he  might  claim  the  protection  of  the  law  of  this  court,  in  respect  of 
the  discovery  required  of  him.  To  what  extent  that  may  go,  it  is  not  necessary  for 
me  to  state  upon  the  present  occasion ;  because  all  that  has  happened  here  is,  that 
after  the  indictment  was  preferred,  the  defendants  obtained  an  enlargement  of  the 
time,  which  they  agreed  should  be  peremptory.  For  anything  I  can  see  here,—  for 
anything  that  has  been  argued  or  alleged  to  the  contrary,  —  there  is  not  one  fact  in 
this  bill  which  must  not  necessarily  be  proved  at  the  hearing  of  that  indictment  It 
has  been  argued,  that  possibly  it  might  not  be  so ;  but  all  the  facts  stated  both  in  the 
original  and  amended  bill,  so  far  as  I  have  heard  them,  are  facts  which  constitute 
part  of  the  narrative,  and  of  that  statement  of  drcunistances  which  must  necessa- 
rily be  brought  before  the  jury  upon  the  trial.  Now,  if  this  be  so,  the  defendants 
might  undoubtedly  protect  themselves  in  this  suit,  by  stating  that  there  was  a  crimi- 
nal prosecution  pending  against  them,  and  thatthey  could  not  answer  any  one  of  the 
facts  stated  in  this  bill,  without  contributing  towards  the  establishment  of  that  crim- 
inal charge.  The  question  is,  whether,  under  the  circumstances  of  the  case,  they  are 
at  all  bound  to  do  that ;  and  I  cannot  agree  with  the  plaintiff's  counsel,  that  the  rule 
laid  down  in  these  cases,  must  be  extended  to  any  case  whatever,  or  that  we  shall 
have  defendants  coming  here  every  day  and  asking  an  enlarged  time  to  answer,  be- 
cause, forsooth,  there  might  be  some  criminal  charge  at  the  same  time  brought,  or 
about  to  be  brought,  the  prosecution  of  which  would  be  facilitated  by  the  discovery 
made  to  the  biU.  This  is  not  the  case  here.  The  case  is,  that  an  indictment  has  been 
actually  preferred  since  the  commencement  of  the  proceedings  here  pending,  and  at 
the  very  time  the  defendants  are  called  upon  to  put  in  an  answer,  which  must  neces- 
sarily discover  those  very  matters  which  will  be  in  issue  at  the  trial." 

^  Lee  V,  Read,  6  Beav.  881,  386.  [If  the  defendant  has  already  disclosed  sufficient 
to  convict  him,  he  may  still  decline  to  answer  further.  King  of  Two  Sicilies  v.  Willr 
cox,  1  Sim.  H.  B.  301 ;  disapproving  Ewing  v.  Osbaidiston,  6  Sim.  606.] 
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§  578.  It  has  been  also  remarked,  that  it  is  impracticable  to 
lay  down  any  general  rule,  as  to  the  extent  to  which  collateral 
questions,  asked  in  a  bill,  may  involve  the  objection  last  above 
stated.  The  varieties  of  circumstances,  which  may  arise  in  the 
course  of  human  transactions,  are  infinite,  and  there  are  few,  if 
any  facts,  which  may  not,  in  some  conceivable  case,  form  a 
natural  or  an  accidental  ingredient  in  the  evidence  of  a  crime.  ^ 
In  many  cases  the  line  of  distinction  may  be  very  clear  between 
the  questions  which  are  within  the  reach  of  the  objection,  and 
those  which  are  without  it.  But  in  others  the  line  must  be 
extremely  obscure;  and  the  rule  to  be  applied  must  rest  upon 
the  exercise  of  a  sound  discretion  under  all  the  particular  cir- 
cumstances of  the  case  before  the  court.  ^    Thus,  for  example, 

1  Hare  on  Discovery,  164, 166. 

s  Lord  Eldon,  in  commenting  on  this  subject,  in  Paxton  v.  Douglas,  19  Ves.  228, 
used  the  following  language :  "  I  have  looked  into  aU  the  cases,  and  I  find  the  dis- 
tinctions between  questions  supposed  to  have  a  tendency  to  criminate,  and  questions 
to  which  it  is  supposed  answers  may  be  given,  as  having  no  connection  with  the 
other  questions,  so  very  nice,  that  i  can  only  say,  the  strong  inclination  of  my  mind 
is  to  protect  the  party  against  answering  any  question,  not  only  that  has  a  direct 
tendency  to  criminate  liim,  but  that  forms  one  step  towards  it ;  and  that,  as  these 
interrogatories  are  framed,  this  party  cannot  be  compelled  to  answer/'  The  vice- 
chancellor  (Sir  A.  Hart),  in  Green  v.  Weaver,  1  Sim.  426,  used  the  following  lan- 
guage :  "  Now,  that  the  rule  of  a  court  of  equity  is,  that  a  man  shall  not  be  com- 
pelled to  answer  to  any  facts  which  may  tend  to  criminate  him,  or  subject  him  to 
penalties,  or  forfeitures,  is  undeniable.  But  the  due  application  of  this  rule  to  the 
circumstances  of  individual  cases  has  been,  at  all  times,  a  matter  of  much  contro- 
versy ;  and  so  much  so,  that,  I  believe  not  less  than  one  hundred  cases  are  to  be 
found  in  the  reports,  in  wliich  the  question  was,  whether  the  defendant  was,  or  not, 
bound  to  give  the  discovery  sought  for.  The  due  application  of  the  rule  to  the 
present  case,  is  that  which  I  have  labored  to  arrive  at."  He  afterwards  added: 
"  The  reasoning  of  Lord  Eldon,  in  the  cases  of  the  East  India  Company  v,  Neave, 
and  Paxton  v.  Douglas,  implies,  that  he  assents  to  the  principle  that  a  man  may,  by 
bis  conduct,  incur  an  obligation  to  discover  the  facts,  although  that  discovery  may, 
incidentally,  subject  him  to  pecuniary  obligations.  Paxton  v.  Douglas  has  been  a 
good  deal  relied  upon  by  the  other  side ;  and  I  am  free  to  confess,  that  that  case  did 
perplex  me  excessively  by  some  of  the  dicta  laid  down  by  that  great  Judge  ;  for  he 
went  there  to  the  extent  of  stating,  not  only  that  a  man  should  not  make  a  discovery 
that  would  subject  himself  directly  to  penalty  or  criminal  prosecution,  but  that 
every  question  leading  incidentally  to  that  conclusion,  would  be  likewise  equally 
objectionable.  Now,  when  one  comes  to  look  at  that,  as  a  proposition  unexplained, 
one  cannot  help  seeing,  that  the  true  principle  of  a  bill  in  equity  is,  that  every  state- 
ment of  fact  in  every  bill  ought  to  be  incidentally  leading  to  the  same  conclusion, 
ultimately,  as  the  prayer  of  the  bill  does  lead  to ;  for  the  fact  is  either  conducive  to 
the  general  result,  or  it  is  unimportant  and  irrelevant  But  I  take  Lord  Eldon  to  hare 
meant  (and  which  perhaps  is  not  very  ftiHy  explained  in  the  report,  and  which  sat- 
isfied my  mind  a  good  deal),  not  that  eveiy  ikct  which  may  lead  to  the  efi'ect  of  tub- 
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considering  to  what  an  extent  the  doctrine  of  the  courts  of  com- 
mon law  of  late  years  has  gone,  with  reference  to  criminality  by 
combination  and  conspiracy,  it  would  be  difficult  to  extract  from 
the  apparent  grasp  of  that  doctrine,  nine-tenths  of  the  bills  in 
equity,  which  charge  combination  and  conspiracy.^  Yet  every 
such  allegation  is  always  answered  by  the  defendants ;  and  in- 
deed seems  ordinarily  requii'ed,  as  necessary,  or  at  least  as 
proper  in  every  answer.  Some  illustrations  of  this  difficulty 
have  already  been  incidentally  introduced,  and  some  will  occur 
in  the  subsequent  remarks. 

§  578  a.  It  is  also  important  to  remark,  that,  in  every  bill  of 
discovery,  if  the  plaintiff  seeks  a  discovery  of  matter  which 
might  subject  the  defendant  to  a  criminal  prosecution,  and  also 
seeks  a  discovery  of  other  legitimate  matter,  it  is  his  duty  to 
separate  the  two  from  each  other ;  for  if  they  are  so  mixed  up  or 
connected,  that  if  either  by  inference,  or  by  exclusion,  they  may 
lead  to  a  disclosure  which  might  subject  the  defendant  to  such 
a  prosecution,  the  defendant  will  not  be  bound  to  answer  any 
portion  of  it.' 

jecting  a  defendant  to  a  penalty  is  objectionable,  but,  where  the  sole  gist  and  object 
of  the  suit  is  to  convict  a  man  in  a  penalty,  where  there  would  be  no  other  purpose 
bat  to  have  relief  in  a  coart  of  equity  on  the  footing  of  penalty,  that,  as  a  court  of 
equity  does  not  reliere  on  penalty,  it  will  not  give  any  incidental  discoTcry.  That 
is  the  way  I  reconcile  and  get  rid  of  the  dicta  laid  down  in  Paxton  o.  Douglas.  But, 
however,  when  one  loolcs  at  what  Lord  Eldon  did,  in  point  of  declaration,  in  the 
other  cases,  and  most  especially  in  the  case  of  Ex  parte  Dyster,  one^  cannot  help 
thinking  that  he  could  not  have  intended  to  lay  down  the  doctrine  in  a  general  unre- 
stricted manner."    See  also  Ex  parte  Symes,  11  Ves.  626. 

1  Mayor  of  London  v.  Levy,  8  Ves.  404 ;  Mitf.  Eq.  PI.  by  Jeremy,  40,  41 ;  Ante, 
§  80  and  note ;  Chetwynd  o.  Lindon,  2  Ves.  460.  See  Union  Bank  v.  Barker,  3  Barb. 
Ch.  868.] 

<  Litchfield  v.  Bond,  6  Beay.  88,  94.  On  this  occasion.  Lord  Langdale  said :  *'  It 
is  the  duty  of  the  plaintiff  in  framing  his  record,  and  in  asking  for  discovery,  to  sep- 
arate the  matters  to  which  he  is  entitled  to  an  answer,  from  those  which  he  cannot 
legally  call  upon  the  defendant  to  discover.  My  attention  has  not  specifically  been 
called  to  all  the  interrogatories,  and,  pending  an  argument,  it  is  impossible  to  read 
them  through  with  that  attention  which  a  case  of  this  kind  requires ;  but  my  im- 
pression is,  that  the  subjects  in  respect  of  which  discovery  might  have  been  legiti- 
mately asked  for,  and  which  the  defendant  was  bound  to  give,  are  more  or  less 
mixed  up  with  interrogatories  and  questions  which  the  defendant  is  not  bound  to 
answer,  for,  if  answered,  they  might  lead  to  discovery  tending  to  subject  him  to  pr(«- 
ectttion  for  penalties.  I  think  that  this  ought  not  to  have  been  done.  If,  upon  look- 
ing at  the  interrogatories,  and  the  statements  on  which  they  are  founded,  I  find  inter- 
rogatories quite  distinct  and  independent  from  the  criminal  matter,  it  may  be  right  to 
call  upon  the  defendant  to  answer  them ;  but  if  they  are  not  distinct  and  independ- 
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§  579.  With  these  principles  in  view,  let  us  now  proceed  to 
the  consideration  of  the  different  branches  of  the  foregoing 
objection,  and,  first,  in  regard  to  penalties  and  forfeitures. 
Here,  as  we  have  seen,  the  objection  may  be  taken  by  demurrer, 
not  only  to  a  discovery  of  what  may  directly  subject  the  party  to 
a  penalty  or  forfeiture,  but  to  a  discovery  of  what  may  have  a 
tendency  to  the  same  effect^  Thus,  for  example,  if  a  daughter 
is  to  forfeit  her  portion,  in  case  she  marries  without  consent  of 
her  parent)  or  another  party;  or  if  a  widow  is  to  forfeit  her 
jointure  or  other  provision  under  a  will,  in  the  event  of  her 
marrying  again ;  each  of  them  may  demur  to  a  bill  of  discovery, 
brought  to  discover  the  fact  of  a  marriage,  which  would  occasion 
the  forfeiture.* 

ent  which  I  think  is  the  case  with  regard  to  those  to  which  my  attention  has  been 
particohurlj  called,  bat  are  mixed  up  with  other  matters,  or  so  connected  with  them, 
either  by  way  of  inference  or  by  way  of  exclusion,  that  they  might  lead  to  a  disclos- 
ure of  circumstances  which  would  subject  this  defendant  to  be  prosecuted  for  tlie  of- 
fence with  which  he  is  charged,  then  I  think  the  doctrine  of  this  court  would  induce 
me  to  say  that  these  exceptions  to  the  master's  report  must  be  overruled."  [In  a  bill 
against  stock-brokers  for  a  discovery  of  certain  sales  of  stock,  the  answer  by  the  de- 
fendants, that  some  of  the  sales  were  illegal  time  bargains,  does  not  excuse  them  from 
answering  as  to  the  legal  matters.  Fisher  v.  Price,  11  Beav.  194.  See  Robinson  v, 
Lamond,  16  Jur.  240 ;  s.  c.  2  £ng.  Rep.  144.    Short  v.  Mercier,  2  De  G.  &  Sm.  635.] 

^  Ante,  §  521,  522;  Attorney  General  v,  Lucas,  2  Hare,  666. 

<  Cooper,  Eq.  PI.  206,  207 ;  Wrottesley  v.  fiendish,  8  P.  Wms.  285 ;  Chauncey  v. 
Tshourden,  2  Atk.  893;  Chancey  v.  Fenhonlet,  2  Yes.  265;  Taylor  i;.  Rudd,  2  Ch. 
Cas.  241 ;  Monnins  v,  Munnins,  2  Ch.  Rep.  68 ;  Mitf.  Eq.  PL  by  Jeremy,  197 ;  Attor- 
ney General  o.  Duplessis,  Parker,  167-160,  where  many  of  the  cases  are  collected ; 
Hare  on  Discovery,  140-144.  A  very  nice  distinction  has  been  taken  on  this  sub- 
ject ;  namely,  between  the  case  of  a  devise  with  a  condition  of  forfeiture  upon  mar- 
riage, and  a  devise  with  a  limitation  over  in  case  of  marriage.  In  the  former  case, 
the  demurrer  is  good ;  in  the  latter,  it  is  said  that  it  is  bad.  Thus,  where  a  man  by 
will  gave  an  estate  to  his  wife,  whilst  she  continued  a  widow,  with  a  limitation  over 
in  case  of  her  second  marriage ;  and  the  remaindex^man  filed  a  bill  against  the  widow 
to  compel  a  discovery  of  her  second  marriage ;  Lord  Talbot  ovemiled  a  demurrer  to 
the  discovery,  upon  the  ground  that  it  was  not  a  case  of  forfeiture,  but  of  a  condi- 
tional limitation.  (See  the  case  cited,  2  Atk.  898.)  Lord  Hardwicke  seems  to  have 
admitted  the  distinction.  Boteler  t^.  AUington,  3  Atk.  457 ;  Mitf.  Eq.  PL  by  Jeremy, 
197,  198,  286,  287;  Jordan  v.  Holcombe,  Ambler,  209;  Chauncey  v.  Tahoiirden,  2 
Atk.  398;  Lucas  v.  Evans,  8  Atk.  260;  Chancey  v,  Fenhoulet,  2  Yes.  265.  But 
where  a  devise  was  to  a  wife,  during  her  widowhood,  and,  if  she  should  marry 
again,  then  to  a  daughter,  provided  that  if  the  wife  married  and  survived  the  daugh- 
ter, the  estate  should  return  to  her,  Lord  Hardwicke  held,  that  a  demurrer  to  the 
discovery  was  good,  because  the  remainder  over  was  in  effect  limited  to  a  marriage 
in  the  lifetime  of  the  daughter,  and  therefore  was  by  way  of  forfeiture.  Jordan  v, 
Holcombe,  Ambler,  200,  210.  The  truth  is,  that,  in  all  these  cases,  the  discovery  in 
effect  sought  to  establish  a  forfeiture ;  and  the  limitation  over  was,  in  Chancey  v. 

32 
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§  580.  Upon  the  same  ground  where  the  lessee  is  restrained 
from  assigning  his  lease  without  license,  upon  the  pain  of  a  for- 
feiture thereof,  a  demurrer  will  lie  to  a  bill  of  discovery  filed 
against  him,  to  compel  him  to  discover  whether  he  has  made 
such  an  assignment  without  license.^  So,  if  a  bill  is  brought 
for  a  discovery  of  waste  done  by  a  tenant,  a  demurrer  will  lie, 
unless  the  penalty  or  forfeiture  attached  thereto  is  waived.^  So, 
if  a  bill  should  seek  a  discovery  of  any  matter  which  would  sub- 
ject the  defendant  to  the  forfeiture  or  loss  of  any  office  or  fran- 
chise held  by  him  by  a  process  of  quo  warranto;^  or  which  would 
subject  him  to  the  loss  of  a  seat  in  parliament;*  in  either  case 
it  would  be  demurrable. 

§  581.  Upon  the  same  ground,  where  a  bill  was  brought  by 
an  underwriter  on  a  policy  of  insurance,  suggesting  a  fraudulent 
loss  of  a  ship,  and  that  the  ship  was  bound  from  Ireland  to  a  port 
in  France,  with  wool  on  board,  and  praying  for  a  discovery  of 
the  goods,  which  were  on  board,  it  was  held  that,  as  such  ex- 
portation of  wool  was  within  the  prohibition  of  an  act  of  parlia- 
ment, which  would  subject  the  defendant  to  penalties  or  forfeit- 
ures, he  was  not  bound  to  answer  the  bill  on  this  point,  because 
the  discovery  might  have  a  tendency  to  criminate  himself.^ 

§  582.  So,  if  a  bill  should  be  brought  to  set  aside  an  usurious 
contract,  and  in  the  interrogatory  part  of  it  should  ask  the  defend- 
ant what  rate  of  interest  he  agreed  to  take,  the  defendant  would 
have  a  right  to  demur  to  the  discovery  thus  sought;  for  he  could 

Fenhoulet,  2  Yes.  266,  held  by  Lord  Hardwicke  not  to  change  the  right  of  the  de- 
fendant to  protect  herself  from  a  discovery.  I  cannot  but  think  with  Mr.  Beames 
(Beames,  Eq.  PI.  205-267)  that  the  distinction  is  wholly  unsatisfactory.  Mr. 
Raithby  seems  equally  dissatisfied  with  the  distinction.  See  Kaithby*s  note  to  Bird 
V.  Hardwicke,  1  Vem.  110;  Mitf.  Eq.  PI.  by  Jeremy,  197,  198;  Cooper,  Eq.  PI.  207. 
But  a  bill  to  discover  a  promise  of  marriage  in  aid  of  an  action  for  a  breach  of  the 
promise  does  not  seem  liable  to  the  same  objection,  for  it  is  merely  for  the  discovery 
of  a  contract  Vaughan  v.  Aldridgc,  Forrest,  42 ;  Cooper,  Eq.  PI.  204 ;  Heathcoate  r. 
Fleete,  2  Vem.  442 ;  Morse  v.  Buck  worth,  2  Vern.  448 ;  Hare  on  Discovery,  146, 147. 

1  Mitf.  Eq.  PI.  by  Jeremy.  107 ;  Cooper,  Eq.  PL  207 ;  Uxbridge  v.  SUveland,  1 
Yes.  56 ;    Lansing  v.  Pine,  4  Paige,  639. 

«  Mitf.  Eq.  PI.  by  Jeremy,  197 ;  Chauncey  v.  Tahourden.  2  Atk.  893;  Boteler  v. 
Allington,  3  Atk.  457  ;  Fane  v.  Atlee,  1  Eq.  Abr.  77,  pi.  15. 

*  Cooper,  Eq.  PI.  207;  Attorney  General  v.  Reynolds,  1  Eq.  Abr.  181;  Mitf  Eq. 
PI.  by  Jeremy,  197  ;  Ante,  §  563. 

«  Cooper,  Eq.  PI.  207  ;  Honey  wood  t^.  Selwin,  3  Atk.  276. 

ft  Duncalf  i^.  Blake,  1  Atk.  52 ;  Mr.  Raithby's  note  to  Bird  r.  Hardwicke,  1  Vem. 
110,  note  (1),  111 ;  Mitf.  Eq.  PL  by  Jeremy,  285,  286 ;  Attorney  General  v.  Cresner, 
Parker,  279. 
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not  set  forth  what  interest  he  agreed  to  take,  without  discovering, 
at  the  same  time,  the  very  interest  he  had  taken.  ^ 

§  583.  Upon  the  same  gromid,  a  defendant  may,  in  the  same 
manner,  demur  to  a  discovery,  which  may  subject  him  to  any- 
thing in  the  nature  of  a  penalty  or  forfeiture.  As,  for  example, 
where  (before  the  statute  of  18  Gteo.  III.  ch.  60)  a  discovery  was 
sought,  whether  the  defendant  was  educated  in  the  Popish  reli- 
gion, by  which  he  might  have  incurred  the  incapacities  stated  in 
the  statute  of  11  and  12  Will.  III.  ch.  4,  the  bill  was  held  de- 
murrable.^ For  it  was  said,  that,  under  the  rule  that  a  man  is 
not  obliged  to  accuse  himself,  is  implied  that  he  is  not  bound  to 
discover  a  disability  in  himself ;  and  there  is  no  difference  be- 
tween the  forfeiture  of  a  thing  vested,  and  a  disability  to  take  a 
thing,  inflicted  as  a  penalty.^  Nor  is  the  protection  limited  to 
the  party  himself;  but  it  extends  to  persons  claiming  under  him, 
whether  they  are  devisees,  or  are  purchasers ;  for  they  are  enti- 
tled to  the  same  privileges,  and  take  the  estate  under  the  same 
circumstances.^ 

§  584.  Upon  a  similar  ground,  it  has  been  held,  that  a  de- 
murrer lies  to  a  bill  against  a  clergyman,  to  discover  whether, 
after  institution  to  one,  he  has  not  been  presented  to  a  second 
living,  whereby,  under  the  statute  of  21  Henry  VIII.  the  first 
benefice  would  have  become  void;  for  it  is  in  the  nature  of  a 
forfeiture.*  So,  where  a  bill  is  brought  against  a  bankrupt,  to 
discover  whether  he  has  not  committed  acts  of  bankruptcy,  the 
same  objection  may  be  taken  by  demurrer ;  for  the  proceedings 
against  him,  under  the  bankrupt  laws,  are  in  the  nature  of  a 
penalty ;  and  he  shall  not,  in  such  a  case,  be  compelled  to  say, 
whether  he  intended  to  defraud  his  creditors.^  But  he  may  be 
compelled  to  answer  whether  he  has  traded  or  not^ 

§  585.  For  the  same  reason,  where  a  bill  of  discovery  was 
brought  against  a  defendant,  requiring  him  to  discover  whether 

1  Chaunoej  v.  Tahourden,  2  Atk.  393 ;  Suffolk  r.  Green.  1  Atk.  460. 
>  Mitf.  £q.  PI.  by  Jeremy,  108,  286;  Jones  v.  Meredith,  Com.  661,670-672  ;  Raith- 
bj's  note  to  Bird  v.  Hardwicke,  1  Vem.  1 10 ;  Wjnn  v.  Doughty,  2  Eq.  Abr.  77. 

*  Smith  i;.  Read,  1  Atk.  626 ;  Attorney  General  v.  Duplessis,  Parker,  167,  168. 

^  Smith  u.  Read,  1  Atk.  626;  Harrison  v.  Southcote,  1  Atk.  628,  638,  689;  a.  c.  2 
Ves.  889,  896;  Boteler  v.  AUington,  8  Atk.  467;  Parkhurst  v,  Lowten,  1  Mer.  891. 
ft  Boteler  v.  AUington,  3  Atk.  467 ;  Mitf.  Eq.  PI.  by  Jeremy,  198. 

*  Chambers  v.  Thompson,  4  Bro.  Ch.  484,  and  Mr.  Belt's  note  (3). 
7  Ibid. 
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he  was  married,  or  had  an  issue  male,  or  gave  out  that  he  had 
such,  it  was  held,  that  the  party  was  not  bound  to  discover 
whether  he  was  married,  or  not,  or  whether  he  had  illegitimate 
issue,  or  not ;  for  that  might  subject  him  to  ecclesiastical  cen- 
sures.^ But  he  was  bound  to  answer  whether  he  had  legiti- 
mate issue,  or  not ;  for  that  would  not  subject  him  to  any  such 
censures.  2 

§  586.  The  same  reasoning  would  seem  to  apply  to  the  case  of 
a  defendant  who  should  be  called  upon  by  a  bill  to  discover 
whether  he  is  an  alien,  or  not,  whereby  he  would  be  deprived  of 
an  estate  then  vested*  And  it  was  accordingly  so  held  by  Lord 
Hardwicke.^  But  it  has  since  been  held  otherwise  by  the  House 
of  Lords,  upon  the  ground,  that  the  legal  disability  or  incapacity 
of  an  alien  is  not  a  penalty  or  a  forfeiture ;  for  a  penalty  or  for- 
feiture is  inflicted  for  some  act  or  neglect;  but  the  disability  of 
an  alien  to  hold  lands  arises  from  the  policy  of  the  law,  without 
any  such  act  or  neglect.^ 

1  Finch  V.  Finch,  2  Ves.  491,  493 ;  Mitf.  Eq.  PL  by  Jeremy,  197, 286;  Cooper,  Eq. 
PI.  205 ;  Beames,  PI.  in  £q.  261,  264,  265 ;  Brownsword  v,  Edwards,  2  Ves.  248,  245 ; 
Post,  §  588. 

s  Ibid. 

s  Finch  v.  Finch,  2  Yes.  494. 

«  Attorney  General  v.  Duplessis,  Parker,  144, 158, 168, 164 ;  a.  c.  2  Yes.  286 ;  Mitf. 
Eq.  PI.  by  Jeremy,  286;  Da  Hourmelin  r.  Sheldon,  1  Beay.  79,  91.  See  alto  Smith 
r.  Read,  1  Atk.  527 ;  a.  o.  cited  Parker,  157.  This  distinction  between  the  cases  of  a 
disability  from  alienage,  and  a  disability  imposed  by  statute,  does  not  seem  to  be 
founded  upon  grounds  entirely  satisfactory.  In  each  case,  the  e£Fect  of  the  discovery 
is,  to  seek  a  forfeiture  of  an  estate  already  vested.  Lord  Hardwicke  on  one  oocaaioo 
(Smith  V.  Read,  1  Atk.  527)  said:  "  There  is  no  difference  between  a  forfeiture  of  a 
thing  vested,  and  a  disability  to  take,  inflicted  as  a  penalty."  Tet  he  added,  in  the 
same  case :  "  In  the  cases  of  aliens,  bastards,  &c.,  there  is  a  difference,  where  the  dis- 
ability arises  from  the  rules  of  law,  and  where  it  is  imposed  as  a  penalty."  Is  not 
the  forfeiture  of  an  estate  taken  by  an  alien,  in  substance,  a  penalty  for  his  assuming 
to  purcliase  and  hold  real  esUte  ?  Lord  Redesdale  (Mitf.  Eq.  PI.  by  Jeremy,  197) 
admits  the  existence  of  the  distinction,  stating  that  a  discovery  may  be  required  of  a 
matter,  which  would  show  the  defendant  incapable  of  having  any  interest  or  title. 
But  that  would  seem  to  apply  to  the  case  of  Papists,  as  well  as  of  aliens.  See  also 
Hare  on  Discovery,  145-147.  Mr.  Beames  (Pleas  in  Equity,  267)  dissents  from  the 
doctrine,  and  makes  the  following  important  suggestions  :  "  This  leads  us  to  notice 
further  a  qualification  of  the  general  rule,  arising  out  of  the  discussions  which  took 
plnce  in  the  case  just  alluded  to.  Upon  an  information  on  behalf  of  the  Crown,  in  or- 
rl^r  to  discover  whether  the  defendant  were  an  alien,  &c.,  it  was  resolved  that  the 
defendant  was  bound  to  give  the  discovery,  the  legal  disability  of  an  alien  not  being  a 
penalty  or  a  forfeiture.  There  are  two  observations  which  obviously  present  themselves 
upon  this  case,  the  firat  applicable  to  the  language  of  it,  the  second  applicable  to  the 
doctrine  of  it.    With  respect  to  the  language  of  this  decision,  it  seems  not  veiy  accu- 
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§  687.  And  in  cases  to  which  the  objection  applies,  that  the 
discovery  will  involve  the  party  in  a  penalty  or  a  forfeiture,  it  is 
wholly  immaterial,  whether  the  discovery  be  sought  in  an  origi- 
nal bill  in  aid  of  an  action  at  law,  or  in  a  cross  bill  in  aid  of  a 
defence  to  an  original  bill  in  equity.  The  defendant,  in  each 
case,  is  equally  entitled  to  resist  the  discovery.^ 

§  688.  But,  although  the  defendant  is  thus  protected  from  tlie 
discovery  of  any  other  matter,  which  would  subject  him  to  a 
penalty  or  a  forfeiture,  he  may,  nevertheless,  be  required  to  dis- 
close other  facts,  which  will  have  no  such  tendency,  although 
they  may  be  involved  in  the  general  result,  as  it  is  connected 
with  the  fact  of  penalty  or  forfeiture.  Thus  (as  we  have  seen), 
although  a  man  is  not  boimd  to  discover  whether  he  is  married,  or 

rately  to  express  what  it  intends  to  express.  It  is  an  obvious  proposition,  that  the  legal 
disability  to  bold  lands  is  not  in  itself  a  penalty  or  a  forfeiture.  To  confound  cause 
and  effect,  the  source  and  its  consequence,  is  not  a  very  common  error  in  old  law  books. 
If  it  be  asked  whether  waste,  committed  by  a  tenant  for  life,  be  a  forfeiture,  it  might 
logically  be  answered,  that  it  was  not ;  but  if  it  be  asked  whether  it  will  not  cause  or 
produce  a  forfeiture,  it  would  be  as  logically  answered,  that  it  would  do  so.  The  ques- 
tion, then,  ought  to  have  been,  whether  the  legal  disability  of  an  alien  would  not,  in 
effect,  produce  either  a  penalty  or  a  forfeiture  ?  With  respect  to  the  doctrine  of  the 
case  in  the  House  of  Lords,  it  is  to  be  observed,  that  Lord  Hardwicke  states  his  own 
doctrine  to  have  been  directly  the  reverse  of  it.  '  I  held  she  was  not  bound  to  dis- 
cover whether  she  was  an  alien ;  but  that  she  was,  whether  her  child  was  an  alien.' 
His  lordship  recognizes  this  doctrine  in  1762,  when  the  case  of  Finch  v.  Finch  was  de- 
cided by  him.  From  the  report  of  Smith  v.  Read,  Lord  Hardwicke  seems  to  have 
had  a  similar  general  idea  in  1736.  '  There  is  no  difference  between  a  forfeiture  of  a 
thing  vested,  and  a  disability  to  take,  inflicted  as  a  penalty.'  It  is  true,  his  lordship, 
in  the  same  case,  says :  '  There  is  a  difference,  where  the  disability  arines  from  the 
rules  of  the  Uw,  and  where  it  is  imposed  as  a  penalty.'  There  certainly  is  a  differ- 
ence as  to  the  origin  of  the  disabilities  in  these  cases ;  but  as  to  their  effect  upon  the 
individual,  it  is,  with  unfeigned  respect  for  that  very  great  judge,  apprehended,  that 
there  can  be  no  difference.  The  punishment  will  be  neither  more  nor  less,  whether 
inflicted  by  the  common  law,  or  by  a  statute.  It  should,  however,  in  conclusion,  be 
subjoined,  that  the  decision  in  the  House  of  Lords  is  subsequent,  in  point  of  date,  to 
both  of  the  cases  before  Lord  Hardwicke.  There  is  an  old  case,  deciding  that  if  the 
Crown  should  call  for  a  discovery,  in  order  to  give  effect  to  a  forfeiture  occasioned  by 
outlawry,  the  defendant  could  not  refuse  to  afford  the  discovery  of  his  estate ;  be- 
cause the  Crown  is  entitled  to  the  estate  by  course  of  law,  and  the  outlawry  is  in  the 
nature  of  a  gift  to  the  King."  See  also  Mr.  Raithby's  note  to  Bird  v.  Hardwicke,  1 
Vem.  110,  note  (1)  111.  A  devise  of  lands  to  English  subjects,  in  trust  to  sell  the 
lands  and  invest  the  proceeds  in  the  funds  in  trust  for  aliens,  would  not  be  open  to 
the  objection ;  for  there  is  nothing  in  public  policy  to  prevent  aliens  from  holding 
stock  in  the  public  funds.  Du  Honrmelin  v,  Sheldon,  1  Beav.  79.  But  see  Fourdrin 
V.  Gowdey,  3  Myl.  &  K.  383. 

^  Honey  wood  v.  Selwin,  8  Atk.  276 ;  Chambers  v,  Thompson,  4  Bro.  Ch.  434  ; 
Southall  V. ,  Tounge,  308;  Mitf.  £q.  PI.  by  Jeremy,  198. 
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not,  for  that  might  subject  him,  if  answered,  to  ecclesiastical  cen- 
sures, yet  he  may  be  required  to  disclose  whether  he  has  a  legiti- 
mate son.^  So,  although  a  lessee  for  life  is  not  bound  to  discover 
whether  he  has  made  a  lease  for  life  of  another ;  for  that  might 
occasion  a  forfeiture  of  his  estate ;  yet  he  is  bound  to  discover 
whether  he  is  tenant  for  life,  or  not;  for  that  is  a  collateral 
matter,  and  not  to  the  point  of  forfeiture.^  So,  if  a  bill  should 
be  brought  for  a  discovery  of  waste  against  a  person,  charging 
him  to  be  tenant  for  life,  and  also  charging,  that  he  had  com- 
mitted waste,  the  defendant  would  be  ))ound  to  discover  whether 
he  was  tenant  for  life,  or  not,  although  he  might  demur  to  the 
discovery  of  the  waste.'  So,  although  a  bankrupt  is  not  bound 
to  discover  whether  he  has  committed  any  acts  of  bankruptcy, 
yet  he  may  be  required  to  discover  whether  he  has  traded,  or 
not* 

§  589.  We  have  already  also  had  occasion  incidentally  to  take 
notice  of  another  exception  to  the  general  doctrine  of  the  pro- 
tection of  a  defendant  from  a  discovery  of  anything  which  may 
involve  him  in  a  penalty  or  a  forfeiture.  It  is,  that  the  defend- 
ant may,  by  contract,  expressly  preclude  himself  from  the  objec- 
tion, so  far  as  respects  a  penalty  of  forfeiture,  but  not  so  far  as 
respects  the  discovery  of  a  crime.®  So,  it  is  said,  he  may  by  a 
natural  or  necessary  implication,  arising  from  a  contract,  in 
like  manner  waive  the  objection.  As,  where  the  relation  of 
principal  and  agent  exists,  and  thereby  incidentally,  and  by 
implication,  a  right  of  discovery  results  from  the  high  moral 
obligation  of  the  agent,  to  discover  the  acts  done  by  him  in 
regard  to  his  principal.  Thus,  for  example,  where  a  bill  of 
discovery  was  brought  by  his  principal,  against  a  broker  in  the 
city  of  London,  in  aid  of  an  action  at  law,  for  a  discovery  of 
acts  of  misconduct  by  the  broker,  it  was  held,  that  the  broker 
was  bound  to  make  the  discovery  of  the  acts,  although  by  so 
doing  he  would  subject  himself  to  the  penalty  of  a  bond,  which 


1  Ante,  §  686;  FiDch  v.  Fincb,  2  Yes.  401;  Mitf.  £q.  PI.  by  Jeremy,  286,  286; 
Cooper,  Eq.  PI.  206. 

«  Weaver  r.  Meath,  2  Ves.  108  ;  Mitf.  Eq.  PI.  by  Jeremy,  286. 

«  Weaver  v.  Meath,  2  Ves.  108;  Mitf.  Eq.  PI.  by  Jeremy,  286,  287.  See  Harrison 
V.  Soutlicote,  1  Atk.  689 ;  Soutball  r. ,  Younge,  808  ;  Ante,  §  680. 

«  Chambers  v.  Thompson,  4  Bro.  Ch.  484,  436,  and  Mr.  Belt's  note ;  Ante,  §  684. 

•  Ante,  §  621,  677. 
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he  had  given   to    the  city,    upon   condition    for    his    official 
good  conduct.^  (a) 

^  Green  o.  Weaver,  1  Sim.  404, 420.  In  this  case,  the  Tice-chanoellor  (Sir  A.  Hart) 
went  into  an  elaborate  review  of  the  cases,  and  came  to  the  conclusion,  which  is  stated 
in  the  text :  "  If,"  said  he,  on  that  occasion, "  I  decide  that  the  defendants  are  bound 
to  answer,  it  may  be  said,  that  my  decision  is  inconsistent  with  the  doctrine  laid  down 
by  great  judges  in  former  cases.  If  I  decide  tliat  the  defendants  are  not  bound  to 
answer,  I  may  render  those  acts  of  parliament,  especially  framed  for  the  purpose  of 
protecting  principals  from  the  dishonesty  of  tlieir  agents,  a  cover  to  their  agents  in 
the  grossest  and  most  scandalous  frauds.  For,  stripped  of  tlie  effect  of  the  statutes,  as 
inflicting  penalties,  it  would  be  the  common  course  of  the  court  of  equity  to  compel 
each  of  these  defendants  to  state,  on  oath,  whether  they  were  employed  as  brokers  and 
agents  of  the  plaintiff,  and  whether  they  acted  in  that  capacity,  and  to  set  forth  every 
particular  of  each  of  the  defendants'  dealings  as  agent  or  broker  of  the  plaintiff,  and 
to  produce  every  entry  in  his  books,  and  every  document  relating  to  these  transactions. 
If  a  court  of  equity,  in  this  case,  protected  him  from  the  discovery,  the  plaintiff's  pro- 
ceeding at  law  must  be  quite  nugatory ;  for  the  materials  of  evideuce  mast  neces- 
sarily rest,  almost  exclusively  (at  I  have  observed)  in  their  possession.  I  hope  tliis 
question  may  be  decided  without  my  falling  into  the  dilemma  of  impeaching  any 
anterior  decision.  I  have  looked  through  every  case  on  this  subject  that  was  cited ; 
and,  most  especially,  have  applied  myself  to  those  which  were  before  Lord  Eldon, 
wliicb  have  been  relied  on.  I  have  looked  through  a  great  variety  of  those  cases, 
and,  I  believe,  I  have  looked  through  and  considered  every  case,  that  a  diligent 
search  in  the  books  has  enabled  me  to  find,  that  has  any  bearing  on  this  question. 
Upon  those  cases,  that  I  do  not  now  rely  on,  it  may  be  sufficient  to  say,  they  establish 
tlie  general  principle,  and  must  protect  the  defendant  against  the  discovery.  But,- 
from  the  current  of  authority,  I  tliink  this  result  may  be  derived,  as  established  bv  a 
series  of  decisions,  travelling  througli  a  long  series  of  years,  namely,  that  a  man,  by 
the  effect  of  his  own  acts,  may  exclude  himself  from  the  benefit  of  that  rule  of  a 
court  of  equity ;  or,  to  adopt  the  expression  of  a  very  great  judge,  he  may  contract 
himself  out  of  the  protection  afforded  by  the  principle  of  the  court"  Then,  after 
reviewing  the  cases,  he  added  :  "  I  think,  from  this  series  of  decisions,  there  is  suffi- 
cient to  authorize  me  to  decide,  that  a  man  may  contract,  so  as  to  incur  the  obligation 
to  make  the  discovery  of  all  the  facts  relative  to  that  contract,  although  the  effect  of 
that  discovery  may,  incidentally,  subject  him  to  pecuniary  penalties."  Then,  pro- 
ceeding to  the  direct  question  before  him,  he  said :  "  Then,  the  next  question  is, 
inasmuch  as  the  objection  to  make  the  discovery  arose,  in  the  cases  I  have  referred 
to,  from  the  stipulations  of  instruments  under  seal,  can  the  solemnity  of  the  seal 
make  that  obligation  to  discover  more  obligatory  in  a  court  of  equity,  than  the  moral 
obligation  resulting  from  principal  and  agent,  when  one  reposes  and  another  accepts 
the  confidence  so  reposed  1  The  reasoning  of  the  judgment,  in  the  case  of  the  East 
India  Company  v.  Atkuis,  I  think,  shows,  conclusively,  an  opinion,  that  such  was  the 
moral  obligation,  that,  on  that  ground,  the  discovery  ought  to  be  made.  Although 
Strange  is  not  a  book  we  can  place  much  confidence  in,  yet,  in  this  particular  in- 
stance, it  appears  to  be  a  very  able  and  sound  judgment,  and  well  reported.  I  shonld 
say,  that  a  court  of  equity  knows  no  difference  between  a  mere  moral  obligation,  and 
one  resulting  from  stipulation  by  deed.  If  we  contrast  the  circumstances  of  this 
case  with  those  of  the  decisions  I  have  referred  to,  I  think  we  shall  find,  that  this 


(a)  See  State  r.  Maury,  2  Del.  Ch.  141. 
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§  590.  A  distinction  also  exists,  and  should  be  constantly 
borne  in  mind,  between  cases  of  a  penalty  or  a  forfeiture, 
strictly  so  called,  and  cases  where  the  party  has  contracted  to 
pay  a  sum  as  stipulated  damages,  for  any  act  done,  or  omitted  to 
be  done,  by  him.  In  the  latter  cases,  the  objection  is  not  strictly 
applicable,  and  cannot,  therefore,  be  valid.  What  are  properly 
to  be  deemed  cases  of  stipulated  damages,  and  what  are  cases  in 
the  nature  of  a  penalty  or  a  forfeiture,  may  in  many  instances 
be  a  matter  of  very  nice  and  critical  inquiry.^  For  it  is  certain 
that  merely  giving  the  name  of  stipulated  damages  in  a  transac- 
tion, where  it  is  in  reality  a  penalty,  will  not  change  the  nature 
of  the  objection;  but  it  will  be  still  available.* (a) 

§  691.  In  the  next  place,  in  regard  to  the  other  branch  of  the 
rule,  that  no  person  sh^U  be  bound  to  criminate  himself,  or  to 
furnish  evidence  for  any  step  in  the  process,  by  which  a  criminal 
accusation  or  punishment  can  be  sustained.  Whenever  the 
point  of  discovery  has  a  direct  tendency  to  criminate  the  party, 
the  case  is  very  clear.  But  the  rule  is  equally  applicable  to 
questions  which  have  an  indirect  tendency  to  the  same  end,  and 

case  creates  a  higher  moral  obligation  to  gire  the  discorery  than  any  of  those  cases. 
In  each  of  those  cases,  the  parties  dealt  at  arms'  length.  The  employer  contem- 
plated a  breach  of  the  contract  by  the  agent,  and  stipuUted  for  his  own  damages  in 
case  a  breach  of  contract  should  take  place.  In  the  present  case,  the  employer  sur- 
rendered himself,  unconditionally,  to  the  agent,  whom  he  employed,  in  the  confi- 
dence, that  the  agent  sustiuned  the  character  that  lie  publicly  assumed.  The 
employer  had  no  reason  to  suspect,  nor  had  any  means  of  detecting,  the  misrepresen- 
tation of  the  fact,  whether  they  were,  or  not,  duly  constituted  legal  brokers.  Much 
less  could  he  apprehend,  that  they  were  daily  and  hourly  liying  in  the  yiolation  of 
the  law  of  the  country  in  so  acting,  and  that  they  kept  this  yiolation  lurking  in  tlie 
background,  to  be  brought  forward,  by  way  of  defence,  against  the  just  demands  of 
those  whose  confidence  they  inyited  and  abused.  If  a  court  of  equity  gtyes  effect  to  a 
defence  so  constituted,  I  do  not  know  that  there  can  be  any  reason  why  an  executor 
or  administrator,  who  has  made  oath  duly  to  administer  the  assets,  and  executed  a 
bond  for  that  purpose,  may  not  allege  those  matters  in  answer  to  a  bill  of  discovery, 
charging  him  with  fraudulently  tendering  an  account  of  the  assets.  This  is  the 
ground  upon  which  I  act."  See  Hare  on  Discoyery,  168, 164 ;  Id.  141, 142.  Where 
a  defendant  submits  to  be  examined  on  matters  which  will  subject  him  to  a  penalty, 
courts  of  equity  will  not  interpose.    1  Sim.  429 ;  Hare  on  Discoyery,  143,  144. 

1  Hare  on  Discovery,  144 ;  East  India  Co.  v.  Neave,  6  Ves.  188,  186 ;  Jones  v. 
Green,  3  T.  &  Jer.  208 ;  Roy  v,  Beaufort,  2  Atk.  193, 194 ;  Hardy  v.  Martin,  1  Cox 
26 ;  Rolfe  v.  Peterson,  2  Bro.  Pari.  Cas.  by  Tomlins,  486. 

«  Ibid.  

(a)  Foreclosure  bills,  and  bills  for  an     not  seek  to  enforce  a  forfeiture.    Field  o. 
account  where  the  title  to  property  is  re-     Ashley,  79  Mich.  28L 
tained  to  secure  the  purchase-money,  do 
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are  connected  with  the  other  questions.^  The  defendant  is  not 
compellable  to  answer,  either  the  broad  leading  fact,  or  any  other 
fact,  the  answer  to  which  may  form  a  step  in  the  prosecution.^ 
Thus,  for  example,  where  a  bill  was  brought  to  discover  whether 
a  bureau,  which  was  delivered  to  the  defendant  for  the  purpose 
of  being  repaired,  waa  found  by  the  defendant  to  contain  a 
secret  drawer  with  money  in  it,  which  he  converted  to  his  own 
use;  upon  a  demurrer,  stating  the  ground  that  the  discovery 
sought  would  subject  the  defendant  to  a  criminal  prosecution, 
the  objection  was  allowed ;  for  the  charge  amounted  to  a  charge 
of  felony.*  (a)  So,  if  a  pocket-book,  containing  bank-notes, 
should  be  left  in  the  pocket  of  a  coat  sent  to  a  tailor  to  be 
mended ;  and  he  should  take  the  pocket-book  out  of  the  pocket, 
and  convert  the  bank-notes  to  his  own  use ;  or  if  a  pocket-book 
should  be  left  in  a  hackney-coach,  and  the  coachman,  not  know* 
ing  to  whom  of  the  people,  who  were  in  the  coach  in  the  course 
of  the  day,  it  belonged,  should  open  and  take  the  contents  to  his 
own  use ;  and  a  bill  for  a  discovery  of  the  facts  in  either  case 
should  be  brought,  it  would  be  a  clear  case  for  a  demurrer;  for 
the  party  would  be  guilty  of  a  felony,  and  would  by  his  answer 
be  called  upon  to  criminate  himself.^ 

§  592.  Upon  the  same  ground,  where  a  bill  was  brought  for  a 

*  Paxton  ».  Douglas,  18  Ves.  242, 243 ;  a.  c.  19  Ves.  226 ;  Sonthall  r. .  Tounge, 

808,  310.  817;  Cooper,  Eq.  PI.  203,204;  Ex  parte  Symes,  11  Vet.  625;  Ante,  §  677, 
678;  [Fobs  v.  Hajnes,  81  Maine,  81.] 

«  Claridge  v,  Hoare,  14  Vea.  69 ;  Cooper,  Eq.  PI.  204 ;  Mitf .  Eq.  Pi.  by  Jeremy, 
194, 196.  But  see  Attorney  General  v.  Conroy,  2  Jones  (Irish),  791.  In  this  case,  an 
information  against  distillers  in  Ireland  charged  that  they  distilled  large  quantities 
of  spiriu,  for  which  they  ought  to  have  been  charged  with  duty,  but  were  not,  and 
that  they  evaded  payment  by  concealing  the  distillation,  and  pretending  that  their 
distillery  was  silent  during  the  time  the  spirits  were  distilled ;  and  required  the  de- 
fendants to  discover  the  actual  quantities  of  work  fermented  in  the  still,  and  prayed 
for  an  account  of  the  duties  payable  to  the  Crown  on  spirits  distilled  by  the  defend- 
ante;  the  Attorney  General  waiving  all  penalties  and  forfeitures,  it  was  held,  that 
the  defendants  were  bound  to  answer  the  charges  ftilly,  and  could  not  protect  them- 
selves on  the  ground  that  the  facts  charged,  if  coupled  with  other  facts,  would  show 
that  they  were  guilty  of  conspiring  to  defraud  the  Crown. 

»  Cartwright ».  Green,  8  Ves.  406;  Cooper,  Eq.  R.  208. 

*  Cartwright  v.  Green,  8  Ves.  409,  410;  Cooper,  Eq.  PI.  208;  Ocean  Ins.  Co  v. 
Fields,  2  Story,  69.  For  the  like  reason  a  married  woman  may  demur  to  a  discovery, 
which  would  subject  her  husband  to  a  criminal  prosecution.  Cartwright  v.  Green,  8 
Ves.  406;  Cooper,  Eq.  Fl.  204. 

(a)  Queen  v.  Ash  well,  16  Q.  B.  D.  190, 197 ;  Hill  v.  Campbell,  L.  R.  10  C.  P.  22% 
247 ;  Harvey  v.  Lorekin,  10  P.  D.  122. 
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discovery,  stating,  that  the  son  of  the  plaintiff  had  been  charged 
with  being  guilty  of  an  embezzlement,  as  clerk  of  the  defendants, 
and  that  the  plaintiff  had  transferred  certain  stock  to  the  de- 
fendants to  satisfy  the  deficiency,  and  to  prevent  a  prosecution 
against  his  son ;  and  it  prayed  for  a  discovery  of  the  facts,  and 
retransfer  of  the  stock;  it  was  held  that  the  transaction,  as 
charged,  in  effect  amounted  to  the  composition  of  a  felony ;  and, 
therefore,  the  defendants  were  not  bound  to  answer  it^ 

§  598.  And  it  will  make  no  difference  in  cases  of  this  sort 
whether  the  charge  is  such  as  will  subject  the  party  to  punish- 
ment by  the  common  law,  or  only  to  ecclesiastical  punishments 
and  censures ;  for,  in  each  case,  the  party  is  entitled  to  the  same 
protection.  Thus,  for  example,  if  a  bill  should  be  brought  for 
the  discovery  of  the  fact  of  a  marriage  by  the  plaintiff  with  a 
particular  woman,  who  was  his  sister,  or  sister-in-law,  he  would 
not  be  bound  to  make  the  discovery ;  for  the  marriage  would  be 
incestuous ;  and  the  discovery  of  that  would  be  one  link  in  the 
chain  of  evidence  to  convict  the  defendant.^ 

§  594.  So,  where  a  bill  was  brought  by  the  executors  of  a 
counsellor-at-law  in  England  for  a  sum  in  gross,  agreed  to  be 
given  to  the  testator  for  his  advice  and  services  upon  a  certain 
event  of  the  suit ;  on  a  demurrer  by  the  defendant,  because,  if 
he  should  answer  the  bill,  it  would  subject  him  to  the  statutes 
against  maintenance,  it  being  against  the  course  of  justice  for 
a  counsellor-at-law  to  make  a  contract  for  a  gross  sum,  to  be 
paid  to  him  upon  the  event  of  a  cause,  the  demurrer  was  held 
good.  8  So,  where  a  bill  was  brought,  charging  that  a  perjury 
had  been  committed  by  the  procurement '  of  the  defendant,  and 
praying  a  discovery,  the  bill  was  held  demurrable.* 

§  595.  It  was  formerly  thought,  that  the  same  rule  applied  to 
cases  where  the  defendant  was  called  upon  to  make  a  discovery  of 
any  act  of  moral  turpitude.     And  accordingly,  it  has  been  laid 

1  Clftridge  V.  Hoare,  14  Ves.  69;  Cooper,  Eq.  PI.  208,  204;  Goibora  v.  Fellows,  8 
Vtn.  Abr.  648. 

2  Claridge  v.  Hoare,  14  Ves.  69 ;  Cooper,  Eq.  PI.  204;  Brownsword  ».  Edwards,  2 
Ves.  248. 246  ;  Mr.  Raithby's  note  to  Bird  r.  Hardwicke,!  Vem.  110,  note  (1);  Chet- 
wynd  V.  Lindon,  2  Ves.  461 ;  Franco  u,  Bolton,  8  Ves.  868,  871;  Ex  parte  Sjmes,  11 
Ves.  626;  Baker  v.  Pritchard,  2  Atk.  389;  Hare  on  Discovery,  162-166. 

«  Pen  rice  v.  Parker,  Rep.  Temp.  Finch,  76.  See  also  Sharp  v.  Carter,  8  P.  Wms. 
876 ;  Wallifl  r.  Portland,  8  Ves.  404 ;  8  Bro.  P.  C.  161. 

*  Baker  v.  Pritcliard,  2  Atk.  888, 889 ;  Selby  i;.  Crew,  2  Anst  604. 
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down  by  Lord  Bedesdale,  that  it  should  seem,  that  a  demurrer 
will  hold  to  any  discovery,  which  may  tend  to  show  the  defend- 
ant to  be  guilty  of  any  moral  turpitude ;  such  as  the  birth  of  a 
child  born  out  of  wedlock.^  But  that  doctrine  has  been  since 
overturned ;  and  it  is  now  held,  that  the  defendant  may  be  com- 
pelled to  make  a  discovery  of  any  act  of  moral  turpitude,  which 
does  not  amount  to  a  public  offence,  or  an  indictable  crime.  ^ 
The  boundaries,  indeed,  between  matter  which  is  indictable,  and 
that  which  amounts  to  a  mere  private  fraud,  are  often  very  nice, 
and  obscure,  and  difficult  to  be  distinguished.^  Thus,  for  exam- 
ple, the  mere  charge  of  a  conspiracy  in  a  common  bill  against 
all  the  defendants,  is  not  objectionable ;  but  if  such  a  conspiracy 
is  charged,  as  is  indictable,  the  discovery  cannot  be  compelled, 
and  the  objection  to  it  by  demurrer  will  be  good, ^  (a) 

§  696.  Upon  this  ground  it  is,  that  if  the  bill  charges  fraud 
in  the  party  defendant,  although  involving  the  basest  moral  tur- 
pitude, he  is  boimd  to  make  the  discovery.  Nothing  is  more 
common  than  to  bring  bills  for  discovery  and  relief,  founded 
exclusively  upon  charges  of  fraud.  And  it  has  been  stated  by 
Lord  Eldon,  that  in  the  Exchequer,  the  underwriters  upon  poli- 
cies of  insurance  often  brought  bills  against  the  assured,  to 
obtain  a  discovery  and  relief,  in  respect  to  the  assured's  actions 
against  them,  by  pleading  frauds,  which  frauds  would  have  been 
indictable.*    But,  certainly,  it  is  inconsistent  with  the  general  , 

^  Mitf.  £q.  PI.  by  Jeremj,  106 ;  Attorney  General  v,  Dnplessis,  Parker,  103 ;  Chet- 
wynd  f>,  Lindon,  2  Yes.  450,  451 ;  Franco  v.  Bolton,  8  Yes.  368,  871,  372;  King  r. 
Burr.  8  Mer.  693. 

*  Hare  on  Discovery,  142 ;  Chetwynd  v.  Lindon,  2  Yes.  451. 

s  Chetwynd  v.  Lindon,  2  Yes.  451 ;  Mitf.  Eq.  PI.  by  Jeremy,  40,  41 ;  Ante,  §  30, 
note. 

*  Chetwynd  r.  Lindon,  2  Yes.  461 ;  Mitf.  Eq.  PI.  by  Jeremy,  40,  41 ;  Ante,  §  30 
and  note  ;  Mayor  of  London  v.  Levy,  8  Yes.  404 ;  Diimmer  w.  Chippenham,  14  Yes. 
245,  251,  255.  In  Oliver  ».  Haywood,  1  Anst.  82,  a  hill  was  brought  by  a  rector  for 
tithes  against  the  defendants,  his  parishioners,  stating,  that  the  right  to  take  thetn 
in  kind  from  the  different  defendants,  accrued  at  different  periods,  and  praying  a  dis- 
cover>',  whether  the  defendants  have  not  combined  together  to  support  one  another 
against  the  plaintiff",  as  parson.  On  a  demurrer  to  the  discovery,  Hotham,  Baron, 
said  :  "  Either  the  combination  is  criminal,  or  it  is  not.  If  it  is,  then  the  discovery 
cannot  be  granted,  as  subjecting  the  defendants  to  a  penalty.  If  it  is  not  criminal, 
then  tlie  discovery  is  useless  and  impertinent;  and  therefore  the  demurrer  must, 
on  either  ground,  be  allowed.'* 

*  Macaulay  i*.  Shackell,  1  Bligh  (n.  s  ),  121, 122, 133, 134 ;  8.  c.  2  Ross.  560,  note. 
[See  Foss  9.  Haynes,  31  Maine,  81.] 

(a)  Hayman  v.  Bugby  School,  L.  R.  18  Eq.  28,  69. 
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principle  already  stated,  to  compel  a  discovery  of  any  indictable 
frauds.  As  to  other  frauds,  not  indictable,  there  does  not  seem 
any  just  ground  to  withhold  the  discovery. 

§  597.  An  exception  to  the  general  rule,  already  stated,  has 
been  intimated  to  exist  in  a  civil  case  involving  considerations 
of  a  criminal  character.  Thus,  it  has  been  suggested,  that  if  a 
suit  is  brought  by  a  plaintiff  at  law,  founded  upon  a  libel,  which 
imputes  to  him  a  criminal  offence ;  and  a  justification  is  put  in, 
affirming  the  charge ;  a  bill  for  a  discovery  may  be  filed  against 
the  defendant  to  compel  him  to  discover  whether  the  charge  is 
true  or  not;  upon  the  ground,  that  when  a  party  brings  an 
action  for  a  libel,  he  is  bound  to  give  the  discovery  which  the 
defendant  at  law  insists  upon  to  sustain  his  defence.^  This  doc- 
trine seems  utterly  inconsistent  with  the  rule,  that  no  man  is 
bound  to  criminate  himself.^  And  if  it  be  true,  in  regard  to 
defences  to  be  made  to  actions  at  law,  it  must  be  equally  true  in 
regard  to  defences  of  a  similar  nature  in  equity,  which  are 
sought  to  be  supported  by  a  cross  bill  of  discovery.  Yet  there  is 
no  question,  that  a  demurrer  would  lie  in  the  latter  cases  to  a 
discovery  of  any  fact,  subjecting  the  party  to  a  criminal  prosecu- 
tion, or  to  a  penalty  or  a  forfeiture.^  The  doctrine  seems,  how- 
ever, to  be  completely  overturned  by  the  recent  authorities,  and 

1  Wilmot  V.  Maocabe,  4  Sim.  268.  But  lee  Ante,  §  675-678,  and  March  v.  Dayi- 
ion,  9  Paige,  680. 

>  Chambers  v.  Thompton,  4  Bro.  Ch.  434 ;  Thorpe  v.  Macaulay,  6  Mad.  218,  229. 

»  Honeywood  r.  Selwin,  8  Atk.  276 ;  Ante.  §  576-678 ;  Southall  v. ,  Younge, 

808,  816.  This  subject  has  been  already  discussed  in  an  antecedent  note  (Ante, 
§  638,  note) ;  and  I  know  no  authority  which  distinctly  sustains  tlie  proposition, 
that  the  defendant  is  bound  to  make  the  discovery.  The  case  of  Clianibers  v. 
Thompson  (4  Bro.  Ch.  434)  is  a  direct  authority  against  it;  and  so  is  Thorpe  v. 
Macaulay,  6  Mad.  218.  Wliat  fell  from  Lord  Eldon  in  Macaulay  v.  Sliackell,  1 
Bligh  (n.  a.  ),  06, 121, 122.  can  hardly  be  applied  in  a  just  sense  to  such  a  purpose. 
The  language  of  Lord  Eldon  was  mainly  directed  to  tlie  only  question  then  before 
the  court ;  namely,  whether  a  court  of  equity  would  grant  a  commission  abroad  to 
take  testimony  in  aid  of  a  defence  to  a  civil  action  for  a  libel,  which  involved  a 
charge  of  a  criminal  offence.  The  court  very  properly  held  that  it  would ;  for  in 
such  an  action  it  was  only  in  aid  of  a  civil  right  In  the  recent  case  of  Glynn  r. 
Houston,  1  Keen,  329,  which  I  had  not  seen  when  the  text  was  originally  written,  it 
was  held  by  the  court,  that,  to  a  bill  of  discovery  in  aid  of  an  action  brought  by  the 
plaintiff  for  an  assault  and  false  imprisonment,  a  demurrer  was  good ;  because  it 
was  personal  tort,  and  would  subject  the  defendant  to  penal  consequences.  And 
where  the  whole  object  of  a  bill  of  discovery  is  criminatory,  a  general  demurrer  wiU 
be  good,  notwithstanding  some  of  the  interrogatories,  separately  ooniidered,  may 
relate  to  matters  not  directly  criminatory*    Ibid. 
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the  rule  established,  that  no  discovery  in  such  a  case  can  be 
compelled.  * 

§  598.  Where  a  penalty  or  a  forfeiture  has  at  one  time  at- 
tached to  a  particular  act,  of  which  a  discovery  is  sought:  and 
the  penalty  or  the  forfeiture,  either  by  lapse  of  time,  or  the 
death  of  the  party,  by  or  against  whom  it  may  be  enforced,  or 
otherwise,  has  ceased  to  attach  to  it,  the  objection  to  the  dis- 
covery is  thereby  removed ;  and  the  bill  is  no  longer  demurra- 
ble.^ Thus,  for  example,  if  the  statute  limitation  of  a  penalty 
or  a  forfeiture  has  expired  before  the  suit  is  brought,  or  pending 
the  suit  before  the  discovery  is  given,  the  defendant  is  bound  to 
answer ;  for  he  is  no  longer  within  the  reach  of  the  perils,  against 
which  the  protection  is  allowed.* 

§  599.  (8. )  Eighthly.  Another  objection  which  may  be  taken 
by  way  of  demurrer  to  a  bill  of  discovery,  is,  that  it  seeks  the 
discovery  of  a  fact  from  one,  whose  knowledge  of  the  fact  (as 
appears  on  the  face  of  the  bill)  was  derived  from  the  confidence 
reposed  in  him,  as  counsel,  attorney,  solicitor,  or  arbitrator.*  (a) 
The  privilege  of  secrecy,  which  is  thus  aflForded  to  professional 
men,  in  regard  to  the  communications  passing  between  them  and 
their  clients,  is  in  truth  not  so  much  the  privilege  of  the  adviser 
as  of  his  client.  And  it  is  quite  possible  that  the  client  may  be 
compellable  to  disclose  the  facts,  when  his  professional  adviser 
would  be  boimd  to  withhold  them.*     The  privilege  is  founded 

I  Glynn  v.  Hoaston,  1  Keen,  329.  In  March  r.  Davison,  0  Paige,  680,  Mr.  Chan- 
ceUor  Walworth  held,  that  in  the  case  of  a  libel  the  defendant  coald  not  be  com- 
pelled in  a  bill  of  discovery  to  discover  anything  which  would  make  him  liable  to  an 
indictment  criminally ;  bnt  he  was  compellable  to  diftcover  other  facts  in  support  of 
the  action,  which  would  not  subject  him  to  a  criminal  prosecution,  or  to  a  penalty  or 
forfeiture. 

>  Hare  on  Discovery,  147;  [Devinal  v.  Smith,  26  Maine,  997]. 

*  Parkhurst  v.  Lowten,  1  Mer.  400 ;  Trinity  House  v.  Burge,  2  Sim.  411 ;  Wil- 
liams V.  Farrington,  8  Bro.  Ch.  88 ;  Anon.  1  Vern.  60. 

*  Mitf.  Eq.  PI.  by  Jeremy,  288,  and  cases  there  cited;  Hare  on  Discovery,  163- 
181 ;  Cooper.  Eq.  PI.  296,  800 ;  2  Story.  Eq.  Jur.  §  1457. 

*  Preston  v.  Carr,  1 Y.  &  Jer.  176, 179;  Hare  on  Discovery,  174,  176.  This  whole 
subject  is  discussed  in  a  most  elaborate  manner  by  Lord  Brougham,  in  Greenough  v. 
Gaskell,  I  Myl.  &  K.  100,  where  the  distinction  here  noticed  is  adverted  to.  It  may 
be  further  adde<1,  that  although  the  client  may  be  bound  to  disclose  facts ;  yet  it 
does  not  follow  that  he  is  bound  to  disclose  his  own  statements  and  communications 


(a)  Mitchell's  case,  12  Abb.  Prac.  269.      mercantile  agency.  Raymond  v.  Russell, 
There  is  no  jurisdiction  in  equity  to  re-      143  Mass.  296. 
•train  the  giving  of  tDformation  by  a 
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upon  a  great  public  policy ;  for  otherwise,  it  might  not  only  be 
hazardous,  but  even  ruinous  to  a  client,  to  consult  professional 
advisers,  or  to  disclose  to  them  the  facts,  which  may  be  essential 
to  the  just  support  or  defence  of  his  rights,  and  of  the  suits 
which  may  involve  them.^    And  not  only  is  the  professional 

made  to  hit  professioDal  adriierB.  Lord  Lyadhurat  and  Lord  Brongham  hare  heM 
the  contrary.  Greenough  9.  Gaskell,  1  Myl.  &  K.  100.  In  thia  caae,  Lord  Brougham 
•aid :  "  To  compel  a  party  liimself  to  answer  upon  oath,  even  as  to  his  belief,  or  his 
thoughts,  is  one  thing ;  nay,  to  compel  him  to  disclose  what  he  has  written  or 
spoken  to  others,  not  being  his  professional  advisers,  is  competent  to  the  party  seek- 
ing the  discovery ;  fur  such  communications  are  not  necessary  to  the  conduct  of 
judicial  business  and  the  defence  or  prosecution  of  men's  rights  by  the  aid  of  skilftil 
persons.  To  force  from  the  party  himself  the  production  of  communications  made 
by  him  to  professional  men,  seems  inconsistent  with  the  possibility  of  an  ignorant 
man  safely  resorting  to  professional  advice,  and  can  only  be  Justified  if  the  authority 
of  decided  cases  warrants  it.  But  no  authority  sanctions  the  much  wilder  violation 
of  professional  confidence,  and  in  circumstances  wholly  different,  which  would  be 
involved  in  compelling  counsel,  or  attorneys,  or  solicitors,  to  disclose  matters  com- 
mitted to  them  in  their  professional  capacity,  and  which,  but  for  their  employment 
as  professional  men,  they  would  not  have  become  possessed  of."  Post,  §  826,  note. 
See  also  Desborough  v.  Rawlins,  8  Myl.  &  Cr.  615.  [In  Pearse  v,  Pearse,  1  De  G.  &  Sm. 
12,  it  is  said  that  a  client  is  certainly  privileged  from  disclosing  communications 
between  htm  and  his  solicitor,  after  the  commencement  of  a  dispute  ending  in  litiga- 
tion. And  see  Hughes  v,  Biddulph,  4  Russ.  190;  Holmes  1?.  Baddeley,  1  Phill.  476.] 
1  Greenough  v.  Gaskell,  1  Myl.  &  K.  100-108 ;  Parkhurst  p.  Lowten,  2  Swanst 
21G,  221 ;  Richards  v.  Jackson,  18  Ves.  472.  Lord  Brougliam  has  stated  this  doc- 
trine with  great  energy  and  clearness  in  Greenough  v.  Gaskell,  1  Myl.  &  K.  103. 
"  The  foundation  of  this  rule,"  said  he,  "  is  not  difficult  to  discover.  It  is  not  (as 
has  sometimes  been  said)  on  account  of  any  particular  importance,  which  the  law 
attributes  to  the  business  of  legal  professors,  or  any  particular  disposition  to  afford 
them  protection,  although  certainly  it  may  not  be  very  easy  to  discover,  why  a  like 
privilege  has  been  refused  to  others,  and  especially  to  medical  advisers.  But  it  is 
out  of  regard  to  the  interests  of  justice  which  cannot  be  upholden,  and  to  the  admin- 
istration of  justice,  which  cannot  go  on  without  the  aid  of  men  skilled  in  jurispru- 
dence, in  the  practice  of  the  courts,  and  in  those  matters  affecting  rights  and  obliga- 
tions, which  form  the  subject  of  all  judicial  proceedings.  If  the  privilege  did  not 
exist  at  all,  every  one  would  be  thrown  upon  his  own  legal  resources.  Deprived  of 
all  professional  assistance,  a  man  would  not  venture  to  consult  any  skilful  person,  or 
would  only  dare  to  tell  his  counsellor  half  his  case.  If  the  privilege  were  confined 
to  communications  connected  with  suits  begun,  or  intended,  or  expected,  or  appre- 
hended, no  one  could  safely  adopt  such  precautions  as  might  eventually  render  any 
proceedings  successful,  or  all  proceedings  superfluous."  The  subject  of  the  nature 
and  extent  of  this  professional  privilege  was  much  discussed  also  in  Desborough  v. 
Rawlins.  3  MyL  &  Cr.  616,  619-626,  by  Lord-Chancellor  Cottenham.  The  same 
public  policy  governs  in  the  case  of  arbitrators  stated  in  the  text ;  for,  as  on  the  one 
hand,  courts  of  equity  will  not  compel  a  resort  to  an  arbitration ;  so,  on  the  other 
hand,  they  will  not  disturb  the  decisions  deliberately  made  by  arbitrators,.by  requir- 
ing them  to  disclose  the  grounds  of  their  award,  unless  under  very  cogent  circum- 
stances, such  as  upon  an  allegation  of  fraud ;  for,  Interest  ReipuUicce,  ut  $itjiiii$  Utium, 
See  Anon.  3  Atk.  644;  2  Story;  £q.  Jur.  §  1467 ;  Cooper,  Eq.  PI.  206^  300. 
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adviser  protected  from  a  discovery  of  the  communications  be- 
tween him  and  his  client,  but  the  client  also  is  not  bound  to 
disclose  such  privileged  communications,  although  he  is  bound 
to  disclose  facts.  ^ 

§  600.  In  regard  to  such  professional  privilege,  it  does  not 
appear,  that  the  protection  is  qualified  by  any  reference  to  pro- 
ceedings pending,  or  in  contemplation,  (a)    If  counsel  receive  a 


1  GlengaU  o.  Frazer,  2  Hare,  09,  105;  Attorney  General  v.  Lucas,  2  Hare,  666. 
[A  client  is  not  jastified  in  withholding  documents  procured  by  his  solicitor,  by  an 
allegation  in  his  answer  that,  as  he  loas  advised  and  insisted,  the  documents  were 
privileged  communications.    Balguj  v,  Broadhurst,  1  Sim.  n.  8.  111.] 


(a)  Lyell  V,  Kennedy,  9  App.  Cas. 
81;  8  Id.  217;  23  Ch.  D.  887  ;  27  Id.  1 ; 
Mayor  of  Bristol  r.  Cox,  26  Ch.  D.  684 ; 
Roberts  v.  Oppenlieim,  Id.  732 ;  Lowden 
V.  BUkey,  23  Q.  B.  882.  These  cases 
follow  the  decision  of  Lord  Selborne, 
L.  C.  in  Minet  r.  Morgan,  L.  R.  8  Ch. 
861,  which  settled  this  question  upon  a 
liberal  and  clear  footing.  That  was  a 
bill  by  a  commoner  against  the  lord  of 
the  manor,  in  which  tlie  defendant  sought 
to  obtain  production  of  certain  documents 
in  the  plaintiff's  possession.  Tlie  plain- 
tiff first  filed  an  affidavit  in  which  he 
objected  to  producing  certain  of  the 
documents  because  they  were  in  their 
nature  privileged.  These  documents 
were  described  as  "  Correspondence  be- 
tween the  plaintiff  and  his  predecessors 
in  title  on  the  one  hand,  and  his  and 
their  solicitors  from  time  to  time  on  the 
other ; "  and  also  correspondence  and 
documents  passmg  or  obtained  during 
the  progress  of  or  in  immediate  comtem- 
plation  of  this  suit.  He  afterwards  filed 
a  further  affidavit,  in  which  he  stated 
that  by  the  language  quoted  al)ove,  he 
liad  meant  correspondence  between  him- 
self and  his  family  solicitors  and  his  pres- 
ent solicitors  in  the  cause,  written  in 
contemplation  or  in  the  course  of  the 
suit,  or  with  reference  to  the  subject- 
matter  in  dispute,  and  letters  between 
his  mother  and  her  solicitors  with  refer- 
ence to  the  qaestions  connected  with  the 
matters  in  dispute  in  the  cause,  and  that 


all  the  documents  included  under  tliis 
description  were  of  a  private  and  confi- 
dential nature;  and  he  objected  to  pro- 
ducing them,  because  from  their  nature 
they  were  privileged.  Tlie  lord-chancel- 
lor said:  "  The  only  question  is  whether 
the  plaintiff  has  sufficiently  claimed  pro- 
tection for  these  confidential  letters  (he 
says  expressly  that  they  were  of  a  confi- 
dential nature)  which  passed  between  him- 
self and  his  mother  and  their  respective 
solicitors  with  reference  to  the  subjec^ 
matter  in  dispute,  and  with  reference  to 
the  questions  connected  with  the  matters 
in  dispute.  I  think  that  if  this  question 
had  arisen  in-  the  days  of  Lord  Cot  ten- 
ham,  it  would  have  better  justified  the 
prolonged  argument  than  at  the  present 
time.  There  can  be  no  doubt  that  the 
Uiw  of  the  court  as  to  this  class  of  cases 
did  not  at  once  reach  a  broad  and  reason- 
able footing,  but  reached  it  by  successive 
steps,  founded  upon  that  respect  for  prin- 
ciple which  usually  leads  the  court  aright. 
The  law  has  now  attained  to  a  footing 
which  made  me  a  little  surprised  to  hear 
the  matter  reopened  now.  The  cases  of 
Bolton  V.  Corporation  of  Liverpool  (1 
Myl.  &  R.  88),  and  Hughes  v.  Biddulph 
(4  Russ.  190),  were  supposed  to  have 
laid  down  a  narrower  rule,  namely,  that 
the  communications  must  have  been  in 
anticipation  of  the  particular  litigation. 
But  I  cannot  see  that  anything  was 
there  said  tending  to  the  establishment 
of  the  narrower  rule,  though  reference 
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communication  in  their  professional  capacity,  touching  matters 
that  come  within  the  ordinary  scope  of  professional  employment^ 


was  made  to  some  earlier  casea,  sup- 
posed to  be  autliorities  for  the  doctrine 
that  cases  laid  before  coansel  for  their 
opinions  must  be  produced,  though  the 
opinions  might  not  be.  There  is,  how- 
ever, no  doubt  that  in  those  cases,  and 
in  some  others  of  about  the  same  date, 
the  doctrine  of  protection  was  expressed 
in  terms,  which,  though  not  deciding  the 
point,  had  a  tendency  to  narrow  tlie 
doctrine  very  much  in  the  way  in  which 
the  argument  offered  to  us  to-day  would 
tend  to  narrow  it  But  tliey  were  fol- 
lowed by  a  case  before  Lord  Cottenham 
himself,  in  which,  though  he  liad  no 
occasion  to  give  a  larger  extension  to  the 
doctrine,  yet  he  stated  the  principle  in  a 
manner  which  would  plainly  justify  such 
extension.  I  mean  the  case  of  Nias  v. 
Northern  &  Eastern  Railway  Ca  (8  Myl. 
&  Cr.  866^  367),  where  Lord  Cottenham, 
referring  to  Bolton  v.  Corporation  of 
Liverpool,  stated  what  he  considered  to 
be  the  true  principle  on  which  that  case 
proceeded.  Lord  Cottenham  there  said : 
*The  true  principle  on  which  the  case 
proceeds  is,  that  parties  are  to  be  at 
liberty  to  communicate  with  their  pro- 
fessional advisers  with  respect  to  matters 
which  become  the  subject  of  litigation, 
without  restriction,  and  without  the  lia- 
bility of  being  afterwards  called  upon  to 
produce  or  discover  what  they  shall  have 
•o  communicated.  Whether  a  bill  is  or 
is  not  actually  filed  at  the  time,  is  to  my 
mind  a  matter  of  perfect  indifference. 
It  is  not  pretended  that  a  solicitor  can 
be  compelled  to  answer  as  to  what  his 
client  told  him  with  reference  to  an  ex- 
pected contest;  and  can  it  make  any 
difference  in  principle,  whether  what 
pavses  between  them  is  communicated 
by  word  of  mouth  or  in  the  form  of  a 
case  stated  for  advice  1 '  Then  followed 
Herring  v.  Clobery  (1  Ph.  01)  in  which 
T^ord  Lyndhurst  stated  the  principle  in 
terms  which  were  repeated  by  Lord 
Justice  Knight   Bruce  in  the  else  of 


Pearse  v.  Pearse  (1  De  G.  &  Sm.  12). 
Tlien  followed  Lord  Walsingham  c.  Guod- 
ricke  (3  Hare,  122),  and  it  is  evident  tliat 
the  learned  and  accurate  judge.  Sir 
James  Wigram,  who  decided  it,  felt  him- 
self embarrassed  by  the  conflicting  state 
of  dicta^  and  perhaps  authority,  which  he 
found  in  existence,  and,  yielding  to  wluit 
he  thought  was  the  preponderance  of 
authority,  he  limited. the  protection  much 
more  than  he  would  have  done  if  he  had 
proceeded  on  what  was  his  view  of  the 
sound  principle.  That  case,  therefore, 
without  any  disrespect  to  the  learned 
judge  who  decided  it,  may  well  be  re- 
garded as  one  which  will  not  bind,  unless 
subsequent  autliorities  are  found  to  have 
failed  equally  to  emancipate  the  court 
from  the  supposed  fetters  of  earlier  tUeta, 
or  earlier  cases.  But  in  Pearse  v.  Pearse 
(1  De  G.  &  Sm.  12)  a  great  stride  was 
made  towards  the  emancipation  of  the 
court  from  any  limits  inconsistent  with 
the  just  extension  and  application  of  the 
principle.  The  Vice-Chancellor  Knight 
Bruce,  in  one  of  the  ablest  Judgments 
of  one  of  the  ablest  judges  who  ever  sat 
in  this  court,  examined  the  case  of  Bad- 
cliffe  V,  Fursman  (2  Bro.  P.  C.  6U),  and 
said  that  the  notion  that  the  House  of 
Lords  had  established  any  such  princi- 
ple of  limitation  was  really  ill-founded ; 
and  what  is  more  important,  he  prac- 
tically overruled  the  distinction  by  what 
he  did  in  that  case.  It  is  said  that  in 
Manser  v.  Dix  (1  K.  &  J.  461)  the  Yioe- 
Chanoellor  Wood  did  not  go  the  whole 
length  of  Pearse  v.  Pearse.  I  confess  I 
do  not  perceive  any  ground  for  suppos- 
ing that  he  differed  from  anything  that 
was  said  in  Pearse  p.  Pearse.  But  there 
is  a  later  authority  by  that  most  accurate 
and  learned  judge.  Sir  R.  T.  Kindersley 
—  Lawrence  v.  Campbell  (4  Drew.  486, 
490)  —  which  contains  a  statement  of 
the  vice-chancellor's  view  of  the  princi- 
ple and  also  of  the  rule  which  in  1869 
had  come  to  be  well  settled  and  estab- 
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either  from  a  client,  or  on  his  account,  and  for  his  benefit,  in 
the  transaction  of  his  business;  or,  which  amounts  to  the  same 
thing,  if  they  commit  to  paper,  in  the  course  of  their  employ- 
ment on  his  behalf,  matters  which  they  know  only  through  their 
professional  relation  to  the  client ;  they  are  not  only  justified  in 
withholding  such  matters,  but  they  are  bound  to  withhold  them ; 
and  they  will  not  be  compelled  to  disclose  the  information,  or  to 
produce  the  papers  in  any  court  of  law  or  equity,  either  as  a 
party  or  as  a  witness.  If  this  protection  were  confined  to  cases 
where  proceedings  had  been  conmienced,  the  rule  would  exclude 
the  most  confidential,  and,  it  may  be,  the  most  important,  of  all 
communications,  — those  made  with  a  view  of  being  prepared, 
either  for  instituting  or  for  defending  a  suit  up  to  the  instant 
that  the  process  of  the  court  was  issued.  If  it  were  confined  to 
proceedings  begun,  or  in  contemplation,  then  every  communica- 
tion would  be  unprotected,  which  a  party  makes  with  a  view  to 
his  general  defence  against  attacks,  which  he  apprehends,  al- 
though at  the  time  no  one  may  have  resolved  to  assail  him. 


lishdd  in  this  court  on  the  foundation  of 
that  principle.  He  says :  '  It  is  not  now 
necessary,  as  it  formerly  was,  for  the 
purpose  of  obtaining  production,  that  the 
communications  should  be  made  either 
during  or  relating  to  an  actual  or  even 
to  an  expected  litigation.  It  is  sufficient 
if  they  pass  as  professional  communica- 
tions in  a  professional  capacity/  I  can 
only  say  that  I  entirely  agree  with  the 
Yiews  both  of  the  principle  and  of  its 
proper  extension  taken  in  these  later 
authorities.  It  seems  to  me  that,  accord- 
ing to  the  fair  interpretation  and  con- 
struction of  the  language  of  this  affidavit. 
It  is  sufficient  to  bring  the  present  case 
within  them."  To  the  same  effect  are 
Turton  v.  Barber,  L.  R.  17  Eq  829;  Wil- 
son 17.  Northampton  Railway  Co.  L.  R. 
14  Eq.  477.  See  Foster  v.  Hall,  12  Pick. 
89. 

Communications  to  a  solicitor  in  an- 
ticipation of  litigation  and  with  refei^ 
ence  thereto,  made  through  intermediate 
agents,  by  word  of  mouth  or  by  letter, 
as  well  as  communications  between  the 
client  and  unprofessional  agents  whom 


he  employs  under  the  advice  of  the  so- 
licitor for  the  purposes  of  the  litigation, 
are  also  privileged.  Anderson  v.  Bank 
of  British  Columbia,  2  Ch.  D.  644  ;  Ross 
V.  Gibbs,  L.  R.  8  Eq.  522 ;  Hamilton  v. 
Nott,  L.  R.  16  Eq.  112;  Russell  r.  Jack- 
son, 9  Hare,  387  ;  Wheeler  v.  Le  Mar- 
chant,  17  Ch.  D.  675;  Lowden  v.  Blakey, 
28  Q.  B.  D.  882 ;  re  Postlethwaite,  35  Ch. 
D.  722 ;  Foakes  o.  Webb,  28  Ch.  D.  287 ; 
Vetter  v,  Schreiber,  68  J.  P.  39.  There 
has  been  some  conflict  as  to  the  extent  of 
this  privilege  respecting  agents,  in  the 
decisions  of  the  law  courts.  See  Fenner 
V.  London  &  South  Eastern  Railway  Co. 
L.  R.  7  Q.  B.  767 ;  English  ».  Tottie,  I 
Q.  B.  D.  141 ;  Norden  v.  Defries,  8  Q.  B. 
D.  611 ;  Bursill  v.  Tanner,  16  Q.  B.  D.  1 ; 
Woolley  V.  North  London  Railway  Co. 
L.  R.  4  C.  P.  602;  Cossey  v.  London  & 
Brighton  Railway  Co.  L.  R.  5  C.  P.  146; 
Mahony  r.  Widows'  Assurance  Fund, 
L.  R.  6  C.  P.  262 ;  ATCorquodale  v.  Bell, 
1  C.  P.  D.  471 ;  Skinner  v.  Great  North- 
ern Railway  Co.  L.  R.  9  Ex.  298 ;  Lon- 
don &c.  Ry.  Co.  r.  Kirk,  51  L.  T.  n.  s. 
599. 
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But,  were  it  allowed  to  extend  over  such  communications,  the 
protection  would  still  be  insufficient,  if  it  only  included  commu- 
nications more  or  less  connected  with  judicial  proceedings;  for 
a  person  oftentimes  requires  the  aid  of  professional  advice  upon 
the  subject  of  his  rights  and  his  liabilities,  with  no  reference  to 
any  particular  litigation,  and  without  any  other  reference  to 
litigation  generally,  than  all  human  affairs  have,  in  so  far  as 
every  transaction  may,  by  possibility,  become  the  subject  of 
judicial  inquiry.  It  would  be  most  mischievous,  if  it  could  be 
doubted  whether  or  not  an  attorney,  consulted  upon  a  man's 
title  to  an  estate,  was  at  liberty  to  divulge  a  flaw.^ 

§  601.  There  are  exceptions,  or  rather  cases,  which  are  appar- 
ently exceptions,  but  which  are  in  reality  excluded  from  the 
scope  of  the  rule.  Thus,  the  person,  called  as  a  witness,  or 
made  a  defendant  to  a  bill,  must  have  learned  the  matter  in 
question  only  as  counsel,  or  attorney,  or  solicitor,  and  not  in 
any  other  way.  If,  therefore,  he  were  a  party  to  the  transac- 
tion, and  especially  if  he  were  a  party  to  a  fraud  (and  the  case 
may  be  put  of  his  becoming  an  informer,  after  being  engaged  in 
a  conspiracy),  that  is,  if  he  were  acting  for  himself,  although 
he  might  also  be  employed  for  another,  he  would  not  be 
protected  from  the  discovery;  for  in  such  a  case,  his  knowl- 
edge would  not  be  acquired  solely  by  his  being  employed 
professionally.^ 

§  602.  The  apparent  exceptions  are,  where  the  communication 
was  made  before  the  attorney  was  employed  as  such,  or  after  his 

1  Greenough  v.  Gaskell,  1  Myl.  &  K.  101-108 ;  Hare  on  DiacoTery,  163-166, 175  ; 
Desborough  t;.  Rawlins,  3  Myl.  &  Cr.  615 ;  Clagett  v.  Phillips,  2  Y.  &  Coll.  Ch.  82. 
In  this  case,  Mr.  Yice-Chancellor  Bruce  said :  "  That  where  a  dispute  had  arisen  be- 
tween two  parties,  which  might,  unless  amicably  adjusted,  terminate  in  a  suit,  there, 
if  confidential  communications  with  professional  men  passed  in  the  course  of  the  dis- 
pute»  they  would  be  privileged,  if  litigation  ensued,  though  litigation  might  not  have 
been  contemplated  at  the  time  wlien  the  communications  took  place."  See  also 
March  v.  Ludlum,  3  Sandf.  Ch.  48 ;  Herring  v,  Clobery,  1  PhU.  91,  08;  Walsingham 
V.  Goodricke,  8  Hare,  122 ;  Bolton  v,  Liverpool,  1  Myl.  &  K.  95 ;  Jones  v.  Pugh,  1 
PhiU.  96;  [FoUett  v.  Jefferyes,  1  Sim.  n.  b.  8 ;  Pearse  v.  Pearse,  1  De  G.  &  Sm.  12.] 

^  Ibid.  [Communications  between  solicitor  and  client  relative  to  a  fraud  con- 
trived between  them,  do  not  fall  within  the  rule  which  applies,  not  to  all  that  passes 
between  a  solicitor  and  his  client,  but  only  to  matters  of  professional  confidence; 
and  the  contriving  of  a  fraud  forms  no  part  of  the  professional  occupation  of  an  a^ 
torney.  Follett  v,  Jefferyes,  1  Sim.  n.  b.  3 ;  Bank  of  Utica  t^.  Mersereau,  8  Barb.  Ch. 
628.]   (a)  ^  

(a)  Beg.  v.  Cox,  14  Q.  B.  D.  158. 
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employment  had  ceased;  or,  where,  although  consulted  by  a 
friend,  because  he  was  an  attorney ;  yet  he  refused  to  act  as 
such ;  and  was  therefore  only  applied  to  as  a  friend ;  or,  where 
there  could  not  be  said,  in  any  correctness  of  speech,  to  be  a 
communication  at  all;  as  where,  for  instance,  a  fact,  some* 
thing  that  was  done,  became  known  to  him,  from  his  having 
been  brought  to  a  certain  place  by  the  circumstance  of  his  being 
the  attorney,  but  of  which  fact  any  other  man,  if  there,  would 
have  been  equally  conusant  (and  even  this  has  been  held  privi- 
leged in  some  of  the  cases) ;  or,  where  the  matter  communicated 
was  not  in  its  nature  private,  and  could  in  no  sense  be  termed 
the  subject  of  a  confidential  disclosure ;  or,  where  the  thing  dis- 
closed had  no  reference  to  the  professional  employment,  although 
disclosed,  while  the  relation  of  attorney  and  client  subsisted; 
or^  where  the  attorney  made  himself  a  subscribing  witness,  and 
thereby  assumed  another  character  for  the  occasion;  and, 
adopting  the  duties,  which  it  imposes,  became  bound  to  give 
evidence  of  all  that  a  subscribing  witness  can  be  required  to 
prove.  In  all  such  cases,  it  is  plain,  that  the  attorney  is  not 
called  upon  to  disclose  matters,  which  he  can  be  said  to  have 
learned  by  communication  with  his  client,  or  on  his  client's 
behalf;  or  matters,  which  were  so  committed  to  him  in  his 
capacity  of  attorney;  or  matters,  which  in  that  capacity  alone 
he  had  come  to  know.^ 

§  602  a.  There  is  another  class  of  privileged  communications, 

1  Lord  BronghAm  in  Greenough  v.  Gaskell,  1  M7I.  &  K.  104,  105 ;  Bolton  v, 
Liyerpool,  8  Sim.  467 ;  s.  0.  1  Myl.  &  K.  88 ;  Hare  on  Discoverj,  172>182 ;  Desbor- 
ongh  17.  Rawlins,  3  Myl.  &  Cr.  515 ;  [Crosby  v,  Berger,  3  Edw.  Ch.  538.]  The 
objection  equally  applies,  whether  the  party  is  called  as  a  witness,  to  disclose  the 
secrets  of  his  client,  or  is  made  a  party  defendant  to  a  bill  of  discoyery  in  aid  of  a 
salt  at  law,  or  to  a  bill  for  discovery  and  relief.  In  the  latter  esses,  the  bill  would 
ordinarily  be  demurrable  on  another  account ;  namely,  that  the  party  is  a  mere  wit- 
ness, against  whom  there  can  be  no  decree.  See  Hare  on  Discovery,  167-170 ;  Ante, 
§  519,  570.  The  objection  also  is  not  confined  to  the  statement  of  facts,  but  also  to 
the  discovery  and  production  of  documents  confided  professionally  to  the  party,  un- 
less indeed  they  are  such  as  his  client  might  be  compelled  to  produce.  Hare  on 
Discovery,  171-182;  Kington  v.  Gale,  Rep.  Temp.  Finch,  250,  260;  Stanhope  r. 
Nott,  2  Swanst  221,  note  {a) ;  Greenough  v.  Gaskell,  1  Myl.  &  K.  98, 100 ;  Fenwick 
V.  Reed,  1  Mer.  114, 124 ;  Preston  v.  Carr,  1  Y.  &  Jer.  175 ;  Bolton  v.  Liverpool,  8 
Sim.  467;  s.  c.  1  Myl.  &  E.  88;  Hughes  v,  Biddulph,  4  Russ.  190;  Bellwood  v. 
Wetherell,  1  Y.  &  Coll.  210.  [In  a  late  case  an  attorney  was  compelled  to  disclose 
when  and  to  whom  he  parted  with  the  documents  of  his  client's  title,  and  in  whose 
possession  they  then  were.    Banner  v.  Jackson,  1  De  G.  &  Sm.  472.] 
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embracing  those  which  take  place  between  different  branches  of 
the  public  service.  Where  a  correspondence  had  taken  place 
between  the  Court  of  Directors  of  the  East  India  Company  and 
the  Commissioners  for  the  affairs  of  India,  appointed  pursuant 
to  an  act  of  parliament,  relating  to  a  private  dispute  between  the 
company  and  a  third  person,  it  was  held  to  be  a  privileged 
official  communication,  because  the  public  policy  of  the  act 
rendered  the  communication  necessary.  ^  (a) 

§  608.  (9.)  Ninthly.  Another  objection  which  may  be  taken 
by  way  of  demurrer  to  a  bill  of  discovery,  is,  that  the  defendant 
has  an  equal  equity  with  the  plaintiff,  and  is  therefore  entitled 
to  be  protected  from  a  discovery,  which  will  endanger,  or  dis- 
turb, or  destroy  his  present  rights.  Therefore,  if  a  defendant 
has  in  conscience  a  right  equal  to  that  claimed  by  the  person, 
filing  a  bill  against  him,  although  not  clothed  with  a  perfect 
legal  title,  this  circumstance,  in  the  situation  of  the  defendant, 
renders  it  improper  for  a  court  of  equity  to  compel  him  to  make 
any  discovery,  which  may  hazard  his  title.  And  if  the  matter 
appears  clearly  on  the  face  of  the  bill,  a  demurrer  will  hold. 
The  most  obvious  case  is  that  of  a  purchaser  for  a  valuable  con- 
sideration without  notice  of  tiie  plaintiff's  claim.  ^  (6)  Upon  the 
same  principle,  a  jointress  may,  in  many  cases,  demur  to  a  bill, 
filed  against  her  for  a  discovery  of  her  jointure  deed,  if  the 
plaintiff  is  not  capable  of  confirming,  or  the  bill  does  not  offer 
to  confirm,  the  jointure,  and  the  facts  appear  sufficiently  on  the 


1  Smith  0.  East  India  Co.  1  Phill.  60.    [And  see  Attorney  General  v,  London,  12 

Beay.  8.] 

3  Mitf.  Eq.  PI.  by  Jeremy,  1»9,  274,  288;  Cooper,  Eq.  PI.  197.  207,  208,  284; 
Jerrard  v.  Saunders,  2  Ves.  Jr.  454;  Hare  on  Di«coyery,  8^104. 


(a)  Henn€8«y  v.  Wright,  21  Q.  B.  D. 
609 ;  The  Bellerophon,  44  L.  J.  Adm.  6. 
A  defendant  cannot  be  compelled,  with- 
out the  consent  of  the  proper  govern- 
ment officer,  to  answer,  either  by  bill  in 
equity  or  by  interrogatories  at  law,  as  to 
communications  which  he  has  made  to 
the  government,  respecting  frauds  by 
the  plaintifE  upon  the  revenue.  Worth- 
ington  V.  Scribner,  100  Mass.  487,  493. 

(6)  Greaves  v,  Atkinson,  68  Miss.  598. 
A  demurrer  to  a  bill  which  shows  an 
equitable  title  in  the  plaintiff  and  that 


the  defendant  holds  the  legal  title,  does 
not  admit  that  the  latter  has  any  equity 
as  such  a  purchaser.  Weeks  v.  Milwau- 
kee &c.  Ry.  Co.  (Wis.)  47  N.  W.  737.  A 
bill  to  remove  a  cloud  upon  the  title  to 
real  estate,  and  to  quiet  possession 
thereof,  can  only  be  maintained  upon 
allegations  and  proof  of  both  possession 
and  legal  title  in  the  plaintiff.  Orton  r. 
Smith,  18  How.  263;  Frost  p.  Spitler, 
121  U.  S.  552.  But  see  Redin  p.  Bran- 
han,  48  Minn.  288 ;  Eicks  w.  Baskett,  68 
Miss.  250. 
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face  of  the  bill ;  although,  ordinarily,  adYantage  is  taken  of  this 
defence  by  way  of  plea.* 

§  604.  It  has  been  remarked,  that  this  singularity  in  the 
jurisprudence  of  England  is  produced  by  the  establishment  of 
the  extraordinary  jurisdiction  of  courts  of  equity,  distinct  from 
the  ordinary  jurisdiction  of  courts  of  law,  which  necessarily  cre- 
ates a  distinction  between  legal  rights  and  equitable  rights.^ 
Where  the  courts  of  equity  are  called  upon  to  administer  justice, 
upon  grounds  of  equity,  against  a  legal  title,  they  allow  a  supe- 
rior strength  to  the  legal  title,  when  the  rights  of  the  parties  are 
in  conscience  equal.  ^  And  where  a  legal  title  may  be  enforced 
in  a  court  of  ordinary  jurisdiction,  to  the  prejudice  of  an  equita- 
ble title,  the  courts  of  equity  will  refuse  assistance  to  the  legal 
against  the  equitable  title,  where  the  rights  are  in  conscience 
equal.*  However  true  this  remark  may  be,  as  to  the  mode  of 
administering  and  enforcing  the  rights  of  the  parties  in  the 
courts  of  equity  in  England,  the  principle  itself,  upon  which 
those  courts  act,  in  this  class  of  cases,  seems  founded  in  the 
clearest  dictates  of  uniYcrsal  justice,  and  is  probably,  therefore, 
to  be  found  recognized  in  the  actual  jurisprudence  of  most  civi- 
lized nations.  It  stands  upon  the  maxim,  that,  where  the  equity 
is  equal,  the  party  in  possession  shall  prevail.  ^^  In  aequali  jure 
melior  est  conditio  possidentis. "  ^  (a) 

§  604  a.  There  never  has  been  any  well-founded  doubt,  as  to 
the  doctrine,  in  cases  where  the  plaintiff  sets  up  an  equitable 
title  against  an  equitable  title,  or  a  legal  title  of  the  defendant, 
acquired  by  a  bona  fide  purchase,  without  notice ;  for  in  such 
a  case,  if  the  title  of  each  party  be  equitable,  the  maxim  must 
apply  with  its  full  force ;  and  if  the  title  of  the  defendant  be  a 
legal  title,  equity  ought  not  to  deprive  him  of  the  protection  of 
that  title,  as  it  is  under  such  circumstances  the  superior  title.  ^ 

1  Ibid. 

*  Mitf.  £q.  PI.  by  Jeremy,  199,  200 ;  Wortley  v.  Birkhead,  2  Yes.  671,  673. 
»  Ibid. 

*  Mitf.  Eq.  PL  by  Jeremy,  199,  200 ;  Wortley  v.  Birkliead,  2  Yes.  671,  573. 

*  1  Story,  £q.  Jur.  §  57  a ;  Jones  v.  Powles,  3  Myl.  &  K.  581 ;  Sugden  on  Yen- 
dors,  10th  ed.  Tol.  8,  eh.  22,  §  1-5,  pp.  417,  418 ;  Id.  ch.  24,  §  1-4,  pp.  488,  489;  Id. 
17-28,  pp.  494,  495. 

^  Sagden  on  Yendors,  10th  ed.  vol.  8,  ch.  24,  §  17-23,  pp.  494-496 ;  Boone  v.  Chiles, 
10  Peters,  177,  210,  211,  212.  

(a)  Jennings  u,  Jordan,  6  App.  Cas.  698,  715 ;  Young  v.  Young,  L.  R.  8  Eq.  801. 
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The  point  of  doubt  has  been,  whether  the  defence  ought  to  apply 
to  a  case,  where  the  plaintiff  founds  his  bill  upon  a  legal  title, 
seeking  to  support  it  by  a  discovery,  and  the  defendant  relies 
solely  on  an  equitable  title  to  protect  himself  from  the  discovery. 
Upon  this  point  the  authorities  are  at  variance ;  but  upon  princi- 
ple it  would  seem  difficult  to  resist  the  reasoning,  by  which  the 
doctrine,  that  the  purchaser  is  in  such  a  case  entitled  to  protec- 
tion, is  supported.  ^  But  to  entitle  a  purchaser  to  the  benefit  of 
the  plea,  he  must  not  only  be  a  purchaser  for  a  valuable  consid- 
eration without  notice,  but  he  must  have  paid  the  purchase- 
money.  If  he  has  paid  no  part  of  it,  then  the  plea  is  null ;  if  he 
has  paid  a  part,  he  is  entitled  to  protection  pro  tanto.^ 

§  606.  These  are  the  principal  grounds  of  demurrer  to  bills  of 
discovery,  upon  which  it  seems  necessary  to  comment  in  this 
place.  If  the  objection  appeai*s  upon  the  face  of  the  bill,  it  is 
proper,  whether  it  applies  to  the  whole  of  the  bill,  or  to  particu- 
lar discoveries  only,  that  the  objection,  as  far  aB  it  extends, 
should  be  taken  by  demurrer.^  If  the  objection  does  not  appear 
upon  the  face  of  the  bill,  it  must  (as  we  shall  presently  see)  be 
taken  by  plea.^  And  this  distinction  is  the  more  important  to 
be  observed,  because  in  many  cases,  if  the  objection  is  not  so 
insisted  on,  it  is  in  effect  waived.  For  it  is  a  general  rule,  sub- 
ject to  some  exceptions,  which  will  come  more  fully  under  con- 
sideration hereafter,  that  the  defendant  must  answer  fully  all 
the  allegations  and  charges  in  the  bill,  and  all  the  interrogato- 
ries founded  upon,  and  incidental  to  them,  from  which  he  does 
not  specifically  protect  himself  by  way  of  demurrer,  or  by  way 
of  plea,  as  the  case  may  require.^ 

^  Sugden  on  Vendors,  10th  ed.  yoI.  8,  pp.  494-496 ;  1  Story,  Eq.  Jiir.  §  67  a,  and 
note.  In  the  caae  of  CoUins  v.  Arclier,  1  Rubs.  &  Myl.  284,  the  master  of  the  rolls  held 
it  no  protection ;  and  in  Payne  r.  Compton,  2  Y.  &  Coll.  457,  Lord  Ahinger  seems 
to  hare  heid  that  it  was.  See  also  2  Story,  Eq.  Jur.  §  1602,  1608,  and  notes  ;  Wigram 
on  DiscoTery,  2d  ed.  §  136,  pp.  81,  82 ;  Wood  v.  Mann,  1  Sumner,  606,  678.  See 
Post,  §  805,  806,  826;  Boone  v.  Chiles,  10  Peters,  177,  210,  211,  212;  Vattier  v. 
Hinde,  7  Peters,  252,  271. 

s  Wood  V.  Maun,  1  Sumner,  606, 678 ;  Boone  v.  Chiles,  10  Peters,  177, 210, 211, 212. 

•  Ihid. ;  Mitf.  Eq.  PI.  by  Jeremy,  107,  216 ;  Post,  §  607. 

4  Ibid. ;  Mitf.  Eq.  PI.  by  Jeremy,  14, 107,  218. 

«  Hare  on  Discovery,  247,  296,  297  ;  Mitf.  Eq.  PI.  by  Jeremy,  107,  108,  807,  and 
note  (A) ;  Dolder  v.  Huntingfleld,  11  Yes.  283;  Methodist  Episcopal  Church  v.  Jaques, 
1  Johns.  Ch.  66 ;  Phillips  v.  Prevost,  4  Johns.  Ch.  206 ;  Somerville  v,  Mackay,  16 
Yes.  382 ;  Cooper,  Eq.  PI.  316,  316 ;  Mazareddo  v,  Maitland.  3  Mad.  71,  72,  and  note 
(6) ; t;.  Harrison,  4  Mad.  262 ;  Post,  §  607, 609.    The  language  of  Lord  Redes- 
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§  606.  Thus,  if  the  matter  relied  on  by  the  defendant  consti- 
tute a  defence  to  the  relief  or  purpose  sought  by  the  bill,  whether 
that  relief  be  at  law  or  in  equity ;  or  if  the  defence  be,  that  the 
plaintiff  has  no  title  to  equitable  relief;  or,  that  the  plaintiff 
has  no  interest  in  the  subject-matter ;  ^  or,  that  the  defendant  is 
a  bona  fide  purchaser  for  a  valuable  consideration  without  notice ;  * 
or,  that  the  bill  does  not  declare  a  purpose,  for  which  courts  of 
equity  will  compel  a  discovery ;  or,  that  the  plaintiff  is  under 
some  disability;  in  these  and  the  like  cases,  although  the  de- 
fence extends  to  the  entire  subject  of  the  suit,  it  seems  now 
settled,  that  the  objection  must  be  taken  by  way  of  plea  or  de- 
murrer ;  for  if  the  defendant  submits  to  answer,  he  must  answer 
fully. «  (a) 

dale  on  this  subject  is  somewhat  obscure  and  inToWed.  He  says :  '*  If  the  grounds 
on  which  a  defendant  might  demur  to  a  particular  discovery,  appear  clearly  on  the 
face  of  the  bill,  and  the  defendant  does  not  demur  to  the  discovery,  but,  answering 
the  rest  of  the  bill,  declines  answering  to  so  much,  the  court  will  not  compel  him  to 
make  the  discovery.  But,  in  general,  unless  it  appears  clearly  by  the  bill,  that  the 
plaintiff  is  not  entitled  to  the  discovery  he  requires,  or  that  the  defendant  ought  not 
to  be  compelled  to  make  it,  a  demurrer  to  the  discovery  will  not  hold,  and  the  de- 
fendant, unless  he  can  protect  himself  by  plea,  must  answer."  Mitf.  Eq.  PI.  by 
Jeremy,  200.  Although  Lord  Redesdale,  in  the  first  sentence,  is  manifestly  referring 
to  cases  of  a  particular  discovery  sought  by  the  bill,  yet  even  this  requires  some 
qualifications,  for  there  are  many  cases,  in  which  a  defendant,  answering  in  part,  will 
be  compelled  to  answer  a  particular  discovery  which  he  might,  by  demurrer  or  by 
plea,  have  objected  to.  This  is,  indeed,  sufficiently  apparent  from  the  succeeding 
sentence  of  Lord  Redesdale.  The  true  exposition  of  this  whole  passage  is  probably 
the  fact,  that,  at  the  time  when  it  was  written,  the  doctrine  on  this  subject  was  in  a 
Tery  unsettled  state.    See  Hare  on  Discovery,  247-256. 

^  In  Mazareddo  v.  Maitland,  3  Mad.  72,  the  vice-chancellor  (Sir  John  Leach)  de- 
cided, that  *'  a  defendant  cannot,  by  answer,  deny  the  plaintiflTs  title,  and  refuse  to 
answer  as  to  facts,  which  may  be  useful  evidence  in  support  of  that  title.  He  cannot 
answer  in  part.  If  he  answers  at  aU,  he  must  answer  the  whole  of  the  bill."  Mr. 
Hare  deems  this  distinction  of  great  practical  importance.  Hare  on  Discovery,  251 ; 
Post,  S  600,  846,  847.  [The  same  is  true  if  the  defendant  denies  the  plaintirs  title 
and  sets  up  one  in  himself.    Dott  v.  Hoyes,  15  Sim.  372.] 

3  Ovey  V.  Leighton,  2  Sim.  &  Stu.  284;  Porurlington  v.  Soulby,  7  Sim.  28;  Gor- 
don 0.  Shaw,  14  Sim.  393. 

s  Hare  on  Discovery,  255-262 ;  see  also  Dolder  o.  Huntingfield,  11  Yes.  283;  Shaw 
V.  Ching,  11  Yes.  808;  Fanlder  v.  Stuart,  11  Yes.  206 ;  Post,  §  846,  847 ;  Rowe  v. 
Teed,  15  Yes.  376-378.  [In  the  late  case  of  Mason  v,  Wakeman,  15  Sim.  874,  it 
was  held  that,  under  the  ^th  General  Order  of  August,  1841,  a  defendant,  although 
he  had  submitted  to  answer  a  bill  which  was  demurrable,  might  refuse  to  answer  any 


(a)  So  if  a  defendant  to  a  bill  for  an  do  so  fully  and  without  reserve,  setting 
account  choose  to  answer,  instead  of  re-  out  the  account.  Pace  v.  Bartles,  45 
sorting  to  a  plea  or  demurrer,  he  must     N.  J.  Eq.  371;  Post,  §  852  a. 
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§  607.  The  rule,  however,  is,  as  has  been  already  suggested,* 
subject  to  some  uncontroverted  exceptions;  among  which  may 

particular  interrogatories  he  saw  fit.]  The  whole  subject  is  elaborately  examined, 
and  the  cases  collected  in  Mr.  Hare's  work  on  DiscoTery,  247-298.  There  has  been 
no  small  diTersity  of  opinion  among  the  learned  chancery  judges  upon  this  subject, 
and  Mr.  Hare  lias  giyen  an  historical  Tiew  of  the  cases.  The  doctrine  asserted  in 
the  text  is,  however,  that  which  seems,  on  the  whole,  to  be  settled  in  England  by  tlie 
weight  of  authority,  though  not  beyond  all  doubt  Mr.  Chancellor  Kent  has  also 
reviewed  the  principal  authorities  in  the  case  of  the  Methodist  Episcopal  Church  v. 
Jaques,  1  Johns.  Ch.  65;  and  in  the  case  of  Phillips  o.Prevost,  4  Johns.  Ch.  205.  He 
arrived  at  a  conclusion  not  quite  coincident  with  the  text,  for,  while  he  admits  the 
general  rule,  he  seems  to  insist  that  it  is  subject  to  exceptions  and  modifications, 
according  to  the  circumstances  of  the  case.  And  he  states  as  one  exception,  where 
the  defendant  objects  by  answer,  to  a  discovery,  because  the  plaintiff  has  no  title ; 
and  also  as  another  exception,  the  case  of  a  defendant  disclaiming  all  interest  in  the 
subject-matter  of  the  controversy.  This  last  case  seems  justified  by  what  is  said  by 
Lord  Redesdale  (Mitf.  £q.  PI.  by  Jeremy,  188,  283,  818).  And  Mr.  Hare  admiu,  that 
in  cases  of  a  disclaimer  of  interest,  and  that  the  defendant  is  a  mere  witness,  and  in 
cases  of  a  purchaser  for  a  valuable  consideration  without  notice,  there  is  a  great 
conflict  in  the  authorities.  Hare  on  Discovery,  256-262.  In  the  late  case  of  Ovey  v. 
Leigiiton,  2  Sim.  &  Stu.  234,  the  viceHshancellor  held,  that  if  a  purchaser  without 
notice  answers  at  all,  he  must  answer  fully.  The  same  point  was  decided  in  the  still 
more  recent  case  of  Portarlington  v.  Soulby,  7  Sim.  28.  See  also  the  case  1  Johns. 
Cii.  65,  and  4  Johns.  Ch.  205.  By  the  SOtli  Rule  of  the  Equity  Rules  of  the  Supreme 
Court  of  the  United  States,  January  Term,  1842,  a  bona  fide  purchaser  for  a  valuable 
consideration  without  notice,  may  set  up  that  defence  by  answer  instead  of  plea,  and 
will  be  entitled  to  the  same  protection  as  if  he  had  pleaded  it,  from  making  a 
further  answer.  See  Post,  §  810,  847,  note,  where  the  rule  is  cited  at  large.  The 
rule,  that  where  a  defendant  answers  at  all,  he  must  answer  ftilly,  does  not  prevail 
in  the  Court  of  Exchequer ;  but  only  in  the  Court  of  Chancery ;  founded  (as  it 
should  seem)  upon  the  difference  in  the  practice  of  these  courts  as  to  the  mode  of 
disposing  of  exceptions  to  answer  for  this  supposed  defect  In  the  Court  of  Chan- 
cery, the  exceptions  are  referred  to  a  master ;  in  the  Court  of  Exchequer,  they  are 
not.  See  Hare  on  Discovery,  247,  248 ;  Id.  250,  257,  note  (i;) ;  Id.  298-491.  In 
Rowe  V.  Teetl,  15  Ves.  876,  Lord  Eldon  expounded,  at  some  length,  the  grounds  of 
the  difference.  "  The  question  is,"  said  he,  "  whether  this  is  an  answer,  bringing 
forward  such  one  short  fact,  or  such  a  series  of  circumstances,  establishing,  in  the 
result,  one  fact  that  would  be  an  answer  to  the  prayer  of  discovery  and  relief ;  and, 
therefore,  whether  this  is  a  case  in  which  the  court  should  decide  that  point,  which 
has  been  long  the  subject  of  litigation;  to  what  extent  a  defendant  is  bound  to 
answer,  who  has  averred  a  circumstance,  which,  if  truly  averred  in  another  form, 
and  sufficiently  prored,  would  be  an  answer  to  the  whole  prayer  for  discovery  and 
relief.  I  repeat,  that  I  should  not  shrink  from  the  decision  of  that  question,  if  it  wss 
fairly  before  me ;  and  I  should  be  relieved  from  the  apprehension  of  an  erroneous 
judgment  by  the  reflection,  that  it  is  much  better  that  there  should  be  a  decision, 
than  that  such  a  point  should  remain  in  uncertainty.  It  is  not  my  purpose,  on  this 
occasion,  to  repeat  all  that  is  to  be  found  upon  this  subject  in  the  late  cases.    But  I 


1  Ante,  §  605. 
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be  stated  to  be  the  objection,  that  the  discovery  would  make  the 
defendant  liable  to  a  penalty  or  a  forfeiture,  or  have  a  tendency 
thereto;^  or  would  compel  him  to  criminate  himself;  or  would 
involve  him  in  a  breach  of  professional  confidence  as  counsel, 
solicitor,  or  attorney;  or  that  the  discovery  would  be  immate- 
rial ;  or  that  it  would  compel  him  to  discover  matters  not  appli- 
cable to  the  plaintiff's  title,  but  solely  applicable  to  his  own 
title.  ^  (a)  Some  of  these  exceptions  will  again  come  under  re- 
view in  the  subsequent  pages.* 

miiflt  repeat,  that  wheneTer  this  qoestion  comes  to  a  decision,  it  wiU  be  infinitely 
better  to  decide,  that  in  this  court  the  objection  should  be  made  by  plea,  rather  than 
by  answer.  In  the  Court  of  Exchequer,  exceptions  come  before  the  court  in  the  first 
instance.  That  is  not  the  course  here.  The  office  of  a  plea,  generally,  is  not  to 
deny  the  equity,  but  to  bring  forward  a  fact,  which,  if  true,  displaces  it ;  not  a  single 
averment,  as  tlie  averment  in  this  answer,  that  no  bill  of  sale  was  executed ;  but  per- 
haps a  series  of  circumstances,  forming,  in  tlieir  combined  result,  some  one  fact, 
which  displaces  the  equity.  There  is  this  difference  between  law  and  equity :  that 
here,  for  the  sake  of  convenience,  that  is,  of  justice,  the  denial  of  some  fact  alleged 
by  the  bill,  in  some  instances,  with  certain  averments,  has  been  considered  sufficient 
to  constitute  a  good  plea ;  though  not  perhaps  precisely  within  the  definition  of  good 
pleading  at  law.  If  each  case  is  to  be  considered  upon  its  own  circumstances,  it  is 
desirable  that  this  point  should  be  brought  before  the  court  by  plea  rather  than  by 
answer ;  as  an  answer  prima  facie  admits  that  the  defendant  cannot  plead.  And, 
with  the  exception  of  the  cases  in  which  it  settled,  as  general  law,  that  the  party  is 
not  to  answer  a  particular  circumstance,  as,  that  he  is  not  to  criminate  himself,  tlie 
case  of  a  purchaser  for  valuable  consideration,  &c.,  this  court  does  not  tmst  the 
master,  generally,  with  the  determination,  how  much  of  the  answer,  considered  as  a 
plea,  would  be  a  good  defence.  The  master  is,  therefore,  almost  under  the  necessity 
of  admitting  an  exception ;  and,  when  the  propriety  of  his  judgment  comes  to  be 
argued  here,  it  would  be  most  incongruous,  that  the  court,  admitting  his  judgment 
not  to  be  wrong,  should  yet  give  a  different  judgment,  considering  the  answer  as  a 
plea."  See  also  Somerville  i;.  Mackay,  16  Ves.  882 ;  Leonard  v.  Leonard,  1  Ball  & 
B.  324,  825.  [As  the  defendant  is  not  bound  to  answer  matters  of  recital  in  a  bill, 
unless  specially  interrogated  thereto,  lie  need  not  answer  the  whole,  although  he  vol- 
unteers to  answer  such  matters  in  part.    Newhall  v.  Hobbs,  3  Cush.  274] 

^  If  the  defendant,  in  an  answer,  means  to  avail  himself  of  the  objection  that  his 
answer  to  a  particular  matter  of  discovery  will  expose  him  to  a  penalty  or  forfeiture, 
he  must,  in  his  answer,  specially  set  up  that  olijection.  Sloman  v.  Kelly,  8  Y.  &  Coll. 
678 ;  Post,  S  846. 

s  Hare  on  Discovery,  262,  264,  266-278 ;  Id.  200;  Id.  149 ;  Parkhurst  v.  Lowten, 
1  Mer.  401.  See  also  Phillips  o.  Prevost,  4  Johns.  Ch.  205,  and  cases  there  cited ; 
Rowe  t;.  Teed,  15  Ves.  876-879 ;  Leonard  v.  Leonard,  1  Ball  &  B.  824 ;  Ante,  §  575^ 
588,509-608. 

*  Post,  S  824,825.  [Where  the  United  Sutes  brought  a  bill  in  the  English  Court 
of  Chancery  against  an  agent  of  the  confederate  government  during  the  civil  war, 
against  whom  proceedings  in  rem  for  the  confiscation  of  his  property  in  this  country^ 


(a)  Ante,  §  572;  Clegg  v.  Edmonson,  22  Beav.  125. 
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§  608.  It  has  been  remarked  by  Lord  Bedesdale,  that  not  only 
is  a  demurrer  the  proper  mode  of  taking  such  an  objection,^  but 
he  has  added,  in  another  place,  that  after  a  demurrer  has  been 
overruled,  a  new  defence  may  be  made  by  a  demurrer  less  ex- 
tended, or  by  a  plea,  or  by  an  answer ;  and  that,  after  a  plea  has 
been  overruled,  a  new  defence  may  be  made  by  a  demurrer,  by  a 
new  plea,  or  by  an  answer ;  and  the  proceedings  upon  the  new 
defence  will  be  the  same  as  if  it  had  been  originally  made.^  And 
it  has  also  been  said,  that,  where  a  demurrer  is  overruled,  that 
does  not  deprive  the  party  of  his  equity ;  for  the  same  thing  may 
be  insisted  on  in  his  answer.^  These  propositions  require 
qualification;  for,  however  true  in  general  they  may  be  in  re- 
gard to  bills  of  relief,  we  should  be  misled  in  applying  them  to 
bills  of  discovery,*    In  the  cases  of  bills  of  relief,  to  which  the 

under  the  acts  of  Congress,  on  the  ground  of  his  participation  in  the  rebellion,  were 
pending,  a  plea  to  the  entire  discovery  and  relief  prayed  in  the  bill,  on  the  ground  of 
the  pendency  of  such  proceedings  in  the  courts  of  tlie  United  States,  was  allowed, 
because  the  pUintiffs  were  regarded  as  not  entitled  to  the  aid  of  equity  in  obtaining 
the  money  lield  by  the  defendant  as  such  agent,  without  waiving  the  forfeitures  to 
which  the  agency  exposed  him  in  the  United  States.  United  States  v,  McRae,  L.  R. 
4  £q.  827.  On  appeal  it  was  held  that  the  plea  was  good  as  to  the  discovery,  but  not 
as  to  the  relief,  and  the  case  was  directed  to  stand  for  fiirther  proceedings,  if  the 
plainiill  could  establish  his  case  without  calling  upon  tlie  defendant  for  discovery. 
L.  R.  8  Ch.  79.  (a)] 

1  Mitf.  Eq.  PI.  by  Jeremy,  14, 16, 107,  218. 

«  Lord  Redesdale's  language  (Mitf.  Eq.  PI.  by  Jeremy,  16)  is  as  follows:  " If  a 
demurrer  or  plea  is  overruled  upon  argument,  the  defendant  must  make  a  new  de- 
fence. This  he  cannot  do  by  a  second  demurrer  of  the  same  extent,  after  one 
demurrer  has  been  overruled ;  for  although,  by  a  standing  order  uf  the  court,  a  cause 
of  demurrer  must  be  set  forth  in  the  pleading,  yet,  if  that  is  overruled,  any  other 
cause  appearing  on  the  bill  may  be  offered  on  argument  of  the  demurrer,  and,  if 
valid,  will  be  allowed ;  the  rule  of  the  court  affecting  only  the  cost*.  But  after  a 
demurrer  has  been  overruled,  a  new  defence  may  be  made  by  a  demurrer  less  ex- 
tended, or  by  plea,  or  answer ;  and  after  a  plea  has  been  overruled,  defence  may  be 
made  by  demurrer,  by  a  new  plea,  or  by  an  answer ;  and  the  proceedings  upon  the 
new  defence  will  be  the  same  as  if  it  had  been  originally  made."  In  Finch  v.  Finch, 
2  Ves.  402.  I^rd  Hardwicke  is  also  reported  to  have  said :  •*  It  is  not  like  a  second 
demurrer  or  dilatory,  or  a  second  plea,  which  cannot  be  put  in  a  second  time,  if  over- 
ruled ;  yet,  notwithstanding,  the  court  frequently  allows  the  defendant,  after  a  plea 
has  been  overruled,  to  insist  on  the  same  matter  by  answer,  which  was  overruled  as 
a  plea."  See  also  Hare  on  Discovery,  289,  293 ;  Mitf.  Eq.  PI.  by  Jeremy,  216,  217, 
and  note  {x) ;  Ante.  §  460. 

»  Bishop  of  Sodor  and  Man  v.  Derby,  2  Ves.  867;  Attorney  General  v.  Brown,  1 
Swanst.  804,  and  note. 

«  Hare  on  Discovery,  280,  290. 

(a)  See  Republic  of  Peru  v.  Dreyfus,  38  Cb.  D.  848. 
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general  rule  extends,  that  he  who  submits  to  answer,  must  an- 
swer fully  the  overruling  of  a  demurrer,  or  of  a  plea,  athough  it 
is  not  conclusive  upon  the  title  to  relief,  is  conclusive  upon  the 
question  of  discovery;  for  it  amounts  to  a  decision,  that  the 
matter  is  proper  for  a  judicial  inquiry,  and  the  defendant  can 
no  longer  refuse  to  the  plaintiff  the  means  of  prosecuting  that 
inquiry.^ 

§  609.  The  foregoing  remarks  have  been  principally  addressed 
to  cases  where  the  objection  to  a  discovery  applies  to  the  entire 
claim  of  the  plaintiff.  But  they  are  equally  applicable  to  cases 
where  the  objection  applies  only  to  special  and  particular  dis- 
coveries sought  by  the  bill.  In  the  latter  case,  equally  as  in 
the  former,  the  defendant,  if  he  means  to  make  any  objection 
to  the  discovery,  must  do  so  by  a  demurrer,  or  by  a  plea ;  for 
the  same  general  rule,  subject  to  the  exceptions  already  stated, 
governs,  that  the  defendant,  if  he  answers  at  all,  must  answer 
fully.  2 

1  Hare  on  DiscoTery,  290.  Although  this  is  the  general  rule,  yet  the  court,  upon 
OYemiling  a  demurrer  to  a  bill  of  discoYery,  will,  by  its  discretion,  in  a  fit  case,  give 
leave  to  the  defendant  to  insist,  by  way  of  answer,  that  he  is  not  bound  to  make  the 
discoTery  required,  or  will  give  him  liberty  to  file  another  demurrer  less  extensive. 
Mitf.  Eq.  PI.  by  Jeremy,  217,  and  note  (x) ;  Balcer  v,  Meilish,  11  Ves.  68;  Thorpe  v, 
Macaulay,  6  Mad.  218;  Suffolk  v.  Green,  1  Atk.  450;  Hare  on  Discovery,  290,  203, 
294;  Portarlington  v.  Soulby,  6  Sim.  866;  Ante,  §  460.  Mr.  Hare  has  added  an  im- 
portant qualification  to  the  language  of  the  text:  **  Upon  the  special  objections  to  dis- 
oovery,"  says  he,  "  the  overruling  a  demurrer  or  plea,  whether  general,  or  of  partial 
extent,  is  not  decisive.  The  effect  of  the  decision  against  tlie  demurrer  or  plea,  with 
regard  to  such  objections,  is,  that  they  cannot  be  taken  by  a  second  demurrer  or 
plea,  without  the  leave  of  the  court ;  but  they  may  still  be  taken  by  answer,  as  they 
might  have  been,  if  no  previous  defence  had  been  attempted."  Hare  on  Discovery, 
290,  298,  296.  Lord  Eldon,  in  Baker  v,  Meilish,  11  Yes.  78,  used  the  following  Ian* 
guage  on  the  same  point :  ''  As  to  particular  questions  upon  this  record,  the  defend- 
ant should  not  be  called  upon  to  answer ;  for  he  is  put  precisely  in  the  same  situation 
as  if  he  had  answered  ;  and,  notwithstanding  a  demurrer  to  the  whole  bill  overruled, 
the  defendant  may  object  to  answer  a  question,  if  it  is  not  lawful  to  ask  it ;  and  may, 
by  answer,  protect  himself  from  answering  such  a  question.  But.  whether  he  should 
be  in  that  situation,  is  a  very  different  consideration ;  for,  if  he  says,  he  is  not  bound 
to  answer,  the  plaintiff  may  immediately  contest  with  him,  whether  he  has  sufficiently 
answered.  But  he  Is  not  in  that  state,  if  at  liberty  to  demur  again,  until  that  de- 
murrer is  disposed  of ,  and  then  the  question  as  to  the  sufficiency  of  the  answer  upon 
the  other  points  is  to  commence.  Finding  this  question  not  settled  by  decision,  and 
Hieta  both  ways,  the  best  opinion  I  can  form,  is,  that  the  defendant,  having  demurred 
to  the  whole  bill,  shall  not  demur  to  a  part,  without  leave." 

3  Hare  on  Discovery,  127-180,  266,  266,  262 ;  Ante,  §  606,  606,  note ;  Post,  §  810, 
846, 847.  But  see  the  rule  of  the  Supreme  Court  of  the  United  States  cited  Post, 
§  810,  846,  which  has  materially  altered  this  doctrine. 
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§  610.  Before  closing  this  head  of  demurrers  to  bills  of  dis- 
covery, it  is  proper  to  add,  that,  where  the  sole  object  of  a  bill 
is  to  obtain  a  discovery,  some  grounds  of  demurrer  which,  if  the 
bill  prayed  for  relief,  would  extend  to  discovery  as  well  as  to 
the  relief,  will  not  hold.^  Thus,  a  demurrer  to  a  bill  for  a  dis- 
covery merely,  will  not  hold  for  want  of  parties ;  for  the  plain- 
tiff seeks  no  decree ;  nor,  in  general,  for  want  of  equity  in  the 
plaintiff's  case,  for  the  same  reason;  nor,  because  the  bill  is 
brought  for  the  discovery  of  part  of  a  matter;  for  that  is  merely 
a  demurrer,  because  the  discovery  would  be  insuflScient*  But 
it  should  seem,  that  a  demurrer  would  hold  to  a  bill  for  the  dis- 
covery of  several  distinct  matters  against  several  distinct  de- 
fendants.^ (a)  For,  although  a  defendant  is  always  eventually 
paid  his  costs  upon  a  bill  of  discovery,  if  both  parties  live,  and 
the  plaintiff,  by  an  amendment  of  his  bill,  does  not  extend  it  to 
pray  relief;  yet  the  court  ought  not  to  permit  the  defendant  to 
be  put  to  any  unnecessary  expense,  as  either  the  plaintiff  or  the 
defendant  may  die  pending  the  suit* 

§  610  a.  We  have  already  had  occasion  to  state,  that  in  a  bill 
of  discovery,  in  aid  of  an  action  or  defence  at  law,  no  person 
should  be  made  a  party  to  the  bill,  although  he  has  a  substantial 

1  Mitf.  Eq.  PI.  bj  Jeremy,  201,  206;  Hare  on  Discovery,  124-126;  Post,  §746.  It 
was  said  by  Lord-Chancellor  Eldon,  in  Cholmondeley  v.  Clinton,  2  Mer.  74,  that 
there  is  no  instance  of  a  bill  of  discovery  merely  being  allowed  to  be  amended  by 
adding  new  parties  as  plaintiffs ;  and  he  added,  that  he  would  not  make  a  precedent, 
for  which  there  was  no  foundation  in  the  principles  or  practice  of  the  court.  It  is 
to  be  understood,  however,  that  his  lordship  was  here  speaking  of  a  bill  of  discovery 
in  aid  of  an  action  at  law,  where  the  persons  sought  to  be  made  parties,  were  not 
plaintiffs  in  the  suit  at  law.  In  such  a  case,  as  we  have  seen,  no  person  can  be  made 
a  party  to  the  bill  of  discovery,  who  is  not  a  party  to  the  suit  at  law.  Ante,  §  669, 
and  notes.  See  b.  p.  Glyn  v.  Soares,  8  Myl.  &  K.  460;  Queen  of  Portugal  v.  Glyn, 
West.  H.  L.  268,  276 ;  8.  c.  7  CI.  &  Fin.  466  (6). 

«  Ibid. 

»  Ibid. 

«  Mitf.  Eq.  PI.  by  Jeremy,  200,  201 ;  Hare  on  Discovery,  124>126. 


(a)  "On  the  question  of  multifarious-  where  real  inconvenience  would  result 

ness,  it  is  to  be  observed  that  to  a  bill  from   what  is   objected  to."     Per   Sir 

for  discovery  it  is  an  ultra-technical  ob-  John  Wickens,  in  Brown  p.  Wales,  L.  R. 

jection,  even  if  well  founded.  .  .  .  And  16  Kq.  142.    See  Ante,  §  271,  note, 
in  Campbell  v.  Mackey  (1  Myl.  &  Cr.  (6)  See  Ante,  §  669,  note ;  Manchester 

603),  it  was  held  that,  in  dealing  with  F.  Ass.  Co.  v.  Wykes,  33  L.  T.  K.  B. 

objections  of  this  class,  the  court  has  a  142. 
wide  discretion,  and  allows  them  only 
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interest  in  the  action  or  defence  at  law,  who  is  not  a  party 

of  record  in  the  action;    if  he  should  be,   the  bill  will  be 
demurrable.^ 


CHAPTER  XIL 

DEMUBBERS  TO  BILLS  NOT  OBIGINAL. 

§  611.  HiTHEBTO  our  attention  has  been  limited  to  the  consid- 
eration of  demurrers  to  original  bills,  either  for  relief  or  for 
discovery  only.  It  is  proper,  therefore,  to  add  a  few  words  in 
regard  to  demurrers  to  bills  not  original.  As  every  other  kind 
of  bill  is  a  consequence  of  an  original  bill,  many  of  the  causes 
of  demurrer,  which  will  apply  to  an  original  bill,  will  also  apply 
to  any  other  kind  of  bill.^  But  the  peculiar  form  and  object  of 
each  kind  of  bill,  afford  distinct  causes  of  demurrer  to  each ; 
and  upon  these  we  shall  accordingly  proceed  to  make  some 
remarks. 

§  612.  And,  first,  in  regard  to  demurrers  to  supplemental 
bills,  and  to  bills  in  the  nature  of  supplemental  bills.  A  de- 
murrer to  a  supplemental  bill,  or  to  a  bill  in  the  nature  of 
a  supplemental  bill,  may  be  filed  whenever  it  appears  upon 
the  face  of  the  supplemental  bill,  that  the  plaintiff  has  no  right 
to  file  that  species  of  bill,  either  from  want  of  title  or  from 
mistake  in  pleading.'  Thus,  in  general,  if  a  bill  is  filed  by  a 
tenant  in  tail,  who  dies,  the  issue  in  tail,  or  the  remainder-man 
in  tail,  claiming  under  a  new  limitation,  will  be  entitled  to  the 
benefit  of  the  proceedings  had  in  the  suit  of  the  first  tenant  in 
tail,  by  iperely  filing  a  supplemental  bill.*  But  where  a  subse- 
quent remainder-man  in  tail  files  such  a  bill,  if  it  appears,  that 
the  suit  by  the  first  tenant  in  tail  was  founded  upon  a  contract 
made  by  him,  and  was  not,  in  respect  of  charges,  created  by  the 

1  Ante,  §  226,  641,  644,  669;  Glyn  r.  Soares,  8  Myl.  &  K.  460;  Irving  v.  Thomp- 
son, 9  Sim.  17,  29 ;  Queen  of  Portugal  v,  Glyn,  West,  H.  L.  268, 276 ;  s.  o.  7  CL  & 
Fin.  466. 

«  Mitf.  Eq.  PI.  by  Jeremy,  201 ;  Cooper,  Eq.  PI.  210. 

<  Cooper,  Eq.  PL  212,  218. 

«Ibid. 
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donor;  or,  if  there  is  any  particular  difference  in  the  interests 
derived  from  the  danum,  out  of  which  both  estates  tail  are 
carved;  or,  if  there  are  any  other  special  circumstances  under 
which  the  estate  is  held,  existing  in  the  case,  the  subsequent 
remainder-man  in  tail  will  not  be  permitted  to  file  such  a  bill.^ 
The  case  is  still  stronger  against  holding  such  bill  to  be  suffi- 
cient, if  the  new  remainder-man  in  tail  happens  to  be  the  de- 
fendant instead  of  the  plaintiff  in  the  suit,  and  has  any  special 
facts  to  state  in  addition  to  or  different  from  those  which  consti- 
tuted the  former  defence.  In  such  cases,  more  especially,  the 
court  will  not  give  to  a  supplemental  bill  the  effect  of  binding 
him  by  the  shape  of  the  defence  already  made.* 

§  613.  But  except  in  special  cases  of  this  sort  a  supplemental 
bill  is  maintainable  by  persons  standing  in  privity  of  title  with 
the  original  plaintiff.  Therefore,  where  a  decree,  in  the  suit  of 
a  feme  covert  by  her  next  friend  against  her  husband  and  trus- 
tees, had  declared  a  right  to  a  settlement  by  the  husband  on  her 
and  her  children;  and  the  wife  died  before  the  master  could 
make  his  report ;  a  supplemental  bill  being  filed  by  the  children 
to  have  a  provision  made  for  them,  the  defendants  demurred, 
both  on  the  form,  and  on  the  want  of  merits.  But  the  court  de- 
creed the  right  of  the  children  to  the  provision  sought;  and 
thought,  that  if  they  had  such  right  by  the  judgment  in  the 
former  suit,  it  being  subsequent  to  the  institution  of  the  pro- 
ceedings in  that  suit,  they  might  maintain  a  supplemental  bill ; 
and,  therefore,  overruled  the  demurrer.^ 

§  614.  It  is  a  general  nile,  that  the  court  will  not  permit  a 
supplemental  bill  to  be  filed,  except  upon  new  matter ;  because 
th€  same  end  can  generally  be  answered  by  an  amendment  of  the 
original  bill.*  If,  therefore,  a  supplemental  bill  is  brought  upon 
matter,  arising  before  the  filing  of  the  original  bill,  where  the 
suit  is  in  that  stage  of  the  proceedings,  in  which  an  amendment 
will  be  allowed,  the  defendant  may  demur.  *^    And  even  if  a 

1  Cooper,  Eq.  PI.  75,  76,  212, 218. 

3  Cooper,  Eq.  PI.  74,  212,  214.  Such  a  bill  though  called  in  Murray  r.  Elibank, 
10  Ves.  84,  a  supplemental  bill,  is,  properly  speaking,  an  original  bill  in  the  nature 
of  a  supplemental  bill.    See  Ante,  §  845. 

«  Cooper,  Eq.  PI.  74,  213,  214. 

<  Cooper,  Eq.  PI.  214 ;  Mitf.  Eq.  PI.  by  Jeremy,  202, 208,207 ;  Usbome  v.  Baker, 
2  Mad.  887;  Baldwin  v,  Mackown,  8  Atk.  817;  Stafford  v,  Hewlett,  1  Paige,  200; 
Coldough  V.  £rans>  4  Sim.  76.  *  Ibid. 
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supplemental  bill,  upon  matter  arising  subsequent  to  the  filing 
of  the  original  bill,  is  brought  against  a  person,  who  was  not  a 
party  to  the  original  bill,  and  who  claims  no  interest  arising  out 
of  the  matters  in  litigation  to  it,  the  defendant  to  the  supple- 
mental bill  may  also  demur;  especially,  if  the  supplemental  bill 
prays,  that  he  may  answer  the  matters  charged  in  the  original 
bill.^  So,  if  a  supplemental  bill  is  brought  against  a  person  not 
a  party  to  the  original  bill,  praying  that  he  may  answer  the 
original  bill;  and  no  reason  is  assigned  why  he  could  not  be  made 
a  party  to  the  original  bill  by  an  amendment,  he  may  demur.  ^ 
These,  however,  are  grounds  of  demurrer,  arising  rather  from 
the  plaintiff's  having  mistaken  his  remedy,  than  from  his  being 
without  one.' 

§  615.  Upon  another,  and  a  distinct  ground,  if  new  facts  or 
events  shall  have  arisen  subsequently  to  the  filing  of  the  original 
bill,  but  those  new  matters  are  immaterial  to  the  relief  sought 
under  the  original  bill,  or  are  such  as  may  come  before  the 
master  under  the  proper  decretal  order  in  the  original  cause,  a 
demurrer  will  lie.  For,  if  the  new  facts  or  events  are  not  mate- 
rial, they  are  irrelevant ;  and  if  material,  and  yet  they  are  now 
properly  within  the  reach  of  the  court,  or  before  the  master 
under  the  original  cause,  there  is  no  ground  why  the  record 
should  be  encumbered  with  superfluous  matter.* 

§  616.  Another  distinct  ground  of  demurrer  is,  that  the  bill  is 
not  properly  supplemental ;  but  that  it  seeks  to  make  a  new  and 
different  case  from  the  original  bill,  upon  new  matter ;  for  that, 
in  a  proper  stage  of  the  cause,  might  be  the  fit  subject  of  an 
amendment;  or,  at  all  events,  of  an  original  bill.*  Therefore, 
if  the  purpose  for  which  a  supplemental  bill  is  brought,  is  not 
properly  supplemental  to  the  matters  already  in  litigation  be- 
tween the  parties  to  the  original  bill,  and  in  respect  to  which 

1  Ibid. 

«  Ibid.  •  Ibid. 

«  Adams  o.  Dowding,  2  Mad.  63;  Milner  v.  Harewood,  17  Yes.  144 ;  Mitf.  Eq.  PI. 
by  Jeremy,  68,  note  (o),  202,  note  {q) ;  Hare  on  DiscoTery,  168. 

*  Colclough  V.  ETans,  4  Sim.  76;  Dias  v.  Merle,  4  Paige,  269.  It  is  proper  bere 
to  remarlr,  that  the  case  put  in  the  text,  is,  where  the  matter  is  not  properly  supple- 
mental. For,  if  the  plaintiff,  when  his  cause  Is  in  such  a  state  that  he  cannot  amend 
his  bill,  discovers  new  matter,  which  may  tend  to  vary  the  relief  prayed,  or  to  show, 
that  the  plsintiff  is  entitled  to  the  relief  prayed,  by  the  original  bill,  that  is  propei-ly 
the  subject  of  a  supplemental  bill.  Ante,  §  8d6«  887;  Crompton  o.  Wombwell,  4  Sim. 
d28. 
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the  relief  is  sought,  a  demurrer  will  lie.  Thus,  where  a  bill 
was  brought  against  the  surviving  executors,  to  have  the  testa- 
tor's estate  administered  according  to  the  trusts  of  the  vrill ;  and 
it  impeached  certain  accounts  settled  between  the  defendants 
and  a  deceased  co-executor;  and  the  plaintiff,  without  making 
the  representative  of  the  deeeased  executor  a  party,  went  on  to  a 
hearing ;  and  a  decree  was  made  at  the  hearing,  restricting  the 
account  to  the  receipts  of  the  defendants,  and  directing,  that  the 
account  settled  with  the  deceased  executor  should  not  be  dis- 
turbed; and  afterwards  the  plaintiff  filed  a  bill,  purporting  to 
be  a  supplemental  bill,  bringing  before  the  court  the  representa- 
tive of  the  deceased  executor,  and  also  the  assignees  of  one  of  the 
surviving  executors,  who  had  become  a  bankrupt ;  and  praying, 
that  the  accounts  and  inquiries,  directed  by  the  former  decree, 
might  be  prosecuted,  and  that  an  account  might  be  taken  of  the 
receipts  of  the  deceased  executor;  upon  a  demurrer  by  the 
assignees,  it  was  held,  that  the  supplemental  bill  was  not  sus- 
tainable; because,  although  supplemental  to  the  rest  of  the 
defendants,  it  was  an  original  bill,  so  far  as  regarded  the  repre- 
sentative of  the  deceased  executor.  There  was  nothing  at  all 
properly  supplemental  in  its  nature,  or  in  aid  of  what  had  been 
already  done  by  the  court  But,  on  the  contrary,  the  former 
decree  of  the  court  excluded  this  very  account  of  the  deceased 
executor.  *  (a) 

§  617.  Secondly ;  demurrers  to  bills  of  revivor,  and  to  bills  in 
the  nature  of  bills  of  revivor.  If  a  bill  of  revivor,  or  a  bill  in 
the  nature  of  a  bill  of  revivor,  does  not  show  a  sufficient  ground 
for  reviving  the  suit,  or  any  part  of  it,  either  by  or  against  the 
person,  by  or  against  whom  it  is  brought,  the  defendant  may,  by 
demurrer,  show  cause  against  the  revival.^  Indeed,  although 
the  defendant  does  not  demur ;  yet,  if  the  plaintiff  does  not  show 
a  title  to  revive,  he  will  take  nothing  by  his  suit  at  the  hearing.' 

1  Wilson  r.  Todd,  1  Mjl.  &  Cr.  42.    See  also  Colclough  v.  Etrhs,  4  Sim.  76. 

«  Mitf.  Eq.  PL  by  Jeremy,  201.  202 ;  Griffith  t».  Ricketts,  3  Hare,  476. 

•  Mitf.  Eq.  PI.  by  Jeremy,  202,  289,  290.  In  all  cnsei  where  the  defendant  means 
to  object  to  the  bill  of  revivor,  he  ought  to  do  so  by  demurrer ;  for,  in  many  cases, 
if  he  does  not  object,  but  answers,  it  will  be  a  waiver  of  the  objection,  and  amount 


(a)  Proceeding  to  a  trial  on  the  merits  objections  have  the  same  effect  as  if 
is  a  waiver  of  the  privilege  asked  in  an  raised  by  demurrer.  Waterman  r.  Buck 
answer  to  a  supplemental  bill  that  certain      ( Vt.),  22  Atl.  16. 
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A  demurrer  to  a  bill  of  revivor,  or  to  a  bill  in  the  nature  of  a 
bill  of  revivor,  may  be,  (1. )  either  for  want  of  privity,  or,  (2, ) 
for  want  of  sufficient  interest  in  the  party  seeking  to  revive,  or 
(8.)  for  some  imperfection  in  the  frame  of  the  bill.^ 

§  618.  First ;  for  want  of  privity.  We  have  already  had 
occasion  to  consider,  in  what  cases  a  bill  of  revivor,  technically 
so  called,  may  lie ;  and  it  was  then  stated,  that  it  is  confined  to 
cases  of  representation  of  the  party  deceased,  by  the  mere  ap- 
pointment and  operation  of  law.^  Thus,  the  executor  or  adminis- 
trator alone  is  the  party  by  or  against  whom  a  bill  of  revivor, 
technically  so  called,  will  lie  as  to  matters  touching  the  person- 
alty of  the  deceased;  and  by  or  against  the  heir-at-law  of  the 
deceased  as  to  matters  touching  the  realty.*  This  is  properly  a 
privity  by  operation  of  law.  On  the  other  hand,  there  may  be 
a  privity  of  right  and  title  under  the  deceased,  by  a  transfer  or 
conveyance  of  that  right  and  title  to  a  person,  who  is  not  in  by 
mere  operation  of  law,  and  is  not  the  personal  or  real  represen- 
tative of  the  deceased.  In  such  a  case,  a  bill  of  revivor  will  not 
lie  by  or  against  such  person ;  but  a  bill  in  the  nature  of  a  bill 
of  revivor  will.*  In  each  of  these  cases,*  if  the  appropriate  bill  • 
is  not  brought  by  the  party,  seeking  to  revive,  a  demurrer  will 
lie.* 

§  619.  Thus,  if  an  administrator  de  bonis  non  should  seek,  by 
a  pure  bill  of  revivor,  to  revive  a  decree,  obtained  by  a  former 
administrator,  a  demurrer  would  lie;  for  the  administrator  de 
bonis  non  comes  not  in,  in  privity  with  the  former  administra- 
tor, who  obtained  the  decree ;  but  paramount  to  him,  and  purely 
as  the  representative  of  the  intestate.^  So,  if  a  bill  of  revivor 
should  be  filed  by  or  against  the  assignees  of  a  bankrupt  or  an 
insolvent,  or  the  committee  of  a  lunatic's  estate,  or  a  purchaser, 
or  a  devisee  of  the  estate  in  question,  a  demurrer  would  lie  for 
the  want  of  the  proper  right  of  representation  in  such  a  bill.^ 

to  an  admission,  that  it  is  a  good  bill  of  reyivor.  Nanney  v,  Totty,  11  Price,  117, 
121.  See  I  Mont  Eq.  PI.  824 ;  Mitf .  £q.  Pi.  bj  Jeremj,  289 ;  Harris  v.  Pollard,  8  P. 
Wms.  348 ;  8.  o.  2  Eq.  Abr.  2. 

I  Cooper,  Eq.  PL  210. 

>  Ante,  §  864,  877. 

•  Ante,  §  864,  877, 879. 

«  Ante,  §  877-.380. 

•Ibid. 

«  Cooper,  Eq.  PI.  64,  76,  210, 211 ;  Ante,  §  882. 

7  Cooper,  Eq.  PI.  211 ;  Ante,  §  377-886  ;  Post,  §  626. 

84 
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Other  examples,  to  which,  the  same  principles  apply,  have  been 
already  mentioned;  and  they  need  not  be  here  repeated.^ 

§  620.  Secondly ;  for  want  of  interest.  We  have  already  seen, 
that,  ordinarily,  a  bill  of  revivor  will  not  lie  for  costs  merely, 
imless  such  costs  have  been  taxed,  and  a  report  made  in  the  life- 
time of  the  party,  who  is  to  pay  them.^  If,  therefore,  a  bill  of 
revivor  should  be  brought  in  a  case,  where  the  suit  is  not  accord- 
ing to  the  practice  of  the  court  entitled  to  be  revived,  it  would 
be  demurrable.* 

§  621.  Ordinarily,  also,  a  defendant  is  not  entitled  to  a  bill 
of  revivor,  unless,  indeed,  he  has  an  interest  in  the  further  pro- 
ceedings ;  or  he  can  derive  a  benefit  from  them ;  as,  for  example, 
after  a  decree  to  account ;  or  after  a  verdict  on  an  issue  of  legiti- 
macy directed  in  the  cause ;  for,  in  such  cases,  the  benefit  of  the 
revivor  to  him  is  manifest.^  But,  where  the  proceedings  have 
not  gone  to  any  decree,  but  merely  to  decretal  orders,  and  the 
defendant  has  no  other  interest  in  the  further  prosecution  of  the 
suit,  than  merely  to  dissolve  an  injunction  obtained  under  an 
interlocutory  order,  and  to  proceed  at  law,  a  demurrer  will  lie ; 
and  he  has  no  interest  in  the  further  proceedings ;  for  he  has  an- 
other remedy  to  put  an  end  to  the  suit  in  equity,  and  to  dissolve 
the  injunction.^ 

§  622.  Thirdly;  for  some  imperfection  in  the  frame  of  the 
bill.  Thus,  if  the  proper  parties  are  not  made  to  the  bill  of 
revivor,  it  is  demurrable.^  As,  if  there  is  a  suit  by  tenants  in 
common,  and  one  of  them  dies,  the  representative  of  the  de- 
ceased tenant  in  comimon  cannot  exhibit  a  bill  of  revivor,  with- 

1  Ante.  §  364,  S64^386. 

s  Ante,  §  371 ;  Cooper,  Eq.  PI.  211, 212 ;  Biitf .  £q.  PI.  by  Jeremy,  202,  and  cases 
there  cited. 

s  Ante,  §  371 ;  Cooper,  Eq.  PL  211,  212 ;  Mitf.  Eq.  PI.  by  Jeremy,  202,  and  cases 
there  cited. 

*  Cooper,  Eq.  PI.  64,  69,  212 ;  Williams  v.  Cooke,  10  Yes.  406 ;  Horwood  v. 
Sdimedes,  12  Yes.  311 ;  Ante,  §  372. 

^  Cooper,  Eq.  PI.  212 ;  Horwood  v.  Schmedes,  12  Yes.  311,  815.  It  seems,  that 
the  proper  remedy  would  be  by  motion  or  petition,  that  the  executors  or  adminis- 
trators might  revive  the  suit,  or  that  the  ii^unction  might  be  dissolved.  See  Hor- 
wood V.  Schmedes,  12  Yes.  816,  816.    See  Troward  v.  Bingham,  4  Sim.  483.  (a) 

•  Fallowes  v,  Williamson,  11  Yes.  306;  Cooper,  Eq.  PI.  213;  Ante,  §  868. 


(a)  If  the  executor  or  assignee  in  Bingham,  supra;  Foxwell  v,  Greatorex, 
bankruptcy  revives  the  suit,  he  becomes  88  Beav.  346 ;  Cook  v,  Hathaway,  L.  B. 
liable  for  the  costs  of  it.    Troward  r.     8  Eq.  612. 
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out  making  the  surviving  tenant  in  common  a  party  to  the  bill, 
either  as  a  co-plaintiff,  or  as  a  co-defendant^ 

§  623.  So,  upon  a  bill  of  discovery,  if  the  defendant  has  an- 
swered, and  the  suit  afterwards  abates  by  his  death,  a  bill  of 
revivor  will  not  lie ;  for  the  object  of  the  bill  has  been  already 
obtained;  and  the  plaintiff  has  no  further  interest  to  revive  it^ 

§  624.  But  a  demurrer  will  not  lie  to  a  bill  of  revivor  for 
want  of  a  party,  who  was  not  before  the  court  at  the  time  of  the 
abatement  of  the  suit  by  the  death  of  a  person,  who  was  then  a 
party,  although  the  suit  might  have  been  imperfect  without  such 
new  party ;  for  it  is  not  the  office  of  a  demurrer  to  a  bill  of  re- 
vivor to  correct  such  an  imperfection;  but  merely  to  put  the 
cause  in  the  same  plight  and  condition,  in  which  it  was  at  the 
time  of  the  abatement.^ 

§  625.  Upon  the  same  ground  of  imperfection  in  the  frame  of 
the  bill,  if  the  material  facts  to  support  the  revivor  are  not 
stated,  the  bill  will  be  demurrable.*  Thus,  if  an  executor, 
seeking  to  revive,  should  not  state  in  his  bill  that  he  has  proved 
the  will  in  the  proper  ecclesiastical  court,  or  if  a  person,  seek- 
ing to  revive  as  administrator,  should  not  state,  that  he  has 
taken  out  administration,  the  bill  would  be  demurrable.^  So 
the  title  to  revive  against  the  defendant  is  not  shown  by  the 
mere  statement  that  such  defendant  is  the  representative  of  a 
party  who  had  answered  the  original  bill.* 

§  626.  A  bill  of  revivor  should  also  set  forth  so  much  of  the 
original  bill,  as  will  show,  that  the  plaintiff  has  a  right  to  revive 
the  suit,  and  that  the  defendants  are  the  proper  parties,  against 
whom  the  revival  is  to  be.^  Therefore,  if  it  should  appear,  that 
the  plaintiff  is  not  the  proper  person  to  revive,  or  that  the  de- 

1  Fallowes  v.  WiUiamton,  11  Vet.  806;  Cooper,  Eq.  PI.  213 ;  Ante,  §  868. 

3  Gould  V.  Barnes,  1  Dick.  188;  1  Mont  £q.  PL  809;  2  Mont  £q.  PI.  610; 
note  (24). 

*  Metcalfe  r.  Metcalfe,  1  Keen,  74.  It  teems  that  the  proper  bill  would  have 
been  a  bill  of  reviyor  and  supplement  Metcalfe  v,  Metcalfe,  1  Keen,  80;  Ante, 
f  887 ;  Pendleton  v.  Faj,  8  Paige,  204. 

4  Cooper,  Eq.  PL  212;  Phelps  v.  Sproale,  4  Sim.  818;  Griffith  t7.  Ricketts,  3 
Hare,  470. 

A  Humphreys  v.  Ingledon,  1  P.  Wms.  762 ;  a.  o.  1  Dick.  38 ;  Stone  v.  Baker,  cited 
in  note  to  1  P.  Wms.  763 ;  Cooper,  Eq.  PI.  212. 

«  Griffith  V.  RicketU,  8  Hare,  476. 

7  Phelps  V,  Sproule,  4  Sim.  318;  Ante,  §  874,  886;  Harrison  v,  Ridley,  Com.  680; 
a.  o.  2  Eq.  Abr.  2. 
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fendant  is  not  the  proper  party  against  whom  it  should  be 
reviyed,  because  he  is  not  in  the  chain  of  representation,  a  de- 
murrer will  lie.^  And  if  the  statements  in  the  bill  of  revivor  do 
not  show  a  title  to  revive,  the  plaintiff  cannot  on  demurrer  sup- 
ply the  defect  by  reading  the  record  of  the  original  bill,  although 
that  record  be  referred  to  in  the  bill  of  revivor.^ 

§  627.  Thirdly ;  demurrers  to  bills  in  the  nature  of  bills  of 
revivor  and  supplement.  Upon  this  part  of  the  subject,  little 
need  be  said,  since  they  are  liable  to  objections  of  the  same  sort, 
as  may  be  made  to  the  kinds  of  original  bills,  of  whose  nature 
they  partake.^    What  has  already  been  said  on  the  subject  in  a 

^  Phelps  nSproale,  4  Sim.  318.    See  also  2  Eq.  Abr.  2,  pi.  6,  in  margin.    Matters 
of  scandal  and  Impertinence  are  not  generally  subjects  of  demnrrer ;  but  of  refe]> 
ence  tu  a  master  to  ascertain  the  fact.    Ante,  §  206 ;  Cooper,  £q.  PI.  19 ;  Mitf .  Eq. 
PI.  by  Jeremy,  48 ;  Gilb.  For.  Rom.  91.    Gilbert  in  his  For.  Rom.  pp.  209,  210,  has 
made  some  remarks  upon  the  proper  frame  of  a  bill  of  revivor,  which  may  well  be 
cited  in  this  place.    After  having  remarked,  that  impertinences  are  where  the 
records  of  the  court  are  stuffed  with  long  recitals,  he  adds :  **  As  where  a  man 
brings  a  bill  of  revivor,  grounded  upon  an  original  bill  and  proceedings,  he  needs  to 
set  forth  no  more  thereof,  and  the  best  draftsmen  in  the  age  have  in  tliat  case,  gone 
no  further  than  thus,  via. :  '  That  your  orator,  in  or  about  such  a  time,  exhibited 
his  original  bill  of  complaint  in  this  honorable  court,  to  be  relieved  touching  certain 
matters  and  things  therein  contained,  as  by  the  said  bill,  duly  filed,  and  remaining  of 
record  in  this  honorable  court,  appears  (and  carry  it  no  further) ;  that  the  defendant 
such  a  day  put  in  his  answer,  as  by  the  said  answer  remaining  of  record  appears, 
that  witnesses  being  examined,  publication  passed,  and  the  cause  being  at  issue, 
came  on  to  be  heard  such  a  day,  when  it  was  ordered  and  decreed,  so  and  so.'    And 
here  are  taken  in  the  words  of  the  ordering  part  of  the  decree,  very  shortly,  and  no 
more  than  what  is  material  to  the  revivor ;  and  the  register's  recital  of  the  bill  and 
answer  is  wholly  omitted,  as  being  altogether  foreign  to  the  matter  of  the  revivor. 
And  if  this  should  be  in  the  bill  of  revivor  it  would  be  impertinent  to  the  highest 
degree ;  because,  when  a  decree  is  enrolled,  it  is  never  done  from  the  register's 
recitals,  which  are  very  often  mistaken,  and  in  no  case  regarded.    For,  notwith- 
standing tliese  recitals,  the  bill  and  answer  must  always  be  read,  if  any  dispute 
arises  thereon.    And  it  is  from  the  original  bill  and  answer  upon  record,  that  every 
decree  is  enrolled,  and  not  from  the  register's  recital  in  the  decree,  which  in  no  case 
is  regarded.    Or,  if  this  short  method  is  not  pursued  by  tlie  drawer  of  the  bill  of 
revivor,  yet  lie  must  take  care,  that  in  the  recital  of  the  former  proceedings,  he  does 
them  in  the  shortest  manner  possible  (the  shorter  the  better),  since  they  can  be  of  no 
use  to  his  client ;  for  the  records  of  the  court  are  tlie  same,  whether  truly  or  fitlsely 
recited,  and  from  them  alone  the  fact  must  be  determined.    Bat  if  they  are  set  fortli 
in  hoc  verba,  they  are  higlily  impertinent,  and  will  be  found  so,  and  must  be  expunged 
with  costs ;  for  all  the  defendant  hath  to  do  by  answer  to  the  bill  of  revivor  is,  only 
to  set  forth,  that  he  believes  there  was  such  a  suit,  decree,  and  proceedings,  and 
refers  to  the  records." 

^  Griffith  17.  Kicketts,  3  Hare,  476. 

*  Mitf.  £q.  PI.  by  Jeremy,  206 ;  Cooper,  Bq.  PI.  214, 215.    If,  after  a  demnrrer 
has  been  put  in  to  a  bill,  the  suit  becomes  abated,  the  bill  filed  to  revive  it  must  be 
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preceding  page,  will  be  sufficient  to  show  the  proper  frame  and 
character  of  such  bills ;  and  at  the  same  time  to  point  out  the 
defects,  for  which  a  demurrer  will  properly  lie.^ 

§  628.  Fourthly ;  demurrers  to  cross  bills.  A  cross  bill  hav* 
ing  nothing  in  its  nature  different  from  an  original  bill,  with 
respect  to  which  demurrers  in  general  have  been  already  consid- 
ered, except  that  it  is  occasioned  by  a  former  bill,  there  seems 
to  be  no  cause  of  demurrer  to  such  a  bill,  which  will  not  equally 
hold  to  an  original  bill.^  But  the  converse  of  this  proposition 
is  not  universally  true.  Thus,  for  example,  a  demurrer,  for 
want  of  equity  will  not  hold  to  a  cross  bill,  filed  by  a  defendant 
in  a  suit  against  the  plaintiff  in  the  same  suit,  touching  the  same 
matter.  For,  being  drawn  into  the  court  by  the  plaintiff  in  the 
original  bill,  he  may  avail  himself  of  the  assistance  of  the  court, 
without  being  put  to  show  a  ground  of  equity  to  support  its  juris- 
diction ;  as  a  cross  bill  is  generally  considered  as  a  matter  of 
defence. '(a) 

limited  to  that  object.  If  it  prajt  any  farther  relief,  a  demurrer  lies  to  the  whole 
bill,  and  not  to  that  part  only  which  relates  to  sach  additional  relief.  Hampton  v. 
BirchaU,  1  Phill.  668. 

1  Ante,  §  S87. 

*  Ante,  §  880-400, 466-644.  [A  cross  bill,  or  one  that  is  called  so,  is  demnrrable, 
if  it  be  not  really  so.  Moss  v.  Anglo-Egyptian  Nav.  Co.  L.  R.  1  Ch.  108.  But  defects 
in  form,  as  to  the  time  or  the  ground  of  filing  a  supplemental  bill,  if  not  taken,  until 
the  case  is  ready  for  hearing  upon  proofs  taken  without  exception  to  the  bill,  will  be 
regarded  as  waived  by  the  defendant,  and  the  suit  must  then  be  determined  upon 
the  merits.    Pinch  v.  Anthony,  10  Allen,  470.] 

»  Mitf.  Eq.  PI.  by  Jeremy,  208 ;  Cooper,  Eq.  PI.  81,  215 ;  Ante,  §  898,  899 ;  Doble 
V.  Potman,  Hardres,  160;  Burgess  v.  Wheate,  1  W.  Bbick.  123;  1  Mont.  Eq.  PI.  828; 
2  Mont.  £q.  PI.  601,  note  (69).  Even  a  cross  bill  for  equitable  relief  would  not  seem 
to  be  in  all  cases  maintainable.  Thus,  in  Hilton  u.  Barrow,  1  Ves.  Jr.  284,  where  a 
bill  was  filed  by  the  vendor  against  the  vendee,  for  the  specific  performance  of  a 
contract  for  the  purchase  of  real  estate ;  and  the  vendee,  by  his  answer,  insisted,  that 
the  vendor  could  not  make  a  good  title  ;  and  also  filed  a  cross  bill  for  the  delivering 
up  of  the  contract ;  it  was  held  by  Lord  Loughborough,  that  the  cross  bill,  insisting 
solely  upon  the  ground  of  a  want  of  title  in  the  vendor,  and  not  upon  any  fraud,  was 
not  entitled  to  maintain  such  a  cross  bill ;  for  if  there  was  no  title  in  the  vendor,  he 


(a)  The  cross  bill  should  be  dismissed 
on  demurrer  without  considering  its  suffi- 
ciency when  the  original  bill  appears  to 
be  without  equity.  Carroll  v.  Richard- 
son, 87  Ala.  605 ;  Dill  v.  Shahan,  25  Ala. 
604.  The  defendant  is  not  precluded 
from  maintaining  a  cross  bill  as  ancillary 
to  the  original  suit  by  the  fact  that  he 


has  a  remedy  at  law  as  to  the  matters 
therein  alleged.  Osborne  v.  Bsrge,  80 
Fed.  Rep.  805 ;  Davis  v.  Cook,  65  Ala. 
617.  But  so  far  as  he  seeks  sffirmative 
relief,  he  is  limited  to  equitable  relief. 
I^utz  V.  Gordon,  28  Fed.  Rep.  264 ;  24 
BUtch.  85 ;  Crisman  v.  Hdderer,  5  CoL 
589 ;  Gage  v.  Mayer,  117  Bl.  682. 
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§  629.  But  wherever  the  cross  bill  seeks  relief,  it  is  indispen- 
sable that  it  should  be  equitable  relief,  otherwise  it  will  be  de- 
murrable ;  for  to  this  extent  it  is  not  (as  we  have  seen)  a  pure 
cross  bill ;  but  it  is  in  the  nature  of  an  original  bill,  seeking  the 
further  aid  of  the  court,  beyond  the  purposes  of  defence  to  the 
original  bill ;  and  under  such  circumstances,  the  relief  should  be 
such,  as  in  point  of  jurisdiction  the  court  is  competent  to 
administer,! 

§  630.  A  cross  bill,  when  it  seeks  relief,  which  is  of  an  equi- 
table nature,  should  also  contain  all  the  proper  allegations, 
which  confer  an  equitable  title  to  such  relief  upon  the  party ;  for, 
otherwise,  it  will  be  open  to  a  demurrer.^  Thus,  if  an  original 
bill  should  be  brought  to  enforce  a  security ;  and  the  defendant 
should  file  a  cross  bill  to  have  the  security  given  up,  upon  the 
ground  that  it  is  an  usurious  security ;  if  the  cross  bill  should 
not  contain  an  offer  to  pay  the  sum  really  due,  a  demurrer  would 
be  allowed.* 

§  631.  A  cross  bill  being,  as  has  been  already  said,  a  matter 
of  defence,  is  confined  to  the  matters  in  litigation  in  the  original 
suit.  And,  therefore,  if  it  seeks  to  bring  before  the  court  other 
distinct  matters  and  rights,  it  is  no  longer  entitled  to  be  deemed 
a  cross  bill,  but  is  an  original  suit.  Without  such  a  restriction, 
new  matters  might  be  introduced  into  litigation  by  cross  suits, 
without  end.*  If,  therefore,  such  a  bill  should  be  filed,  affecting 
to  be  a  mere  cross  bill,  but  containing  other  distinct  and  inde- 
pendent matters,  it  would  seem  to  be  open  to  a  demurrer  for  this 
cause.  And,  at  all  events,  no  decree,  founded  on  such  matters, 
would  be  made  upon  the  hearing  of  the  original  cause.  ^  (a) 

§  632.  A  cross  bill  also  will  be  open  to  a  demurrer,  if  it  is 
filed  contrary  to  the  practice  of  the  court,  and  under  circum- 

could  never  enforce  the  contract  «t  law.  Bnt  it  may  admit  of  qnestion,  whether, 
notwithstanding,  the  vendee  was  not  entitled  to  the  relief,  since  he  might  be  harassed 
with  subsequent  suits  at  law  on  the  contract.  See  2  Story,  Eq.  Jur.  §  694 ;  Mitf. 
Eq.  PI.  by  Jeremy,  81,  note  (y). 

1  Ante,  §  398;  Cooper,  Eq.  PI.  86,  215  ;  Calverley  v,  Williams,  1  Yes.  Jr.  218. 

*  Mason  v.  Gardiner,  4  Bro.  Ch.  436 ;  Cooper,  Eq.  PL  216;  Benfield  v.  Solomons, 
9  Yes.  84;  1  Mont.  Eq.  PI.  828. 

»  Ibid. 

*  Gftlatian  v.  Erwin,  Hopk.  48,  69 ;  s.  c.  8  Cowen,  861. 
»  Ibid. 


(a)  Carpenter  v.  Gray,   37  N.  J.  Eq.  889  ;   Krenger    v.  Ferry,  40  Id.    432; 
Hackley  v.  Mack,  00  Mich.  691, 603. 
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stances  in  which  a  pure  cross  bill  is  not  allowed.^  Thus,  for 
example,  if  it  is  filed  after  the  publication  of  the  testimony  in 
the  original  suit,  and  it  seeks  to  take  new  testimony  to  the 
matters  already  in  issue  in  the  original  suit ;  or  if  it  does  not 
in  such  a  case  contain  an  agreement  on  the  part  of  the  defend- 
ant, filing  the  bill,  to  go  to  a  hearing,  upon  the  depositions 
and  proofs  already  published ;  ^  or  if  it  seeks  to  bring  into  ques- 
tion facts,  which  the  party  has  admitted  in  his  answer  to  the 
original  bill,  it  will  be  demurrable.^ 

§  633.  A  cross  bill,  which  is  filed  by  the  special  direction  of 
the  court,  for  the  purpose  of  obtaining  its  decree,  touching  some 
matter  not  in  issue  by  a  former  bill,  or  not  in  issue  between  the 
proper  parties,  does  not  seem  liable  to  any  peculiar  cause  of 
demurrer.  Indeed,  being  exhibited  by  order  of  the  court,  upon 
the  hearing  of  another  cause,  there  is  little  probability  that  such 
a  bill  should  be  liable  in  substance  to  any  demurrer.^  (a) 

§  634.  Fifthly ;  demurrers  to  bills  of  review,  and  to  bills  in 
the  nature  of  bills  of  reyiew.  The  constant  defence  to  a  bill  of 
review  for  error  apparent  upon  a  decree  has  been  said  to  be  by  a 
plea  of  the  decree,  and  demurrer  against  opening  the  enrolment.^ 
There  seems,  however,  to  be  no  necessity  for  pleading  the  decree, 
if  it  is  fairly  stated  in  the  bill.  The  books  of  practice  contain 
the  forms  of  a  demurrer  only  to  such  a  bill;  and  there  are 
authorities  to  the  same  effect.^ 

1  Cooper,  Eq.  PI.  87. 

s  ^nte,  §  896,  and  note ;  Cooper,  Eq.  PI.  87;  White  v,  Buloid,  2  Paige,  164;  Field 
V.  Scbieffelin,  7  Johns.  Ch.  260. 

•  Berkley  v.  Ryder,  2  Ves.  633,  687. 

«  Mitf.  £q.  PI.  by  Jeremy,  203  ;  Ante,  §  306. 

•  Gould  V,  Tancred,  2  Atk.  688;  Mitf.  Eq.  PI.  by  Jeremy,  208;  Cooper,  Eq.  PI. 
216;  Dancer  v.  Evett,  1  Vem.  802 ;  Smith  v.  Tamer,  1  Vern.  273;  O'Brien  v,  Connor, 
2  BaU  &  B.  146 ;  Webb  v.  Pell,  8  Paige.  868. 

•  Mitf.  Eq.  PI.  by  Jeremy,  208,204,  and  note' (.t)  ;  Cooper,  Eq.  PI.  216.  216; 
Slingby  v.  Hale,  1  Ch.  Cat.  122 ;  Jones  v.  Kenrick,  6  Bro.  Pari.  Cas.  244,  Tomlin's 
ed. ;  1  Harris,  Ch.  Pr.  by  Newl.  88 ;  Barton's  Salt  in  Eq.  218.  Lord  Redesdale  has 
added,  in  this  connection,  the  following  passage :  "  On  argument  of  a  demurrer  to  a 
bill  of  review,  where  several  errors  in  the  decree  have  been  assigned,  if  the  plaintiff 
should  prevail  only  in  one,  the  demurrer  must  be  overruled,  as  one  error  will  be 
sufficient  to  open  the  enrolment ;  and,  on  argument  of  a  demurrer  to  a  bill  of  review 
for  error  apparent  in  the  decree,  the  court  has  ordered  the  defendant  to  answer, 
saving  the  benefit  of  the  demurrer  to  the  hearing,  and  on  the  hearing,  has  finally 
allowed  the  demurrer."  Mitf.  Eq.  PI.  by  Jeremy,  204.  The  case  referred  to  is 
Denny  v.  Filmer,  2  Freem.  172 ;  a.  o.  1  Vem.  136. 

(a)  Stevens  v.  Stevens,  26  N.  J-  Eq.  101. 
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§  634  a.  A  bill  of  review  must  be  founded,  as  we  have  already 
seen,  upon  some  error  Upon  the  face  of  the  bill,  answer,  and 
pleadings  in  the  case,  and  the  facts  embodied  in  the  decree, 
upon  which  the  court  founds  it  The  party  who  brings  a  writ 
of  review,  cannot  go  into  the  evidence  at  large,  not  stated  in  the 
decree,  to  found  an  objection  to  the  decree  from  a  supposed  mis* 
take  of  the  court  in  its  inferences  from  the  evidence.^  Neither 
can  a  party  to  a  decree  bring  a  bill  of  review,  and  claim  a  rever- 
sal of  the  decree,  for  a  supposed  error,  unless  he  is  aggrieved 
thereby,  whatever  might  have  been  his  right  to  insist  upon  the 
error  at  the  original  hearing,  or  upon  an  appeal^  The  bill  also 
must  be  brought  after  a  final  decree  upon  the  merits  of  the  con- 
troversy, and  does  not  lie  upon  a  merely  interlocutory  decree.* 
If,  therefore,  the  bill  of  review  be  defective  in  relating  these 
particulars,  and  the  objection  be  apparent  on  the  record,  it  is 
demurrable.^  (a) 

§  635.  It  has  been  already  stated,  that  a  bill  of  review  for 
errors  apparent  upon  the  record,  must  be  brought  within  the 
time  prescribed  for  the  bringing  of  writs  of  error ;  for  it  is  gov- 
erned by  analogy  to  the  limitation  of  writs  of  error  at  law.* 
And  this  limitation  is  to  be  counted,  not  from  the  time  of  the 
enrolment  of  the  decree,  but  from  the  time  of  pronouncing  it.* 
It  has  been  said,  that  this  objection  must  be  taken  by  plea  to 
the  bill  of  review,  even  if  it  is  apparent  upon  the  face  of  the  bill, 
that  it  is  brought  after  the  prescribed  period;  for  that,  other- 
wise, the  plaintiflF  would  not  be  enabled  to  avail  himself  of  the 
exceptions,  provided  in  the  statute  for  cases  of  disability,  such 
as  infancy,  coverture,  or  the  like.^  But  there  is  great  reason 
to  doubt  the  propriety  of  this  doctrine ;  and  the  more  resusonable 
doctrine  is,  that  a  demurrer  will  lie  in  such  a  case;  and,  if  such 


1  WhJting  V.  B«nk  of  United  States,  13  Peters,  6, 18, 14 ;  Ante,  S  404,  406, 407. 
«  Whiting  ».  Bank  of  United  States,  13  Peters,  6, 14. 
»  Ibid. 

*  Ibid. 

»  Ante,  §  410 ;  Cooper,  Eq.  PI.  91-03,  216. 

•  Smith  V.  Clay,  8  Bro.  Ch.  689,  note  by  Belt ;  B.  o.  Ambler,  646 ;  Ante,  §  410. 

f  Cooper,  Eq.  PI.  216 ;  Mitf .  Eq.  PI.  by  Jeremy,  294,  206 ;  Gregor  p.  Molesworth, 
2  Ves.  109. 

(a)  If  the  original  decree  is  not  fSairly     accompanied  by  a  plea  thereto.  Enochs 
stated  in  the  bill,  the  demurrer  may  be     v.  Harrelson,  67  Miss.  466. 
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an  exception  exists,  it  is  the  duty  of  the  plaintiff  to  set  it  forth 
in  his  bill  of  review,  in  order  to  repel  the  objection.  ^ 

§  636.  A  bill  of  review,  upon  the  discovery  of  new  matter, 
and  a  supplemental  bill  of  the  same  nature,  being  exhibited  only 
by  leave  of  the  courts  the  ground  of  the  bill  is  generally  well 
considered  before  it  is  brought;  and,  therefore,  in  point  of  sub* 
stance,  it  can  rarely  be  liable  to  a  demurrer.  But  if  it  is 
brought  upon  new  matter,  and  the  defendant  should  think  that 
matter  not  relevant,  probably  he  might  take  advantage  of  it  by 
way  of  demurrer ;  although  the  relevancy  ought  to  be  considered 
at  the  time  when  leave  is  given  to  bring  the  bill.' 

§  687.  Bills  in  the  nature  of  bills  of  review  do  not  appear  sub- 
ject to  any  peculiar  cause  of  demurrer,  unless  the  decree  sought 
to  be  reversed,  does  not  affect  the  interest  of  the  person  filing 
the  bill.  If,  upon  argument  of  a  demurrer  to  a  bill  of  review, 
the  demurrer  is  allowed,  the  order,  allowing  it,  being  enrolled, 
is  an  effectual  bar  to  another  bill  of  review.^  The  same  prin- 
ciple would  seem  to  apply  to  a  bill  in  the  nature  of  a  bill  of 
review. 

§  688.  It  is  also  a  good  cause  of  demurrer  to  a  bill  of  either 
sort,  that  it  is  not  brought  according  to  the  course  of  the  court, 
or  that  it  does  not,  in  its  form  and  structure,  appropriately  be* 
long  to  either,  (a)    Therefore,  where,  after  a  decree  directing 

1  Mitf.  Eq.  Fl.  by  Jeremy,  204,  206,  note  (a) ;  Edwards  v.  Carroll,  2  Bro.  Pari. 
Cas.  by  Tomllns,  98;  Sherrington  t;.  Smith,  2  Bro.  Pari.  Cas.  by  Tomlins,  62.  This 
last  is  manifestly  the  opinion  of  Lord  Redesdale,  in  Mitf.  Eq.  PI.  by  Jeremy,  2(H,  and 
It  is  also  confirmed  by  the  note  cited  in  p.  205,  note  (a).  It  is  also  sustained  by  the 
analogy  In  the  like  cases  of  original  bills,  in  which  it  is  held,  that  if  the  objection 
from  lapse  of  time,  prescribed  by  the  statute  of  limitations,  appears  on  the  fiice  of 
the  bill,  it  may  be  taken  by  demurrer.  Ibid. ;  Ante,  §  484,  603,  note.  See  also  Cook 
V.  Amham,  8  P.  Wms.  283,  Mr.  Cox's  note  (B);  Foster  v,  Hodgson,  19  Ves.  180; 
Mitf.  Eq.  PI.  by  Jeremy,  212,  note  (c),  271,  272.  (6) 

«  Mitf.  Eq.  PI.  by  Jeremy,  206;  Cooper,  F^.  Pi.  216. 

*  Mitf.  Eq.  PL  by  Jeremy,  206,  206.  > 


(a)  In  Hurt  r.  Long  (Tenn.),  16  8.  W. 
968,  it  was  held  that  a  decree  of  the  high- 
est State  court  cannot  be  reviewed  by  a 
chancery  court;  and  that,  while  a  simple 
demurrer  to  such  a  bill  is  sufficient,  yet 
the  demurrer  may  set  out  the  original 
record. 

{b)  See  also  Knox  v.  Gye,  L.  R.  5  H. 
L.  656;  Allcard  v.  Skinner,  86  Ch.  D. 


146, 186;  Bryan  v.  Kales,  134  U.  S.  126 ; 
Young  V,  Clarendon  Township,  132  U. 
S.  840;  Moore  v,  Crawford,  130  U. 
S.  122;  Ruckman  v,  Cory,  129,  U.  S. 
387;  Richards  v.  Mackall,  124  U.  S. 
188;  United  States  r.  Beebe,  127  U. 
S.  a38 ;  Underwood  v,  Dugan,  24  Fed. 
Rep.  74 ;  Pratt  v.  California  Mining  Co. 
Id.  869;  Morse  9.  HiU,  186  Mass.  60; 
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< 

encumbrances  to  be  paid  according  to  priority,  the  plaintiff,  a 
creditor,  obtained  an  assignment  of  an  old  mortgage,  and  filed  a 
bill  to  have  the  advantage  which  it  would  give  him  by  way  of 
priority  over  the  demands  of  some  of  the  defendants,  a  demurrer 
was  allowed ;  because  such  bill  was  against  the  usual  course  of 
the  court  For,  although  it  was  a  bill  to  vary  a  decree,  yet  it 
was  neither  a  bill  of  review,  nor  a  bill  in  the  nature  of  a  bill  of 
review,  which  are  the  only  kinds  of  bills  that  can  be  brought  to 
affect  or  alter  a  decree,  unless  the  decree  has  been  obtained  by 
fraud.  ^ 

§  639.  Sixthly ;  bills  to  impeach  decrees  for  fraud.  If  a  bill 
is  filed  for  this  object,  and  the  circumstances  stated  in  the  bill 
do  not  amount  to  a  fraud ;  or  if  it  is  alleged,  that  the  decree  was 
obtained  without  making  parties  to  the  suit  those,  whose  rights 
are  affected  thereby;  and  it  is  therefore  fraudulent;  and  it 
appears  on  the  bill,  that  sufficient  parties  were  before  the  court 
to  bind  all  other  persons  interested,  such  as  a  first  tenant  in  tail, 
or  the  like ;  in  such  a  case  the  defendant  may  demur.  ^  (a) 

§  640.  Seventhly ;  demurrers  to  bills  to  suspend,  or  to  avoid, 
the  operation  of  decrees.  These  bills  are  of  very  rare  occur- 
rence ;  and,  indeed,  the  only  instance,  cited  by  Lord  Redesdale, 
to  illustrate  this  class,  is  one,  which  may  be  thought  open  to 
much  remark,  if  not  of  questionable  authority.'  But,  as  it  is 
admitted^  that  this  whole  class  of  cases  depends  on  special 

1  Cooper,  Eq.  PI.  217;  Wortley  v.  Birkhead,  8  Atk.  809,  811 ;  8.  c.  2  Ves.  671, 
676 ;  Read  v.  Hambey,  1  Ch.  Cas.  44 ;  Mitf .  Eq.  PI.  by  Jeremy,  206.  Tlie  case  of 
Cocker  v.  Bevis,  1  Ch.  Caa.  61,  which  has  been  already  alluded  to.  Ante,  §  427,  note, 
•eema  to  fall  under  this  predicament.  It  is  given  by  Lord  Redesdale,  as  an  instence 
of  an  interference  of  a  court  of  equity  in  suspending  or  avoiding  the  operation  of  a 
decree  under  special  circumstances,  and  was  sustained  on  its  own  circumstances. 
See  Mitf.  Eq.  PI.  by  Jeremy,  94  and  note  (<*)• 

«  Cooper.  Eq.  PI.  217,  218 ;  Anto.  §  426-429. 

*  Mitf.  Eq.  PI.  by  Jeremy,  94 ;  a.  o.  citod  Ante,  §  421,  note,  and  §  636,  note ; 
Cocker  v.  Bevis,  1  Ch.  Cas.  61.  See  also  Venables  r.  Foyle,  1  Ch.  Cas.  2,  8 ;  Whore- 
wood  i;.  Whorewood,  1  Ch.  Cas.  260 ;  Wakelin  v.  Walthal,  2  Ch.  Cas.  8.  The  note  of 
Lord  Redesdale,  as  to  this  class  of  cases,  contains  a  very  salutary  caution,  as  to  the 
nature  of  the  relief  granted  by  the  court,  as  having  been  somewhat  affected  by  the 
turbulent  and  extraordinary  character  of  the  times.  Mitf  Eq.  PI.  by  Jeremy,  91, 
note  it) ;  Ante,  §  428  a. 

• 
Nudd  V,  Powers,  186  Mass.  278 ;  Doug-  (a)  See  Dringer  v.  Jewett,  48  N.  J. 

lass  V,  Douglass,  72  Mich.  86.    Laches     Eq.  701. 
is  imputable  to  a  defendant  as  well  as  a 
plaintiff  in  equity.    Brown  v.  Lake  Su- 
perior Iron  Co.  184  U.  S.  630. 


\ 
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circumstances  of  a  very  peculiar  nature,  it  seems  impracticable 
to  lay  down  any  rules,  as  to  demurrers  to  them. 

§  641.  Eighthly;  demurrers  to  bills  to  carry  decrees  into 
execution.  Bills  of  this  sort  are  open  to  few  peculiar  causes  of 
demurrer.  Where,  upon  the  face  of  a  bill  to  carry  a  decree  into 
execution,  the  plaintiff  appears  to  have  no  right  to  the  benefit 
of  the  decree,  the  defendant  may  avail  himself  of  the  objection 
by  demurrer.^  Where  a  decree  is  clearly  erroneous,  it  is  not 
(as  has  been  already  stated)  a  matter  of  course  for  the  court  to 
enforce  it.'  But,  on  the  contrary,  the  court  will,  in  many  cases, 
refuse  to  enforce  it,  if  it  would  be  prejudicial  to  the  rights  and 
interests  of  third  persons,  who  ought  to  have  been  made,  but 
were  not  made,  parties  to  the  original  decree.  For  the  party, 
who  comes  into  a  court  of  equity  to  have  the  benefit  of  a  former 
decree,  is  bound  to  show,  that,  upon  its  face,  it  was  a  right  de- 
cree ;  and,  if  it  be  palpably  erroneous,  it  ought  not  to  be  carried 
into  execution.' (6) 

§  642.  We  have  thus  gone  over  the  general  grounds,  as  well 
as  the  peculiar  grounds,  of  demurrer  applicable  to  the  different 
kinds  of  bills,  original  and  not  original.  We  may  conclude  this 
subject  with  the  suggestion,  which  has,  indeed,  already  occurred, 
incidentally,  under  some  of  the  preceding  heads,  but  seems 
proper  to  be  here  repeated  in  a  more  general  form,  that,  in 
addition  to  the  several  particular  causes  of  demurrer,  applicable 
to  particular  kinds  of  bills,  any  irregularity  in  the  frame  of  a 

1  Mitf.  Eq.  Fl.  by  Jeremy,  206 ;  Cooper,  Eq.  PL  218. 

s  Ante,  §  480. 

"  Ante,  §  iSO ;  Mitf.  Eq.  PI.  by  Jeremy,  95,  06 ;  Cooper,  Eq.  PI.  09 ;  Hamilton  p. 
Houghton,  2  Bligh,  160.  The  case  of  Hamilton  v.  Houghton,  2  Bligh,  169,  affords  a 
strong  illustration  of  the  principles  stated.  There,  a  bill  was  originally  filed  by  one 
creditor  to  obtain  payment  out  of  a  trust  fund,  created  under  an  assignment  for  the 
payment  of  debts  generally,  without  making  the  other  creditors  parties ;  and  a  decree 
was  had  accordingly.  On  a  bUl  to  enforce  this  decree,  brought  by  persons  claiming 
under  the  same  creditor,  the  House  of  Lords  held  the  decree  palpably  erroneous, 
among  other  things,  for  not  decreeing  a  general  execution  of  the  trust  in  favor  of  all 
the  creditors,  and  making  them  all  parties  to  the  bill,  or  bringing  them  all  before  the 
court  in  the  proceedings  before  the  master ;  and  they  refused  to  carry  it  into  effect, 
notwithstanding  the  lapse  of  forty  years  after  the  decree.  It  was  also  held,  that, 
upon  a  bill  to  carry  into  eflbct  a  decree,  the  court  might  examine,  impeach,  or  vary 
the  decree.  The  House  of  Lords,  however,  in  this  case,  gave  the  plaintiff  liberty  to 
amend  his  bill,  and  to  introduce  the  other  parties  in  interest,  and  to  shape  the  bill  for 
the  proper  purposes. 

(&)  See  Ante,  §  430,  note  (a). 


540  EQUITT  PLEADINGS.  [CH.  XII. 

bill,  of  any  sort,  may  be  taken  advantage  of  by  demurrer.^  A 
few  illustrations  of  this  may,  perhaps,  be  appropriate  in  this 
place,  although  some  of  them  have  already  been  stated.' 

§  643.  Thus,  for  example,  if  a  bill  is  brought  contrary  to  the 
usual  course  of  the  court,  a  demurrer  will  hold.'  As,  where, 
after  a  decree,  directing  encumbrances  to  be  paid  according  to 
their  priority,  the  plaintifiP,  a  creditor,  obtained  an  assignment 
of  an  old  mortgage,  and  filed  a  bill  to  have  the  advantage  it 
would  give  him  by  way  of  priority  over  the  demands  of  some  of 
the  defendants,  a  demurrer  was  allowed.^  This  was  a  bill  to 
vary  a  decree ;  and  yet  it  was  neither  a  bill  of  review,  nor  a  bill 
in  the  nature  of  a  bill  of  review ;  which  are  the  only  kinds  of  bills, 
which  can  be  brought  to  affect  or  alter  a  decree,  unless  the  de- 
cree has  been  obtained  by  fraud.  ^ 

§  644.  So,  where  a  bill  was  preferred  to  establish  the  plain- 
tiff's right  of  common,  and  to  set  aside  several  former  decrees, 
the  defendant  demurred  to  the  whole  bill,  and  the  demurrer  was 
allowed ;  for  if  there  were  any  errors  in  the  former  decrees,  they 
ought  to  have  been  brought  before  the  court  by  a  bill  of  review, 
and  not  by  this  method.^  So,  where,  a  decree  was  passed,  set- 
tling the  rights  of  the  parties  upon  all  the  points  raised  in  the 
cause;  and,  afterwards,  an  original  bill  was  brought  to  supply 
some  omissions  in  the  original  decree ;  it  was  deemed  a  valid  ob- 
jection, that  it  w;as  contrary  to  the  practice  of  the  court  to  allow 
such  an  original  bill  upon  the  same  matter,  as  was  put  in  issue 
in  the  original  cause,  even  supposing,  that  a  direction,  which 
ought  to  have  been  given  at  that  time,  was  omitted.^ 

§  645.  So,  where  a  bill  was  brought,  seeking  a  decree  incon- 
sistent with  a  former  decree,  which  had  been  rendered  on  the 
same  matters  between  the  parties,  it  was  held,  that  the  former 
decree  could  not  be  thus  impeached  collaterally,  but  only  upon 
a  bill  of  review,  or  a  bill  to  set  it  aside  for  fraud.  ^    And  if  the 

1  Mitf.  Eq.  PI.  by  Jeremy,  206,  207. 

*  Ante,  §  628,  note. 
»  Ibid. 

«  Mitf.  Eq.  PI.  by  Jeremy,  206,  207 ;  Ante,  §  638 ;    Wortley  v.  Birkhead,  3  Atk 
800,  811 ;  Fletcher  v.  Toilet,  6  Yes.  3. 
»  Ibid. 

*  GranviHe  ».  Ramsden,  Bnnb.  66 ;  Darlington  r.  Palteney,  8  Vet.  884,  886. 
7  Darlington  v,  Pulteney,  3  Vet.  384,  386. 

>  OgiWie  V.  Heme,  18  Yes.  668. 
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objection  appeared  on  the  face  of  the  new  bill,   it  would  be 
demurrable. 

§  646.  Upon  a  similar  ground  (as  has  been  already  stated),  if 
a  supplemental  bill  is  brought  against  a  person,  not  a  party  to 
the  original  bill,  praying  that  he  may  answer  the  original  bill ; 
and  no  reason  is  suggested,  why  he  could  not  be  made  a  party  to 
the  original  bill  by  amendment;  he  may  demur. ^  If  an  irregu- 
larity arises  in  any  alteration  of  a  bill  by  way  of  amendment,  it 
may  also  be  taken  advantage  of  by  demurrer.  As,  if  a  plaintiff 
amends  his  bill,  and  states  a  matter,  arisen  subsequent  to  the 
filing  of  the  bill,  which  consequently  ought  to  be  the  subject  of 
a  supplemental  bill,  or  a  bill  of  revivor.  But  if  a  matter,  arisen 
subsequent  to  the  filing  of  the  bill,  and  properly  the  subject  of  a 
supplemental  bill,  is  stated  by  amendment,  and  the  defendant 
answers  the  amended  bill,  it  is  too  late  to  object  to  the  irregu- 
larity of  the  hearing.  For,  as  the  practice  of  introducing,  by 
supplemental  bill,  matter  arisen  subsequent  to  the  institution  of 
a  suit,  has  been  established  merely  to  preserve  order  in  the 
pleadings,  the  reason,  on  which  it  is  founded  ceases,  when  al) 
the  proceedings  to  obtain  the  judgment  of  the  court  have  been 
had  without  any  inconvenience  arising  from  the  irregularity.^ 
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PLEAS. 

§  647.  Havino  thus  considered  the  nature  and  office  of  a  de- 
murrer, and  the  various  objections,  which  may  be  taken  thereby 
to  the  different  kinds  of  bills,  we  shall  then  proceed  to  the  con- 
sideration of  the  mode  of  defence  by  plea  in  equity.  We  have  al- 
ready seen,  that  a  demurrer  lies  only,  when  the  objection  to  the 
bill  is  apparent  upon  the  face  of  it ;  either  from  the  matter  con- 
tained in  it ;  or  from  the  defects  of  its  frame ;  or  in  the  case  made 
by  it;'  and  that  generally  speaking,  this  is  not  only  the  appro- 

1  Ante,  §  614. 

**  Mitf.  Eq.  PI.  by  Jeremy,  207,  and  cases  there  cited ;  Ante,  §  628,  note, 
t  Mitt  £q.  n.  by  Jeremy,  218;  Ante,  §  448, 449. 


642  EQUITT  PLEADINGA.  [CH.  XHI. 

priate,  but,  in  many  cafles,  it  is  the  sole  mode,  in  which  the  objec- 
tion can  be  taken.  ^  But,  when  the  objection  is  not  apparent  on 
the  bill  itself,  or,  as  the  technical  phrase  is,  when  it  arises  from 
matter  dehors  the  bill,  if  the  defendant  means  to  take  advantage 
of  it,  he  ought  to  show  the  matter,  which  creates  the  objection, 
to  the  court,  either  by  plea,  or  by  answer.'  In  some  cases,  the 
objection  can  be  taken  only  by  plea ;  in  others,  again,  it  may  be 
taken  by  plea,  or  by  answer;  and  in  others,  again,  it  can  be 
taken  only  by  answer.'  In  short,  the  defendant  may  demur  to 
one  part  of  the  bill,  plead  to  another,  answer  to  another,  and 
disclaim  as  to  another,  if  the  nature  of  his  case  requires  it,  in 
the  same  manner  as  he  may  demur,  or  plead,  or  answer  to  the 
whole  bill,  if  his  defence  equally  applies  to  all  parts  thereol^  (a) 

1  Ante,  f  453 ;  BiUing  v.  FUght,  1  Mad.  280 ;  Cozine  v.  Gnham,  2  Paige,  177. 

s  Mitf.  Eq.  PI.  hj  Jeremy,  219;  Id.  18, 14;  Beames,  PI.  in  £q.  2. 

*  Ante,  §  439.  Some  cases,  exhibiting  this  diversity,  have  been  already  incident- 
ally stated.  Many  objections  to  the  form  and  frame  of  a  bill  can  be  taken  only  by 
demurrer.  Mr.  Cooper  says :  "  That  in  most  cases,  what  is  a  good  defence  by  way 
of  plea,  is  held  to  be  also  good  by  way  of  demurrer,  if  the  matter  sufficiently  appears 
On  the  bill  itself,  though  the  rules  of  pleading  in  Lord  Hardwicke's  time  required 
that  many  grounds  of  defence  should  be  taken  advantage  of  by  way  of  plea  only." 
Cooper,  Eq.  PL  286.  See  also  Mitf.  Eq.  PI.  by  Jeremy,  216;  Aggas  v.  Pickerel!,  8 
Atk.  226.  If  a  plaintiir  m  a  bill  of  revivor  is  not  entitled  to  revive,  the  defendant 
must,  in  general,  take  the  objection  by  demurrer,  or  by  plea.  If  he  does  not,  he  can- 
not take  it  by  answer,  although  if,  at  the  hearing,  it  appears,  that  the  plaintiff  has  no 
title  to  revive,  the  bill  wiU  be  dismissed.  Harris  v.  Pollard,  8  P.  Wms.  348 ;  Cooper, 
Eq.  PI.  802.  Lord  Chief  Baron  Gilbert,  in  his  For.  Rom.  63,  has  given  another  illus- 
tration. "  The  second  sort  of  demurrer,"  says  he,  "  is  where  a  plaintiff*  goes  into  a 
court  of  equity  for  damages,  which  are  uncertain,  and  not  to  be  settled  but  by  a  Jury ; 
there  the  defendant  may  demur  to  the  relief,  after  having  first  answered  to  the  dam- 
ages, because  it  is  alienifari,  since  the  court  cannot  settle  the  damages.  But  this  must 
be  ante  litis  conteatationem ;  for  if  he  answers,  and  contests  with  the  plaintiff,  there  he 
can  take  no  advantage  of  it  at  the  hearing ;  for  he  has  submitted  to  the  jurisdiction  of 
the  court,  and  the  court  will  try  at  law  the  quantum  of  the  damages,  by  a  feigned 
action  of  quantum  dammfieatuM.  So  on  the  demurrer  ante  Uti$  eonteslationem,  if  the  plain- 
tiff will  go  on  for  the  damages  confessed,  the  court  will  retain  the  bill,  quoad  those 
damages,  allowing  the  demurrer  as  to  any  further  relief."  See  also  Gilb.  For.  Rom. 
219.  See  Beames,  PI.  in  Eq.  7, 8 ;  Rowe  o.  Teed,  16  Ves.  877, 878.  If  a  matter,  which 
has  arisen  subsequent  to  filing  of  a  bill,  and  which  ought  to  be  the  subject  of  a  sup- 
plemental bill,  or  a  bill  of  revivor,  is  introduced  by  way  of  amendment,  it  cannot  be 
taken  advantage  of  by  answer,  but  only  by  demurrer.  Mitf.  Eq.  PL  by  Jeremy,  116; 
Ante,  §  628,  note. 

«  Mitf.  Eq.  PI.  by  Jeremy,  819. 

(a)  The  plea  may  be  accompanied  by  companied  by  a  demurrer  for  want  of 
a  demurrer  or  by  an  answer.  See  Ante,  parties,  is  bad  if  it  does  not  set  forth  such 
§  634  a  note ;  Post,  g  671.    A  plea,  ao-     parties'  names,  but  simply  alleges  that 
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§  648.  In  conformity  to  the  method,  which  has  been  already 
pursued  in  regard  to  demurrers,  we  shall  now  proceed,  in  the 
first  place,  to  make  some  observations  upon  the  true  nature, 
office,  and  frame  of  a  plea;  and  in  the  next  place,  proceed  to 
state  the  cases,  in  which  this  is  an  appropriate  mode  of  defence ; 
or,  in  other  words,  what  objections  may  be  taken,  and  usually 
are  taken,  by  way  of  plea. 

§  649.  In  the  first  place,  then,  as  to  the  true  nature,  office, 
and  frame  of  a  plea.  A  plea  has  been  usually  described  to  be  a 
special  answer,  showing  or  relying  upon  one  or  more  things,  as 
a  cause,  why  the  suit  should  be  either  dismissed,  or  delayed,  or 
barred.  ^  Lord  Bacon,  in  his  Ordinances,  has  said,  that  a  plea 
is  of  foreign  matter,  to  discharge,  or  stay  the  suit^  Lord 
Bedesdale  has  also  judicially  said,  that  a  plea  is  a  special  an- 
swer to  a 'bill,  differing  in  this  from  an  answer  in  the  common 
form,  as  it  demands  the  judgment  of  the  court  in  the  first  in- 
stance, whether  the  special  matter,  urged  for  it,  does  not  debar 
the  plaintiff  from  his  title  to  that  answer  which  the  bill 
requires.* 

§  650.  In  this  view,  a  plea  bears  a  very  close  resemblance  to 
an  exception  in  the  Civil  Law;  which  has  been  described  thus: 
^^  Exceptio  dicta  est  quasi  qua^dam  exclusio,  qus6  opponi  actioni 
cujusque  rei  solet  ad  excludendum  id,  quod  in  intentionem  con- 
demnationemve  deductum  est."^ 

§  651.  All  these  statements  are  sufficiently  descriptive  of  the 
general  nature  and  office  of  a  plea.  But  that  of  Lord  Bacon  is 
far  from  being  accurate,  according  to  the  present  doctrine  on  this 
subject;  for  it  is  by  no  means  true,  that  pleas  are  confined  to 
foreign  matter  dehors  the  bill,  to  discharge  or  stay  the  suit.  On 
the  contrary,  pleas  are  now  usually  divided  into  two  sorts; 
one  commonly  called  pure  pleas,  which  rely  wholly  on  matters 
dehors  the  bill,  such  as  a  release,  or  a  settled  account ;  and  an- 

1  Mitf.  Bq.  PL  bj  Jerem j,  219 ;  Cooper.  Eq.  PI.  223 ;  Wyatt,  Pr.  Reg.  324 ;  Curs. 
CanoeU.  180 ;  HarrU.  Ch.  Pr.  by  New].  218. 

s  Beame*,  Ord.  in  Chan.  26 ;  Beames,  PI.  in  Eq.  1. 

*  Roche  V.  Morgell,  2  Sch.  &  Lefir.  725 ;  Beames,  PI.  in  Eq.  1.  Throughont  this 
whole  chapter  I  have  freely  used  the  materialB  collected  in  Mr.  Beames's  excellent 
work  on  Pleas  in  Equity. 

«  Dig.  Lib.  H  tit  1, 1.  2 ;  Beames,  PI.  in  Eq.  2 ;  Qilb.  For.  Rom.  60. 


they  are  known  to  and  ascertainable  by     D  wight  v.  Central  Vermont  R.  Co.  20 
the  pi^tinUff  and  not  by  the  defendant.     Blatch.  200.. 
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other,  called  in  contradistinction  to  the  other,  pleas  not  pure,  or 
anomalous  pleas,  and  sometimes  negative  pleas,  which  consist 
mainly  of  denials  of  the  substantial  matters  set  forth  in  the  bill.^ 
Thus,  for  example,  if  a  bill  should  admit  a  release  to  have  been 
made  by  the  plaintiff,  or  an  account  to  have  been  settled,  and 
should  aver,  that  either  was  procured  by  fraud;  the  defendant 
may  plead  the  release,  or  account  settled,  in  bar,  negativing  in 
his  plea  the  averment  of  fraud,  and  supporting  the  plea  by  an 
answer,  denying  all  the  facts  and  circumstances,  charged  as 
matters  of  fraud  in  the  bill.*''  This  subject  will  come  more  fully 
under  consideration,  in  other  connections  in  the  subsequent 
pages.  3 

§  652.  But  every  defence,  which  may  be  a  full  answer  to  the 
merits  of  the  bill,  is  not,  as  of  course,  to  be  considei-ed  as  enti- 
tled to  be  brought  forward  by  way  of  plea.  It  has  been  well 
observed  by  Lord  Hardwicke,  that  it  is  not  every  good  defence 
in  equity,  that  is  likewise  good  as  a  plea.     For,  where  the  de- 

1  Post,  §  607. 

9  Beames,  PI.  in  Eq.  2-7;  Mitf.  Eq.  PI.  bj  Jeremy,  289-248;  Baylej  v.  ^damt, 
6  Ve«.  594,  595 ;  Lord  Bedesdale  has  aUuded  to  this  aubject  in  the  following  jMissage. 
(Mitf.  Eq  PI.  by  Jeremy,  221.)  "  Pleas  in  bar  are  commonly  described  as  allega- 
tions of  foreign  matter,  whereby,  supposing  the  bill,  so  far  as  it  is  not  contradicted 
by  the  plea,  to  be  true,  yet  the  suit,  or  the  part  of  it,  to  which  the  plea  extends,  is 
barred.  But  this  description,  perhaps,  does  not  comprise  erery  kind  of  plea,  or  does 
not  mark  the  distinctions  between  the  different  kinds  with  sufficient  accuracy." 
Lord  Redesdale  lias  fully  explained  the  origin  of  this  second  species  of  plea,  in  a 
note  to  his  work  on  Equity  Pleading,  where  he  is  treating  of  the  subject  of  fraud, 
aUeged  in  a  bill  to  set  aside  a  decree.  Mitf.  Eq.  PI.  by  Jeremy,  248,  note  (e).  This 
eulgect  will  be  examined  more  fully  hereafter.  Mr.  Beames  too  has  discussed,  at 
large,  the  propriety  of  allowing  these  pleas,  and  stated  the  reasons,  on  which  they 
are  founded,  and  the  practice  has  been  allowed.  Beames,  PI.  in  Eq.  2-7.  Indeed, 
as  long  ago  as  the  time  of  Lord  Talbot,  a  plea  of  this  sort  was  pleaded,  and  an 
objection  taken  to  it  on  the  ground,  non  potett  adduci  exceptio  eju$dem  rei,  eujut  petttwr 
dindutio.  But  the  Lord  Chancellor  said,  that  it  was  erety  day's  practice ;  and  that 
otherwise,  no  release  or  award  could  be  pleaded  to  a  bill,  which  was  brought  to  set 
aside  the  same.  Posey  v  Desboov^rie,  3  P.  Wms.  817.  See  also  Bayley  p.  Adams, 
6  Ves.  594,  595.  The  question,  whether  a  mere  negative  plea,  denying  the  title  of 
the  party,  as  alleged  in  the  bill  (such,  for  example,  as  that  he  was  heir),  was  for> 
merly  matter  of  considerable  doubt,  and  dirersity  of  judgment  But  it  is  now  well 
settled  (as  will  be  shown  hereafter),  that  such  pleas  are  good.  Faulder  v.  Stuart,  11 
Ves.  802 ;  Shaw  v,  Ching,  11  Ves.  305 ;  Drew  p.  Drew,  2  Ves.  &  B.  169 ;  Sanders  p. 
King,  6  Mad.  61 ;  8.  c.  2  Sim.  &  Stu.  277;  Thring  p  Edgar,  2  Sim.  &  Stu.  274.  See 
Mitf  Eq.  PI.  by  Jeremy,  230-238,  and  notes  ibid.;  Id.  244,  245,  and  note  {g) :  Hard- 
man  p.  EUames,  2  Myl.  &  K.  740 ;  Hall  p.  Noyes,  8  Bro.  Ch.  483 ,  2  Dan.  Ch.  Ptac 
99, 100,  110,  111. 

s  Post,  §  667-<m. 
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fence  conflists  of  a  variety  of  circumstances,  there  is  no  use  in  a 
plea ;  the  examination  must  still  be  at  large ;  and  the  effect  of 
allowing  such  a  plea  will  be,  that  the  court  will  give  their  judg- 
ment upon  the  circumstances  of  the  case,  before  they  are  made 
out  by  proof.  ^  The  true  end  of  a  plea  is  to  save  to  the  parties 
the  expense  of  an  examination  of  the  witnesses  at  large.  And 
the  defence,  proper  for  a  plea,  is  such,  as  reduces  the  cause,  or 
some  part  of  it,  to  a  single  point ;  and  from  thence  creates  a  bar 
or  other  obstruction  to  the  suit,  or  to  the  point,  to  which  the 
plea  applies.'    Hence,  a  plea,  in  order  to  be  good,  whether  it 

1  Chapman  v.  Turner,  1  Atk.  64 ;  Mitf.  Eq.  PI.  by  Jeremy,  219;  Cooper,  £q.  PL 
228;  2  Dan.  Ch.  Prac  97,  99, 102, 108;  Post,  §  683. 

*  Mit£  Eq.  PI.  by  Jeremy,  296-297 ;  Cooper,  Eq.  PL  228 ;  Chapman  v.  Turner,  1  Atk. 
64 ;  Ritchie  v.  Aylwin,  16  Ves.  82 ;  Rowe  v.  Teed,  16  Yes.  878 ;  Whitbread  v.  Brock- 
hunt,  1  Bro.  Ch.  404,  and  note  (1),  and  416,  note  (9)  by  Belt ;  8.  o.  2  Vet.  &  B.  158, 
note;  Wood  v,  Rowe,  2  Bligh,  695, 614.  In  Rowe  v.  Teed,  16  Vet.  877,  878,  Lord 
Eldon,  in  speaking  of  the  case,  where  matter  was  brought  forward  by  the  answer, 
for  the  same  purposes  as  a  plea,  said :  "  The  office  of  a  plea,  generally,  is,  not  to 
deny  the  equity,  but  to  bring  forward  a  fact,  which,  if  true,  displaces  it ;  not  a 
single  ayerment,  as  the  ayerment  in  this  answer,  that  no  bill  of  sale  was  executed, 
but  perhaps  a  series  of  circumstances,  forming  in  their  combiued  result  some  one 
fact,  which  displaces  the  equity.  There  is  this  diflbrenoe  between  law  and  equity ; 
that  here,  for  the  sake  of  couTenienoe,  that  is,  of  justice,  the  denial  of  some  fact  al- 
leged by  the  bill,  in  some  instances  with  certain  aTerments,  has  been  considered  suf- 
ficient to  constitute  a  good  plea ;  though  not  pjsrhaps  precisely  within  the  definition 
of  good  pleading  at  law.  If  each  case  is  to  be  considered  upon  its  own  circum- 
stances, it  is  desirable^  that  this  point  should  be  brought  before  the  court  by  plea, 
rather  than  by  answer;  as  an  answer  pnma^Siete  admits,  that  the  defendant  cannot 
plead ;  and,  with  the  exception  of  the  cases,  in  which  it  is  settled  as  general  law, 
that  the  party  is  not  to  answer  a  particular  circumstance,  as,  that  he  is  not  to  cnmu 
Date  himself^  the  case  of  a  purchaser  for  raluable  consideration,  Ac,  this  court  does 
not  trust  the  master,  generally,  with  the  determination,  how  much  of  the  answer, 
considered  as  a  plea,  would  be  a  good  defence.  The  master  is,  therefore,  almost 
under  the  necessity  of  admitting  an  exception.  And,  when  the  propriety  of  his 
Judgment  comes  to  be  argued  here,  it  would  be  most  incongruous,  that  the  court, 
admitting  his  judgment  not  to  be  wrong,  should  yet  give  a  different  judgment ;  con- 
sidering the  answer  as  a  plea.  Anotlier  circumstance,  deserving  attention,  is  the  great 
difference  of  expense  in  bringing  forward  the  objection  by  plea,  rather  than  by  answer. 
There  is  but  one  more  material  general  observation  to  be  added  to  those,  which 
are  to  be  found  in  the  cases  reported ;  that,  generally,  admitting  there  are  excep- 
tions, the  practice  of  this  court  requires,  that  the  bill  and  the  answer  should  form  a 
record  npon  which  a  complete  decree  may  be  made  at  the  hearing.  If,  for  instanre, 
this  plaintiff- is  a  part-owner  of  the  ship,  he  has  a  right  to  an  answer,  that  will  enable 
him,  if  a  certain  sum  is  admitted  to  be  due,  to  obtain  a  decree  for  that  sum,  if  he  is 
satisfied  with  that,  and  does  not  desire  an  account  With  that  general  observation, 
in  addition  to  those  to  be  found  in  the  other  cases,  I  conclude,  that  this  is  not  a  case, 
in  which  I  can  say,  there  is  one  clear  fkct,  or  such  a  combination  of  fkcts,  giving,  as 
the  result,  one  clear  ground,  upon  which  the  whole  equity  of  this  bill  may  be  dis- 
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be  affirmative  or  negatiye,  must  be  either  an  allegation  or  a 
denial  of  some  leading  fact,  or  of  matters,  which,  taken  coUec- 
tively,  make  out  some  general  fact,  which  is  a  complete  defence.^ 
But,  although  a  defence,  offered  by  way  of  plea,  should  consist 
of  a  great  variety  of  circumstances;  yet,  if  they  all  tend  to  a 
single  point,  the  plea  may  be  good. ^  (a)  Thus,  a  plea,  of  title, 
derived  from  the  person  under  whom  the  plaintiff  claims,  may 
be  a  good  plea,  although  consisting  of  a  great  variety  of  circum- 
stances ;  for  the  title  is  a  single  point,  to  which  the  cause  is 
reduced  by  the  plea.'  So,  a  plea  of  conveyance,  fine,  and  non- 
claim  would  be  good,  as  amounting  to  but  one  title.  ^ 

§  653.  Upon  this  account,  it  is  a  general  rule,  that  a  plea 
ought  not  to  contain  more  defences  than  one,  and  that  a  double 
plea  is  informal  and  multifarious,  and  therefore  improper.^ 
For,  if  two  matters  of  defence  ^lay  be  thus  offered,  the  same 
reason  will  justify  the  making  of  any  number  of  defences  in  the 
same  way ;  by  which  the  ends  intended  by  a  plea  would  not  be 
obtained ;  and  the  court  would  be  compelled  (as  has  been  already 
stated)  to  give  instant  judgment  upon  a  variety  of  defences  with 
all  their  circumstances,  as  alleged  by  the  plea,  before  they  are 
made  out  in  proof;  and,  consequently,  would  decide  upon  a  com- 
posed of.  Fint,  it  is  Tery  difficaU  upon  this  answer  to  say,  there  is  a  positire 
affirmation,  that  there  was  no  bill  of  sale.    Next,  it  is  argumentatire." 

1  Robertson  v.  Labbock,  4  Sim.  161 ;  Saltus  v,  Tobias,  7  Johns.  Ch.  214 ;  Beames, 
H.  in  Eq.  10-14 ;  2  Dan.  Ch.  Prac.  102-104. 

^  Mitf.  Eq.  PI.  by  Jeremy,  206 ;  Cooper,  Eq.  PI.  226 ;  2  Dan.  Ch.  Prac.  108, 104. 

*  Mitf.  Eq.  Pi.  by  Jeremy,  296,  297  ;  Cooper,  Eq.  Pi.  226 ;  Whitbread  v.  Brock- 
hurst,  1  Bro.  Ch.  404,  416,  note  (9)  by  Belt ;  8.  c.  2  Yes.  A  B.  16S,  note ;  Ritchie  o. 
Ayiwin.  16  Yes.  82 ;  Beames,  PI.  in  Eq.  li. 

*  Cooper,  Eq.  PI.  226 ;  Beames,  PI  in  Eq.  18.  [A  plea  to  an  ejectment  bill,  that 
the  defendant  was  seised  in  fee,  and  that  there  were  no  outstanding  terms,  mortgages, 
or  incumbrances,  and  no  unexpired  leases,  is  good.  Dawson  v.  Pilling,  16  Sim.  208. 
Pleas  in  equity  must  cover  effectually  all  that  they  profess  to  answer,  whether  it  be 
to  the  whole  or  only  a  part  of  the  bill.  Where  a  defendant,  to  avoid  putting  in  an 
account,  pleads  to  all  the  relief  and  some  of  the  discovery  sought,  if  the  plaintiff  may 
be  entitled  to  some  of  the  relief  which  the  plea  does  not  specifically  meet,  it  covers 
too  much,  and  will  be  overruled.  Hewitt  v.  Hewitt,  8  L.  T.  k.  8.  680.  It  is  compe- 
tent to  plead  to  a  bUl,  claiming  as  co-heiress  to  her  deceased  father,  that  the  intestate 
was  not  seised  or  possessed  of  any  real  estate  whatever  at  the  time  of  his  decease,  as 
alleged  in  the  bill,  without  accompanying  such  plea  with  an  answer.  Postgate  o. 
Barnes,  9  Jur.  n.  8.  466 ;  8.  o.  11  W.  R.  866.] 

A  See  2  Dan.  Ch.  Prac.  102, 104;  Rhode  Island  v.  BiaMachusetta,  14  Peters,  210^ 
269. 

(a)  Hazard  v.  Durant,26  Fed.  Rep.  26 ;  Harrison  v.  Farrington,  88  N.  J.  Eq.  S6a 


§  652-664.]  PLEAS.  547 

plicated  case,  which  might  not  exist.  ^  Therefore,  where,  to  a 
bill,  praying  a  conveyance  of  four  estates,  the  defendant  put  in  a 
plea  of  a  fine  as  to  one  estate ;  and  in  the  same  plea,  he  put  in 
a  disclaimer  as  to  the  other  estates,  the  plea  was  overruled ;  for 
the  disclaimer  was  wholly  disconnected  with  the  plea  of  the 
fine;  and  the  plea  was  therefore  double.^ 

§  654.  It  may  then  be  laid  down  as  a  rule,  that  various  facts 
can  never  be  pleaded  in  one  plea,  unless  they  are  all  conducive 
to  a  single  point,  on  which  the  defendant  means  to  rest  his  de- 
fence ;  for,  otherwise,  it  will  be  open  to  the  charge  of  duplicity 
and  multifariousness.^  Therefore,  where  a  bill  was  brought  by 
the  Corporation  of  London,  for  the  purpose  of  establishing  a 
claim  of  exemption,  on  behalf  of  its  individual  members,  from 
certain  tolls,  a  plea,  stating,  that  the  plaintiffs,  who  claimed  as 
citizens  of  London,  never  were  residents  or  housekeepers  there, 
or  paying  scot  and  lot,  and  that  they  were  admitted  freemen  by 
fraud,  for  the  purpose  of  enjoying  the  exemption  claimed,  was 

1  Bfitf.  Eq.  PI.  by  Jeremy,  296,  296 ;  Cooper,  Eq.  PI.  223,  224 ;  Ante,  §  252 ;  2 
Dan.  Ch.  Prac.  10^104;  Whitbread  u.  Brockhuret,  1  Bro.  Ch.  by  Belt,  404,  412,  note 
(9) ;  Nobkissen  v.  Hastings,  4  Bro.  Ch.  253 ;  s.  o.  2  Yes.  Jr.  84  ;  Goodrich  v.  Pendle- 
ton, 8  Johns.  Ch.  384 ;  Cooth  v.  Jackson,  6  Ves.  12,  17.  Mr.  Beames's  reasoning 
(Beames,  PI.  in  Eq.  10-18)  on  this  subject  of  duplicity  is  very  satisfactory ;  but  it 
is  too  long  to  be  cited  in  this  place.  Mere  surplusage  will  not  prejudice  a  plea  in 
equity  by  rendering  it  multi&rious  or  double.  Beames,  PI.  in  Eq.  19, 20.  What 
constitutes  duplicity  or  multifariousness  in  a  plea,  is  sometimes  a  matter  of  great 
nicety  upon  the  footing  of  authority.  Thus,  where,  to  a  bill  for  a  specific  perform- 
ance of  an  agreement,  the  defendant  put  in  a  plea,  which  averred  two  facts :  first, 
that  there  was  no  agreement  in  writing ;  and,  secondly,  that  there  had  been  acts 
done  in  part  performance.  Lord  Thurlow  overruled  the  plea  as  double,  it  contain- 
ing two  different  points,  and  therefore  proper  for  an  answer.  Whitbread  v.  Brock- 
hurst,  1  Bro.  Ch.  404.  But  it  has  been  greatly  doubted,  whether  a  plea  of  this  sort, 
properly  drawn,  is  objectionable  for  duplicity,  as  it  contains  but  a  single  point  of 
defence.  See  Mr.  Belt's  note  to  1  Bro.  Ch.  404,  note  (1),  and  Beames,  PI.  in  Eq.  27- 
32, 171-177,  and  the  cases  dted  by  the  learned  author.  So,  in  Beecroft  v.  Beecroh, 
cited  14  Ves.  68,  where  to  a  bill  for  a  legacy  there  was  a  plea  of  release,  with  an 
averment,  that  it  had  been  acted  upon ;  the  plea  was  overruled  for  duplicity.  But 
Lord  Eldon,  in  Claridge  v.  Hoare,  14  Ves.  66,  doubted  that  decision,  and  thought 
the  averment,  that  the  release  had  been  acted  on,  mere  surplusage.  A  plea  of  the 
statute  of  limitations  setting  up  two  matters,  either  of  which  established  that  de- 
fence, has  been  held  not  to  be  for  that  cause  a  double  plea.  Didier  u.  Davison,  2 
Sandf.  Ch.  61.  See  also  upon  this  subject  of  duplicity,  2  Mont.  Eq.  PL  95,  note  A.  L. 
97. 100. 

<  Watkins  v.  Stone,  2  Sim.  49.    See  also  Cowne  v,  Douglas,  M'ael.  &  Y. 
321. 

'  Whitbread  v,  Brockhurst,  1  Bro   Ch.  404,  413,  by  Belt,  note  (9) ;  8.  o.  2  Ves. 
ft  B.  154,  note ;  2  Dan.  Ch.  Praa  102-104.    See  King  t;.  Ray,  11  Paige,  239. 
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held  a  double  plea,  and  therefore  overruled.  The  arerment, 
that  the  plaintiffs  were  not  residents  or  housekeepers,  being  one 
defence ;  and  the  averment  of  their  having  been  admitted  free- 
men by  fraud  being  another  independent  and  complete  defence ; 
a  colorable  admission  to  such  a  franchise,  for  a  collateral  pur- 
pose, being  void.^ 

§  655.  Upon  an  analogous  ground,  where  an  action  at  law  was 
founded  upon  a  great  variety  of  circumstances  put  together,  a 
plea  to  a  bill  of  discovery,  which  attempted  to  show,  that  the 
action  could  not  be  maintained,  by  confessing  and  avoiding  some 
of  the  circumstances  and  denying  the  rest,  was  held  not  to  be 
good ;  because,  in  effect,  it  took  to  pieces  all  the  several  single 
grounds,  which,  put  together,  were  asserted  as  the  grounds, 
upon  which  the  bill  was  maintainable ;  and,  by  avoiding  some, 
and  traversing  others,  it  reduced  the  plaintiff  to  the  necessity  of 
proving  in  a  court  of  equity,  without  a  discovery,  that  he  had  a 
right  to  maintain  his  action  at  law.' 

§  656.  The  objection  is  still  stronger,  where  two  facts  are 
pleaded,  which  are  inconsistent  with  each  other.'  Thus,  where 
the  plaintiff  stated  in  his  bill  a  loan  of  money  to  the  defendant, 
for  which  he  had  given  a  bond ;  but  that  an  agent  of  the  plain* 
tiff  had  delivered  up  the  security  to  the  defendant ;  and  the  bill 
prayed  a  discovery  and  redelivery  of  the  bond ;  and  the  defend- 
ant pleaded,  that  the  discovery  would  subject  him  to  the  penal- 
ties of  a  statute  and  also  an  impeachment  exhibited  against  him 
by  the  House  of  Commons ;  the  plea  was  held  inconsistent  and 
bad ;  because,  pending  the  impeachment,  there  could  be  no  pro- 
ceeding under  the  statute;  and  the  impeachment,  decided  one 
way  or  other,  equally  put  a  stop  to  such  prosecution  under  the 
act.*  So,  where  the  defendant  pleaded  to  a  bill  of  discovery,  in 
support  of  an  action  under  the  statute  9  Anne,  c.  14,  for  money 
lost  at  play,  by  the  assignees  of  the  loser  who  had  become  a 
bankrupt,  that  the  action  at  law  was  not  commenced,  and  the 
bill  of  complaint  was  not  exhibited  against  the  defendant  within 
three  months  after  the  money  was  lost;  it  was  held  informal, 

1  Cooper,  Eq.  PI.  221;  London  v,  Lirerpool,  3  Anst  788. 

*  Robertson  v,  Lubbock,  4  Sim.  161. 

*  2  Dan.  Ch.  Prac.  103, 104.    If  an  aTerment  in  a  plea  1$  inoonsiBtent  with  the 
matter  pleaded,  the  plea  is  bad.    Emmott  v.  Mitchell,  14  Sim.  482. 

<  Cooper,  Eq.  PI.  224, 226. 
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from  conpling  the  commencement  of  the  action  with  the  time 
of  filing  the  bill^  and  therefore  was  oyerruled.^ 

§  657.  The  reasoning,  as  to  duplicity  in  a  plea,  does  not, 
perhaps,  in  its  full  extent,  apply  with  equal  force  to  the  case  of 
two  several  bars  pleaded  as  several  pleas,  although  to  the  same 
matter;  and  it  may  be  said,  that  such  pleading  is  admitted  at 
law,  and  ought^  therefore,  to  be  equally  so  in  equity.  But  it 
should  be  considered  (as  has  been  already  suggested),  that  a  plea 
is  not  the  only  mode  of  defence  in  equity ;  and  that,  therefore, 
there  is  not  the  same  necessity,  as  at  law,  for  admitting  this  kind 
of  pleading.^    But,  although  the  ordinary  course  of  practice  in 

1  Cooper,  Eq.  PI.  224,225;  Nobkissen  v,  Hastings, 4  Bro.  Ch. 268;  8.  o.  2  Yes. 
Jr.  84 ;  Brandon  v.  Sands,  2  Yes.  Jr.  614,  617. 

*  Mitf.  £q.  PI.  b/  Jeremj,  246,  296,  and  note  (n) ;  Cooper,  Eq.  PL  226 ;  Ante, 
$662;  Jones  o.  Frost,  8  Mad.  8;  Saltns  v.  Tobias,  7  Johns.  Ch.  214.  Didier  v, 
Davison,  10  Paige,  616,  where  this  subject  is  carefully  considered.  Lord  Thurlow, 
in  Whitbread  v.  Brockhorst,  1  Bro.  Ch.  404, 416,  note  (9),  by  Mr.  Belt;  s.  c.  2  Yes. 
&  B.  164, 166,  note,  gives  the  reason  of  this  practice  more  fbUy.  "  The  reason," 
■ajs  he,  "  why  a  defendant  is  not  permitted  to  plead  two  different  pleas  in  equity, 
though  he  is  permitted  to  plead  them  at  law,  is  plain.  It  is,  because  at  law  the 
defendant  has  no  opportunity,  as  he  has  here,  of  answering  every  different  matter 
stated  in  the  bill.  The  reason  of  pleading  in  equity,  is,  that  it  tends  to  the  forward- 
ing of  justice,  and  saves  great  expense,  that  the  matter  should  be  taken  up  shortly 
upon  a  single  point  But  that  end  is  so  far  from  being  attained,  if  the  plea  puts  as 
much  in  issue,  as  the  answer  could  do,  that  on  the  contrary  it  increases  the  delay 
and  expense.  But  why,  it  may  be  asked,  should  not  the  defendant  be  permitted  to 
bring  two  points,  on  which  the  cause  depends,  to  issue  by  his  plea  ?  The  answer  is, 
because,  if  two,  he  may  as  well  bring  three  points  to  issue ;  and  so  on,  till  all  the 
matters  in  the  biU  are  brought  into  issue  upon  the  plea;  which  would  be  productive 
of  aU  the  delay  and  inconvenience,  which  pleading  was  intended  to  remedy."  Mr. 
Cooper  says :  '*  It  is  said  in  a  manuscript  of  Lord  Nottingham, '  that  no  man  shall  be 
permitted  to  two  several  dilatories  at  several  times,  nor  several  bars ;  because  he 
may  plead  all  at  once.  But  after  a  plea  in  disability,  as  outlawry  or  excommunica- 
tion, or  a  plea  to  the  jurisdiction,  he  may  be  admitted  to  plead  in  bar ;  because  it 
was  not  consistent  with  those  pleas  to  plead  in  bar  at  the  same  time.'  This  passage 
certainly  imports,  that,  in  the  opinion  of  Lord  Nottingham,  both  several  dilatory 
pleas,  and  several  pleas  in  bar,  might  be  pleaded,  so  that  they  were  fdeaded  at  the 
same  time.  And  it  may  be  said,  that  suob  pleading  is  admitted  at  law,  and  ought, 
therefore,  now  to  be  equally  so  in  equity.  But  it  should  be  considered,  that  a  plea 
is  not  the  only  mode  of  defence  in  equity,  and  that,  therefore,  there  is  not  the  same 
necessity  as  at  law,  for  admitting  this  kind  of  pleading."  Cooper,  Eq.  PI.  226,  227. 
Mr.  Chancellor  Kent,  in  Saltus  o.  Tobias,  7  Johns.  Ch.  214,  216,  refers  to  the  same 
passage  in  Lord  Nottingham's  manuscript  See  also  Beames,  PI.  in  Eq.  16-17,  where 
the  learned  author  doubts  the  doctrine  of  Lord  Nottingham.  Curs.  Cane.  187.  But 
it  has  been  expressly  decided,  that  where  a  plaintiff  seeks  relief  as  to  more  than  one 
subject,  the  defendant  may  put  in  a  plea  to  each  sulyect  Emmott  o.  Mitchell,  14 
Sim.  482. 
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courts  of  equity  does  not  admit  of  several  pleas ;  jet  where  great 
inconvenience  might  otherwise  be  sustained  in  a  particular  case, 
the  court  will  sometimes,  in  its  discretion,  allow  several  pleas.  ^  (a) 

1  Oib«on  o.  Whitehead,  4  Mad.  241;  Hardman  v.  Ellames,  6  Sim.  640;  B.  c.  2 
MyL  &  K.  732;  Saltut  v.  Tobias,  7  Johns.  Ch.  214  ;  2  Dan.  Ch.  Prac.  108,  104.  In 
Kay  V.  Marshall,  1  Keen,  190, 197,  s.  o.  8  CI.  &  Fin.  246,  Lord  Langdale  allowed  two 
pleas  to  be  filed,  and  stated  his  reasoning  on  the  subject  as  follows :  "  Upon  the  sub- 
ject of  double  pleas  there  has  been  considerable  argument  at  the  bar.  It  has  been 
said,  that  a  double  plea  is  onlj  allowed  in  cases,  where  there  is  a  sort  of  double  or 
alternative  claim  in  the  bilL  In  the  case  cited  for  the  purpose  of  supporting  that 
proposition,  there  is  such  an  alternative  claim ;  but  there  is  nothing  to  show,  that 
this  is  the  principle,  still  less  the  only  principle,  upon  which  the  court  proceeds  in 
allowing  double  pleas.  It  appears  to  me,  that  the  principle,  upon  which  the  court 
proceeds,  depends  very  much  upon  the  extraordinary  inconrenience,  that  might 
arise,  if  the  defendant  were  not  allowed,  in  many  cases,  to  plead  double.  How  far, 
and  in  what  cases,  a  defendant  may,  if  he  answer,  protect  himself  against  answering 
fully,  has  been  a  subject  much  controverted,  and  upon  which  judges  have  differed. 
A  defendant,  denying  the  principal  &ct  upon  which  the  plaiotifE  rests  his  claim  to 
discovery,  is  entitled  to  protect  himself  by  plea  against  answering ;  and  if  his  plea 
be  accompanied  by  an  answer,  the  answer  must  be  so  framed  as  to  support,  but  not 
to  overrule  the  plea.  Lord  Thurlow's  objection  to  bringing  two  points  in  issue  by 
plea  has  been  adverted  to  In  the  argument.  '  Why,'  says  Lord  Thurlow, '  it  may  be 
asked,  should  not  the  defendant  be  permitted  to  bring  two  points,  on  which  the  cause 
depends,  to  issue  by  his  plea  ?  The  answer  is,  because,  if  two,  he  may  as  well  bring 
three  points  to  issue ;  and  so  on,  till  all  the  matters  in  the  bill  are  brought  into  issue 
upon  the  plea.'  This  objection  is  not  applicable  to  the  modem  practice  of  allowing 
double  pleas,  because,  though  a  defendant  may  file  a  single  plea  without  an  applica- 
tion to  the  court ;  he  cannot  put  in  a  double  plea  without  such  an  application  ;  and 
the  liberty,  if  sought  to  be  abused,  is  easily  restrained.  The  general  rule,  that  if  the 
defendant  answers,  he  must  answer  fully,  however  established,  is,  no  doubt,  a  rule, 
that,  in  many  cases,  occasions  great  hardship  to  the  defendant  The  only  other 
defence  is  a  demurrer,  or  a  plea.  A  demurrer  is  not  a  convenient  mode  of  defence, 
by  reason  of  the  admission,  which  it  involves,  of  the  case  made  by  the  bill ;  and  the 
rules,  as  to  pleas  in  this  court,  are  of  such  exceeding  nicety  and  difficulty,  that  it  is 
almost  impossible  for  parties,  who  have  a  right  to  plead,  to  take  full  advantage  of 
their  right.  The  only  way  of  saving  defendants  from  the  hardship,  to  which,  in 
many  cases,  they  would  be  subjected  ,by  making  a  full  discovery,  is,  by  affording  to 
them  such  facilities,  as  can,  by  the  rules  of  the  court,  be  afforded  with  respect  to 
pleas.  I  do  not  think  a  great  Indulgence  is  sought  from  the  court,  where,  by  ob- 
taining it,  the  defendants  will  obtain  only  that  which  the  court  thinks  right.  With 
respect  to  this  particular  case,  if  it  be  a  matter  of  indulgence,  I  think  the  defendants, 
under  all  the  circumstances,  are  entitled  to  it.  The  defendants  are  required  by  the 
bill  to  set  forth  accounts  of  extraordinary  length  at  a  great  expense,  and  at  the  risk, 
though  this  does  not  appear,  of  making  an  inconvenient  exposure  of  their  affairs. 
This  application,  therefore,  must  be  granted ;  but,  according  to  the  course  of  the 
court,  upon  the  condition  of  the  defendants  paying  the  costs." 

(a)  The  purpose  of  a  plea  being  to  not  usually  be  allowed  without  leave  of 

reduce  the  cause,  or  a  part  thereof,  to  a  court.    McCloskey  v.  Barr,  38  Fed.  Kep. 

single  issue,  separate  pleas  or  a  single  165;    United  States  v.  American  Bell 

plea,  presenting  distinct  defences,  will  TeL  Co.  SO  Fed.  Rep.  628. 


§  667-659.]  PLEAS.  551 

Thus,  for  example,  a  plea  that  the  plaintiff  is  not  heir,  as  as- 
serted in  his  bill,  and  a  plea  of  the  statute  of  limitations,  have 
been  allowed  to  be  pleaded  together.^ 

§  658.  Having  made  these  observations  in  regard  to  the  nature 
and  office  of  a  plea,  let  us  now  proceed  to  the  consideration  of 
the  proper  frame  and  form  thereof;  or,  in  other  words,  to  the 
consideration  of  the  proper  requisites  of  a  good  plea  in  equity. 
And  here,  it  may  be  stated,  that  in  pleas  in  equity  there  must  in 
general  be  the  same  strictness  and  exactness,  as  in  pleas  at  law ; 
if  not  in  matters  of  form,  at  least  in  matters  of  substance.^  We 
shall  first  refer  to  those  rules  of  pleading,  which  are  properly 
applicable  to  pure  pleas,  most  of  which  are  equally  applicable  to 
pleas  not  pure,  or  anomalous  pleas,  according  to  the  distinction 
already  mentioned ;  and  then  we  shall  examine  the  rules,  which 
are  peculiarly  applicable  to  the  latter. 

§  659.  In  the  first  place,  then,  a  plea  in  bar  must  follow  the 
bill,  and  not  evade  it,  or  mistake  the  subject  of  it  If  a  plea 
does  not  go  to  the  whole  bill,  it  must  express  to  what  part  of  the 
bill  the  defendant  pleads.  And,  therefore,  a  plea  to  such  parts 
of  a  bill  as  are  not  answered  must  be  overruled,  as  too  general. 
So,  if  the  parts  of  the  bill,  to  which  the  plea  extends,  are  not 
clearly  and  precisely  expressed ;  as,  if  the  plea  is  general,  with 
an  exception  of  matters  after  mentioned,  and  is  accompanied  by 
an  answer,  the  plea  is  bad.  For  the  court  cannot  judge,  what 
the  plea  covers,  without  looking  into  the  answer,  and  determin- 
ing, whether  it  is  sufficient  or  not,  before  the  validity  of  the 
plea  can  be  considered.^  But,  if  the  plea  excepts  clearly  and 
definitively  certain  portions  of  the  property,  respecting  which  the 
suit  is  brought,  as,  for  example,  certain  real  estate,  describing 
it,  so  that  no  reference  to  any  other  parts  of  the  record  is  neces- 
sary to  make  it  intelligible,  it  is  not  open  to  the  objection,  al- 
though it  is  stated  in  the  plea  by  words  of  exception.^ 

1  Bampton  p.  BirchaU,  4  Bear.  668. 

*  Beames,  PL  in  Eq.  Preface,  8,  9;  Bfitf.  Eq,  PI.  by  Jeremj,  294;  Dodton  v. 
Leadbeater,  13  Ves.  230,  283 ;  Stoiy  v.  Windsor,  2  Atk.  680, 632 ;  Moore  v.  Hart,  1 
Vem.  114 ;  Carleton  v,  Leighton,  8  Mer.  667,  670;  Carew  r.  Johnston,  2  Sch.  &  Lefr. 
306 ;  2  Mont.  Eq.  PL  101,  note  A.  N. ;  8  Black.  Com.  446 ;  McCabe  v.  Cooney,  2 
Sandf.  Ch.  314. 

*  Mitf.  Eq.  PL  by  Jeremy,  294 ;  Salkeld  v.  Science,  2  Ves.  107 ;  Howe  v.  Duppa, 
1  Yes.  &  B.  611 ;  Cooper,  Eq.  PL  229. 

*  Howe  p.  Dappa,  1  Ves.  &  B.  614. 
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§  660.  Another  requisite  of  a  pure  plea,  in  general,  ia,  that  it 
should  be  founded  on  new  matter,  not  apparent  on  the  bill.  For, 
if  the  matter  is  apparent  on  the  bill,  it  is  the  proper  subject  of 
a  demurrer,  and  not  of  a  plea. }  (a)  In  other  words,  a  plea  must 
aver  facts,  to  which  the  plaintiff  may  reply;  and  not^  in  the 
nature  of  a  demurrer,  rest  on  facts  stated  in  the  bill.^  (J)  How- 
ever, this  doctrine  is  to  be  understood  with  the  qualification, 
that  the  plea  is  not  of  a  purely  negative  character;  for  if  it  is, 
then  the  plea  puts  in  issue  the  very  fact  asserted  in  the  bill. 
Thus,  if  a  bill  calls  for  an  account  of  partnership  transactions, 
and  alleges  a  partnership  between  the  plaintiff  and  the  defend- 
ant, the  latter  may,  by  a  negative  plea,  deny  there  was  any  part- 
nership ;  and  the  plea  will  be  good.  ^ 

§  661.  Another  requisite  of  a  pure  plea  is,  that  it  should  not 
only  reduce  the  cause  to  a  single  pointy  but  it  should  also  be 
such  a  point,  as  is  issuable,  and  also  such  as  is  material  to  de- 
lay, dismiss,  or  bar  the  bill ;  for,  if  the  issue  tendered  is  imma- 
terial, it  can  never  finally  dispose  of  the  cause.  ^  And  a  plea  is 
bad,  if  it  raises  by  averment,  an  issue  not  raised  by  the  bill.^ 

§  662.  Another  requisite  of  a  pure  plea  is,  that  it  should  be 
direct  and  positive,  and  not  state  matters,  by  way  of  argument, 
inference,  and  conclusion,  which  have  a  tendency  to  create  un- 
necessary prolixity  and  expense.     In  this  respect,  the  rules  of 


1  Beames,  PI.  in  Eq.  44, 46;  Roberts  v,  HarUey,  1  Bro.  Ch.  by  Belt,  57  and  note ; 
Billing  i^.  Flight.  1  Mad.  230;  Cozine  v.  Graham.  2  Paige,  177. 
«  Mitf .  Eq.  Pi.  by  Jeremy,  297. 

•  Post,  §  668  and  note,  669,  672-674;  2  Dan.  Ch.  Prac  98,  99,  108,  109-111,  118 ; 
Mitf.  Eq.  Pi.  by  Jeremy,  296,  297 ;  Eyans  o.  Harris,  2  Ves.  &  B.  861 ;  Drew  v.  Drew, 
2  Ves.  &  B.  169;  Hall  v.  Noyes,  8  Bro.  Ch.  488 ;  Sanders  o.  King.  6  Mad.  61 ;  8.  o. 
2  Sim.  &  Stu.  277 ;  Thring  v.  Edgar,  2  Sim.  &  Stu.  277 ;  Harris  v,  Harris,  3  Hare, 
450.  See  Denys  v.  Locock,  3  Myl.  &  Cr.  206,  284,  235,  where  Lord  Cottenham  com- 
mented at  large  on  Thring  v.  Edgar.  See  also  2  Dan.  Ch.  Prac.  115-128;  Wigram 
on  Discovery,  2d  ed.  136-157. 

«  Beames,  Pi.  in  Eq.  20,  21 ;  Morison  o.  Tumour,  18  Yes.  176. 

*  EmmoU  v.  Mitchell,  14  Sim.  432. 


(a)  A  plea,  being  a  defence  against  nies  a  material  ayerment  of  the  bill  is 

answering,  cannot,  when  unsupported  by  not  eridence  for  the  defendant.    Farley 

an  answer,  include  any  matter  respect-  v.  Kittson,  120  U.  S.  303.    See  Toledo 

ing  which  the  plaintiff  is  entitled  to  an  Tie  &  L.  Co.  v,  Thomas,  38  W.  Va.  666. 
answer.     Sanders  v.  Benson,  4  Bear.  (b)  Garrett  v.  New  York  Transit  Ca 

850;  Dwight  v.  Central  Vermont  R.  Co.  29  Fed.  Rep.  129. 
20  Blatch.  200.    A  sworn  plea  which  de- 
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pleading  in  equity  are  analogous  to  the  rules  at  law.^  Upon  this 
ground,  where  there  was  a  charge  of  facts,  as  constructive  notice 
of  the  plaintiff's  title,  in  a  bill,  and  the  defendant  in  his  plea 
averred,  that  to  the  best  of  his  knowledge  and  belief,  he  had  not 
any  notice,  either  constructive  or  actual,  the  plea  was  held  bad.^ 
The  defendant  should  have  denied  the  facts  charged  in  the  bill, 
from  which  the  constructive  notice  was  deducible ;  and  not  have 
assumed  to  himself  the  province  of  the  court,  to  whom  it  belongs 
to  draw  the  conclusion.^  He  should  also  have  denied  the  notice 
positively,  fully,  and  precisely,  even  though  it  were  not  charged 
on  the  other  side.*  However,  where  the  facts  are  not  charged 
to  be  within  the  defendant's  own  knowledge  (as,  if  they  occurred 
in  the  time  of  his  testator  or  ancestor),  there,  it  will  be  sufficient 
for  him  to  negative  the  averment  according  to  his  best  knowl- 
edge and  belief.^  (a) 

§  663.  So,  where,  to  a  bill  for  the  specific  performance  of  an 
agreement  made  at  an  auction  for  the  sale  of  lands,  the  defend- 
ant pleaded  the  statute  of  frauds,  with  averments,  that  no  writ- 
ing was  signed  by  him,  or  by  any  person  authorized  by  him,  "for 
that,  upon  the  estate  being  knocked  down  to  the  plaintiff,  but 
before  the  memorandum  was  signed  by  the  auctioneer,  he,  the 
defendant,  in  the  presence  of  both  the  auctioneer  and  the  plain- 
tiff, revoked  all  authority  whatsoever,  which  he  had  before  given 


1  Beames,  PI.  in  Eq.  21, 22 ;  Mitf.  Eq.  PI.  by  Jeremy,  207 ;  Carew  ».  Johnston,  2 
Sch.  &  Lefr.  806,  806;  Hardman  v,  EUames,  5  Sim.  440;  b.  o.  2  Myl.  &  K.  782. 
[Where  a  plaintiff  snes  as  executor,  but  the  probate  is  insafficlently  stamped,  the 
defendant's  plea  should  not  state  matters  afflrmatively,  in  order  to  show  the  insuffi- 
ciency of  the  stamp,  but  should  simply  plead  that  the  plaintiff  is  not  executor,  nega- 
tire  matter  being  pleaded  negatiTely.    Roberts  v.  Madocks,  16  Sim.  66.] 

>  Beames,  PI.  in  Eq.  21. 

s  Beames,  PI.  in  Eq.  21, 22 ;  Jerrard  v.  Saunders,  2  Yes.  Jr.  187 ;  s.  o.  4  Bro.  Ch. 
822;  Cooper,  Eq.  PI.  226,  226,288;  GalUtin  v.  Cunningham,  8  Cowen,  861;  Post, 
§806,806. 

«  Gallatin  v.  Cunningham,  8  Cowen,  861 ;  Post,  §  697 ;  Boone  v.  Chiles,  10  Peters, 
177, 210,  211,  218. 

*  Bolton  V.  Gardner,  8  Paige,  278 ;  Heartt  v.  Corning,  8  Paige,  666;  Post,  §  664. 


(a)  A  plea  is  bad  which  arers  a  con-  courts  a  plea  will  be  disregarded  if  it 

elusion  of  law  without  setting  forth  the  has  not  the  affidarit  and  certificate  pre- 

£ku  leading  to  that  conclusion.    Farley  scribed  by  the  31st  rule  in  equity.    Cen- 

r.  Kittson,  120  U.  S.  803;  McCloskey  v.  tral  National  Bank  9.  Connecticut  M.  L. 

Barr,  88  Fed.  Rep.  166;  Larimore  v.  Ins.  Co.  104  U.  S.  64. 
WeUs,  20  Ohio  St.  18.    In  the  Federal 
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to  the  auctioneer; "  the  plea  was  ordered  to  stand  for  an  answer; 
the  court  observing,  that  it  was  novel  in  form,  and  that  the  de- 
fendant ought  to  have  stated  the  facts,  which  he  implied  in  the 
term  "revoked."  It  seems,  however,  that  an  allegation  in  a 
plea,  which  allegation  is  mere  surplusage,  will  not  support  an 
objection  to  a  plea  as  multifarious.^ 

§  664.  In  some  cases,  indeed,  a  defendant  has  been  permitted 
to  aver  according  to  the  best  of  his  knowledge  and  belief;  as,  that 
an  account  is  just  and  true ;  and  in  all  cases  of  negative  aver- 
ments, and  of  averments  of  facts  not  within  the  immediate  knowl- 
edge of  the  defendant,  it  may  seem  improper  to  require  a  positive 
assertion.*  Unless,  however,  the  averment  is  positive,  the  mat- 
ter in  issue  appears  to  be,  not  the  fact  itself,  but  the  defend- 
ant's belief  of  it;  and  the  conscience  of  the  defendant  is  saved 
by  the  nature  of  the  oath  administered ;  which  is,  that  so  much 
of  the  plea  as  relates  to  his  own  acts  is  true,  and  that  so  much 
as  relates  to  the  acts  of  others  he  believes  to  be  true.^ 

§  665.  Another  requisite  of  a  pure  plea  is,  that  it  should 
clearly  and  distinctly  aver  all  the  facts  necessary  to  render  the 
plea  a  complete  equitable  defence  to  the  case  made  by  the  bill, 
so  far  as  the  plea  extends;  so  that  the  plaintiff  may,  if  he 
chooses,  take  issue  upon  it^  Averments  are  also  necessary  to 
exclude  intendments,  which  would  otherwise  be  made  against 
the  pleader ;  and  the  averments  must  be  sufficient  to  support  the 
plea.^  And  here,  again,  equity  follows  the  analogies  of  the 
law;^  for,  at  law,  the  rule  prevails,  Amhiguum  placitmn  inter- 
pretari  debet  contra  proferentem^ 

§  666.  It  was  upon  an  analogous  ground,  that,  where  a  plea 
stated,  that  the  title,  if  any,  of  the  plaintiff,  or  of  the  party, 
through  whom  the  plaintiff  by  his  bill  claimed  the  estates  in 
controversy,  accrued  in  1759,  and  that  the  possession  of  the 

1  Cooper,  £q.  PL  226. 

s  Ante,  §  662. 

'  Mitf.  Eq.  PI.  b/  Jeremy,  297,  298 :  Drew  v.  Drew,  2  Vet.  &  B.  169 ;  Beames,  PL 
in  Eq.  26,  26 ; v.  Southall,  Tounge,  830,  381 ;  Bolton  v,  Gardner,  3  Paige,  27a 

«  Mitf.  Eq.  PL  by  Jeremy,  298;  Beames,  PL  in  £q.  28.  24,  and  caaes  there  cited; 
Allen  v»  Randolph,  4  Johns.  Ch.  698. 

*  Mitf.  £q.  PL  by  Jeremy,  298,  &c.,  as  before  cited ;  Brownsword  v.  Edwards,  2 
Ves.  245,  note ;  Roche  v.  MorgeU,  2  Sch.  &  Lefr.  727 ;  Morison  v.  Tumour,  18  Ves. 
182;  Beames,  PL  in  Eq.  26. 

«  Beames,  PL  in  Eq.  23,  26. 

7  Beames,  PL  in  Eq.  26,  citing  Com.  Dig.  Pleader,  E.  6. 
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same  estates  had  ever  since  been  adverse  to  the  plaintiff,  and  to 
the  persons,  through  whom  by  his  bill,  the  plaintiff  claimed, 
the  plea  was  overruled ;  because  it  did  not  state  particularly  the 
facts,  on  which  the  defendant  meant  to  rely,  as  constituting  the 
adverse  possession ;  and,  therefore,  the  plaintiff  could  not  know, 
what  case  he  had  to  meet^ 

§  667.  Let  us,  in  the  next  place,  proceed  to  the  consideration  of 
the  peculiarities  in  the  frame  and  form  of  pleas,  called  pleas  not 
pure,  or  anomalous  pleas.  This  designation,  as  has  been  already 
suggested,  is  applied  to  them,  because  they  differ  from  pure  pleas 
in  this,  that,  whereas  pure  pleas  rely  for  a  defence  upon  matters 
altogether  dehorn  the  bill,  pleas  not  pure  rely  altogether  upon 
matters  stated  in  the  record,  and  upon  denials  and  negations  of 
matters  of  fact  contained  therein,  which  denials  and  negations,  if 
true,  constitute  a  sufficient  defence  against  further  proceedings  in 
the  suit,  either  peremptorily,  or  at  least  in  its  present  form.^ 

§  668.  It  was  formerly  a  question  of  no  inconsiderable  diffi- 
culty, and,  from  the  apparent  contrariety  of  the  authorities, 
subject  to  much  discussion  and  vexatious  controversy  in  courts 
of  equity,  whether  a  purely  negative  plea  to  a  bill  was  a  legiti- 
mate mode  of  defence  in  courts  of  equity,  as  it  unquestionably 
is  at  law.  As,  for  example,  it  was  a  question  whether  a  defend- 
ant could  allege,  in  opposition  to  the  claims  of  the  plaintiff,  as 
heir-at-law,  that  the  plaintiff  was  not  heir-at-law.  But  that 
doubt  has  been  dissipated ;  and  it  is  now  firmly  established  that 
such  a  plea  is  good.^    The  same  rule  has  been  applied  to  many 

1  Hardman  o.  EUamee,  6  Sim.  640;  8.  o.  2  Mjl.  &  K.  782. 

«  Ante,  §  651 ;  2  Dan.  Ch.  Prac.  97-99,  110-112  ;  Id.  182, 133, 139. 

»  Mr.  Beames  (PL  in  Eq.  123-128)  has  giren  the  reasoning,  upon  which  this  doo- 
trine  is  maintained.  "  Whether,"  says  he,  "  a  defendant  conld  allege,  in  opposition 
to  the  claims  of  the  pUunttfF  in  the  character  of  heir,  that  he  was  not  heir ;  in  other 
words,  whether  a  purely  or  directly  negative  plea  be  good  in  equity,  was,  for  some 
time,  vexata  qucutio,  notwithstanding  the  old  cases  alluded  to.  Lord  Thurlow  in  two 
cases  held,  that  a  plea  of  not  heir  was  bad.  But  his  lordship  obserred,  in  a  subse- 
quent case,  alluding,  as  it  is  generally  understood,  to  the  latter  of  these  two  cases, 
'  that  though  he  had  held,  on  a  former  occasion,  that  a  negative  plea  was  bad,  he 
beliered  he  was  wrong  in  holding  so  ;  for  that  whererer  the  plea  will  reduce  the 
question  to  one  point,  it  is  admissible.'  We  are  told,  by  the  highest  authority,  that 
'  the  original  opinion  of  Lord  Thurlow  was,  that  the  negative  plea  was  bad,  and  there 
ought  to  be  an  affirmative  plea,  stating  who  was  heir.  His  lordship  changed  his 
opinion  afterwards,  on  the  ground,  that  the  defendant,  though  he  could  prove,  that 
the  plaintiff  was  not  heir,  might  not  be  able  to  prove,  who  was  the  heir.'  Lord  Thur- 
low's  original  opinion,  that  the  plea  should  state  affirmatively, '  who  was  heir,'  pro- 
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cases,  where  the  negative  plea  goes  to  the  foundation  of  the  suit, 
and  to  the  title  of  the  plaintiff ;  as,  for  example,  a  plea,  that  the 

ceeded,  no  doubt,  upon  the  ground  of  this  being  in  the  nature  of  a  plea  in  abatement 
at  law,  and  that,  as  such,  it  should  afford  the  plaintiff  that  information,  which  was 
tantamount  to  giving  him  a  better  writ  at  law.  The  difiOiculty  of  stating  '  who  was 
heir,'  might  be  great.  But  it  ma/  be  asked,  whether  a  correspondent  difficult/  is  not 
struggled  with  at  law  in  this  species  of  plea,  and  if  it  haTe  produced  an/  exception, 
that  aroids  it  ?  On  the  other  hand,  the  propriety  of  reasoning  this  particular  plea  in 
equity  on  a  strict  analogy  to  the  form  of  a  legal  plea  in  abatement  may  seem  ques- 
tionable, especially  as  otiier  pleas  in  equity  have  not  been  tried  by  any  such  rule. 
The  analogy  in  principle  between  pleas  in  equity  to  the  relief,  and  pleas  at  law,  is 
sufficiently  uniform,  and  may  generally  be  appealed  to;  but  that  is  not  the  case  widi 
respect  to  the  forms  of  pleas.  Whatever  doubt,  however,  may  formerly  have  been 
entertained  on  this  subject,  it  is  apprehended,  that  a  negative  plea  in  equity  is  not 
necessarily  bad ;  but  on  the  oontrary,  under  given  cu^umstances  at  least,  perfectly 
available.  We  speak  of  a  plea  directly  negative,  and  not  of  a  plea  indirectly  so,  or 
a  plea  reaching  the  point  of  negation  through  an  affirmative  proposition.  It  will 
probably  elucidate  this  part  of  the  subject,  if  we  consider,  on  what  grounds  this  doe- 
trine  may  rest,  independently  of  positive  decision.  Every  biU  seems  to  be  founded 
on  two  propositions,  one  of  which  it  expressly,  and  the  other  it  tacitly,  assumes  la 
limine,  namely :  first,  that  the  court,  in  which  the  bill  is  filed,  has  competent  juris- 
diction over  the  matter ;  and,  secondly,  that  the  plaintiff  is  of  legal  ability  to  sue.  It 
is  true,  pleas  to  the  jurisdictioa  in  eflbct  negative  the  first  proposition  ;  but  the  mode 
is  not  by  a  direct  denial  of  the  power  of  the  court  to  decide  the  matter,  but  by  afllr- 
matively  stating  some  other  tribunal,  where  the  subject  should  be  investigated.  With 
respect  to  pleas  to  the  person  of  the  plaintiff,  outlawry,  &c.,  they,  in  effect,  deny  the 
second  proposition,  tacitly  assumed  by  the  bill.  The  mode,  howeyer,  is  less  in  the 
nature  of  a  direct  negation  of  the  plaintiff's  ability  to  sue,  than  by  affirmatively  stat- 
ing the  cause  of  disability.  A  distinction  obviously  presents  itself  between  those 
pleas,  in  effect  negative,  which  bring  forward  some  affirmative  proposition,  and, 
through  the  medium  of  that  proposition,  reach  negation,  and  those  pleas,  which  are 
purely  negative.  An  instance  of  the  first  kind  would  be  a  plea,  stating  the  existence 
of  a  person,  as  whose  administrator  the  plaintiff  filed  his  bill.  Such  a  plea  would 
bear  some  analogy  to  the  principle  of  the  common  plea  in  equity  to  the  person.  But 
that  plea,  which  consists  of  a  direct  and  simple  negation  of  the  substantive  character, 
in  which  the  plaintiff  sues,  peculiariy  termed  the  '  negative  plea,'  does  not  appear  to 
be  founded  on  any  analogy  to  any  other  plea  in  equity.  It  rests,  however,  and,  as 
it  is  apprehended,  satisfactorily  rests  (independently  of  decision  in  its  favor),  first,  on 
%%  its  answering,  the  high  purposes  of  justice,  and,  secondly,  on  its  analogy  to  legal 
pleading.  As  to  the  first  point,  it  may  be  observed,  that  courts  of  equity  would  be 
instruments  of  the  greatest  oppression,  and  sources  of  incalculable  mischief,  if  they 
aided  a  plaintiff  in  virtue  of  a  character,  which  did  not  belong  to  him.  If  the  plain- 
tiff possess  not  the  character,  he  is  not  entitled  to  the  relief,  which,  as  possessing  the 
character,  he  would  have  been  entitled  to.  This  species  of  plea  prevents  an  evil  of 
the  worst  kind ;  and,  if  it  did  not  exist,  any  person  might,  by  alleging  a  title,  how- 
ever false,  sustain  a  bill  in  equity  against  any  person,  for  any  thing,  so  fiir  as  to  com- 
pel an  answer ;  and  thus  the  title  to  every  estate,  the  transactions  of  every  commer- 
cial house,  and  even  the  private  transactions  of  every  family  might  be  exposed ;  and 
this  might  be  done  in  the  name  of  a  pauper,  at  the  instigation  of  others,  and  for  the 
worst  purposes.    With  respect  to  the  second  point,  the  plea  of  the  general  issue  at 
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defendant  was  not  a  partner,  has  been  held  good  to  a  bill,  seek- 
ing an  account  of  partnership  transactions.^ 

§  669.  The  reasoning,  by  which  such  a  plea  is  supported, 
seems,  in  a  just  sense,  unanswerable;  for  it  would  otherwise 
follow,  as  a  necessary  consequence,  that  any  person,  falsely 
alleging  a  title  in  himself,  might  compel  any  other  person  to 
make  any  discovery,  which  that  title,  if  true,  would  enable  him 
to  require,  however  injurious  it  might  be  to  the  person,  thus 
improperly  brought  into  court*  So  that  any  person  might,  by 
alleging  a  title,  however  false,  sustain  a  bill  in  equity  against 
any  person  for  any  thing,  so  far  as  to  compel  an  answer.^  And 
thus  the  title  to  every  estate,  the  transactions  of  every  commer- 
cial house,  and  evqn  the  private  transactions  of  every  family, 
might  be  exposed;  and  this  might  be  done  in  the  name  of  a 
pauper,  at  the  instigation  of  others,  and  for  the  worst  purposes.^ 
To  avoid  this  inconvenience,  a  defendant  has,  in  some  cases, 
been  permitted  to  negative  the  plaintiff's  title  by  a  special  an- 
swer or  plea;  and  thus  to  protect  himself  against  the  required 
discovery.^  But  in  other  cases  this  has  not  been  allowed;  and, 
xmtil  the  recent  authorities  had  settled  the  matter,  there  was 
great  room  for  doubt  and  difficulty  upon  this  subject 

§  670.  We  may,  therefore,  dismiss  the  further  consideration 
of  this  part  of  the  subject,  and  proceed  to  the  examination  of  the 
other  class  of  pleas  not  pure,  which  may  be  truly  called,  with 
reference  to  legal  proceedings,  anomalous;  but  which,  at  the 
same  time,  are  now  as  well  established  in  equity,  as  any  other 

law  is  always  a  negatiTe  plea.  In  ftct,  it  is  a  total  denial  of  the  whole  declaration. 
But,  if  there  be  no  plea  in  equity,  which  corresponds  with  the  general  issue  at  law, 
the  negatire  plea  in  equity  corresponds  with  the  legal  plea,  denying  the  existence  of 
the  plaintiff,  a  species  of  plea,  which  we  have  already  noticed.  Its  analogy,  how- 
eTer,  to  that  legal  plea,  which  negatives  tlie  representative  character  of  a  plaintiff, 
is,  perhaps,  still  more  striking."  See  also  Mitf.  £q.  PI.  by  Jeremy,  230,  281,  and 
notes;  Jones  v.  Davis,  16  Yes.  266 ;  Cooper,  Eq.  PI.  249,  260;  Faulder  r.  Stuart,  11 
Ves.  296 ;  Shaw  v.  Chlng,  11  Ves.  803,  806 ;  Drew  v.  Drew,  2  Ves.  &  B.  169 ;  Sand- 
ers 17.  King,  6  Mad.  61 ;  a.  c.  cited  in  Thring  v.  Edgar,  2  Sim.  &  Stn.  274,  277 ;  Hard- 
man  p.  Ellames,  2  Myl.  &  K.  740,  746 ;  Armitage  v.  Wadsworth,  1  Mad.  189;  Foley 
V.  Hill,  3  Myl.  &  Cr.  476;  2  Dan.  Ch.  Prac.  97-100, 108-112;  Wigram  on  Discovery, 
2d  ed.  pp.  110-118 ;  Ante,  §  661,  note. 

1  Ibid. ;  Ante,  §  660. 

«  Mitf.  Eq.  PI.  by  Jeremy,  281.  Lord  Redesdale  uses  the  word  ••  answer  "  only ; 
bat  the  sense  seems  to  me  to  require  "  special  answer  or  plea." 

•  Mitf.  Eq.  PI.  by  Jeremy,  281. 

*  n>ld.  ft  Ibid. 
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class  of  pleas.  This  class  of  pleas  has  two  peculiarities :  in  the 
first  place,  it  relies  wholly  upon  matters  stated  in  the  bill  (as  we 
have  seen),  negativing  such  facts  as  are  material  to  the  rights  of 
the  plaintiff;^  and  in  the  next  place,  it  requires  an  answer  to  be 
filed,  which  is  subsidiary  to  the  purposes  of  the  plea.  A  pure 
plea  never  requires  any  such  answer.^ 

§  671.  It  was  formerly  thought,  that  there  was  something  in- 
congruous in  a  plea  and  an  answer  in  support  of  the  plea.  But 
this  objection  seems  to  have  arisen  from  the  supposition,  that 
the  answer  in  such  a  case  formed  a  part  of  the  defence  set  up  by 
the  plea.  It  is,  correctly  considered,  no  part  of  the  defence. 
But  it  is  properly  a  discovery  of  that  evidence,  which  the  plain- 
tiff has  a  right  to  require,  and  to  use,  in  order  to  invalidate  the 
defence  made  by  the  plea  upon  the  argument  of  the  sufiiciency  of 
the  plea,  befoi'e  other  evidence  can  be  given.* (a) 

1  ADte,  §  661,  667. 

s  Beames,  PI.  in  Eq.  34, 36 ;  2  Dan.  Ch.  Prac.  09, 100. 

s  Kitf.  Eq.  Fl.  hj  Jeremy,  244,  note  (/).  See  Beames,  PL  in  Eq.  84,  86 ;  Hare  on 
Discovery,  26,  26;  Foley  v.  Hill,  3  Myl.  &  Cr.  476;  2  Dan.  Cii.  Prac.  99, 100, 110, 
111.  Lord  Eldon,  in  Bayley  v.  Adams,  6  Yes.  694-697,  in  commenting  on  this  class  of 
cases,  and  upon  some  decisions  in  the  Exchequer,  in  which  it  was  lield  (contrary  to 
the  present  established  doctrine)  that  wliere  an  award  was  sought  to  be  impeached 
by  a  bill,  on  account  of  fraud,  the  plea  should  nakedly  plead  the  award,  without 
noticing  the  facts  of  fraud,  and  the  answer  only  should  deny  those  facts,  said :  "  If 
the  result  of  the  opinion  stated  in  Mitford  (Eq.  PI.  by  Jeremy,  240-246)  is  accurate, 
it  is  very  difficult  to  reconcile  the  two  cases  in  tlie  Court  of  Exchequer  with  that 
result  from  the  former  cases.  Those  two  cases  in  the  Exchequer  seem  to  import, 
that  this  is  the  rule  of  pleading  in  equity ;  that  if  a  bill  is  brought  to  set  aside  an 
award,  upon  grounds  admitting  the  award  made,  but  seeking  to  cut  down  the  effect 
of  it  by  alleging  grounds  of  partiality  and  corruption,  the  defendant  may  plead  the 
thing,  the  dissolution  of  which  is  sought  by  the  bill,  putting  it  in  this  form ;  that 
the  plea  shall  merely  aver  the  existence  of  it  and  contain  no  allegation  in  the  body 
of  the  plea  as  to  the  circumstances  upon  which  the  award  is  impeached ;  but  the 
defendant  may  express  what  his  conscience  suggests  as  to  those  circumstances,  not 
in  the  body  of  the  plea,  but  in  an  answer.  Tiie  first  difficulty  upon  that  is,  how  to 
consider  that  record,  filed  by  the  defendant,  consisting  partly  of  what  is  called  plea, 
partly  of  what  is  called  answer,  as,  in  a  correct  sense,  either  a  plea  or  an  answer. 
The  office  of  a  plea  in  bar  at  law,  is  to  confess  the  right  to  sue,  avoiding  that  by 
matter  dehors,  and  giving  the  plaintiff  an  acknowledgment  of  his  right,  independent 
of  the  matter  alleged  by  the  plea.  The  plea  alleges  some  short  point ;  upon  which 
if  issue  is  joined,  there  is  an  end  of  the  dispute.  In  this  court,  in  general  cases,  not 
classed  among  those  where  certain  averments  seem  to  have  been  required  both  by 
the  plea  and  the  answer,  but  where  the  defendant /^ro  hoc  vice  for  the  sake  of  the 
argument,  admits  the  whole  bill,  I  hare  understood  the  rule  to  be  the  same  here  as 


(a)  Whitthome  v.  St.  Louis  Mut.  Life  Ins.  Co.  3  Tenn.  Ch.  147;  Andrews  9. 
Brown,  8  Cush.  ISO. 
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§  672.  The  whole  difficulty  in  cases  of  this  sort,  in  relation  to 
the  supposed  incongruity  of  a  plea  and  an  answer,   may   be 

at  law,  that  the  plea,  admitting  the  bill,  interposes  matter,  which,  if  true,  destroys 
it;  and  upon  the  truth  of  which  the  plaintiff  is  at  liberty  to  take  issue.  Cases  have 
arisen,  in  which  it  has  been  thought  necessary  both  to  plead,  and  to  repeat  the  as- 
sertions of  the  plea,  in  an  answer.  That  is,  as  it  is  technically  expressed,  tlie  plea 
is  supported  by  an  answer.  Those  cases  are  very  various ;  and,  I  own,  I  should 
have  entertained  an  idea,  before  I  heard  of  those  cases  in  the  Court  of  Exchequer* 
that,  if  a  bill  was  filed  to  set  aside  an  award  upon  special  circumstances,  the  first 
difficulty  would  be  upon  the  maxim  referred  to  by  the  Report :  *  Exceptio  ejusdem  rei, 
cttjuM  petitur  distolutio/  But  it  is  true,  that  not  only  upon  awards,  but  releases.  Judg- 
ments, &c.,  the  court  has  admitted  a  plea,  called  a  plea,  though  in  its  nature  very 
different  from  the  character  of  a  plea  in  general  cases ;  for  it  is  not,  strictly  speak- 
ing, admitting  the  fact  stated,  and  by  the  effect  of  new  matter,  introduced  by  the 
defendant,  getting  rid  of  it ;  but  admitting  one  fact  in  the  bill,  and  either  by  plea,  or 
by  answer,  or  by  both,  setting  up  again  that  which  the  bill  seeks  to  impeach,  by 
denying  either  in  the  plea,  ok  the  answer,  or  both,  all  the  circumstances  which  the 
pUintiff  admits,  if  truly  denied,  are  sufficient  to  bar  the  relief.  The  cases  in  the 
Exchequer  are  confined  to  the  plain  case  of  an  award ;  in  which  case,  it  is  said,  you 
are  at  liberty  to  plead  the  award ;  in  that  sense  alleging  something,  that  meets  the 
effect  of  the  biU  by  the  plea.  But  can  that  be  said,  if  you  only  admit  the  existence 
of  the  instrument  stated  by  the  bill ;  which,  by  the  effect  of  the  other  circumstances 
stated  by  the  bill,  is  impeached  ?  If  this  were  res  integral  I  sliould  have  thought  it 
more  difficult  to  say,  the  defendant  was  bound  to  set  out  all  the  circumstances  by 
averment  in  the  plea;  and  could  fortify  it  by  an  answer,  denying  those  circum- 
stances. Such  a  record  is  neither  plea  nor  answer;  but  something  like  a  mixture 
of  both,  and  very  inaccurate.  That  this  was  the  general  idea,  is  evident  from  the 
book,  that  has  been  referred  to,  which  is  tlie  production  of  a  very  diligent  and 
learned  man,  not  at  once  given  to  the  world,  or  hastily,  but  after  search  and  research 
Into  every  record,  and  again  given  to  the  world  by  him.  There  is  hardly  one  point 
of  equitable  proceeding  with  regard  to  pleas,  with  which  it  is  not  exceedingly  diffi- 
cult to  reconcile  those  two  cases  in  the  Exchequer.  For  instance,  what  is  said  in 
Ifitford,  as  to  a  bill  brought  to  impeach  a  decree  on  the  ground  of  fraud,  used  in 
obtaining  it,  *  that  the  decree  may  be  pleaded  in  bar  of  the  suit,  with  averments '  (in 
the  plea  it  appears  by  the  context),  'negativing  the  charges  of  fraud,  supported  by 
an  answer  fully  denying  them.'  So  of  a  judgment :  *  If  there  is  any  charge  of  firaud, 
or  other  circumstance,  shown  as  a  ground  for  relief,  the  jud^^ment  or  sentence  cannot 
be  pleaded  unless  the  firaud  or  other  circumstance,  the  gproum]  upon  which  the  judg- 
ment or  sentence  is  sought  to  be  impeached,  be  denied,  and  this  put  in  issue  by  the 
plea,  and  the  plea  is  supported  by  a  full  answer  to  the  charge  in  the  bill.'  In  the 
case  of  a  stated  account  also :  '  If  error  or  fraud  are  charged,  they  must  be  denied 
by  the  plea,  as  well  as  by  way  of  answer.'  So,  with  regard  to  an  award,  which  is 
the  subject  these  cases  in  the  Exchequer  more  particularly  allude  to :  '  If  fraud  or 
partiality  is  charged  against  the  arbitrators,  those  charges  must  not  only  be  denied 
by  way  of  averment  in  the  plea,  but  the  plea  must  be  supported  by  an  answer,  show- 
ing the  arbitrators  to  have  been  incorrupt  and  impartial.'  Upon  the  statute  of  limi- 
tations,— '  Wliere  a  particular  special  promise  is  charged,  to  avoid  the  operation  of 
the  statute,  the  plaintiff  must  deny  the  promise  charged  by  averment  in  the  plea, 
as  well  as  by  answer  to  support  the  plea.'  So,  as  to  a  purchase  for  valuable  consid- 
eration,—'The  special  and  particular  denial  of  notice  or  fraud  must  be  by  way  of 
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entirely  overcome,  or  at  all  events,  be  essentially  diminished, 
by  considering  the  true  nature  and  objects  of  bills  in  equity,  and 
especially  of  bills,  which  present  questions  of  this  sort  Every 
bill  presents  a  statement  of  facts,  and  a  claim  of  right  on  the 
part  of  the  plaintiff,  in  regard  to  which  he  seeks  relief ;  and  it 
further  seeks  a  discovery  from  the  defendant,  in  order  to  estab- 
lish, or  to  aid  in  the  proof  of  such  facts  and  claim  of  the  plain- 
tiff. Now,  to  such  a  discovery,  at  least  so  far  as  the  facts  and 
claim,  constituting  the  plaintiff^s  case,  are  concerned,  he  has  an 
unquestionable  right  The  rule  has  been  laid  down  by  a  very 
able  writer  in  the  following  terms.  It  is  the  right,  as  a  general 
rule,  of  the  plaintiff  in  equity  (as  we  have  seen)  to  examine  the 
defendant  upon  oath,  as  to  all  matters  of  fact  which,  being  well 
pleaded  in  the  bill,  are  material  to  the  proof  of  the  plaintiff's 
case,  and  which  the  defendant  does  not,  by  his  form  of  pleading, 
admit  ^  The  answer  of  the  defendant,  if  he  puts  in  one,  con- 
sists of  two  parts:  (1.)  his  own  defence  upon  the  merits  of  the 
case  stated ;  and  (2. )  his  discovery  as  to  the  facts  as  to  which 
he  is  interrogated ;  or,  in  other  words,  his  examination  on  oath 
to  all  the  material  facts,  of  which  a  discovery  is  sought^  In 
such  a  case,  the  examination  is  merely  evidence  in  the  cause; 
and  is  altogether  independent  of  the  matter  of  the  defence. 
Now,  if  instead  of  a  general  answer,  the  defendant  should  put  in 
a  plea,  negativing  the  material  facts  on  which  the  claim  to  re- 
lief is  founded,  if  there  were  no  answer  accompanying  it,  which 
should  contain  a  discovery  and  response  to  the  facts  charged  in 
the  bill,  the  plaintiff  would  be  deprived  of  the  very  discovery 
sought,  and  perhaps  also  of  all  the  proof  which  he  could  bring 

answer;  that  the  plaintiff  maj  be  at  liberty  to  except  to  its  sufficiency.  Bat  notice 
and  fhiud  mtist  also  be  denied  generally  by  way  of  averment  in  the  plea ;  otherwise 
the  fact  of  notice  or  of  fraud  will  not  be  in  issue/  This  is  laid  down  here  distinctly, 
and  in  many  other  books ;  for  I  have  lately  looked  into  the  point  for  another  pur- 
pose ;  and  I  think  I  may  say,  whatever  doubt  may  be  expressed  as  to  the  necessity 
of  denying  by  plea  and  answer,  that  there  is  no  countenance  for  that  upon  the  old 
authorities.  Sir  John  Mitford's  idea  is,  that  if  you  are  to  call  this  defence  a  plea,  it 
must  be  such,  that  issue  may  be  taken  upon  it  as  a  plea ;  and  if  it  is  substantiated 
by  evidence  as  a  plea,  there  is  an  end  of  the  cause.  Where  the  defendant,  not  stat- 
ing merely  matter  dt^s,  but  admitting  part  of  the  charge,  gets  rid  of  it  by  circum- 
stances, I  do  not  know  that  it  might  not  be  called  a  plea  and  answer.  But  that  is  a 
record  of  a  character  very  distinct  from  that  which  is  usually  called  a  plea." 

1  Wigram  on  Discovery,  1st  ed.  28;  Id.  2d  ed.  10, 11 ;  2  Dan.  Ch.  Frac.  114-119; 
Ante,  §  672. 

^  Wigram  on  Discovery,  1st  ed.  10-18;  Id.  2d  ed.  pp.  10, 11. 
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forward  to  sustain  the  allegations  of  the  bill.  The  answer, 
therefore,  is  strictly  matter  in  support  of  the  plea,  and  also 
proof,  to  the  discovery  of  which  the  plaintiff  is  entitled,  notwith- 
standing the  plea.  The  plea,  without  it,  cannot  correctly  be 
said  to  be  a  complete  answer  to  the  bill ;  for,  although  it  repels 
the  facts  stated  by  the  plaintiff,  it  does  not  repel  the  right  to  a 
discovery  of  the  facts,  from  the  conscience  of  the  defendant.^ 

§  673.  The  discovery,  which  a  court  of  equity  gives,  is  not 
the  mere  oath  of  the  party  to  a  general  fact  as  to  a  partnership, 
or  no  partnership ;  but  it  is  an  answer  upon  oath  to  every  collat- 
eral circumstance,  charged  as  evidence  of  the  general  fact.' 
Where  a  defendant,  therefore,  pleads  the  general  fact,  as  a  bar 
to  the  whole  discovery,  as  well  as  to  relief,  either  the  plaintiff 
in  the  particular  case  must  lose  the  equitable  privilege  of  dis- 
covery, or  some  special  rule  must  be  adopted,  by  analogy,  in 
order  to  preserve  to  him  that  privilege.  If  a  plaintiff  comes 
into  equity  to  avoid  a  legal  bar  upon  the  ground  of  some  alleged 
equitable  circumstances,  as  in  the  case  of  a  release,  the  defend- 
ant is  not  permitted  to  avail  himself  of  his  legal  defence,  so  as 
to  exclude  the  plaintiff  from  a  discovery,  as  to  the  alleged  equi- 
table circumstances.  He  may,  indeed,  plead  his  release;  but 
he  must,  in  his  ple%  generally  deny  the  equity  charged  in  the 
bill ;  and  must  also  accompany  his  plea  with  a  distinct  answer 
and  discovery,  as  to  every  equitable  circumstance  alleged.  In 
such  a  case,  the  issue  tendered  by  his  plea,  is  not  the  fact  of  his 
release ;  for  that  fact  is  admitted  by  the  bill ;  but  the  issue  is 
upon  the  equitable  matter  charged.  Tet,  inasmuch  as  the  prin- 
ciples of  a  court  of  equity  entitle  the  plaintiff  to  a  discovery 
from  the  defendant  upon  the  matter  in  issue,  here  we  find,  that, 
notwithstanding  the  defendant  pledges  his  oath,  that  there  is  no 
truth  in  the  equitable  matter  charged,  he  is,  nevertheless,  com- 
pelled to  accompany  his  plea  by  an  answer  and  discovery,  as  to 
every  circumstance  alleged,  as  evidence  of  the  equity.^  (a) 

1  See  ICitf.  Eq.  Fl.  by  Jeremy,  290-244;  2  Dan.  Ch.  Pnc.  114-189;  Wigram  on 
Discovery,  2d  ed.  82,  88 ;  Id.  46,  66-47 ;  Hare  on  Discovery,  28-81. 

>  Wigram  on  DiMSOvery,  2d  ed.  62-67;  Id.  142-167;  2  Dan.  Ch.  Prac.  121-181; 
Hare  on  Discovery,  28-81 ;  Id.  34-d6. 

s  Sanden  v.  King,  6  Mad.  61 ;  s.  o.  cited  Thring  v.  Edgar,  2  Sim.  &  Stn.  277 ;  Hare 


(a)  See  Mansell  v.  Feeney,  2  J.  &  H.      828 ;  Bewicke  v,  Graham,  7  Q.  B.  D.  400, 
318;  W^ilson  v.  Hammonds,  L.  R.  8  Eq.      411 ;  LyeU  v.  Kennedy,  8  App.  Cas.  217. 
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§  674.  The  caBes,  therefore,  in  which  an  answer  is  required  by 
way  of  discovery  to  accompany  the  ple%  are :  (1. )  where  the  plain- 


on  Diflcorery,  28-81 ;  Clayton  v.  WinchelBea,  8  Y.  &  Coll.  688 ;  Wigram  on  Discoy- 
ery,  2d  ed.  6:^-67 ;  Id.  142-167 ;  2  Dan.  Ch.  Prac  114-182.  This  explains  the  reason, 
why  no  answer  accompanies  a  pure  plea;  for  that  being  an  averment  of  matter  c/eAors 
the  bill,  it  is  impossible  that  it  can  be  required  by  any  discovery  of  those  matters. 
It  would  not  be  responsive  to  the  bill.  Mr.  Beames  (PL  in  Eq.  88, 84),  alluding  to  the 
same  subject,  says :  "  An  answer  in  support  of  a  plea,  seems,  in  those  cases  where  it  is 
necessary,  to  be  required  on  several  grounds :  First,  with  a  view  beneficial  to  the  plain- 
tiff, either  in  aid  of  proof,  and  in  order  to  give  him  an  opportunity  of  obviating  the  bar 
to  be  set  up,  or,  in  other  words,  to  enable  him  to  except  to  the  traverse  of  the  facts 
charged  in  the  bill.  If  these  facts  were  merely  denied  by  way  of  averment  in  Uie  plea, 
as  the  plaintifE  could  not  except  to  sucli  averment,  he  would  be  totally  precluded  from 
objecting  to  the  insufficiency  of  that  denial,  however  general  in  its  terms.  Secondly, 
with  a  view  beneficial  to  the  defendant,  in  order  to  give  him  an  opportunity  of  exclud- 
ing intendments,  which  might  otherwise  be  made  against  him ;  because  '  upon  argu- 
ment of  a  plea,  every  fact  stated  in  the  bill,  and  not  denied  by  answer  in  support  of 
the  plea,  must  be  taken  to  be  true.'  But  it  is  not,  perliaps,  quite  clear,  why  this  latter 
object  might  not  be  eflbcted  in  most  instances  by  averments  simply."  Harris  v.  Har- 
ris, 3  Hare,  450, 452.  On  this  occasion,  Mr.  Vice-Chancellor  Wigram  said :  "  The  de- 
fendant has  now  put  in  a  plea  and  answer;  the  plea  is  confined  to  certain  parts  of 
the  bill ;  and  the  plea  does  not  appear  to  cover  any  parts  of  the  bill  as  to  which  a 
discovery  can  be  material  to  the  plaintiff",  and  is  therefore  so  &r  properly  framed ; 
for  the  plaintiff,  by  excepting  to  the  answer,  may  get  all  the  discovery  to  which  he 
is  entitled.  But  the  question  is,  whether  that  is  enough,  —  whetlier  it  is  sufficient 
that  the  plaintiff  has  the  means  of  obtaining  the  discovery  upon  exceptions,  and 
whether  he  is  not  entitled  to  have  upon  the  file,  at  the  time  of  the  argument  of  the 
plea,  an  answer  to  every  material  averment  in  the  bill,  which  the  plea  does  not  cover. 
This,  according  to  decided  cases,  appears  to  depend  upon  the  point,  whether  the  plea 
is  one  which  (in  technical  language)  is  said  to  require  an  answer  to  support  it 
The  cases  in  which  this  is  necessary,  are  those  wliich  Lord  Redesdale  calls  anom- 
alous pleas,  and  which  Mr.  Beames  calls  incongruous  pleas.  The  example  put  by 
Lord  Redesdale  is  that  of  a  bill  brought  to  impeach  a  decree,  on  the  ground  of  fraud 
used  in  obtaining  it,  where  the  decree  may  be  pleaded  in  b&r  of  the  suit,  with  aver- 
ments negativing  the  charges  of  fraud,  supported  by  an  answer  fully  denying  them. 
There  are  other  familiar  examples :  as  in  the  case  of  a  defendant  who  pleads  a  deed 
or  conveyance  which  the  plaintiff  alleges  to  have  been  obtained  with  notice  of  his 
equity,  charging  facts  which  would  be  evidence  of  such  notice ;  or  a  defendant  plead- 


Where  the  bill  alleges  facU,  which,  if 
true,  would  contradict  or  be  evidence  to 
discredit  a  plea,  the  plea  must  be  sup- 
ported by  an  answer,  denying,  or  at 
least  giving  the  plaintiff  discovery  as  to 
those  facts.  Hunt  r.  Penrice,  17  Beav. 
525.  In  this  case  the  plaintiff  claimed 
as  remainder-man,  upon  default  of  issue 
of  A.  and  the  defendant's  plea  that  A. 
left  issue  one  child,  viz. :  himself,  was 
held  to  be  Informal,  not  being  accompa- 


nied by  an  answer  to  charges  in  the  bill 
that  A.,  in  her  correspondence  with  her 
family,  never  alluded  to  her  being  preg- 
nant, or  referred  to  the  defendant  other- 
wise than  as  her  adopted  child.  &c.  But 
the  defendant  need  not  answer  any  fact 
alleged  by  the  bill  which  would  not  be 
evidence  to  go  to  a  jury  on  the  issue 
raised  by  the  plea.  Ibid.;  Young  v. 
White,  17  Bear.  582. 
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tiff  ^mits  by  his  bill  the  existence  of  a  legal  bar,  but  charges 
some  equitable  circumstances  to  avoid  its  effect;  (2.)  where 

ing  the  statute  of  limitations,  where  the  plaintiff  alleges  the  existence  of  facts  which 
would  go  to  prove  a  subsequent  acknowledgment  of  the  debt,  sufficient  to  take  the 
case  out  of  the  statute.  The  defendant  must  support  his  plea,  in  the  one  case,  by  an 
answer  as  to  the  facts  alleged  as  evidence  of  the  acknowledgment ;  and,  in  the  other 
case,  by  an  answer  to  the  allegations  tending  to  show  the  alleged  notice.  If  the  plea 
be  not  supported  by  such  an  answer  at  the  time  of  the  argument,  the  defendant  has 
not  excluded  the  intendments  which  will  be  made  against  himself  under  the  rule, 
that, '  upon  argument  of  a  plea,  every  fact  stated  in  the  bill,  and  not  denied  by  an- 
swer in  support  of  the  plea,  must  be  taken  to  be  true.'  The  plea  now  before  me  is 
a  negative  plea,  but  so,  in  fact,  are  all  those  examples  of  anomalous  pleas  to  which 
I  have  referred ;  and  it  appears  to  me  that  the  same  reasoning  must  be  applied  to 
the  plea  in  the  present  case  as  in  the  cases  I  have  mentioned.  Sir  John  Leach,  in- 
deed, expressly  refers  to  pleas  of  the  one  sort  as  furnishing  the  rule  for  the  other. 
The  reason  for  requiring  tl)e  answer  as  to  the  fficts  alleged  in  proof  of  the  fraud, 
or  notice,  or  acknowledgment,  in  the  cases  suggested  is,  that  a  mere  general  aver- 
ment is,  in  such  cases,  equivocal;  it  might  be  only  a  legal  conclusion  which  the  de- 
fendant conceives  may  be  drawn  from  the  actual  facts,  or  which  he  undertakes  to 
draw  from  those  facta.  Now,  the  court  does  not  trust  a  party  to  draw  for  himself  a 
conclusion  of  law,  but  the  court  requires  to  know  the  facts  upon  which  it  is  founded, 
that  it  may  consider  whether  the  premises  justify  the  conclusion ;  not  to  try  whether 
the  plea  is  true  (which  is  the  business  of  the  hearing,  not  of  the  argument),  but  to 
try  whether  it  substantially  meets  the  case  made  by  the  plaintiff.  The  only  doubt 
which  occurred  to  me,  was,  whether  the  simple  question  of  partnership  or  no  part- 
nership, afforded  room  for  that  equivocal  or  possibly  evasive  denial  against  which 
the  rule  is  intended  to  guard.  Partnership  is,  however,  a  mixed  question  of  law  and 
fact.  There  may  be  circumstances  which  would  have  the  legal  effect  of  creating  a 
partnership,  whilst  one  of  the  partners  may  desire  to  repudiate,  and  may  think  there 
are  grounds  for  repudiating,  that  legal  consequence.  This  point,  however,  scarcely 
arises  in  the  present  case.  The  bill  charges  that  the  defendant  has  in  his  possession 
books,  accounts,  and  papers,  by  which  the  truth  of  the  matters  alleged  —  that  is,  the 
formation  and  continued  existence  of  the  partnership  until  the  death  of  Walter  — 
will  appear.  The  answer  states,  in  effect,  that  the  defendant  has  books,  accounts, 
and  papers  of  his  own,  which  he  submits  he  is  not  bound  to  produce ;  and  excepting 
Uiese,  he  has  not  any  documents  by  which  the  truth  of  the  alleged  matters  would  ap- 
pear ;  that  it  would  appear  upon  the  documents  he  has  in  his  possession,  he  does 
not  deny,  and  he  therefore,  for  the  purpose  of  the  argument,  admits  it  The  plea, 
therefore,  while  it  avers  that  there  was  no  partnership,  admits  that  the  truth  of  the 
contrary  would  appear  by  evidence  in  possession  of  the  defendant;  and  this  renders 
the  plea,  though  it  may  be  good  in  form,  substantially  bad.  The  defendant,  in 
effect,  undertakes  to  draw  a  conclusion  of  law ;  but  the  intendment  being  against 
the  pleader,  with  respect  to  the  facts  not  denied,  the  result  is,  that  the  defendant 
must,  for  the  purpose  of  the  argument,  be  considered  as  having  drawn  a  conclusion, 
with  regard  to  the  effect  of  the  evidence  in  his  possession,  which  is  adverse  to  the 
averment  by  his  plea.  Such,  as  I  understand  the  subject,  is  the  result  of  the  author- 
ities. I  do  not  overrule  the  plea  in  this  case  on  the  ground  that  the  answer  would 
prove  it  to  be  untrue ;  for  this  is  not  the  time,  nor  are  there  materials  before  the 
court,  upon  which  to  enter  into  the  question  of  the  truth  of  tlie  plea ;  that  is  the 
question  at  the  hearing.    Nor  do  I  overrule  the  plea  because  the  answer  is  not  tech- 
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the  plaintiff  does  not  admit  the  existence  of  anj  legal  ^bar, 
but  charges  some  circumstances,  which  may  be  true,  and  to 
which  there  may  be  a  valid  ground  of  plea,  and  also  chaises 
other  circumstances,  which  are  inconsistent  with  the  substantial 
validity  of  the  plea.^  In  the  first  case,  the  defendant  may  insist, 
by  way  of  plea,  upon  the  legal  bar,  denying  the  circumstances, 
which  would  avoid  it ;  and  he  must  accompany  the  plea  with  an 
answer,  making  a  discovery,  as  to  all  the  circumstances  so 
charged  in  the  bill,  in  support  of  his  plea.^  In  the  latter  case, 
the  defendant  must  distinguish  those  facts,  which,  if  true,  would 
not  invalidate  or  disprove  his  plea ;  and  plead  to  the  discovery 
sought  with  regard  to  them.  And  he  must  then  accompany  the 
plea  with  an  answer  to  the  facts,  and  to  those  only,  which  if 
true,  would  disprove,  or  invalidate  his  plea,  and  to  all  the  mat- 
ters, which  are  specially  alleged  as  evidence  of  those  facts. ^ 

§  675.  The  first  case  may  be  easily  illustrated  by  the  common 
case  of  a  release,  charged  in  the  bill  to  have  been  obtained  by 
fraud,  the  circumstances  whereof  are  specially  charged.  In 
such  a  case,  the  plea  must  rely  on  the  release,  and  deny  the 
fraud;  and  the  accompanying  answer  must  also  make  discovery 
as  to  all  the  circumstances,  charged  as  proofs  of  the  same.^  The 
second  case  may  be  illustrated  by  a  bill  for  an  account  of  the 
dealings  and  transactions  of  a  partnership,  charging  a  partner- 
ship, and  various  transactions  thereof.  In  such  a  case,  if  the 
defendant  pleads  that  he  is  not  a  partner,  the  plea  must  be 
accompanied  with  an  answer  and  a  discovery,  as  to  all  the  cir- 
cumstances, specially  charged  as  evidence  of  the  partnership.^ 

nicaliy  safficient;  that  woald  be  properlj  determined  apon  exceptions.  The  ground 
on  which  I  proceed  is,  that  the  rules  of  pleading  (whether  well  or  ill  applied  to  such 
a  case  as  this,  is  not  the  question)  require  that  the  defendant  should  have  supported 
his  plea  hy  nn  answer  to  this  material  allegation ;  and  that  his  plea,  therefore,  fails 
in  substance  to  meet  the  rase  made  by  the  plaintiff." 

1  Hare  on  Discovery,  80,  81 ;  2  Dan.  Ch.  Prac.  118, 114. 

^  Hare  on  Discovery,  31-84. 

*  Hare  on  Discovery,  84-36 ;  Crow  v.  Tyrell,  2  Mad.  400. 

«  Hare  on  Discovery,  82,  33;  Sanders  v.  King,  6  Mad.  61;  a.  o.  cited  2  Sim.  & 
Stu.  274. 

A  Hare  on  Discovery,  84,  86 ;  Drew  v.  Dre3v,  2  Yes.  &  B.  160 ;  Sanders  v.  King, 
G  Mad.  61 ;  8.  o.  cited  2  Sim.  &  Stu.  277.  Mr.  Hare  has  AiUy  explained  these  two 
classes  of  cases  ;  and  I  gladly  refer  the  reader  to  his  able  exposition  of  them.  Hare 
on  Discovery,  pp.  80-86.  1  have  contented  myself  with  the  short  illustrations  in  the 
text  In  Sanders  v.  King,  6  Mad.  61 ;  s.  c.  cited  2  Sim.  &  Stu.  277,  Sir  John  Leach 
(V.  C),  with  reference  to  a  plea  of  partnership,  after  the  obsenrations  quoted  in 
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§  676.  The  origin  of  this  class  of  pleas  may  be  easily  traced 
to  a  change  in  the  frame  and  character  of  bills  and  pleadings, 

§  678,  ante,  said :  **  This  practice  seems  ^  afford  a  very  strong  analogy  for  the  present 
purpose.  There  the  defendant  affirms  upon  his  oath,  that  there  is  no  equitable 
matter  to  destroy  the  legal  bar  of  the  release ;  yet  he  is  nevertlieless  bound  to  ac- 
company his  plea  with  an  answer  and  discovery  as  to  every  circumstance  charged  hs 
evidence  of  that  equity.  Here  the  defendant  affirms  upon  his  oath,  that  there  is  nu 
partnership ;  and,  by  analogy,  it  seems  to  follow,  that  he  is  nevertheless  bound  u» 
accompany  his  plea  with  an  answer,  and  a  discovery  as  to  every  circumstance 
charged  as  evidence  of  the  partnership.  Adopting,  tlierefore,  this  analogy  for  the 
present  purpose,  it  furnishes  this  rule,  that  a  plea,  which  negatives  the  plaintiff's 
title,  though  it  protects  a  defendant  generally  from  answer  and  discovery  as  to  the 
subject  of  the  suit,  does  not  protect  him  from  answer  and  discovery,  as  to  such 
matters  as  are  specially  charged  as  evidence  of  the  plaintiff's  title.  According  to 
this  rule,  this  plea,  being  unaccompanied  by  an  answer  and  discovery,  as  to  the  cir- 
cumstances specially  charged  as  evidence  of  the  partnership,  should  be  overruled ; 
but,  being  a  new  case,  the  defendant  must  be  at  liberty  to  amend  his  plea."  In  all 
cases  of  this  sort,  it  is  important  for  the  plain tifit  in  his  bill,  if  he  means  to  rely  on 
circumstances  as  evidence  in  support  of  his,  the  plaintiff's  title,  and  of  which  he 
seeks  a  discovery,  that  he  should  specially  charge  such  circumstances  as  evidence  of 
his  title,  otherwise  the  defendant  may  plead  a  negative  plea,  denying  the  plaintiff's 
title,  without  any  accompanying  answer.  Indeed,  in  such  a  case,  the  answer,  if  it 
claims  a  debt,  will  overrule  the  plea.  Thus,  where  to  a  creditor's  bill  the  defendant 
pleaded,  that  the  deceased  was  not  indebted  to  the  plaintiff  at  her  death,  and  accom- 
panied the  plea  with  an  answer  denying  the  debt,  and  the  manner  in  which  it  was 
contracted  ;  it  was  held,  that  the  answer  overruled  the  plea.  On  that  occasion,  the 
vice-chancellor  said  :  **  To  apply  these  principles  to  the  present  case.  If  the  testa^ 
triz  were  not  at  her  death  indebted  to  the  plaintiff  in  any  sum  of  money,  then  the 
plaintiff's  title  to  any  relief,  or  any  discovery  upon  this  bill,  wholly  fails,  and  the 
plea  of  no  debt  is  a  full  bar  to  the  whole  suit;  unless  the  plaintiff  has  sought  from 
the  defendant  a  discovery  of  any  circumstances,  by  which  the  existence  of  the  alleged 
debt  is  to  be  established ;  and  then  the  defendant,  although  by  his  plea  he  may  deny 
the  debt,  must  still  answer  as  to  the  particular  discovery,  which  is  thus  sought  from 
him.  But,  in  order  that  a  defendant  may  in  such  a  case  know,  what  is  the  particular 
discovery,  which  the  plaintiff  requires  from  him,  it  is  incumbent  upon  the  plaintiff'dis- 
tinctly  to  state  it  in  the  bill ;  and  the  common  form  of  doing  this  is,  by  the  plaintiff^s 
charging  as  evidence  of  his  title,  the  particular  matters,  as  to  which  he  seeks  a  dis- 
covery from  the  defendant.  Unless  the  defendant  is  distinctly  informed  by  the 
plaintiff  what  are  the  particular  matters  affecting  his  title,  as  to  which  he  seeks  such 
discovery,  the  defendant,  not  knowing  what  he  is  expected  to  answer,  is  not  to  an- 
swer at  all.  The  plaintiff  in  the  present  bill  gives  no  distinct  information  to  the 
defendant,  that  he  seeks  any  discovery  from  him,  for  the  purpose  of  establishing 
the  existence  of  the  debt.  The  defendant's  plea,  therefore,  of  no  debt,  was  a  full  bar 
to  the  whole  discovery,  as  well  as  to  the  relief.  And  the  defendant  as  much  overruled 
his  plea  by  answering  to  the  debt,  as  he  would  have  overruled  it  by  answering  to 
any  other  part  of  the  bill.  If  upon  the  filing  of  this  plea,  the  plaintiff  had  desired  a 
particular  discovery  fW>m  the  defendant,  as  to  any  circumstances,  by  which  the  debt 
was  to  be  established,  he  would  have  amended  his  bill,  and  would  have  charged,  as 
evidence  of  his  title,  the  special  matters,  which  he  required  to  be  answered."  Thring 
V.  Edgar,  2  Sim  &  Stu.  274,  280, 281.  But  see  Jones  v.  Davis,  16  Ves.  262;  Arnold 
9.  Heafurd,  McD.  &  T.  830;  Hare  on  Discovery,  86,  86. 
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from  those  which  existed  under  the  old  practice  of  the  court 
The  bills  were  formerly  of  a  very  simple  character,  not  taking 
any  notice  of  the  real  or  supposed  defence,  which  would  be  set 
up  by  the  defendant.  The  defence  came  out  upon  a  plea ;  and 
the  replication  stated  the  matter  in  avoidance  of  the  plea ;  and 
then  the  rejoinder  denied  the  matter  in  the  replication ;  and  the 
parties  were  then  at  issue.  When,  for  example,  according  to 
the  old  practice,  a  plaintiff  by  his  bill  stated  a  case  for  relief,  if 
there  had  been  a  former  decree  on  the  merits,  which  he  sought 
to  set  aside,  on  account  of  fraud  in  obtaining  the  decree,  the  bill 
did  not,  in  any  manner  whatsoever,  allude  to  the  decree.  It 
was  left  to  the  defendant  to  plead  the  decree,  as  a  defence,  bar- 
ring the  plaintiff's  right.  And  the  plaintiff  then,  by  his  repli- 
cation, would  reply,  that  the  decree  had  been  obtained  by  fraud: 
by  which  the  plaintiff  would  admit,  that  the  decree  was  a  bar, 
if  not  capable  of  impeachment  on  the  ground  of  fraud.  The 
defendant  would,  by  his  rejoinder,  avoid,  or  deny  the  charge  of 
fraud,  and  sustain  the  decree ;  and  the  issue  would  be  simply  on 
the  fact  of  fraud.  ^  In  such  a  case,  it  is  manifest,  that  no  an- 
swer, on  the  part  of  the  defendant,  to  the  charges  of  fraud,  would 
be  proper ;  for,  as  no  such  charges  were  in  the  bill,  no  discovery 
would  be  sought,  or  would  be  proper.  In  truth,  if  there  were 
any  answer  in  such  a  case,  it  would  overrule  the  plea.^ 

§  677.  This  mode  of  pleading  continued  for  a  great  length  of 
time ;  and  was  originally  derived  from  the  Civil  Law.     For  by 

1  Mitf.  Eq.  PL  by  Jeremy,  248,  note  {e) ;  Beames,  PI.  in  £q.  2-6. 

s  See  Gilb.  For.  Rom.  68,  59 ;  Mitf.  Eq.  PI.  by  Jeremy,  299 ;  Beames,  PI.  in  Eq. 
37,  88.  In  Mitf.  Eq.  PI.  by  Jeremy,  299,  it  is  said :  "  A  defendant  may  also  support 
his  plea  by  an  answer,  touching  anything  not  charged  by  the  bill,  as  notice  of  a 
title,  or  fraud,  for  by  such  an  answer  nothing  is  put  in  issue  covered  by  the  plea  from 
being  put  in  issue,  and  the  answer  can  only  be  used  to  support  or  disprove  the  plea. 
But  if  a  plea  is  coupled  with  an  answer  to  any  part  of  the  bill,  covered  by  the  plea, 
and  which  consequently  the  defendant  by  the  plea  declines  to  answer,  the  plea  will, 
upon  argument,  be  overruled."  For  the  former  portion,  he  cited  Gilb.  For.  Rom. 
68.  where  it  is  said :  "  But  you  may  answer  anything,  which  is  not  charged  in  the 
bill,  in  mbaidium  of  your  plea ;  as  you  may  deny  notice  in  your  answer,  which  you 
deny  also  in  your  plea,  because  that  is  not  putting  anything  in  issue,  which  you 
would  cover  by  your  plea  from  being  put  in  issue ;  but  it  is  adding  by  the  way  of 
n newer,  that  which  will  support  your  plea,  and  not  an  answer  to  a  charge  in  the 
bill,  which  by  your  plea  you  would  decline."  But  quaere,  if  this  doctrine  be  main- 
tainable ?  Must  not  an  answer  be  to  matters  charged  in  the  bill  1  If  the  answer  is 
as  to  other  matters,  is  it  not  irrelevant  ?  Can  the  defendant  make  his  answer  evi- 
dence in  support  of  his  plea,  when  not  responsive  to  the  bill  ?  See  Beames,  PI  in  Eq. 
36-88 ;  Arnold's  case,  Gilb.  For.  Hom.  59.    See  Thring  u.  Edgar,  2  Sim.  &  Sto.  274. 
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that  law,  after  the  libel,  the  defendant  put  in  his  exception  (ex* 
ceptio) ;  then  the  plaintiff  put  in  his  replication  (replicatio) ;  and 
then  came  the  rejoinder  and  subsequent  pleadings,  until  the 
parties  had  arrived  at  a  definite  issue.  Thus,  we  find  in  the 
Digest,  that  in  the  first  place  came  the  definition  of  the  exceptio^ 
which  has  been  already  cited ;  *  then  the  definition  of  a  replica- 
tion: "Replicatio  est  contraria  exceptio,  quasi  exceptionis  ex- 
ceptio;'*  or  more  fully:  " Replicationes  nihil  aliud  sunt  quam 
exceptiones,  et  a  parte  actoris  veniunt."^  And  then  there  is 
added:  "Sed  et  contra  replicationem  solet  dari  triplicatio,  et 
contra  triplicationem  rursus  et  deinceps  multiplicantur  nomina, 
dum  aut  reus  aut  actor  obicit."* 

§  678.  But^  when  a  change  of  the  frame  of  pleadings  took 
place,  and  special  replications,  rejoinders,  and  surrejoinders, 
fell  into  disuse;  and  the  bill,  instead  of  relying  solely  on  the 
matter,  constituting  the  plaintiff's  original  case,  proceeded  to 
anticipate  the  defence ;  and  charged  facts  to  avoid  that  defence 
(thus  performing  the  double  functions  of  a  bill,  and  of  a  replica- 
tion under  the  old  practice) ;  and  required  a  discovery  as  to  the 
matters  charged ;  a  change  in  the  mode  of  making  his  defence 
became  indispensable  for  the  protection  of  the  defendant;  and 
he  was  compelled  to  put  in  a  plea,  which  was  in  part  both  a  plea 
and  a  rejoinder.  That  is,  he  was  obliged  to  plead  the  bar,  and 
to  negative  the  charges  and  circumstances  which  sought  to  avoid 
it.  And  as  a  discovery  was  sought,  in  relation  to  these  very 
matters  charged  in  avoidance,  he  was  also  compelled  to  accom- 
pany his  plea  with  an  answer,  fully  discovering,  and  responding 
to  these  matters.  Under  such  circumstances,  the  objection,  non 
potest  adduci  exceptio  ejusdem  reij  cuju9  petitur  disnolutio  did 
not  apply.  For  the  material  issue  between  the  parties  was  not 
the  bar  set  up  in  defence ;  but  it  was  the  facts  and  charges  set 
up  in  the  bill  to  avoid  it.*  Nor  was  the  plea,  under  such  cir- 
cumstances, liable  to  the  imputation  of  duplicity;  for  it  con- 
tained in  the  whole  but  one  single  defence.  And  the  answer 
was  necessary  in  support  of  the  plea ;  because  the  plaintiff  was 

1  Ante,  §  660 ;  Dig.  Lib.  44»  tit.  1,  L  2. 
>  Dig.  Lib.  44,  tit.  1, 1.  2,  §  1. 
*  Dig.  Lib.  44,  tit  1, 1.  2,  §  8. 

4  Qilb.  For.  Rom.  66^  66;  Baylej  v.  Adams,  6  Ves.  606,  696;  Cooper,  Eq.  Fl 
227,  228. 
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entitled  to  the  discovery  of  the  facts  and  charges,  stated  in  his 
bill,  in  avoidance  of  the  bar,  and  which  might  be  indispensable 
to  prove  his  case  at  the  hearing.^ 

§  679.  Having  thus  explained  the  origin,  if  not  having  thus 
vindicated  the  importance  and  justice,  of  what,  with  no  very 
great  propriety,  is  called  a  plea  not  pure,  or  an  anomalous  plea, 
let  us  now  proceed,  first,  to  the  consideration  of  the  allegations, 
which  such  a  plea  ought  to  contain,  or  to  omit ;  and  next,  to  the 
consideration  of  what  the  accompanying  answer  should  contain, 
or  should  omit ;  both  of  which  are  of  great  practical  importcmce. 

§  680.  First,  as  to  the  plea.  It  has  been  a  matter  of  much 
juridical  discussion  and  controversy,  whether,  in  the  case  of  a 
plea  to  a  bill,  which  bill  admits  a  good  bar  or  defence  to  exist 
to  the  suit,  and  then  states  facts  and  circumstances  in  avoidance 
of  such  bar  or  defence,  the  plea  should  negative  those  facts  and 
circumstances,  or  should  simply  plead  the  bar  or  defence  with- 
out more,  and  rely  on  the  accompanying  answer  alone  to  nega- 
tive and  disprove  them.  It  is  now  firmly  established,  that  the 
plea  itself,  as  well  as  the  answer,  must  contain  averments,  nega- 
tiving the  facts  and  circumstances,  so  set  up  in  the  bill  in 
avoidance  of  the  bar  or  defence.  For  otherwise,  the  plea  will 
not  amount  to  a  complete  defence  to  the  bill ;  since  the  denial 
of  those  facts  and  circumstances  is  in  truth  the  only  point  in 
controversy.^  (a)    If  those  facts  and  circumstances  do  not  exist, 

1  See  Beames,  PL  in  Eq.  2-6;  Baylej  v.  Adams,  6  Ves.  697,  G98;  Ante,  §  671, 
note ;  Evans  v,  Harris,  2  Ves.  &  B.  864. 

s  Mitf.  £q.  Fl.  by  Jeremy,  289-244,  298,  299 ;  Heartt  v.  Coming.  3  Paige,  666.  It 
may  be  thought  that  Lord  Cottenham's  remarks  in  Foley  v.  Hill,  3  Myl.  &  Cr.  476, 
480,  483,  somewhat  limit  this  doctrine.  But  it  is  not  so.  There  the  plaintiff,  by  the 
statute  of  limitations,  expressly  negatived  any  promise  within  six  years ;  and  the 
rery  question  was,  whether  there  should  not  be  an  answer  in  support  of  the  plea, 
averring  the  special  circumstances  set  up  in  the  bill  to  establish  a  promise  and  to 
avoid  the  bar.  It  was  decided  upon  the  clearest  principles  of  equity,  that  there 
should  be  such  an  answer.  Lord  Cottenham  on  that  occasion  said :  **  The  bill  in  this 
case  is  founded  upon  the  principle  of  anticipating  a  legal  bar  in  the  shape  of  a  plea 
of  the  statute  of  limitations ;  and,  with  that  view,  it  introduces,  in  the  usual  way,  a 
charge,  which,  if  true,  would  remove  the  bar,  by  preventing  the  operation  of  the 
statute.  That  is  the  neat  statement  of  the  point,  and  it  certainly  raises  a  question 
applicable,  not  only  to  the  statute  of  limitations,  but  to  every  case  where  a  charge 
is  to  be  found  in  a  bill,  which,  if  true,  would  remove  an  expected  legal  bar.    The 


(a)  Armengaud  v.  Coudert,  28  Blatch.  stating  part  of  the  bill.  McDonald  v, 
484.  Hence  a  plea  is  insufficient  which  Salem  Capital  F.  M.  Co.  31  Fed.  Bep 
simply  sets  up  a  fact  contradicting  the      677. 
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the  bar  or  defence  is  admitted  by  the  plaintiff  to  be  perfect  If 
they  do  exist,  the  defendant  must  equally  admit  that  the  bar  or 

defendants  plead  the  legal  bar.  No  objection  is  taken  to  the  averments  of  the  plea; 
bat  the  objection  is,  that  the  aUegation,  which,  if  trne,  meets  tlie  bar,  and  is  very 
properly  excluded  from  the  plea,  is  not  answered.  The  answer  does  not,  in  terms, 
negative  that  allegation ;  and  the  argument  is,  that  under  these  circumstances,  tlie 
court  must  adjudicate  upon  the  plea,  and,  that  the  question,  whether  that  allegation 
be  or  be  not  true,  although  a  material  part  of  tlie  case  in  order  to  try  the  truth  of 
the  piea,  is  not  a  material  circumstance  upon  the  argument  of  the  plea ;  in  other 
words,  that  the  court  would  be  bound  to  allow  the  plea,  though  there  was  no  state- 
ment in  the  answer  to  destroy  the  effect  of  the  allegation  in  the  bill,  introduced  for 
the  purpose  of  meeting  and  displacing  the  anticipated  bar.  Now,  independently  of 
authority,  and  having  been  occasionally  engaged  in  cases  of  this  sort  for  upwards  of 
thirty  years,  I  have  always  considered  it  to  be  one  of  the  best  established  principles 
of  pleading,  that  this  could  not  be  done.  I  have  always  understood,  that  where  a 
bill  contained  an  allegation,  which  would  meet  the  legal  bar,  the  defendant  could 
not  plead  the  legal  bar  without  negativing  that  allegation.  That  applies  to  all  cases 
of  this  kind,  —  to  pleas  of  the  statute  of  limitations,  pleas  of  fraud,  and  so  forth. 
Lord  Redesdale  lays  down  the  rule  very  clearly.  Lord  Eldon  not  only  lays  it  down, 
but  rests  his  decision  upon  it  in  Bayley  v,  Adams,  6  Yes.  686;  for  the  result  of  that 
case  was,  as  appears  from  the  marginal  note,  and  his  lordship's  judgment,  that  the 
charges  in  the  bill  were  not  sufficiently  answered,  and  the  question  was,  whether, 
under  those  circumstances,  the  plea  was,  or  was  not  to  be  allowed.  It  was  argued, 
that,  if  the  charge,  introduced  for  the  purpose  of  meeting  the  plea,  has  not  been 
sufficiently  an8were<1,  the  proper  course  is  to  take  exceptions  to  the  answer.  That, 
however,  is  not  so.  The  plaintiff  cannot  except  to  the  answer,  until  after  the  argu- 
ment on  the  validity  of  the  plea ;  for,  by  excepting  to  the  answer,  he  would  admit 
tlie  validity  of  the  plea.  ( Mitf .  Eq  PI.  817, 4th  ed.)  The  reason  of  the  rule  is  not  very 
material ;  for  we  find  it  not  only  laid  down  by  Lord  Redesdale  and  Lord  Eldon,  but 
received  as  the  universal  rule  in  practice.  The  whole  machinery  of  pleading  in 
equity  is  somewhat  cumbrous,  and  not  quite  well  reduced  to  principle.  At  the  same 
time  we  must  recollect,  that  the  plaintifE,  by  the  mode  of  pleading  he  has  adopted, 
furnishes  himself  with  a  special  replication  in  the  bill,  if  he  anticipates  the  defence 
by  introducing  a  charge  which  would  meet  it.  If  the  defendant  had  pleaded  the 
statute,  the  plaintiff,  according  to  the  old  practice,  would  reply  the  matter  here 
stated  by  way  of  charge.  That  would  be  a  special  replication,  a  course  which  is  not 
now  permitted  ;  but  the  plaintiff  does  that,  which  is  equivalent  to  it,  by  framing  his 
bill  in  the  manner  he  has  adopted  here.  Now,  the  defendant  cannot  plead  to  the 
whole  of  such  a  bill  as  that ;  for  the  legal  bar  is  not  the  only  question  to  be  tried. 
There  are  two  questions :  first,  whether  the  legal  bar  would  apply ;  and,  secondly, 
if  (t  would,  whether  it  is  not  defeated  by  the  circumstances  charged  in  the  bill  for 
the  purpose  of  meeting  it.  Then  the  defendant  puts  in  the  plea,  pleading  his  legal 
bar;  and  takes  issue  on  that  matter,  which  is  to  deprive  the  legal  bar  of  its  effect. 
The  court  requires,  that  he  should  meet  that  allegation  in  the  bill,  which,  if  true, 
would  show,  that  the  bar  ought  not  to  prevail ;  otherwise,  the  court  would  be  de- 
ciding upon  the  legal  bar  without  the  advantage  of  the  plaintiff's  oath,  as  to  whether 
there  was  not  something  in  the  case,  which  would  make  that  legal  bar  inoperative. 
The  court,  therefore,  requires,  that  the  defendant  should  at  least  to  the  extent  of  his 
oath,  pledge  himself  to  the  denial  of  that,  which,  if  true,  would  defeat  the  legal  bar. 
These  defeodantt  have  pleaded  the  legal  bar ;  but  they  have  left  quite  untouched  the 
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defence  is  fatally  defective.'  Some  illustrations  of  this  doctrine 
will  occur  in  the  subsequent  pages.  ^ 

charges  introdaced  for  the  purpose  of  obviating  that  bar.  It  is  a  question  which  all 
authorities  and  the  universal  practice  of  the  profession  have  determined  ;  and  I  have 
no  doubt,  witliout  hearing  the  counsel  fur  the  plaintiff,  that  the  Tice-chanoellor*s  de- 
cision was  riglit"    See  2  Dan.  Ch.  Prac.  112-128. 

1  Mitf.  £q.  PI.  by  Jeremy,  240-244;  Beames,  PI.  in  £q.  27-32 ;  Cooper,  Eq.  PI. 
227,  228 ;  Bayley  r.  Adams,  6  Ves.  586,  504-599  ;  Cork  v.  Wilcock,  5  Mad.  S28,  330 ; 
Heartt  v.  Coming,  3  Paige,  566.  This  question  is  most  elaborately  reasoned  out  by 
Lord  Redesdale,  in  considering  the  question,  where  a  decree  is  sought  to  be  avoided 
for  fraud.  But  his  reasoning  is  equally  applicable  to  all  other  cases ;  and,  tiierefore, 
it  is  here  cited  at  large.  "  If,"  says  he,  "  a  bill  is  brought  to  impeach  a  decree  on 
the  ground  of  fraud  used  in  obtaining  it,  which,  as  has  been  observed,  may  be  done 
without  the  previous  leave  of  the  court,  the  decree  may  be  pleaded  in  bar  of  the 
suit,  with  averments  negativing  the  charges  of  fraud,  supported  by  an  answer  fully 
denying  them.  Wliether  averments,  negativing  the  charges  of  fraud,  are  necessary 
to  a  plea  of  this  description,  appears  to  have  been  a  question  much  agitated  in  recent 
cases ;  upon  which  it  may  be  observed,  that  without  such  averments,  if  the  decree 
were  admitted  by  the  bill,  nothing  would  be  put  in  issue  by  the  plea.  The  question 
in  the  cause  must  be,  not  whether  such  a  decree  had  been  made,  but  whether  such 
a  decree  having  been  made,  it  ought  to  operate  to  bar  the  plaintiff's  demand.  To 
avoid  its  operation,  the  bill  must  allege  fraud  in  obtaining  it ;  and  to  sustain  it  as  a 
bar,  the  fact  of  fraud  must  be  denied  and  put  in  issue  by  the  plea.  For,  upon  the 
question,  whether  the  decree  ought  to  operate  as  a  bar,  the  fact  of  fraud  is  the  only 
point  upon  which  issue  can  be  joined  between  the  parties;  and  unless  the  plea 
covers  the  fact  of  fraud,  it  does  not  meet  the  case  made  by  the  bill ;  and  on  argu- 
ment of  the  plea,  the  charge  of  fraud  not  being  denied  by  the  plea,  must  be  taken 
to  be  true.  If  the  bill  states  the  decree  only  as  a  pretence  of  the  defendant,  which 
it  avoids  by  stating,  that,  if  any  such  decree  had  been  made,  it  had  been  obtained 
by  fraud,  the  decree  must  be  pleaded ;  because  the  fact  of  the  decree  is  not  admitted 
by  the  bill ;  and  the  cliarge  of  fraud  must  also  be  denied  by  the  plea  for  the  reasons 
before  stated.  If  the  bill  states  the  decree  absolutely,  but  charges  fraud  to  impeach 
it,  yet  the  decree  must  be  pleaded ;  because  the  decree,  if  not  avoidable,  is  alone  the 
bar  to  the  suit;  and  the  fraud,  by  which  the  bar  is  sought  to  be  avoided,  must  be 
met  by  negative  averments  in  the  plea ;  because,  without  such  averments,  the  plea 
would  admit  the  decree  to  have  been  obtained  by  fraud,  and  would  therefore  admit 
that  it  formed  no  bar.  When  issue  is  joined  upon  such  a  plea,  if  the  decree  is  ad- 
mitted by  the  bill,  the  only  subject,  upon  which  evidence  can  be  given,  is  the  fact 
of  fraud.  If  that  should  be  proved,  it  would  open  the  plea  on  the  hearing  of  the 
cause ;  and  the  defendant  would  then  be  put  to  answer  generally,  and  to  make  de- 
fence to  the  bill,  as  if  no  such  decree  had  been  made.  The  object  of  the  plea  is  to 
prevent  the  necessity  of  entering  into  that  defence  by  trying  first  the  validity  of  die 
decree.  If  the  evidence  of  fraud  should  fail,  the  decree,  operating  as  a  bar,  would 
determine  the  suit,  as  far  as  the  operation  of  the  decree  would  extend.  It  has  also 
been  objected,  that  a  plea  of  the  decree  is  a  plea  of  the  matter  impeached  by  the 
bill.  But  the  frame  of  a  bill  in  equity  necessarily  produces,  in  various  instances, 
this  mode  of  pleading.  If  the  bill  stated  the  title,  under  which  the  plaintiff  claimed, 
without  stating  the  decree,  by  which  it  had  been  effected,  the  defendant  might  have 


s  Post,  §  681-689. 
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§  681.  Secondly ;  as  to  the  answer  in  support  of  the  plea.  In 
order  to  require,  or  even  to  justify,  such  an  answer,  there  must 
be  some  specific  facts  charged  in  the  bill,  to  which  such  an 
answer  is  a  proper  response.  A  bill  may  be  specific  in  two 
respects.  It  may  allege  a  particular  fact,  and  charge  that  the 
evidence  thereof  is  in  the  possession  of  the  defendant;  or  it  may 
be  specific  in  charging  a  general  fact,  such  as  the  fact  upon 
which  the  title  of  the  plaintiff  is  founded,  and  charge  particular 
circumstances  to  prove  that  general  fact,  and  require  discovery 
thereof  from  the  defendant.  It  is  necessary,  in  order  to  the 
allowance  of  an  answer  in  support  of  a  plea,  that  the  bill  should 
contain  some  charge  of  one  kind  or  of  the  other.  ^  Therefore, 
where  the  bill  does  not  charge  any  specific  fact,  inconsistent 
with  the  plea,  negativing,  and  avoiding,  as  it  were,  that  plea  by 
anticipation,   but  only  alleges,   generally,   that  the   defendant 

pleaded  the  decree  alone  in  bar.  If  the  bill  stated  the  plaintiflTs  title,  and  also  stated 
the  decree,  and  alleged  no  fact  to  impeach  it ;  and  yet  soaght  relief  founded  on  the 
title  concluded  by  it,  the  defendant  might  demur ;  because  upon  the  face  of  the  bill 
the  title  of  tlie  plaintiff  would  appear  to  be  so  concluded.  But  as  in  the  form  of 
pleading  in  equity,  the  bill  may  state  the  title  of  the  plaintiff,  and  at  the  same  time 
state  the  decree,  by  which,  if  not  impeached,  that  title  would  be  concluded,  and 
then  avoid  the  operation  of  the  decree,  by  alleging,  that  it  had  been  obtained  by 
fraud ;  if  the  defendant  could  not  take  the  judgment  of  the  court  upon  the  conclu- 
siveness of  the  decree  by  plea,  upon  which  the  matter,  by  which  that  decree  was  im- 
peached, would  alone  be  an  issue,  he  must  enter  into  the  same  defence  (by  evidence, 
as  well  as  by  answer),  as  if  no  decree  had  been  made ;  and  would  be  involved  in  all 
the  expense  and  vexation  of  a  second  litigation  on  the  subject  of  a  former  suit, 
which  the  decree,  if  unimpeached,  had  concluded.  It  is  therefore  permitted  to  him 
to  avoid  entering  into  the  general  question  of  the  plaintiff's  title,  as  not  affected  by 
the  decree,  by  meeting  the  case  made  by  the  plaintiff,  which  can  alone  give  him  a 
right  to  call  for  that  defence ;  namely,  the  fact  of  fraud  in  obtaining  the  decree. 
This  has  been  permitted  to  be  done  in  the  only  way,  in  which  it  can  be  done,  by 
pleading  the  decree  with  averments,  denying  the  fraud  alleged ;  and  those  averments 
being  the  only  matter  in  issue,  they  are  necessarily  of  the  very  substance  of  the 
plea.  The  decree,  if  obtained  by  fraud,  would  be  no  bar ;  and  nothing  can  be  in 
issue  on  a  plea,  but  that  which  is  contained  in  the  plea ;  and  every  charge  in  the  bill 
not  negatived  by  the  plea,  is  taken  to  be  true  on  argument  of  the  plea.  If,  therefore, 
the  decree  merely  were  pleaded  on  argument  of  the  plea,  the  charge  of  fraud  must  be 
taken  to  be  true,  and  the  plea  ought  therefore  to  be  overruled.  But  if  on  argument 
the  plea  were  allowed,  or  if  the  plaintiff,  without  arguing,  replied  to  the  plea,  no 
evidence  could  be  given  on  the  charges  of  fraud  to  avoid  the  plea ;  and  the  defendant 
proving  his  plea,  that  is,  proving  the  decree  and  nothing  more,  would  be  entitled  to 
have  the  bill  dismissed  at  the  hearing."  Mitf.  Eq.  PI.  by  Jeremy,  280-243  and  note 
ig).    See  also  2  Yes.  &  B.  364 ;  6  Mad.  64 ;  2  Sim.  &  Stu.  279 ;  Ante,  §  671,  note. 

1  Hare  on  Discovery,  86, 87 ;  MacGregor  v.  East  India  Co.  2  Sim.  462 ;  James  t^ 
Sadgrove,  1  Sim.  &  Stu.  4;  Hindman  v.  Taylor,  2  Bro.  Ch.  7;  Post,  §  764. 
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holds  papers  and  writings,  by  which  the  truth  of  the  several 
matters  charged  in  the  bill,  or  some  of  them,  would  appear 
(which  matters,  if  true,  would  not  affect  the  validity  of  the  plea, 
but  would  leave  it  with  its  full  force)  it  is  not  necessary  to  put 
in  an  answer  in  support  of  the  plea;  for  nothing  is  charged, 
which  is  specific  in  any  point  of  view,  to  defeat  the  plea,  and  an 
accompanying  answer  is  unnecessary,  and,  indeed,  is  improper, 
since  it  would  overrule  the  plea.* 

§  681  a.  But  if  the  bill  should  contain  allegations,  which,  if 
true,  would  defeat  the  bar  set  up  by  the  plea,  in  such  a  case  the 
plea  cannot  be  pleaded  to  the  discovery  prayed  by  the  bill,  al- 
though the  bill  merely  charges,  in  general  terms,  that  the 
defendant  has  in  his  custody  or  power,  divers  books,  papers,  and 
writings,  by  which,  if  produced,  the  truth  of  the  several  mat- 
ters aforesaid,  or  some  of  them,  would  appear.  For  in  such  a 
case  there  might  be  an  answer,  negativing  the  existence  of  such 
books,  papers,  and  writings;  or  there  might  be  a  discovery, 
which,  when  made,  might  completely  prove  a  case,  which  would 
displace  the  bar.^ 

1  Hiure  on  DUcovery,  87 ;  AfacOregor  v.  East  India  Co.  2  Sim.  462;  Hardman  o. 
EUames,  2  M7I.  &  K.  743,  744 ;  Cooper,  Eq.  PI.  228,  229;  Mitf.  Eq.  PI.  b/  Jeremy, 
269^272 ;  Forbes  v.  Skelton,  8  Sim.  836. 

*  Clayton  v,  Winchelsea,  8  Y.  &  ColL  688;  PorUrUngton  v.  Soolby,  6  Sim.  866; 
James  r.  Sadgrove,  1  Sim.  &  Sta.  4;  MacGregor  v.  East  India  Co.  2  Sim.  462.  This 
last  case  may  be  thought  to  involve  some  qualification  or  contradiction  of  the  doc- 
trine. But  perhaps,  correctly  considered,  it  is  reconcilable  with  it ;  for  the  court 
seemed  to  think,  tliat  the  bill  contained  no  allegation,  that  there  bad  been  any 
promise  within  six  yean  to  pay  the  debt,  and  therefore  a  pure  plea  of  the  statute  of 
limitations  was  proper ;  and  that  the  general  language  of  the  bill,  that  the  defendant 
had  books,  papers,  Ac.,  in  his  custody,  which  would  prove  the  allegations  in  the  bill, 
or  some  of  them,  did  not  call  for  any  discovery,  which  would  avoid  the  bar.  Lord 
Abinger,  in  Clayton  v.  Winchelsea,  3  Y.  &  Coll.  688,  688,  thought  the  case  of  Mac- 
Gregor V,  East  India  Co.  incorrectly  decided ;  and  that  a  plea  of  the  statute  of  limita- 
tions was  not  maintainable  to  a  bill  of  discovery.  But  this  must  be  understood  in  a 
qualified  sense;  for  if  none  of  the  facts  sought  to  be  discovered  would  avoid  the  bar, 
then  it  would  seem,  that  the  plea  was  good.  But  his  lordship's  opinion,  that  the 
general  allegations  in  the  bill,  as  to  papers  and  documents,  &c.,  are  sufficient  to  re- 
quire a  discovery  by  answer,  seems  well  founded.  On  this  occasion  his  lordship 
said :  "  It  appears  to  me,  that  the  question  in  this  case  rests  on  a  simple  point.  In 
determining  these  cases,  one  would  be  desirous,  if  possible,  to  show,  that  the  plead- 
ings, both  at  law  and  in  equity,  were  reconcilable  with  common  sense ;  and  I  think, 
that  upon  a  careful  examination  of  the  principles,  on  which  they  rest,  they  will,  gen- 
erally speaking,  be  found  to  be  so.  Now,  I  think,  that  the  distinction,  which  may 
serve  to  reconcile  many  of  the  cases  on  this  subject,  is  that  which  exists  between  a 
negative  and  afflrmalive  plea.    If  you  charge  matters  in  the  bill»  and  demand  dis- 
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§  682.  So,  unless  it  appears  from  the  frame  of  the  bill,  that 
some  discovery  is  sought  from  the  defendant,  hj  which  the 
existence  of  the  title  of  the  plaintiff  is  to  be  established,  no  an- 
swer is  necessary  or  proper ;  for,  in  order  that  a  defendant  may, 
in  such  a  case,  know  what  is  the  particular  discovery,  which  the 
plaintiff  requires  of  him,  it  is  incumbent  upon  the  plaintiff  dis- 
tinctly to  state  it  in  his  bill.  And  the  common  form  of  doing 
this  is,  by  the  plaintiff's  charging,  as  evidence  of  his  title,  the 
particular  matters,  as  to  which  he  seeks  a  discovery  from  the 
defendant  Unless  the  defendant  is  distinctly  informed  by 
the  plaintiff,  what  are  the  particular  matters  affecting  his  title, 
as  to  which  he  seeks  such  discovery,  the  defendant,  not  knowing 
what  he  is  expected  to  answer,  is  not  to  answer  at  all.^ 

ooTery  u  to  those  matters,  and  the  defendant  pleads  affinnative  matter,  the  issue  of 
which  lies  upon  him  to  prove,  and  he  then  goes  on  to  answer  any  matter  charged  in 
the  bill,  the  answer  oTerruIes  the  plea,  because  it  is  wholly  immaterial  to  the  plea. 
But  if  he  plead  a  negative  plea ;  that  is  to  say,  if  he  traverses  matters  charged  in  the 
bill,  and  the  bill  not  only  alleges  those  matters,  but  also  that  the  defendant  has  docu- 
ments, which  would  prove  them,  the  plea  is  not  satisfactory,  if  he  does  not  also  deny 
the  possession  of  those  documents.  The  plaintiff  has  a  clear  right  to  a  defence  upon 
both  points.  No  doubt,  the  defendant,  by  his  plea,  denies  what  the  plaintiff  puts  in 
issue,  and  may  do  so  conscientiously  enough.  But  if  the  plaintiff  calls  on  him  to  pro- 
duce documents  to  prove  the  issue,  it  is  not  sufficient,  if  he  do  not  make  some  state- 
ment, as  to  that,  which  relates  to  the  proof  of  the  allegation.  It  is  said,  indeed,  by 
the  learned  counsel  for  the  plaintiff,  and  very  justly,  that  in  this  bill  there  is 
DO  special  charge  that  the  defendant  has  deeds,  which  would  show  that  he  had 
taken  tithable  matters ;  but  surely  the  general  charge  is  sufficient  to  embrace  that. 
It  states,  generally,  that  the  defendant  has  documents  in  his  possession,  which  would 
tend  to  show  the  truth  of  the  matters  charged  in  the  bill,  or  some  of  them.  Suppose 
he  had  a  book,  showing  the  produce  of  com  for  the  last  year;  that  would  be  a  docu- 
ment I  tliink  that  a  plea  in  order  to  be  a  good  defence  as  a  negative  plea,  ought 
to  go  on  to  meet  that  part  of  the  bill  which  relates  to  the  proof  of  the  matter  of  the 
plea.  An  affirmative  plea  stands  on  a  different  ground."  There  does  not,  however, 
■eem  to  be  any  real  distinction  between  the  case  of  an  affirmative  plea,  and  that  of 
a  negative  plea,  where  the  bill  contains  charges,  anticipatory  of  the  plea,  and  avoid- 
ing it,  as  has  been  remarked  by  the  learned  reporters ;  8  T.  &  Coll.  6S9,  note  (a) ; 
Mitf.  £q.  Pi.  by  Jeremy,  270-273 ;  Post,  §  764,  806 ;  2  Dan.  Ch.  Prac.  112-128. 

1  Thring  v.  Edgar,  2  Sim.  &  Stu.  274 ;  Pennington  v.  Beechey,  2  Sim.  &  Stu.  282 ; 
Hare  on  IMscovery,  38,  30;  2  Dan.  Ch.  Prac.  112-128.  Mr.  Hare  (on  Discovery.  89, 
40)  has  remarked  on  the  language  of  the  court  in  the  case  of  Thring  v.  Edgar,  2  Sim. 
&  Stu.  274,  cited  in  the  text,  as  follows :  "  The  form  of  expression  here  pointed  out, 
it  would  seem,  must  be  confined  to  these  cases,  where  the  defendant  charges  a  par- 
ticular circumstance  in  support  of  his  title.  It  can  scarcely,  in  any  propriety  of  lan- 
guage, apply,  where  the  bill,  having  averred  the  specific  facts,  upon  which  the  title 
is  founded,  charged  in  the  common  form,  applying  to  books  and  papers,  that  by  them 
the  truth  of  'the  several  matters  aforesaid,  or  some  of  them,  would  appear ; '  and 
merely  adding  to  that  general  charge,  that  a  certain  fact  in  particular  would  thereby 
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§  683.  But  if  there  be  a  special  charge,  that  the  defendant 
holds  a  particular  document  or  paper,  or  is  acquainted  with  a 

be  proved.  For  example,  if  the  bill  insisted  upon  a  certain  agreement,  and  as  evi- 
dence thereof,  charged,  that  the  defendant  had  done  some  act,  manifesting  his  sense 
of  tlie  existence  of  the  agreement,  the  words  in  question  may  be  aptly  used,  as  indi- 
cating the  matter  to  be  discovered  in  the  event  of  the  defendant's  pleading  to  the 
general  fact  But  if  the  plaintiff  states  his  case,  as  he  may  do,  without  alleging  any 
collateral  matter  as  evidence  of  it,  he  may  still  entitle  himself  to  an  answer,  notwith- 
standing the  plea,  if  he  adds  to  the  usual  charge,  that  the  defendant  holds  papers  and 
writings,  from  which  the  truth  of  the  several  matters  would  appear,  an  allegation, 
that  thereby  in  particular,  some  circumstance,  which  he  specifies,  inconsistent  with 
the  anticipated  plea,  would  appear.  The  formal  words,  adverted  to,  are  then  inap- 
propriate. The  object  of  the  charge  is,  to  compel  an  admission,  upon  which  the 
pUintiff  might  require  the  papers  to  be  produced.  The  papers  may  constitute  evi- 
dence favorable  to  the  plaintiff;  the  mere  possession  of  them  of  itself  proves  nothing." 
See  Ante,  §  681  a,  and  note ;  Clayton  v.  Winchelsea,  8  Y.  &  CoU.  688,  688.  Mr.  Justice 
Washington,  in  Sims  v.  Lyle,  4  Wash.  C.  C.  303, 304,  made  some  remarks  upon  the 
nature  and  office  of  a  plea,  and  when  an  answer  should  accompany  the  same,  which 
deserves  to  be  cited  in  this  place.  "  A  plea,  being  nothing  more  than  a  special  answer 
to  the  bill,  setting  forth  and  relying  upon  some  one  fact,  or  a  number  of  facts,  tend- 
ing to  one  point,  sufficient  to  bar,  delay,  or  dismiss  the  suit,  it  would  be  a  vice  in  the 
plea  to  cover  any  other  parts  of  the  UU,  than  such  as  concern  the  particular  subject 
of  the  bar;  its  office  being  to  reduce  the  cause,  or  some  part  of  it,  to  a  single  point, 
and  thus  to  prevent  the  expense  and  trouble  of  an  examination  at  large.  It  is  true, 
that  all  facts  essential  to  render  the  plea  a  complete  defence  to  the  bill,  so  far  as  the 
plea  extends,  must  be  averred  in  it,  or  it  will  be  no  defence  at  alL  If  the  plea  be  to 
the  whole  of  the  bill,  it  must  cover  the  whole ;  that  is,  it  must  cover  the  whole  sub- 
ject, to  which  the  plea  applies,  and  which  it  professes  to  cover,  or  it  will  be  bad ;  as, 
if  tlie  bill  respect  a  house  and  so  many  acres  of  land,  and  the  plea,  professing  to 
cover  that  charge,  pleads  only  in  bar  as  to  the  house.  But  if  it  cover  the  whole  sub- 
ject, and  contains  a  full  defence  in  relation  to  it,  there  is  no  necessity,  nor  would  it 
be  {MToper  to  notice  other  parts  of  the  bill,  not  involved  in  the  subject,  to  which  tlie 
plea  applies.  If  the  plea  be  only  to  a  part  of  the  bill,  the  rest  of  the  bill  ought  to  be 
answered,  or  else  the  court  would  consider  the  parts  not  embraced  by  the  plea, 
or  answered,  as  true.  But  there  is  no  instance,  where  the  plea  contains  in  itself  a 
full  defence  to  the  bill,  that  an  answer  is  necessary,  unless  it  is  rendered  so,  in  order 
to  negative  some  equitable  ground  stated  in  the  bill  for  avoiding  the  eflfect  of  the 
anticipated  bar ;  as  where  fraud,  combination,  facts  intended  to  avoid  the  force  of 
the  statute  of  frauds,  or  to  bring  the  plaintiff  within  some  of  the  exceptions  to  the 
act  of  limitations,  as  the  one  or  the  other  of  these  defences  may  be  expected ;  and  in 
those  and  similar  cases,  the  defendant  is  bound,  not  only  to  deny  those  charges  in 
his  plea,  but  to  support  his  plea  by  an  answer,  also  denying  them  fully  and  clearly. 
If  every  plea  required  an  answer  to  accompany  it,  there  would  be  no  use  for  the 
twentieth  rule,  established  by  the  Supreme  Court  (which  is  oomformable  to  the 
English  practice),  which  declares,  that  if  the  plea  be  overruled,  the  defendant  shall 
proceed  to  answer  the  bill ;  since  the  argument  supposes,  that  the  bill  has  already 
been  answered.  In  this  case,  the  plea  professes  to  go  to  the  whole  bill,  and  does  in 
fact  cover  the  whole  subject,  to  which  the  plea  applies.  And  if  the  matter  of  it  be  a 
full  defence  to  the  suit,  it  is  unnecessary  to  answer  other  parts  of  the  bill,  not 
involved  in  the  subject,  which  forms  the  ground  of  the  defence." 
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particular  fact,  by  which  document,  or  paper,  if  produced,  or  by 
which  fact,  if  confessed,  the  general  title,  asserted  by  the  plain- 
tiff, would  be  proved ;  then,  and  in  that  case,  there  must  be  an 
answer  accompanying  the  plea,  which  shall  deny  the  possession 
of  the  document  or  paper,  or  the  existence  or  knowledge  of  the 
fact.^  So,  a  plea  of  no  partnership  to  a  bill  for  a  partnership 
account,  is  defective  in  substance,  if  not  supported  by  an  answer 
to  allegations  in  the  bill,  which,  if  true,  would  establish  the 
partnership.^  So,  if  the  bill  should  allege,  that  the  defendant 
has  in  his  possession,  deeds  and  papers,  which  would  prove,  not 
merely  the  general  title,  which  the  bill  sets  out;  but  which 
would  prove  particular  facts,  which  contribute  to  establish  that 
title,  there  must  be  an  answer  accompanying  the  plea.^  So,  if 
the  bill,  after  stating  a  general  fact,  should  formally  allege,  as 
evidence  of  that  fact,  that  certain  circumstances  had  occurred, 
of  which  he  seeks  a  discovery,  to  establish  that  general  fact, 
there  must  be  an  answer,  not  only  negativing  the  general  fact, 
but  also  all  the  circumstances,  which  the  bill  so  alleges  as 
evidence  thereof.* 

§  684.  Indeed,  the  doctrine  may  be  stated  in  a  more  general 
form.  If  there  is  any  charge  in  the  bill,  which  is  an  equitable 
circumstance  in  favor  of  the  plaintiff's  case  against  the  matter 
pleaded,  such  as  fraud,  or  notice  of  title,  that  charge  must  be 
denied  by  way  of  answer,  as  well  as  by  averment  in  the  plea. 
In  such  a  case,  the  answer  must  be  full  and  clear,  or  it  will  not 
be  effectual  to  support  the  plea;  for  the  court  will  intend  the 
matters  so  charged  against  the  pleader,  unless  they  are  fully  and 
clearly  denied.^ (a)  But  if  they  are  in  substance  fully  and 
clearly  denied,  it  may  be  sufficient  to  support  the  plea,  although 
all  the  circumstances  charged  in  the  bill  may  not  be  precisely 
answered.  Even  though  the  court,  upon  argument  of  the  plea, 
may  hold  these  charges  sufficiently  denied  by  the  answer  to  ex- 

1  Hare  on  Discovery,  37 ;  Deare  v.  Attorney  General,  1  Y.  &  Coll.  197 ;  Foley  r. 
HUl,  3  Myl.  &  Cr.  475,  480,  481. 

3  Harris  v.  Harris,  8  Hare,  450;  Everit  v.  Watts,  10  Paige,  82. 

"  Hare  on  Discovery,  87 ;  Hardman  v.  EUames,  5  Sim.  640,  660;  8.  c.  2  Myl.  & 
K  782  ;  Harland  v.  Emerson,  8  Bligh  n.  s.  86 ;  Harris  t;.  Harris,  8  Hare,  450. 

*  Hare  on  Discovery,  88, 39 ;  Evans  v.  Harris,  2  Yes.  &  B.  861 ;  Bogardus  t;.  Trinity 
Chnrcb,  4  Paige,  178;  Plummer  v.  May,  1  Yes.  426. 
'      •  Mitf.  £q.  PI.  by  Jeremy,  298.  299. 


(a)  Harrison  v.  Farrington,  88  N.  J.  Eq.  868. 
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elude  intendments  against  the  pleader ;  yet  if  the  plaintiff  thinks 
tibe  answer  to  any  of  them  is  evasive,  he  may  except  to  the  suffi- 
ciency of  the  answer  in  these  points.^ 

§  685.  Thus,  for  example,  a  plea  of  a  release,  cannot  properly 
extend  to  the  discovery  of  the  consideration  of  the  release,  if  the 
consideration  is  impeached  by  the  bill;  but  the  plea  must  be 
assisted  by  averments,  covering  the  grounds,-  on  which  the  con- 
sideration is  so  impeached ;  and  it  must  be  accompanied  by  an 
answer,  stating  the  facts  as  to  the  consideration,  in  support  of 
the  plea.^  Therefore,  where  a  bill  stated  various  transactions 
between  the  defendant  and  the  testator  of  the  plaintiff,  and  im- 
puted to  those  transactions  fraud  and  unfair  dealing  on  the  part 
of  the  defendant;  and  impeached  accounts  of  the  transactions 
delivered  by  the  defendant  to  the  testator,  on  the  ground  of 
errors,  omissions,  unfair  and  false  charges ;  and  also  impeached 
a  purchase  of  an  estate,  conveyed  by  the  testator  to  the  defend- 
ant, in  consideration  of  part  of  the  defendant's  alleged  demands ; 
and  prayed  a  general  account,  and  that  the  purchase  of  the  estate 
might  be  set  aside  as  fraudulently  obtained,  and  that  the  convey- 
ance might  stand  as  security  only  for  what  was  justly  due  from 
the  testator's  estate  to  the  defendant ;  a  plea  of  a  deed  of  mutual 
release,  which  was  put  into  so  much  of  the  bill  as  sought  a 
discovery,  and  prayed  an  account  of  dealings  and  transactions 
prior  to  and  upon  the  day  of  the  date  of  the  deed  of  release,  and 
to  all  relief  and  discovery  grounded  thereupon,  and  which  stated 
the  deed  to  have  been  founded  on  a  general  settlement  of  ac- 
counts on  that  day,  and  to  have  excepted  securities  then  given 
to  the  defendant  for  the  balance  of  those  accounts,  which  was  in 
his  favor,  and  averred  only,  that  the  deed  had  been  prepared  and 
executed,  without  any  fraud  or  undue  practice  on  the  part  of  the 
defendant,  was  overruled.^  The  consideration  for  the  instru- 
ment was  the  general  settlement  of  accounts ;  and  if  those  ac- 
counts were  liable  to  the  imputations  cast  upon  them  by  the  bill, 
the  release  was  not  a  fair  transaction,  and  ought  not  to  preclude 

1  Mitf .  Eq.  PI.  by  Jerem j,  298,  299 ;  Cooper,  Eq.  PL  228,  229 ;  Drew  v.  Drew,  2 
Yes.  &  B.  159 ;  Chamberlain  v.  Agar,  2  Yes.  &  B.  259 ;  Beames,  PL  in  Eq.  27, 28, 35» 
36;  BogarduB  v.  Trinity  Charch,  4  Paige,  178. 

«  Mitf.  Eq.  PI.  by  Jeremy,  261,  262. 

*  Mitf.  Eq.  PL  by  Jeremy,  262,  263 ;  Roche  v,  MorgeU,  2  Sch.  &  Lefr.  721 ;  Fish* 
V.  Miller,  5  Paige,  26 ;  Bolton  v.  Gardner,  3  Paige,  278 ;  Parker  v,  Aioock,  1  Y.  &  Jer. 
432. 
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the  court  from  decreeing  a  new  account  The  plea,  therefore, 
could  not  be  allowed  to  cover  a  discovery  tending  to  impeach 
those  accounts ;  and  the  fairness  of  the  settled  accounts  was  not 
put  in  issue  by  the  plea,  or  supported  by  an  answer,  denying  the 
imputations  charged  in  the  bill.^ 

§  686.  Hence,  also,  it  is,  that,  in  every  case,  where  an  answer 
is  required  to  accompany  a  plea,  the  plea  should  not  cover  the 
whole  bill.  But  it  should  cover  so  much  of  the  bill  only  as  does 
not  relate  to  the  discovery  of  the  particular  facts,  to  which  the 
plaintiff  has  a  right  to  require  an  answer  in  support  of  the  plea. 
If  it  covers  such  a  discovery  it  will  be  bad ;  because  the  defend- 
ant is  bound  to  make  that  discovery.^ 

§  687.  Upon  this  ground,  where  a  bill  was  brought  by  an 
acceptor  against  an  indorsee  of  a  bill. of  exchange,  to  have  it 
delivered  up  to  be  cancelled,  as  being  a  security  for  money  lost 
at  play  to  the  drawer ;  and  the  bill  charged  that  it  was  indorsed 
to  the  defendant  without  consideration,  and  after  it  was  due; 
and  it  also  charged  notice  of  the  circumstances,  under  which  it 
was  accepted,  and  that  the  defendant  had  in  his  custody  books, 
papers,  <&c.,  from  which  the  truth  of  the  matters  contained  in  the 
bill  would  appear;  and  the  defendant  put  in  a  plea  to  the  whole 
bill,  that  he  was  a  bona  fide  purchaser  for  a  valuable  considera- 
tion, without  notice  of  the  circumstances  alleged  in  the  bill ; 
and  for  better  supporting  his  plea,  put  in  an  answer,  denying 
that  the  bill  was  indorsed  after  it  was  due,  or  that  he  had  notice 
of  the  circumstances,  under  which  it  was  alleged  in  the  bill  to 
have  been  accepted;  but  it  omitted  to  notice  the  allegation  in 
the  bill,  that  he  had  books  and  papers,  <fec.,  from  which  the 
truth  of  the  matters  charged  would  appear ;  the  plea  was  over- 
ruled by  the  court  for  this  defect.'    The  plea  was  then  allowed 

1  Ibid. 

*  Portarliogton  o.  Soulby,  6  Sim.  866;  Davies  v.  Da  vies,  2  Keen,  634. 

*  The  plea  was  ordered  to  stand  for  an  answer,  with  liberty  to  accept  Portar- 
lington  u.  Sonlby,  6  Sim.  866.  See  Wigram  on  Discorery,  1st  ed.  161-158,  162-181 ; 
Id.  2d  ed.  82-89.  Mr.  Wigram,  in  the  work  last  cited,  holds,  that  it  is  not  necessary, 
in  order  to  reqnire  an  answer  in  support  of  a  plea,  that  the  facts  should  be  charged 
in  the  hiU,  cu  evidence  of  the  plaintiff's  case.  But  that  it  is  sufficient,  that  such  facts  as 
are  charged,  are  of  a  nature  which  are  material  to  the  plaintiff's  case,  and  necessary 
to  be  replied  to  by  an  answer  in  support  of  the  plea.  He  admits  that  Sanders  v. 
King,  2  Sim.  ft  Stn.  277 ;  s.  c  6  Mad.  61 ;  Thring  v,  Edgar,  2  Sim.  &.  Stu.  274,  and 
Pennington  v.  Beechey,  2  Sim.  &  Stu.  282,  are  the  other  way ;  but  he  controverts 
their  authority.    Wigram  on  Discovery,  1st  ed.  168-181 ;  Id.  2d  ed.  32-79. 
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to  be  amended,  and  the  possession  of  books  and  papers,  Ac, 
denied  in  the  amended  plea.  The  plea  as  amended,  was  also 
held  bad;  because  it  was  a  plea  to  the  whole  bill;  whereas  it 
ought  to  have  been  a  plea  to  all  the  relief,  and  to  all  the  dis- 
covery sought  by  the  bill,  except  certain  parts;  and  to  those 
parts  there  ought  to  have  been  an  answer  in  support  of  the 
plea.^ 

§  688.  On  the  other  hand,  great  care  must  be  taken  not  to 
extend  the  answer  beyond  the  facts  and  .circumstances,  which 
are  necessary  to  be  discovered  in  support  of  the  plea,  and  are  not 
covered  by  the  plea ;  for,  if  a  plea  is  coupled  with  an  answer  to 
any  part  of  the  bill,  covered  by  the  plea,  and  which,  by  the  plea, 
the  defendant  consequently  declines  to  answer,  the  plea  will, 
upon  argument,  be  overruled.'  (a)     The  same  principle  will 

1  Ibid. 

s  Mitt  Eq.  PI.  bj  Jeremj,  299,  319,  820;  Cottington  v.  Fletcher,  2  Atk.  166; 
Gilb.  For.  Rom.  68;  Beames,  Fl.  in  Eq.  96,  87,  88;  Portarlington  v.  Soulbj,  6  Sim. 
866;  B.  c.  7  Sim.  28;  Hook  v.  Dorman,  1  Sim.  &  Stu.  227;  Bolton  v.  Gardner.  8 
Paige,  278 ;  Ferguson  v.  O'Harra,  Peters,  C.  C.  493 ;  Souzer  v.  De  Meyer,  2  Paifre, 
674 ;  Brownell  v.  Curtis,  10  Paige,  210 ;  Bangs  r.  Strong,  10  Paige,  11 ;  Foley  r.  Hill, 
3  Mjl.  &  Cr.  476,  480,  481 ;  [Bruen  v.  Bnien,  4  Edw.  Ch.  640 ;]  and  the  remarks  of 
Lord  Cottenham  in  Denjs  v.  Loco<ik,  8  Myl.  ft  Cr.  286-287.  There  are  great  dif. 
Acuities  in  framing  pleas  which  require  answers  in  support  of  them.  In  Chadwick 
V.  Broadwood,  8  Beav.  689,  Lord  Langdale  said :  "  It  is  further  objected  to  this  plea, 
that  it  is  informal,  and  that  it  does  not  accomplish  that,  which  is  rarely,  if  erer, 
accomplished  by  the  union  of  a  plea  and  answer,  in  consequence  of  objections  arising 
from  the  sereral  rules  pf  pleading.  Tlie  rules  have  been  agreed  upon  by  both  sides ; 
the  difficulty  is  in  acting  on  them  in  each  particular  case.  They  may  be  stated  thus: 
you  are  to  answer  everything  charged  in  the  bill,  which  if  true  would  displace  the 
plea,  and  this  you  must  do  whether  the  bill  does  or  does  not  expressly  charge  those 
matters  to  be  evidence  of  the  facts.  If  they  are  material  for  the  purpose  of  displnc- 
ing  the  plea,  they  are  to  be  answered ;  but  on  the  other  hand,  if  they  are  not  mater- 
ial for  that  purpose,  you  are  not  to  answer  them,  for  by  so  doing  you  overrule  your 
plea.  Now,  in  this  case,  it  is  said,  that  the  defendant  has  either  done  too  much  or 
too  little ;  there  are  ceruin  receipts  and  acknowledgments  for  rent,  which  are  stated 
in  the  bill  to  have  been  in  the  possession  of  the  defendant,  and  to  be  evidence  of  the 
matters  charged  in  the  bill,  or  some  of  them ;  there  are  also  statements  in  the  bill  of 
the  payments  of  rent,  for  which  these  are  the  receipts  and  the  acknowledgments. 
The  defendant  has  answered  as  to  the  receipts  and  acknowledgments,  but  he  has  not 
answered  as  to  the  payment  of  rent  Now  it  is  said,  he  has  either  answered  too 
much  or  too  little ;  for,  if  he  was  bound  to  answer  as  to  the  receipts  and  acknowledg- 
ments, then  he  has  done  too  little,  because  he  has  not  answered  as  to  the  payments. 
On  the  other  hand,  if  he  was  not  bound  to  answer  as  to  the  payments,  then  he  has 
done  too  much,  because,  in  that  case,  he  ought  not  to  have  answered  as  to  the  re- 
ceipts and  acknowledgments.    Now,  the  distinction  which  has  been  drawn  by  Mr. 


(a)  Grant  v.  Phceniz  Life  Ins.  Co.  121  U.  8. 105. 
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apply  where  there  is  a  plea,  and  no  answer  whatsoever  is  re- 
quired in  support  of  the  plea  from  any  charges  in  the  bill, 
requiring  a  discovery ;  for,  in  such  a  case,  any  answer  is  imper- 
tinent, and  overrules  the  plea.*  The  reason  of  this  doctrine  is, 
that  pleas  are  to  be  put  in  ante  litem  eontestatam ;  because  they 
are  pleas  only,  why  the  defendant  should  not  answer ;  and,  there- 
fore, if  he  does  answer  to  anything  to  which  he  may  plead,  he 
overrules  his  plea ;  for  the  plea  is  only,  why  he  should  not  an- 
swer; and  if  he  answers,  he  waives  the  objection,  and  of  course 
his  plea.^ 

Girdlestone  on  that  point,  is  to  this  efibct :  he  sajs  this  is  not  a  payment  which  you 
may  apply  to  anything  stated  in  the  bill,  but  a  payment  alleged  in  the  bill  as  evi- 
dence of  tenancy  and  not  of  heirship.  I  think  he  is  mistaken  as  to  that;  and 
that  it  is  stated  as  evidence  of  the  plaintiff's  title,  which  consists  in  his  heirship  and 
nothing  else,  and  it  appears  to  me,  therefore,  even  on  this  point  of  form,  if  the  de- 
fendants got  over  the  other  difSculties,  that  this  plea  would  have  to  be  overruled." 
See  Taylor  v,  Luther,  2  Sumner,  228 ;  Stearns  v.  Page,  1  Story,  204. 

^  Thring  v.  Edgar,  2  Sim.  &  Stu.  274;  Beames,  PI.  in  Eq.  37 ;  Mitf.  Eq.  PI.  by 
Jeremy,  299,  819,  820.  But  see  Wigram  on  Discovery,  1st  ed.  174-178;  Id.  2d  ed. 
138-164.  See  Lord  Cottenham's  remarks  in  Denys  v.  Locock,  3  My  1.  &  Cr.  285, 287, 
on  Thring  v,  Edgar. 

s  Gilb.  For.  Rom.  58 ;  Arnold's  case,  Qilb.  For.  Rom.  59 ;  Cottington  v.  Fletcher, 
2  Atk.  155, 156  ;  Beames,  PI.  in  Eq.  87-39 ;  Mitf.  Eq.  PI.  by  Jeremy,  240,  note  (6) ; 
Sottzer  V.  De  Meyer,  2  Paige,  574.  Mr.  Wigram  has  some  very  important  observa- 
tions on  this  topic,  which,  though  long,  are  proper  to  be  quoted,  f  Wigram  on  Dis- 
covery, Ist  ed.  173-181.)  "  Mr.  Beames,  in  his  raluable  book  upon  pleas  in  equity, 
refers  to  numerous  cases,  affirming  the  proposition,  \n  support  of  which  he  cites 
them,  that, '  if  an  answer  extend  to  any  part  of  the  bill  covered  by  the  plea,  it  will  be 
fatal  to  the  plea  on  argument.'  The  rule,  then,  in  its  strictest  sense,  cannot  be  car- 
ried beyond  this,  that  a  defendant  must  not  answer  that  which  his  plea  covers ;  for 
that,  by  the  rules  of  pleading,  he  is  understood  to  decline  answering.  The  rule  of 
pleading,  thus  defined,  raises  a  distinct  question  of  law ;  viz.,  What  is  meant  by 
the  expression, '  discovery  covered  by  a  plea '  ?  Tlie  meaning  of  this,  in  one  sense, 
must  have  reference  to  a  case  in  which  the  defendant,  having  insisted  that  he  was 
not  bound  to  give  specified  discovery,  has  de  facto  given  the  very  discovery  which 
he  had  in  terms  insisted  he  was  not  bound  to  give ;  as,  where  a  defendant,  having 
pleaded  to  all  the  discorery  sought  by  the  bill,  has  answered  part  of  it.  Tliis,  how- 
ever, was  not  the  sense  in  which  the  vice-chancellor  understood  the  rule  in  Thring  v. 
Edgar;  for  in  that  case,  the  answer  by  which  the  plea  was  held  to  be  vitiated,  ap- 
plied to  matter  expressly  excepted  out  of  the  operation  of  the  plea ;  and,  therefore, 
not  at  all  events,  de  facto,  or  in  terms,  covered  by  it  The  sense  in  which  the  vice- 
chancellor  must  have  used  the  expression,  and  which  the  passage  cited  from  the 
Forum  Romanum  may  possibly  be  supposed  to  point  at,  may  thus  be  stated :  General 
rules  of  law,  unconnected  with  rules  of  pleading,  determine  what  discovery  a  plain- 
tiff is  entitled  to.  If  a  plaintiff  seeks  to  obtain  discovery,  to  which  by  those  general 
rules,  he  is  not  entitled,  the  defendant  may  submit  to  the  court  the  reasons  upon 
which  he  founds  his  right  to  be  protected  against  the  discovery  sought.  A  plea  is 
one  of  the  appointed  modes  of  making  this  submission ;  and  the  question  of  substance 
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§  689.  Care  should  also  be  taken  by  the  plaintiff  not  to  except 
to  the  answer  in  support  of  a  plea,  if  there  is  any  doubt  as  to 

which  every  plea  to  diacoreiy  raises,  is,  whether  the  matter  of  the  plea  is  or  is  not  a 
reason  in  law,  why  the  plaintiff  should  not  have  that  discovery  which  he  seeks. 
Whatever  discovery  tiie  plea  would,  on  the  part  of  the  defendant,  be  a  reason  in  law 
for  not  giving  —  that  discovery  the  plea  is  said  to  cover.  Confining  the  observations 
which  follow  to  those  parts  of  the  bill  which  the  plea  thus  covers,  the  strictest  inter- 
pretation of  which  the  rule  in  question  is  susceptible  is  this :  that  whatever  the 
defendant  (who  pleads)  may,  he  miat,  abstain  from  answering,  or  waive  the  benefit 
of  his  plea  to  discovery  altogether.  Further  than  this,  the  rule  of  pleading  referred 
to  cannot  possibly  go.  There  is  no  authority,  so  far  as  the  author  has  been  able  to 
discover,  for  holding  that  a  plea  is  vitiated  by  an  answer  merely,  irrespective  of  the 
matter,  to  which  such  answer  may  apply.  The  rule  is,  not  that  any  answer  overrules 
a  plea ;  but  that  an  answer  to  that,  which  the  plea  covers,  overrules  it  The  admis- 
sibility of  an  answer  in  subiidium  of  a  plea  excludes  the  argument,  which  would  cany 
the  rule  beyond  this.  It  must,  therefore,  in  a  given  case  be  determined,  what  tiie 
plea  covers,  before  the  effect  of  the  answer  upon  it  can  be  tried.  If  the  biU  contains 
allegations,  which,  if  unoontroverted,  would  invalidate  the  plea,  these  (as  already 
shown)  the  defendant  must  answer.  And,  in  the  absence  of  authority  to  the  con- 
trary, it  seems  irresistibly  to  follow,  that  a  plea  can  never  be  hurt  by  a  discovery 
which  relates  exclusively  to  the  matter  of  the  plea  itself.  That  discovery,  the  plea 
can  never  cover ;  unless,  indeed,  the  plea  in  fact  purports  to  cover  it ;  which,  how- 
ever, is  not  the  case  here  supposed."  Again  he  says :  "How,  then,  it  may  be  asked, 
is  a  plea  to  be  framed  in  a  case  in  which  the  plea  does  not  exclude  all  right  to  dis- 
covery ?  A  full  answer  to  this  question  would  involve  the  investigation,  which  the 
writer  has  already  declined.  The  following  suggestions  are  all  that  he  ventures  now 
to  offer  upon  the  subject.  The  defendant  must,  of  course,  begin  by  integrating  (as 
into  a  separate  bill)  those  parts  of  the  bill,  the  answers  to  wliich  are  material  to  the 
trial  of  the  plea ;  for  these  most  not  at  all  events  be  covered  by  the  plea.  If  a  given 
charge  in  the  bill,  being  relevant  and  material  to  the  trial  of  the  plea,  be  also  relevant 
and  material  to  those  parts  of  the  bill  which  the  plea  should  cover,  such  charge  must, 
for  the  purposes  of  the  plea,  be  itself  divided,  viz. :  so  far  as  it  relates  to  the  matter 
of  the  plea,  &a ;  and  to  that  extent  the  charge  must  not  ^  covered  by  the  plea.  If 
a  given  charge,  relating  exclusively  to  the  matter  of  the  plea,  be  not  material  for 
the  purpose  of  the  trial  of  the  plea,  the  defendant  may  (it  is  conceived)  safely  exer- 
cise an  option  about  answering  it  or  not.  By  answering  it,  he  will  not  (it  is  con- 
ceived) overrule  his  plea  (provided  it  be  properly  excepted  out  of  the  operation  of 
the  plea,  so  that  the  plea  and  answer  may  not  in  fact  apply  to  the  same  thing) ; 
because  he  will  not  thereby  give  any  discovery  of  matter,  which,  by  his  plea,  he  de- 
clines to  answer.  And,  by  refusing  to  answer  such  a  charge,  he  will  not  (it  is  con- 
ceived) affect  the  validity  of  his  plea,  because,  by  the  supposition,  the  discovery  is 
not  material.  This  last  suggestion  is  consistent  with  the  principles  before  contended 
for  (first  proposition),  and  appears  to  be  sanctioned  by  the  opinion  of  Sir  Thomas 
Plumer,  in  Drew  v.  Drew.  In  that  case,  the  plaintiff  alleged,  that  John  Drew,  her 
son  (then  deceased),  had  been  her  husband's  apprentice,  and  afterwards  her  partner, 
in  the  business  of  a  lighterman  and  coal-merchant ;  and  that,  upon  his  death,  the  de- 
fendant (one  of  his  children)  had  become  his  administrator,  and  taken  possession  of 
the  plaintiff's  effects.  The  bill  prayed  an  account  of  the  partnership  dealings,  and  a 
sale  of  the  effects.  The  defendant  put  in  a  negative  plea,  denying  the  partnership ; 
and  one  of  the  objections  taken  to  the  plea  was  that  the  defendant  ought  to  have 
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the  sufficiency  of  the  plea ;  for  the  taking  of  exceptions  to  the 
answer  will,  under  such  circumstances,  have  the  effect  of  allow- 
ing the  plea,  in  the  same  manner  as  a  replication  to  the  plea 
would  do.^  The  true  course,  in  such  a  case,  is  first  to  set  down 
the  plea  for  argument ;  and  if  it  should  be  held  good,  the  answer 
may  then  be  excepted  to  for  insufficiency.* 

answered  the  charge,  that  his  father  was  the  apprentice,  as  that  fact  might  afford 
some  eyidence,  from  the  probabilitj  that  be  would  be  taken  into  partnership.  The 
▼ice-chancellor  (Sir  Thomas  Flumer)  allowed  the  plea.  'It  is  not  necessary/  his 
honor  said, '  to  answer  every  circumstance,  tending  to  tlie  point,  upon  whidi  the  de- 
fendant relies,  and  tenders  an  issue  by  his  plea.'  If  it  be  doubtful,  whether  a  given 
charge  must  be  answered,  or  may  be  covered  by  the  plea,  and  the  answer  to  such 
charge  be  one,  which  the  defendant  do  not  object  to  give,  the  safer  course  is  to  leave 
it  both  unanswered  and  uncovered  untU  the  argument  of  the  plea.  The  court  can, 
without  difficulty,  allow  a  defendant  to  amend  his  plea ;  but  there  is  great  difficulty 
in  allowing  him  to  withdraw  an  answer.  This,  indeed,  was  done  by  Lord  Lyndhurst 
C.  B.,  in  the  case  of  Tarlton  v,  Hornby,  in  the  Exchequer,  1  Y.  &  Coll.  172,  upon  the 
(supposed)  authority  of  the  case  of  Stone  v.  Tea.  But  the  authority  of  this  latter 
case  for  that  purpose,  was  denied  by  the  Lords  Commissioners  in  the  late  case  of 
Angell  V.  Westcombe.  If  the  question  be  one,  which  it  is  an  object  with  the  defend- 
ant not  to  answer,  he  must,  of  course,  at  all  hazards,  cover  it  by  his  plea.  Having 
thus  determined,  what  the  plea  shall  leave  uncovered,  and  (as  a  consequence  of  this) 
what  it  shall  purport  to  cover,  the  defendant  must  actually  accompany  tlie  plea  wich 
an  answer  as  to  all  those  uncovered  parts  of  the  bill,  the  answers  to  which  are 
material  to  the  argument  of  the  plea.  Whether  he  need  further,  before  the  argu- 
ment, answer  charges  in  the  bill,  which  affect  only  the  truth  of  the  plea  (such  parts 
being  uncovered  by  the  plea)  is  considered  hereafter."  Mr.  Wigram,  in  his  second 
edition,  has  added  to  the  foregoing  remarks ;  but  they  do  not  essentially  change  the 
structure  of  the  argument  I  have  not,  therefore,  thought  it  necessary  to  vary  the 
original  quotation.  See  Wigram  on  Discovery,  2d  ed.  219-224, 146-167.  See  also 
the  cases  cited,  of  Drew  v.  Drew,  2  Yes.  &  B.  159 ;  Stone  v.  Yea,  Jac.  426 ;  and  Lord 
Cottenham's  remarks  ou  Thring  o.  Edgar,  2  Sim.  &  Stu.  274,  in  the  case  of  Denys  v. 
Locock,  8  Myl.  &  Cr.  236-237. 

1  Cooper,  Eq.  PI.  633 ;  Mitf.  Eq.  PI.  by  Jeremy,  317 ;  Glib.  For.  Rom.  95 ; 
Beames,  PL  in  Eq.  87,  and  note  (4) ;  Wigram  on  Discovery,  1st  ed.  172, 178, 177, 178 ; 
Id.  2d  ed.  146-157 ;  Foley  v.  Hill,  8  Myl.  &  Cr.  475,  481,  482. 

^  Lord  Redesdale,  on  this  subject,  has  remarked :  '*  Where  a  defendant  pleads  or 
demurs  to  any  part  of  the  discovery  sought  by  a  bill,  and  answers,  likewise ;  if  the 
plaintiff  takes  exceptions  to  the  answer,  before  the  plea  or  demurrer  has  been  ar- 
gued, he  admits  the  plea  or  demurrer  to  be  good  ;  for,  unless  he  admits  it  to  be  good, 
it  is  impossible  to  determine  whether  the  answer  is  sufficient  or  not.  But,  if  the 
plea  or  demurrer  is  only  to  the  relief  prayed  by  the  bill,  and  not  to  any  part  of  the 
discovery,  the  plaintiff  may  take  exceptions  to  the  answer  before  the  plea  or  de- 
murrer is  argued.  If  a  plea  or  demurrer  is  accompanied  by  an  answer  to  any  part  nf 
the  bill,  even  a  denial  of  combination  merely,  and  the  plea  or  demurrer  is  overruled, 
the  plaintiff  must  except  to  the  answer  as  insufficient.  But  if  a  plea  or  demurrer  is 
filed  without  any  answer,  and  is  overruled,  the  plaintiff  need  not  take  exceptions, 
and  the  defendant  must  answer  the  whole  biU,  as  if  no  defence  had  been  made  to 
it."  Mitf  Eq.  PL  by  Jeremy,  317.  See  Kuypers  v.  Reformed  Dutch  Church,  6 
Paige,  570. 
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§  690.  Where  facts  appear  upon  an  answer  to  an  original  bill, 
which  will  operate  to  avoid  the  defence  made  by  plea  to  an 
amended  bill,  the  answer  to  the  original  bill  may  be  read  on  the 
argument  of  the  plea,  to  counterplead  the  plea.^  So  that  it 
should  seem,  that,  if  the  answer  to  an  original  bill  will  disprove 
an  averment  in  a  plea  to  an  amended  bill,  the  court  may  permit 
it  to  be  read  for  that  purpose.  * 

§  691.  In  regard  to  the  form  and  frame  of  a  plea,  and  an  an- 
swer in  support  of  it,  it  may,  in  conclusion,  be  stated  (although 
the  preceding  observations  have,  in  a  great  measure,  already 
anticipated  the  appropriate  suggestions),  that,  as  the  averments, 
negativing  the  charges  of  fraud,  are  used  merely  to  put  the  fact 
of  fraud,  as  alleged  by  the  bill,  in  issue  in  the  plea,  they  may 
be  expressed  in  the  most  general  terms,  provided  they  are  suffi- 
cient to  put  the  charges  of  fraud,  contained  in  the  bill  fully  in 
issue.  ^  And,  as  the  plaintiff  is  entitled  to  have  the  answer  of  the 
defendant  upon  oath  to  any  matter  in  dispute  between  them,  in 
aid  of  proof  of  the  case  made  by  the  bill,  the  defendant  must 
answer  to  the  facts  of  fraud,  alleged  in  the  bill,  so  fully,  as  to 
leave  no  doubt  in  the  mind  of  the  court,  that  upon  that  answer, 
if  not  controverted  by  evidence  on  the  part  of  plaintiff,  the  fact 
of  fraud  could  not  be  established.*  If  the  answer  should  not  be  full 
in  all  material  points,  the  court  may  presume  that  the  fact  of  fraud 
may  be  capable  of  proof  in  the  point  not  fully  answered;  and 
may,  therefore,  not  deem  the  answer  sufficient  to  support  the 
plea  as  conclusive;  and,  therefore,  may  overrule  the  plea  abso- 
lutely, or  only  as  an  immediate  bar,  saving  the  benefit  of  it  to  the 
hearing  of  the  cause.  ^  But  although  the  answer  may  be  deemed 
sufficient  to  support  the  plea  upon  argument,  the  plaintiff  may 
except  to  the  answer,  if  he  conceives  it  not  to  be  so  full  to  all 
the  charges,  as  to  be  free  from  exception ;  or,  by  amending  his 
bill,  he  may  require  an  answer  to  any  matter,  which  may  not 
have  been  so  extensively  stated,  or  interrogated  to,  as  the  case 
would  warrant ;  or  to  which  he  may  apprehend,  that  the  answer, 
although  full  in  terms,  may  have  been  in  effect  evasive.® 

1  Mitf.  Eq.  PL  bj  Jeremj,  209,  800 ;  Bogardut  v.  Trinity  Church,  4  Paige,  178. 

3  Ibid. 

'  Mitf.  Eq.  PI.  by  Jeremy,  244. 

*  Ibid. 

»  Mitf.  Eq.  PI.  by  Jeremy,  244,  246. 

•  Ibid.    [In  Mansell  t;.  Feeney,  2  J.  &  H.  818,  it  was  held  that  to  a  bill  for  the 
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§  692.  It  has  been  already  stated,  in  considering  the  nature  of 
demurrers,  that  a  demurrer  cannot  be  good  in  part,  and  bad  in 
part ;  although  one  cause  of  demurrer  assigned  may  be  good,  and 
the  others  not.^(a)  But  the  same  principle  does  not,  as  has 
been  elsewhere  suggested,  apply  to  a  plea ;  for  a  plea  may  be  bad 
in  part,  and  not  in  the  whole.  ^  Thus,  for  example,  if  a  plea 
covers  too  much,  the  court  will  allow  it  to  stand  for  the  part 
which  it  properly  covers.^ 

§  693.  But  a  plea,  like  a  demurrer,  may  be  either  to  the 
whole  bill,  or  to  a  part  only  of  the  bill.  If  it  does  not  go  to  the 
whole  bill,  it  should  (as  we  have  already  seen)  definitely  and 
exactly  express  to  what  parts  it  does  extend.*  And  if  one  de- 
fence is  made  by  the  answer,  and  another  defence  by  the  plea, 
the  plea  will  be  ordered  to  stand  for  an  answer.  And,  indeed, 
whenever  a  plea  is  to  the  whole  of  the  bill,  if  it  is  a  bar  at  all, 
an  answer  to  any  part  of  the  bill  overrules  the  plea.  ^(6)  If  a 
plea  is  to  the  whole  of  the  bill,  but  does  not  extend  to,  or  cover 
the  whole,  the  plea  is  bad.^  (c)    As,  where  a  bill  of  foreclosure 

purpose  of  establishiDg  a  partnership,  the  defendant  could  not  put  in  a  plea  denying 
tlie  partnership,  and  at  the  same  time  make  answer  raising  a  distinct  defence  and  ad- 
mitting the  possession  of  documents  which  he  declined  to  produce ;  that  such  a  de- 
fence was  bad,  both  in  form  and  in  substance ;  and  that  the  defendant  could  not 
thereby  escape  from  the  production  of  the  documents  admitted  by  his  answer  and 
bearing  upon  the  matter  in  dispute.] 

1  Ante,  §  448;  Cooper,  £q.  PL  118, 116,  281 ;  Huggins  v,  York  Buildings  Co.  2 
Atk.  44 ;  Dormer  c,  Fortescue,  2  Atk.  284 ;  Mitf .  £q.  PI.  by  Jeremy,  214  and  notes ; 
Beames,  PI.  in  £q.  49. 

2  Cooper,  £q.  PI.  281 ;  Duncalf  v.  Blake,  1  Atk.  62 ;  Huggins  v.  York  Buildings 
Co.  2  Atk.  44 ;  Ante,  §  443. 

3  Dormer  v.  Fortescue,  2  Atk.  284 ;  Beames,  PI.  in  Eq.  44,  46 ;  French  v.  Shot- 
well,  20  Johns.  668;  8.  0.  6  Johns.  Ch.  666;  Kirkpatrick  v.  White,  4  Wash.  C.  C. 
696. 

«  Ante,  §  669. 

*  Cooper,  Eq.  PI.  229;  Mitl  Eq.  PI.  by  Jeremy,  294,  296.  The  Tslidity  of  a  plea 
must  be  tried  with  reference  to  the  charges  in  the  bill,  and  not  by  the  interrogatory 
part.  Clayton  9.  Winchelsea,  3  Y.  &  Coll.  688;  Id.  426 ;  Ante,  §  28,  36;  Milligan  v. 
Milledge,  8  Cranch,  220. 

«  Cooper,  £q.  PI.  229, 230 ;  Wedlake  v,  Hutton,  3  Anst.  633 ;  Beames,  PI.  in  Eq. 
41,  42,  48;  Anon.  3  Atk.  70;  Broom  v.  Horsley,  Mosely,  40;  Salkeld  v.  Science,  2 
Ves.  107;  Howe  v.  Duppa,  1  Yes.  &  B.  611. 


(a)  Canton  Warehouse  Co.  v.  Potts,  the  same  parts  of  the  bill,  the  former 

68  Miss.  687.  wholly  overrules  the  latter.    Cheatham 

{b)  Fitzmaurioe  v.  Sadlier.  12  Ir.  Eq.  v.  Pesrce  (Tenn.),  16  S.  W.  1080. 
136 ;  Kelly  i;.  Jackson,  13  Ir.  Eq.  129.  (c)  Noe  r.  Noe,  82  N.  J.  Eq.  469;  Sea- 

8o  when  the  answer  and  the  plea  cover  right  v.  Payne,  1  Tenn.  Ch.  186. 
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was  filed  of  a  messuage  and  forty  acres  of  land ;  and  the  defend- 
ant pleaded  an  absolute  title  in  himself,  and  averred,  that  the 
premises  consisted  of  a  messuage  and  tenement;  and  that  thej 
were  the  same  which  were  meant  by  the  bill ;  the  court  over- 
ruled the  plea,  because  it  could  not  be  considered  as  relating  to 
the  forty  acres;  though  it  was  insisted,  that  the  word  "tene- 
ment,*' might  relate  to  any  land,  and  that  the  averment  of  iden- 
tity was  a  fact  traversable,  which  the  defendant  was  bound  to 
prove.  ^ 

§  694.  As  to  the  form  of  a  plea,  it  is,  like  a  demurrer,  always 
prefaced  by  a  protestation  against  any  confession  or  admission 
of  the  facts  stated  in  the  bill.  But  the  only  use  of  tibis  seems  to 
be  to  prevent  any  conclusion  in  another  suit ;  because,  for  the 
purpose  of  deciding  the  validity  of  the  plea,  the  bill,  so  far  as  it 
is  not  contradicted  by  the  plea,  is  admitted. to  be  true.'  After 
the  protestation,  the  defendant  always  states  in  the  plea  the  ex- 
tent to  which  it  goes ;  as  whether  it  is  to  the  whole  bill,  or  to 
part  only  of  the  bill ;  and  in  that  latter  case,  to  what  part  it  is 
intended  to  apply. ^  In  the  next  place,  follows  the  substance  of 
the  plea,  o^*  matter  relied  upon,  as  an  objection  to  the  jurisdic- 
tion of  the  court,  or  to  the  person  of  the  plaintiff  or  of  the  de- 
fendant, or  in  the  bar  of  the  suit,  together  with  such  averments 
as  are  requisite  and  necessary  to  support  it  (a)  The  conclusion 
of  the  plea  is  a  repetition,  that  the  matters  so  offered  are  relied 
upon,  as  an  objection  to  the  jurisdiction,  or  to  the  person  of  the 
plaintiff  or  of  the  defendant,  or  in  the  bar  of  the  suit;  praying 
the  judgment  of  the  court,  whether  the  defendant  ought  to  be 
compelled  to  make  any  further  or  other  answer  to  the  bill,  or  to 
the  part  of  it,  to  which  the  plea  is  offered.* 

1  Ibid. 

^  Beames,  PI.  in  Eq.  46,  47. 

s  Ibid. ;  Ante,  §  659. 

*  Beames,  PI.  in  Eq.  46,  47.  .  Mr.  Beames,  in  speaking  upon  tlie  subject  of  the 
formal  conclusion  of  pleas,  says :  "  It  may  not,  perhaps,  be  useless  to  observe,  that, 
at  law,  pleas  to  the  jurisdiction  generally  conclude  by  praying  judgment,  whether 
the  court  will  take  further  cognizance  of  the  matter,  whilst  pleas  to  the  person  con- 
clude, either  by  praying  judgment,  if  the  plaintiff  ought  to  be  answered  his  bill,  and 
that  it  may  be  quashed,  or  by  praying  judgment  of  the  bill,  writ,  or  count  (as  the 
case  may  be),  and  that  the  same  may  be  quashed.  And  special  pleas  in  bar  con- 
clude by  praying  judgment,  if  the  plaintiff  ought  to  hare,  or  maintain  his  action.  I 
have  endeavored,  by  consulting  many  of  the  old  books  of  practice,  to  ascertain. 


(a)  Mount  v,  Manhattan  Co.  41  N.  J.  Eq.  211. 
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§  695.  When  an  answer  accompanies  a  plea,  in  order  to  sup- 
port it,  it  is  prefaced  with  an  averment,  that  the  defendant  does 

# 

whether  anj  considerBhle  unifonnity  or  precision  prevailed  m  the  condusioa  of 
pleas  in  equitj.  Some  of  the  old  forms  of  pleas  to  the  jarisdictioni  conclude  by 
praying  the  judgment  of  the  court,  whether  it  would  hold  plea  upon,  and  enforce 
the  defendant  to  answer  the  bill  for  the  cause  aforesaid,  wherein  the  defendant  sub- 
mits to  the  order  of  the  court ;  whilst  other  precedents,  with  less  precision,  demand 
judgment  of  the  court  whether  the  defendant  shall  be  compelled  to  make  any 
further  answer.  The  form  of  pleas  in  equity  to  the  person  are  tolerably  uniform  in 
concluding,  by  praying  judgment  of  the  court,  whether  the  defendant  sliall  be  com- 
pelled to  make  any  further  answer,  during  the  existence  of  tlie  disability  pleaded. 
The  precedents  of  pleas  in  equity  in  bar  generally  conclude,  with  pleading  the  mat- 
ter set  up  in  bar  of  the  discovery  and  relief,  or  the  discovery,  &c.,  as  the  case  may 
be,  and  usually  demand  the  judgment  of  the  court,  whether  the  defendants  shall  be 
compelled  to  make  any  further  answer  to  the  complainant's  bill,  praying  to  be  dis- 
missed with  costs ;  a  prayer,  that  is  sometimes  added,  sometimes  omitted.  But  pleas 
in  bar  according  to  the  old  books,  do  not  always  state,  that  the  matter  is  pleaded  '  in 
bar.'  If,  indeed,  there  be  any  point  of  form,  in  which  pleas  of  all  descriptions  may 
be  said,  with  respect  to  their  conclusion,  and  that,  with  very  few  exceptions,  to  con- 
cm*,  it  will  be  found  to  be  in  demanding  the  judgment  of  the  court,  whether  the 
defendant  shall  make  any  further  or  other  answer,  a  part  of  the  plea  peculiarly 
applicable  to  its  nature  as  a  defence  in  a  court  of  equity,  where  it  professedly  brings 
forward,  as  we  have  already  had  occasion  to  remark,  a  substantive  ground,  why  the 
defendant  should  not  answer.  There  are,  I  apprehend,  but  few  cases  in  the  books 
relative  to  the  conclusion  of  pleas  in  equity.  In  Randolph  v.  Randolph  (Hardres, 
160),  an  early  case,  Mr.  Baron  Parker  considered  a  plea  defective,  because  the 
defendant  '  did  not  aver  it  in  the  conclusion,'  a  form,  that  some  of  tlie  old  pleas  ob- 
serve, but  others  disregard.  In  Allison  i;.  Sharpley  (Hardres,  216),  a  defendant 
pleaded  an  administration  granted  of  the  goods  within  the  province  of  York,  the 
intestate  having  died  possessed  of  personal  estate  in  the  province  of  Canterbury,  as 
well  as  in  that  of  York ;  and  the  plea '  concluded  generally,'  demanding,  *  whether 
the  defendant  ought  to  make  answer  to  any  matter  contained  in  the  bill  in  any  other 
manner.'  The  court  considered  the  plea  to  be  good,  as  far  as  it  applied  to  the  per- 
sonal estate  in  the  province  of  York,  '  and  they  were  clearly  of  opinion  that  the 
conclusion  extended  to  make  it  a  plea  to  the  whole  bill,  though  the  matter  of  the 
plea  was  special,  and  therefore,  that,  as  to  what  was  not  contained  in  tlie  plea, 
the  defendant  ought  to  answer,  and  so  it  was  awarded.'  Neither  of  these  cases  can 
be  considered  as  decisive  of  the  question  raised  in  Merre wether  r.  Mellish.  In  that 
case,  the  court  says :  *  The  question  is  reduced  to  the  point  of  form,  as  to  the  conclu- 
sion of  the  plea,  whether  it  is  sufficient  to  say,  the  defendant  ought  not  to  be  called 
opon  for  a  further  answer,  or  whether,  as  at  law,  the  plea  ought  to  state  that  addi- 
tional parties  are  necessary,  naming  them.'  I  should  apprehend,  that  these  are  two 
perfectly  distinct  questions,  and  that  a  plea  may  be  right  in  respect  to  one,  and  bad 
as  to  the  other.  The  plea  at  law,  in  the  body  of  it,  states  the  parties  by  name,  who 
have  been  omitted ;  and  the  case  in  Mosely  (Anon.  Mosely,  207),  though  not  a 
decision,  goes  some  way  towards  showing,  that  the  plea  in  equity  should  state  the 
parties  omitted,  if  not  by  name,  as  in  Fawkes  v.  Pratt  (1  P.  Wms.  593),  at  least  gen- 
erally. If  that  statement  be  necessary,  it  forms  part  of  the  body  of  the  plea,  which, 
if  the  objection  raised  in  Merrewether  v.  Mellish,  ss  to  the  conclusion,  can  be  sub- 
stantiated, may  still  be  defective  in  the  conclusion.    How  fu  that  objection  is 
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not  thereby  waive  his  plea,  but  wholly  relies  thereon.^  So, 
where  the  plea  is  not  to  the  whole  of  the  bill,  but  only  to  a  part, 
the  answer  is  commenced  with  the  same  protestation  against  a 
waiver  of  the  plea,  and  with  a  declaration  that  it  is  intended  to 
be  only  in  answer  to  the  rest  of  the  bill,  not  covered  by  the 
plea.  2 

§  696.  A  plea  is  filed,  like  a  demurrer,  in  the  proper  oflSce ; 
and  pleas  in  bar  of  matters  in  pais,  must  be  upon  oath  of  the 
defendant  But  pleas  to  the  jurisdiction  of  the  court,  or  to  the 
disability  of  the  person  of  the  plaintiff,  or  pleas  in  bar  of  any 
matter  of  record,  or  of  matters  recorded,  or  as  of  record  in  the 
court  itself,  or  in  any  other  court,  need  not  be  upon  oath.^ 

§  697.  If  the  plaintiff  conceives  a  plea  to  be  defective  in  point 
of  form,  or  of  substance,  he  may  take  the  judgment  of  the  court 
upon  its  sufficiency.  And,  if  the  defendant  is  anxious  to  have 
the  point  determined,  he  may  also  take  the  same  proceeding.^ 
Upon  argument  of  a  plea,  it  may  either  be  allowed  simply ;  or 
the  benefit  of  it  may  be  saved  to  the  hearing;  or  it  may  be 
ordered  to  stand  for  an  answer.^  In  the  first  place,  the  plea  is 
determined  to  be  a  full  bar  to  so  much  of  the  bill  as  it  covers,  if 
the  matter  pleaded,  with  the  averments  necessary  to  support  it, 

sound,  the  reader  must  decide,  as  it  merely  remains  to  add,  that  the  court,  after 
blending  the  two  questions,  held  the  plea  in  that  case  informal,  but  gare  leave  to 
amend  it."  Beames,  Fl.  in  £q.  4S-61 ;  Merrewether  r.  Mellish,  18  Ves.  435.  The 
following  form  is  giren  in  Van  Heythujsen's  Equity  Draftsman,  pp.  444,  445,  as  the 
form  of  a  pure  negative  plea :  "  This  defendant,  by  protestation  to  all  the  discovery 
and  relief  sought  and  prayed  by  the  complainant's  said  bill,  he,  this  defendant,  doth 
plead,  and  for  plea  he  saith,  that  he,  this  defendant,  is  not  executor  or  administrator 
in  the  bill  mentioned,  or  the  legal  representative  of  the  said  B.,  which  said  represen- 
tative or  representatives  ought  to  be  made  party  or  parties  to  the  complainant's  said 
bill,  as  this  defendant  is  advised.  All  which  matters  and  things  this  defendant  avers 
to  be  true,  and  pleads  the  same  to  the  said  bill,  and  humbly  demands  the  judgment 
of  this  honorable  court;  and  humbly  prays  to  be  dismissed,  with  his  reasonable 
costs,"  &c. 

1  Cooper,  £q.  PI.  231 ;  Mitf.  Eq.  PI.  by  Jeremy,  800,  301.  The  formal  beginning 
of  an  answer  accompanying  a  plea,  is  as  follows  :  *'  And  this  defendant,  not  waiving 
his  said  plea,  but  wholly  relying  and  insisting  thereon,  and  in  aid  and  support 
thereof,  for  answer  to  the  residue  of  the  complainant's  bill  not  herein  before  pleaded 
unto,  or  so  much  thereof  as  he,  this  defendant,  is  advised  is  in  anywise  material  and 
necessary  for  him  to  make  answer  to,  he  answereth  and  saith,  that,"  &c.  "  And  he 
denies  all  combination,"  &c.    Van  Heyth.  Eq.  Draf U.  440, 442. 

a  Ibid. 

s  Mitf.  Eq.  PI.  by  Jeremy,  801 ;  Cooper,  Eq.  PL  231,  282. 

*  Ibid. 

<  Mitf.  Eq.  PL  by  Jeremy,  801,  802 ;  Ante,  §  083. 
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are  true.^  If,  therefore,  a  plea  is  allowed  upon  argument,  or  if 
the  plaintiff  without  argument  thinks  it,  although  good  in  form 
and  substance,  not  true  in  point  of  fact ;  he  may  take  issue  upon 
it,  and  proceed  to  disprove  the  facts  upon  which  it  is  endeavored 
to  be  supported,  (a)  For,  if  the  plea  is,  upon  argument,  held  to 
be  good ;  or  the  plaintiff  admits  it  to  be  so  by  replying  to  it ;  the 
truth  of  the  plea  is  the  only  subject  of  question  remaining,  so  far 
as  the  plea  extends ;  and  nothing  but  the  matters  contained  in 
the  plea,  as  to  so  much  of  the  bill  as  the  plea  covers,  is  in  issue 
between  the  parties.^  If,  therefore,  issue  is  thus  taken  upon 
the  plea,  the  defendant  must  prove  the  facts  it  suggests.  If  he 
fails  in  this  proof,  so  that,  at  the  hearing  of  the  cause,  the  plea 
is  to  be  no  bar,  and  the  plea  extends  to  the  discovery  sought  by 
the  bill,  the  plaintiff  is  not  to  lose  the  benefit  of  that  discovery ; 
but  the  court  will  order  the  defendant  to  be  examined  on  inter* 
rogatories,  to  supply  the  defect  (6)  But,  if  the  defendant  proves 
the  truth  of  the  matter  pleaded,  the  suit,  so  far  as  the  plea  ex- 
tends, is  barred;  even  though  the  plea  is  not  good,  either  in 
point  of  form  or  of  substance.'  Therefore,  where  a  defendant 
pleaded  a  purchase  for  a  valuable  consideration,  and  omitted  to 
deny  notice  of  the  plaintiff's  title,  and  the  plaintiff  replied ;  it 
was  determined,  that  the  plea,  although  irregular,  had  been 
admitted  by  the  replication  to  be  good ;  and  that  the  fact  of  no- 
tice, not- being  in  issue,  the  defendant,  proving  what  he  had 
pleaded,  was  entitled  to  have  the  bill  dismissed.^ 

1  Milf.  Eq.  PI.  by  Jeremy,  801,  802 ;  Ante,  §  698. 

s  Mitf.  Eq.  PL  by  Jeremy,  301,  302;  Hughes  v.  Blake,  6  Wheat.  468;  Rhode  It- 
land  V,  Matsachuaetts,  14  Peters,  210,  257. 

s  Mitf.  Eq.  PI.  by  Jeremy,  802 ;  Hughes  v.  Blake,  0  Wheat.  468. 

«  Mitf.  Eq.  PI.  by  Jeremy,  801-803;  Cooper,  Eq.  PL  232,  238 ;  Harris  v.  Ingledew, 
8  P.  Wms.  94,  96 ;  Bogardus  v.  Trinity  Church,  4  Paige,  178 ;  Ante,  §  662 ;  Post, 
S  806,  806.  

(a)  He  does  this  by  filing  a  replication  he  sets  it  down  for  argument,  instead  of 
in  the  same  manner  as  if  the  defendant  replying,  he  admits  the  truth  of  the  facts 
had  answered  the  bill  in  the  usual  way.  well  pleaded  therein,  and  objections  can- 
United  States  V,  Dalles  Military  Road  Co.  not  then  be  made  to  its  form  or  regularity. 
140  U.  S.  699,  617.  If  he  replies,  instead  Kellner  v.  Mutual  Life  Ins.  Co.  48  Fed. 
of  setting  the  plea  down  for  argument,  he  Rep.  628;  Birdseye  v,  Heilner,  26  Fed. 
admits  its  validity,  and  the  only  question  Rep.  147 ;  27  Id.  289 ;  Burrell  v.  Hackley, 
remaining  is  as  to  the  truth  of  the  facu  86  Fed.  Rep.  888;  Rouskulp  v.  Kersh- 
alleged  in  the  plea.  Little  v.  Stephens,  ner,  49  Md.  616 ;  Foster  v.  Foster,  61  Vt 
82  Mich.  696 ;  Reals  v.  Illinois  &c.  R.  Co.  216;  Newton  v.  Thayer,  17  Pick.  129. 
188  U.  8.  290;  Bean  v,  Clark,  24  Blatch.  (6)  Kennedy  v.  CreswelL  101  U.  S. 
264 ;  Cottle  v.  Krementx,  26  Fed.  Rep.  641,  644 ;  Wilson  v.  Scmggs,  7  Lea 
494 ;  Wilson  v.  Wilson,  6  Ir.  Eq.  614.  If  (Tenn.),  636. 
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§  698.  If,  upon  argument,  the  benefit  of  a  plea  is  saved  to  the 
hearing,  it  is  considered,  that  so  far  as  appears  to  the  court,  it 
may  be  a  defence ;  but  that  there  may  be  matter  disclosed  in 
evidence,  which  would  avoid  it,  supposing  the  matter  pleaded  to 
be  strictly  true ;  and  the  court,  therefore,  will  not  preclude  the 
question.^ 
1/  §  699.  When  a  plea  is  ordered  to  stand  for  an  answer,  it  is 
merely  determined,  that  it  contains  matter,  which  may  be  a  de- 
fence, or  part  of  a  defence ;  but  that  it  is  not  a  full  defence ;  or, 
that  it  has  been  informally  offered  by  way  of  plea;  or  that  it  has 
not  been  properly  supported  by  an  answer,  so  that  the  truth  of  it 
is  doubtful.^  For,  if  a  plea  requires  an  answer  to  support  it, 
upon  argument  of  the  plea  the  answer  may  be  read  to  counter- 
prove  the  plea ;  ^  and  if  the  defendant  appears  not  to  have  suffi- 
ciently supported  his  plea  by  his  answer,  the  plea  must  be 
overruled,  or  ordered  to  stand  for  an  answer  only.^  A  plea  is 
usually  ordered  to  stand  for  an  answer,  where  it  states  matter, 
which  may  be  a  defence  to  the  bill,  although  perhaps  not  proper 
for  a  plea,  or  informally  pleaded.  But  if  a  plea  states  nothing 
which  can  be  a  defence  it  is  merely  overruled.^  (a)  If  a  plea  is 
ordered  to  stand  for  an  answer  it  is  allowed  to  be  a  sufficient 
answer  to  so  much  of  the  bill  as  it  covers,  unless,  by  the  order, 
liberty  is  given  to  except®  (b)    But  that  liberty  may  be  qualified, 

1  Mitf.  Eq.  PI.  by  Jeremy,  908;  Cooper,  Eq.  PI.  283.  Mr.  Cooper  haft  stated  the 
proposition  in  the  text  somewhat  more  at  Urge.  "  When/'  says  he,  **  the  benefit  of 
a  plea  is  saved  to  the  hearing,  the  decision  of  the  cause  does  not  rest  upon  the  truth 
of  the  matter  of  the  plea ;  but  the  plaintiff  may  avoid  it  by  other  matter,  which  he  is 
at  liberty  to  adduce.  But  if  a  plea  is  ordered  to  stand  for  an  answer,  it  is  then  con- 
sidered merely  as  matter,  which  may  constitute  a  defence  in  whole  or  in  part,  but 
that  is  not  a  full  defence,  even  though  the  plaintiff  should  not  produce  new  matter 
to  obviate  it.  At  least,  the  discussion  of  the  question  of  the  efficacy  is  not  precluded 
by  such  an  order,  but  only  the  mode  of  defence  has  been  determined  to  be  informal 
and  Improper."    Glib.  For.  Rom.  64. 

>  Mitf.  Eq.  PI.  by  Jeremy,  808 ;  Orcutt  v.  Orms,  8  Paige,  460. 

■  Ante,  §  690. 

*  Mitf.  Eq.  PI.  by  Jeremy,  SaS ;  Hildyard  v.  Cressy,  8  Atk.  808. 

*  Mitf.  Eq.  PI.  by  Jeremy,  808. 

*  Mitf.  Eq.  PI.  by  Jeremy,  304;  Sellon  v.  Lewen,  8  P.  Wms.  289;  MaltUnd  v. 
Wilson,  3  Atk.  814 ;  Orcutt  ».  Orms,  3  Paige,  469 ;  Leacraft  ».  Demprey,  4  Paige, 
124 ;  [Beall  v.  Blake,  10  Ga.  468.] 

(a)  See  HubbeU,  v.  De  Land,  11  Biss.  to  answer  when  his  plea  or  demuirer  is 

882.  overruled.    Wooster  v,   Blake,  7   Fed. 

sT  (b)  Roberts  v.  Le  Hir,  29  L.  T.  v.  8.  Rep.  816 ;  Matthews  p.  Lalance  Mannf. 

873.    In  the  Federal  courU,  by  equity  Co.  18  Blatch.  84 ;  Phelps  ».  EUiott^  80 

rule  34,  the  defendant  is  entitled  to  leave  Fed.  Rep.  886. 
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80  as  to  protect  the  defendant  from  any  particular  discovery, 
which  he  ought  not  to  be  compelled  to  make.  And,  if  a  plea  is 
accompanied  by  an  answer,  and  is  ordered  to  stand  for  an  an- 
swer, without  liberty  to  except,  the  plaintiff  may  yet  except  to 
the  answer,  as  insufficient  to  the  parts  of  the  bill,  not  covered 
by  the  plea.^  If  a  plea,  accompanied  by  an  answer,  is  allowed, 
the  answer  may  be  read  at  the  hearing  of  the  cause  to  counter- 
prove  the  plea.  ^  (a) 

§  700.  There  are  some  pleas  which  are  pleaded  with  such 
circumstances,  that  their  truth  cannot  be  disputed ;  and  others, 
being  pleas  of  matter  of  fact,  the  truth  of  which  may  be  immedi- 
ately ascertained  by  mere  inquiry,  it  is  usually  referred  to  one 
of  the  masters  of  the  court  to  make  the  inquiry.  These  pleas, 
therefore,  are  not  usually  argued.  Thus,  pleas  of  outlawry,  or 
of  excommunication,  being  always  pleaded  8vJ>  sigillo^  the  truth 
of  the  fact  pleaded  is  ascertained  by  the  form  of  pleading;  and 
the  suit  is  consequently  delayed,  until  the  disability  shall  be 
removed ;  unless  the  plaintiff  can  show,  that  the  plea  is  defective 
in  form ;  or,  that  it  does  not  apply  to  the  particular  case ;  and 
for  these  purposes  he  may  have  the  plea  argued.^  Pleas  of  a 
former  decree,  or  of  another  suit  depending,  are  generally  re- 
ferred to  a  master  to  inquire  into  the  fact;  and  if  the  master 
reports  the  fact  true,  the  bill  stands  instantly  dismissed,  unless 
the  court  otherwise  orders.  But  the  plaintiff  may  except  to  the 
master's  report,  and  bring  on  the  matter  to  be  argued  before  the 
court  And  if  ho  conceives  the  plea  to  be  defective,  in  point  of 
form,  or  otherwise,  independent  of  the  mere  truth  of  the  fact 
pleaded,  he  may  set  down  the  plea  to  be  argued,  as  in  the  case 
of  pleas  in  general.^   • 

1  Mitf.  £q.  PL  by  Jeremy,  804. 

s  Mitf.  £q.  PI.  by  Jeremy,  808,  804 ;  Cooper,  Eq.  PI.  288 ;  Soozer  o.  De  Meyer,  2 
Paige,  574 ;  Ante,  §  600. 

>  Mitf.  Eq.  PL  by  Jeremy,  804, 805. 
«  Ibid. 


(a)  A  defendant  who  obtains  an  order  Hunter  v.  Nocliolds,  2  PhiU.  540, 648.  But 
for  time  to  answer,  may  put  in  a  plea,  if  a  plea  has  been  orerruled,  with  leare 
eren  to  the  disability  of  the  plaintiff,  if  to  put  in  an  answer,  the  defendant  can- 
he  has  not  before  pleaded;  for,  says  not  file  a  second  plea  coupled  with  an 
Lord  Cottenham,  the  word  "  answer  "•  answer,  without  special  leave  of  court 
embraces  every  defence  which  a  defend-  McKewan  o.  Sanderson,  L.  R.  10  Eq.  816L 
ant  may  make,  except  demurring  alone. 
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§  701.  Pleas  also  may  in  some  cases  be  amended;  as  where 
there  has  been  an  evident  slip  or  mi9take,  and  the  material 
ground  of  defence  seems  to  the  court  to  be  good.  Yet  the  court 
always  expects  to  be  told  precisely,  what  the  amendment  is  to 
be,  and  how  the  slip  happened,  before  it  will  allow  the  amend- 
ment to  take  place.  The  defendant  will  also  be  tied  down  to  a 
short  time  in  which  to  amend.  ^  And  in  a  case  in  which  a  plea 
seemed  incapable  of  amendment,  the  defendant  had  leave  to 
withdraw  his  plea,  and  to  plea  de  novo,  in  a  fortnight.*  Where 
a  plea  is  clearly  good  in  substance,  but  is  objectionable  in  point 
of  form,  as  not  concluding  either  in  bar,  or  otherwise,  leave  will 
sometimes  be  given  to  amend  the  plea.^ 


CHAPTER  XIV. 

*      PLEAS  TO  RELIEF. 

§  702.  Having  stated  these  considerations  applicable  to  pleas 
in  general,  we  shall  now  proceed  to  the  examination  of  the  different 
sorts  of  defences,  which  either  may  be  or  must  be,  insisted  upon 
by  way  of  plea.  We  have  already  had  occasion  to  notice,  that 
some  matters  of  defence  can  only  be  taken  by  demurrer ;  some 
only  by  plea ;  others,  again,  only  by  answer ;  and  others  again, 
may  be  taken  in  either  mode,  where  they  go  to  the  very  sub- 
stance of  the  bill,  and  the  equity  asserted  in  it* 

§  703.  In  our  subsequent  inquiries  respecting  the  different 
kinds  of  defences,  which  may  be  taken  by  plea,  the  same  method 
will  be  observed,  as  has  been  already  pursued  in  regard  to  de- 
murrers.*   In  the  first  place,  then,  we  shall  consider  the  appro- 

1  Cooper,  Eq.  PI.  284 ;  Newman  i^.  Wallis,  2  Bro.  Ch.  148.  147 ;  Merrewether  ». 
Mellish,  13  Ves.  486,  439 ;  Mitf .  Eq.  PI.  by  Jeremy,  281,  note ;  Id.  824,  note ;  [Creaee 
p.  Babcock,  10  Met  626;  Wood  v.  Strickland,  2  Ves.  &  B.  167.] 

«  Ibid. 

s  Ibid. 

*  Ante,  §  430,  668,  note,  647 ;  Mitf.  Eq^l.  by  Jeremy,  233, 234 ;  Cooper,  Eq.  PL 
236 ;  Cozine  v.  Graham,  2  Paige,  177. 

ft  Ante,  §  440,  446. 
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priate  pleas,  as  matters  of  defence,  to  original  bills ;  and  next;, 
those  to  bills  not  original. 

§  704.  Original  bills,  so  far  as  the  present  inquiries  are  con- 
cerned, are  either  bills  praying  for  relief,  or  bills  not  praying 
for  relief.  A  plea  may  either  be  to  the  relief,  or  to  the  discov- 
ery, or  to  both.  If  the  plea  is  good  to  the  relief,  it  is  (as  we 
have  already  seen)  held  in  England  (perhaps  it  is  or  may  be 
different  in  America  ^)  to  be  good  to  the  discovery  also  by  the 
bill ;  in  like  manner  as  a  demurrer,  which  is  good  to  the  relief, 
is  held  to  be  good  to  the  discovery.*  If,  however,  instead  of  a 
plea  to  the  relief  and  discovery  in  such  a  case,  the  defendant 
puts  in  a  plea  to  the  relief  only,  he  professes  that  he  will  give 
the  discovery,  and  he  must  give  it.* 

§  705.  First,  then,  let  us  consider  those  pleas,  which  consti- 
tute an  appropriate  defence  to  bills  for  relief.  These  may  be 
divided  into  four  kinds.  (1.)  Pleas  to  the  jurisdiction;  (2.) 
Pleas  to  the  person ;  (3. )  Pleas  to  the  frame  or  form  of  the  bill ; 
(4.)  Pleas  in  bar  to  the  bill.* 

1  Ante,  §  312,  441 ;  Post,  §  751,  note. 

*  Ante,  §  812  and  note,  646,  646;  Cooper,  £q.  PI.  117, 286. 

*  King  V,  Heming,  9  Sim.  60. 

*  Mr.  Beftmes  (PI.  in  Eq.  63)  has  proposed  a  similar  classification.  "  We  should 
obsenre,"  says  he,  "  that  pleas  in  equity  have  generally  been  classed  under  three 
heads :  1st,  to  the  jurisdiction ;  2dly,  to  the  person  of  the  plaintiff  or  defendant;  and 
8dly,  in  bar ;  whilst  pleas  at  law  hare  been  usually  arranged  under  fire  heads :  Ist,  to 
the  jurisdiction ;  2dly,  to  the  person  of  the  plaintiff  or  defendant;  8dly,  to  the  count; 
4thly,  to  the  writ ;  and  5thly,  in  bar,  or  to  the  action.  And,  as  each  subsequent  plea 
at  Uw  abandons  the  preceding  plea,  if  the  order  of  pleading  be  inrerted,  the  defend- 
ant loses  the  adrantage  of  the  plea,  which  he  had  an  anterior  right  to ;  for  ordine  pla- 
citandi  sertfoio,  nervatur  et  jus.  It  is  not,  perhaps,  absolutely  necessary  to  consider, 
whether  there  are  any  pleas  in  equity  which  correspond  in  strictness  with  pleas  to 
the  count,  or  pleas  to  the  writ,  or  whether  there  are  not  some  demurrers  in  equity, 
which  are  analogous  in  principle  to  such  pleas  at  law.  But  the  distribution  of  all  pless 
in  equity,  just  alluded  to,  is  certainly  not  correct ;  and  the  consequence  of  that  distri- 
bution has  been,  that  some  pleas  in  equity,  which  unquestionably  could  not,  with 
propriety,  be  described  as  falling  under  either  of  these  three  head^,  have  been  thrust 
into  one  or  other  of  them.  In  the  present  work,  therefore,  although  the  three  heads, 
under  which  pleas  hare  been  generally  arranged,  will  be  adopted  as  classes  of  dis- 
tribution, another,  or  fourth  class,  will  be  added  to  them,  namely,  of  pleas  not  prop* 
erly  falling  under  any  of  those  three  heads,  and  which,  for  the  sake  of  distinction, 
may  be  termed  pleas  to  the  bill.  And  as  such  pleas  to  the  bill  are  both  analogous 
and  equivalent  to  pleas  in  abatement  at  law,  they  will  be  discussed  after  pleas  to  the 
person,  and  prerionsly  to  pleas  in  bar  to  the  relief."  Lord  Redesdale  has  included 
the  last  two  classes  under  the  head  of  pleas  in  bar.  (Mitf.  Eq.  PI.  by  Jeremy,  219, 
220.)    But  Mr.  Beames's  division  is  manifestly  more  correct. 
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§  706.  Those  pleas,  which  are  commonly  termed  pleas  to  the 
jurisdiction  of  the  court,  do  not  dispute  the  rights  of  the  plain- 
tiff in  the  subject-matters  of  the  suit,  or  thai  they  are  fit  objects 
of  the  cognizance  of  a  court  of  equity;  but  simply  assert,  that 
the  court  of  chancery  is  not  the  proper  court  to  take  cognizance 
of  those  rights.^  Pleas  to  the  person  of  the  plaintiff,  also,  do 
not  dispute  the  validity  of  the  rights,  which  are  made  the  sub- 
ject of  the  suit ;  but  Hiey  object  to  the  plaintiff,  that  he  is  by 
law  disabled  to  sue  in  a  court  of  justice ;  or  that  he  cannot  in- 
stitute a  suit  alone ;  or,  that  he  is  not  the  person  he  pretends  to 
be;  or,  that  he  does  not  sustain  the  character  he  assumes.' 
Pleas  in  bar  are  commonly  described  (as  has  been  already  sug- 
gested) as  allegations  of  foreign  matter,  whereby,  supposing  the 
bill,  as  far  as  it  is  not  contradicted  to  be  true ;  yet  the  suit,  or 
the  part  of  it  to  which  the  plea  extends,  is  barred.'  This  de- 
scription is  plainly  applicable  only  to  what  are  called  pure  pleas. 
In  our  subsequent  inquiries,  the  other  class  of  pleas  in  bar  (pleas 
not  pure)  will  be  equally  included.* 

§  707.  This  classification  of  pleas  bears  a  strong  analogy  to 
that  which  is  known  in  the  civil  law.  In  that  law,  exceptions 
(the  nature  and  definition  of  which  have  been  already  stated  ^) 
were  commonly  divided  into  two  kinds,  dilatory  and  peremptory. 
^  Exceptiones  aut  perpetu»  et  peremptori»  sunt,  aut  temporales 
et  dilatoriae."  Peremptory  exceptions  were  a  perpetual  bar. 
"Perpetuae  atque  peremptoriae  sunt,  quae  semper  locum  habent 
nee  evitari  possunt"®  Dilatory  exceptions  were  those  which 
were  temporary  in  their  nature  and  operation.  ^^  Temporales 
atque  dilatoriad  sunt,  quae  non  semper  locum  habent,  sed  evitari 
possunt."^  But  the  mor^  exact  division  of  exceptions  is  into 
three  kinds :  (1. )  declinatory,  corresponding  to  our  pleas  to  the 
jurisdiction;   (2.)  dilatory,   corresponding  to  our  pleas  to  the 

1  Mitf.  Eq.  PI.  bjT  Jeremy,  221 ;  Beames,  PI.  in  Eq.  56-4M. 
s  Ibid. 

*  Mitf.  Eq.  PI.  by  Jeremy,  221. 

«  Wigram  on  Difoorery,  1st  ed.  86,  87,  40,  46,  60 ;  Id.  2d  ed.  67-7& 
>  Dig.  Lib.  44,  tit.  1, 1.  2 ;  Ante,  §  660. 

•  Ibid.  1.3;  Ante,  1 660. 

7  Dig.  Lib.  44,  tit.  1, 1.  8.  In  the  Institutes  we  hare  similar  definitions.  "  Appel- 
lantur  autem  exceptiones  a!i»  perpetns  et  peremptoiis^ ;  ali»  temporales  et  dilatoriss. 
Perpetus  et  peremptorisB,  qu»  semper  agentibns  obstant,  et  semper  rem,  de  qna 
agitur,  perimunt.  Temporales,  atque  dilatoris  sunt,  qu»  ad  tempui  nooent,et  tern- 
poris  dilationem  tribuunt"    Just  Inst  Lib.  4,  tit  18,  §  8-10. 
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person ;  and  (8. )  peremptory,  corresponding  to  our  pleas  in  bar ; 
qiuB  perimunt  Jus  actorish  The  two  former  were  always  put  in 
before  the  suit  was  put  in  contestation,  ante  litem  aontestatam ; 
for  they  were  before  the  praetor,  as  reasons,  why  he  should  not 
proceed  in  the  cause  to  assign  judges  for  its  decision.^ 

§  708.  All  declinatory  and  dilatory  pleas  in  equity  are  prop- 
erly pleas,  if  not  in  abatement,  at  least  in  the  nature  of  pleas 
in  abatement ;  and,  therefore,  in  general,  the  objections,  founded 
thereon,  must  be  taken  ante  litem  contestatam  by  plea,  and  are 
not  available  by  way  of  answer,  or  at  the  hearing.^    And  it  has 

^  Gilb.  For.  Rom.  60,  53 ;  Yoet  ad  Pand.  Lib.  44,  tit  1,  §  4 ;  Beames,  PI.  in  £q. 
66,67. 

*  GUb.  For.  Rom.  60, 62 ;  Pothier,  Pandect  Lib.  44,  tit  1,  note  (10),  and  the  paa- 
lages  there  cited. 

<  See  Gilb.  For.  Rom.  60,  51,  53,  54 ;  Beames,  PL  in  £q.  55-57.  Mr.  Beamet  (PI. 
in  £q.  57-60),  speaking  of  pleas  in  equity  of  a  declinatory  and  dilatory  nature,  says : 
«  Li  the  Practical  Register,  a  plea  to  the  person  is  called  a  plea  in  abatement  in 
equity ;  on  which  it  has  been  remarked,  that  the  propriety  of  this  has  been  much 
doubted,  referring  to  the  passage  in  Mr.  Vesey's  Reports.  It  is  there  stated, '  that 
the  distinction  between  pleas  in  abatement,  and  pleas  in  bar,  was  rery  little  known  ; 
and  that  Lord  Thurlow  had  said,  he  did  not  know  what  a  plea  in  abatement  in 
equity  was.'  The  Practical  Register  certainly  uses  the  term  plea  in  abatement,  as  a 
term  well  known  in  equity ;  and  it  occurs  in  a  number  of  other  books,  some  of  which 
are  of  considerable  reputation.  Lord  Hardwicke,  in  the  passages  we  hare  just  quoted, 
uses  it  as  familiar  to  his  hearers.  The  Attorney  General,  in  the  anonymous  case  in 
Mosely  (207),  employs  it  in  a  similar  manner.  And,  what  is  more  remarkable.  Lord 
Thurlow  himself  repeatedly  uses  the  term '  plea  in  abatement '  in  contradistinction  to 
a  plea  in  bar,  in  the  cases  of  Newman  v.  Wallis  (2  Bro.  C.  C.  148),  and  Gun  v.  Prior 
(Forrest,  88),  and  acknowledges,  as  strongly  as  language  can  acknowledge,  the  strong 
lines  of  distinction  between  them.  It  has  been  said,  that  a  plea  in  equity  to  the  person 
is  more  properly  in  the  nature  of  a  plea  in  abatement.  It  is  not  necessary  to  discuss 
tliis  distinction;  but  it  may  merely  be  remarked,  that  Lord  Redesdale  (Mitf.  Tr. 
188, 189),  in  speaking  of  certain  pleas  to  the  person,  describes  them,  not  as  pleas  in 
the  nature  of  pleas  in  abatement,  but  as  pleas  in  abatement  of  the  suit  If  it  be  neces- 
sary to  add  anything  more  on  this  subject,  it  may  be  obsenred,  that  in  a  work  on 
pleading  at  law,  pleas  are  thus  described :  '  Pleas  are  of  two  sorts,  in  abatement  and 
in  bar :  the  former  question  the  propriety  of  the  remedy,  or  legal  sufficiency  of  the 
process,  rather  than  deny  the  cause  of  action ;  the  latter  dispute  the  very  cause  of  action 
itself.'  It  is  impossible  to  read  this  passage,  without  perceiring  how  perfectly  appli- 
cable it  is  to  pleas  in  equity,  and  how  strongly  appropriate,  as  marking  the  distinction 
between  pleas  to  the  jurisdiction,  to  the  person,  and  the  bill,  and  pleas  in  bar.  The 
three  former  classes,  whilst  they  question  the  propriety  of  the  particular  remedy,  or 
the  suit,  tacitly  concede  the  existence  of  a  cause  of  suit.  But  the  latter  dispute  the  very 
cause  of  suit  itself.  That  the  mere  term,  plea  in  abatement,  as  contradistinguished  to 
the  term,  plea  in  bar,  is  not  of  that  familiar  phraseology  in  courts  of  equity,  or  in 
books  relating  to  their  pleadings,  as  it  is  at  law,  may  easily  be  conceded.  But  that, 
substantially  speaking,  pleas  in  abatement  are  known  in  equity,  as  well  as  at  law, 
cannoty  I  thmk,  saocessfuUy  be  disputed.  It  may  be  said,  that  at  bes^  this  is  a  mere 

88 
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been  said  that  pleas  of  these  several  kinds  may  be  successively 
pleaded,  one  after  another,  in  their  proper  order;  that  is  to  say, 
first,  declinatory  pleas;  secondly,  dilatory  pleas;  and,  thirdly, 
pleas  in  bar.  ^  For,  it  has  been  said,  that  although  no  man  shall 
be  permitted  to  plead  two  dilatories  at  several  times,  nor  several 
bars ;  because  he  may  plead  them  all  at  once ;  yet,  after  a  plea 
to  the  jurisdiction,  he  may  be  admitted  to  plead  in  bar;  because 
it  is  consistent  with  those  pleas  to  plead  in  bar  at  the  same 
time.* (a)  ' 

§  709.  In  the  consideration  of  demurrers  to  bills  of  relief  we 
have  had  occasion  to  treat  of  most  of  the  objections,  which  may 
be  taken  as  a  defence  by  way  of  plea,  whether  they  are  declina- 
tory, or  dilatory,  or  peremptory.  It  has  been  remarked,  that  the 
objections  to  the  relief  sought  by  an  original  bill,  which  can  be 
taken  advantage  of  by  way  of  plea,  are  nearly  the  same  as  those 
which  may  be  the  object  of  demurrer.  But  they  are  rather  more 
numerous ;  because  a  demurrer  can  extend  to  such  only  as  appear 
on  the  face  of  the  bill  itself;  whereas  a  plea  generally  proceeds 

dispute  about  terms ;  and  that  do  material  adrantage  in  the  elucidation  of  the  subject 
can  be  derired  from  ascertaining,  whether  pleas  in  abatement  in  their  strict  sense,  or 
pleas  in  the  nature  of  pleas  in  abatement,  are  known  in  equity.  Perhaps,  that  is  not 
quite  so  clear.  But  it  is  always  of  serrice  to  encourage  a  free  spirit  of  inquiry,  espe- 
cially upon  the  subject  of  pleas  in  equity,  concerning  which  so  much  still  remains  to 
be  elucidated,  that  it  may  be  said  of  them,  Maxima  pars  eorum,  qua  seimus,  est  minima 
eorum  qua  tgnoramus.  Thirdly,  those  pleas  in  equity,  which  will  be  distinguished  in 
the  present  work  by  the  term,  pleas  to  the  biU,  do  not  dispute  the  ralidity  of  the  riglit 
made  the  subject  of  the  suit ;  nor  contend,  that  generally,  the  court  has  not  jurisdic* 
tion  over  it,  nor  allege,  that  the  plaintiff  is  under  any  disability  to  sue,  but  assert, 
that  the  suit,  as  it  appears  on  the  record,  is  defectire  to  answer  the  purposes  of  jua- 
tice,  or  ought  not,  for  some  other  reason,  to  proceed.  When  these  pleas  are  discussed, 
it  will  be  seen,  that  they  are  strictly  analogous  to  pleas  in  abatement  at  law,  and 
correspond  to  the  excepHann  dilatoria  of  the  civilians.''  See  also  Cooper,  Eq.  PI. 
236,  237. 

1  Pothier  {ubiitqtra)  says :  "  DilatorisB  (exceptiones)  usque  ad  litem  contestaUonem 
dmitaxet  possunt  opponi." 

9  Cooper,  Sq.  PI.  226, 227,  287 ;  Ante,  §  647.  See  Saltus  v.  Tobias,  7  Jolms.  Ch. 
214,  216.  Mr.  Beames  doubts  the  propriety  of  the  doctrine  in  this  passage,  and  thinks 
its  true  meaning  indistinct  Beames,  PI.  in  Eq.  14, 16.  It  is  certain,  that,  without 
the  leave  of  the  court,  double  pleas  in  bar  are  never  allowed ;  although  the  practice 
of  allowing  them  by  the  court  in  special  cases,  seems  now  established.  Kay  o.  Marshall, 
1  Keen,  190, 197 ;  Ante,  §  667,  note ;  Wyatt,  Pr.  Reg.  325. 


(a)  Several  pleas  can  only  be  tiled  by  pleas  without  such  leave,  he  will  be  re- 
leave  of  court  and  on  condition  of  paying  quired  to  elect  between  them.  Noyes  n, 
costs,  and  if  the  defendant  files  several     Willard,  1  Woods,  187 ;  Ante,  |  667. 
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on  other  matter.^  Our  observations,  therefore,  upon  the  various 
kinds  of  pleas,  will  generally  be  brief,  dwelling  only  upon  those, 
which  are  either  peculiar  to  this  mode  of  defence,  or  which  re- 
quire more  full  explanations,  than  have  been  already  given.^ 

§  710.  First;  As  to  pleas  to  the  jurisdiction.  These  may  be 
arranged  under  four  heads:  (1.)  That  the  subject-matter  of  the 
bill  is  not  within  the  cognizance  of  any  municipal  court  of  jus- 
tice. (2.)  That  it  is  not  within  the  jurisdiction  of  a  court  of 
equity.  (8.)  That  some  other  court  of  equity  is  invested  with 
the  proper  jurisdiction.  (4.)  That  some  other  court  possesses 
the  proper  jurisdiction. 

§  711.  The  first  head  does  not  require  any  illustration  beyond 
what  has  been  already  stated  under  the  head  of  demurrers  upon 
the  same  ground.^  Ordinarily,  indeed,  an  objection  of  this  sort 
must  be  taken  by  demurrer,  if  it  is  apparent  upon  the  face  of  the 
bill,  and  it  cannot  be  taken  by  plea.^  But  if  the  bill  should  be 
so  framed,  as  ^  not  to  present  the  objection,  it  might  doubtless 
then  be  taken  by  plea.  But  in  such  a  case,  the  plea  would, 
properly  speaking,  be  a  plea  in  bar,  and  not  technically  a  plea 
to  the  jurisdiction ;  the  distinguishing  feature  of  the  latter  being, 
that  it  points  out  some  other  court,  which  possesses  jurisdiction, 
and  does  not  deny  jurisdiction  to  all  municipal  courts.^ 

1  Mitf.  £q.  PI.  by  Jeremy,  220. 

s  Ante,  i  467-544. 

>  Ante,  S  468-472. 

«  Ante,  i  453, 647. 

ft  Cooper,  Eq.  PI.  287-289;  Nabob  of  Arcot  v.  East  India  Co.  3  Bra  Ch.  292; 
8.  o.  1  Ves.  Jr.  371.  In  this  case  a  plea  to  the  jurisdiction  was  put  in,  stating  that 
the  snbject-matter  was  not  cognizable  in  any  mnnicipal  court  of  justice.  On  that 
occasion.  Lord  Thurlow  said  *.  "  In  a  general  view  of  the  plea,  it  is  perfectly  new. 
It  is  stated  to  be  a  plea  to  the  jurisdiction  of  the  court.  But  it  di^rs  from  a  plea 
to  the  jurisdiction,  in  all  the  particulars,  by  which  those  pleas  hare  been  described ; 
because  (as  it  has  been  trufy  obsenred)  it  is  impossible  to  plead  to  the  jurisdiction 
of  any  particular  court,  without  giving  another  remedy  to  the  party  in  some  other 
court  Now  this  plea  says,  expressly,  that  the  party  has  no  remedy  in  any  court  of 
municipal  jurisdiction  whatever.  I  take  it,  therefore,  in  fact,  to  be  a  plea  in  bar ;  as 
if  it  had  been  said*  Ex  tali  facto  actio  non  oritur ;  as  if  it  liad  been  gratuitous,  or 
honorary,  or  of  that  species  of  contract  upon  which  an  action  does  not  arise.  And  if 
it  had  been  necessary,  from  the  form  of  the  bill,  to  hare  brought  into  the  view  of 
the  court,  that  it  was  a  demand  of  that  description,  the  plea  would  have  been  a  plea 
in  bar  to  the  action.  And  here  the  whole  argument  tends  to  the  same  end ;  that, 
considering  the  situation  of  the  parties,  and  the  contract  that  has  been  entered  into, 
as  having  relation  to  that  situation,  the  contracts  are  not  the  subject  of  an  action. 
The  plea,  therefore,  as  I  take  it,  is  a  plea  in  bar,  not  a  plea  to  the  jurisdiction  of  a 
particular  court,  but  of  all  courts.    And  a  plea  to  the  jurisdiction  of  all  courts,  I  take 
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§  712.  In  regard  to  the  second  head,  it  may  be  stated,  that 
the  general  objects  of  the  jurisdiction  of  a  court  of  equity  have 
been  already  discussed  in  the  former  commentaries  on  equity 
jurisprudence ;  and  the  manner,  in  which  a  want  of  jurisdiction 
is  to  be  taken  advantage  of,  when  it  appears  on  the  face  of  the 
bill,  has  also  been  fully  considered  in  the  chapter  on  demurrers.^ 
When  the  want  of  jurisdiction  does  not  appear  on  the  face  of  the 
bill,  it  seems  to  be  the  proper  function  of  a  plea  to  bring  it  be- 
fore the  court. 

§  713.  A  case,  which  is  not  really  such  as  will  give  a  court 
of  equity  jurisdiction,  cannot  easily  be  so  disguised  in  a  bill  as 
to  avoid  a  demurrer.  But  there  may  be  instances  to  the  con- 
trary; and  in  such  cases  it  should  seem,  that  a  plea  of  the 
matter  necessary  to  show,  that  the  court  has  not  jurisdiction  of 
the  subject,  although  perhaps  unavoidably,  in  some  degree,  a 
negative  plea,  would  hold.*  Thus,  if  the  jurisdiction  were  at- 
tempted to  be  founded  on  the  loss  of  an  instrument,  where,  if 
the  defect  arising  from  this  supposed  accident,  had  not  happened, 
the  courts  of  ordinary  jurisdiction  could  completely  decide 
upon  the  subject;  perhaps  a  plea,  showing  the  existence  of  the 
instrument,  and  that  it  was  in  the  power  of  the  plaintiff  to 
obtain  a  production  of  it,  ought  to  be  allowed,  although  instances 
of  this  sort  of  plea  may  not  occur  in  practice.*    For  it  seems 

to  be  absurd »  and  repugnant  in  terms.  Even  if  the  bill  had  stated  aU  the  case,  on 
which  the  argument  on  the  side  of  the  defendant  relies,  and  had  brought  it  to  be 
that  species  of  treaty,  which  the  law  ought,  for  some  reasons,  to  pronounce  imprac- 
ticable to  be  executed  hy  courts  of  municipal  jurisdiction ;  it  amounts  to  no  more 
than  saying  that,  from  the  matter  of  the  action  itself,  Ex  tali  facto  non  oritur  actioJ" 
See  Beames,  PL  in  £q.  73,  74. 

1  Ante,  §  472-486.  See  also  Beames,  Fl.  in  £q  08-87  ;  Mitf.  Eq.  PI.  by  Jeremy^ 
111-151.  [Although  the  common  mode  of  raising  a  question  to  the  jurisdiction  of 
the  court  is  by  plea,  setting  forth  the  precise  grounds  of  the  exception,  yet  where 
all  the  necessary  facts  appear  upon  the  bill  or  other  pleadings  already  in  the  case  on 
the  part  of  the  plaintiff,  it  is  competent  for  the  defendant  to  raise  the  question  of 
jurisdiction  either  by  demurrer  or  plea,  and  he  is  not  obliged  either  to  wait  till  the 
hearing,  or  to  more  for  a  stay  of  the  proceedings.  Martin  v.  Powning,  L.  R.  4  Ch. 
356.] 

2  Mitf.  Eq.  PI.  by  Jeremy,  222. 

B  Mitf.  £q.  PI.  by  Jeremy,  222,  223;  Armitage  v.  Wadsworth,  1  Mad.  189,  105; 
Cooper,  Eq.  PI.  238,  239.  Lord  Redesdale,  in  his  text,  p.  228,  adds :  "  No  authority, 
liowever,  occurs  to  support  such  a  plea ;  and  as  there  is  little  disposition  in  the 
courts  of  equity  to  countenance  those  defences,  which  tend  to  prevent  the  progress 
of  a  suit  to  a  hearing  in  the  ordinary  way,  whaterer  the  expense  of  the  proceeding 
may  be,  it  would  hardly  be  prudent  to  endeavor  thus  to  put  a  stop  to  an  attempt  to 
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highlj  unreasonable,  that  a  plaintiff,  by  alleging  a  falsehood  in 
his  bill,  should  be  permitted  to  involve  a  defendant  in  the  ex- 
pense of  a  suit  in  equity,  although  the  bill  may  finally  be  dis- 
missed at  the  hearing  of  the  cause,  if  the  defendant  answers  the 
case  made  by  it,  and  enters  into  his  defence  at  large.  ^ 

§  714.  In  regard  to  the  third  head,  it  may  be  remarked,  that, 
although  the  subject  of  a  suit  may  be  within  the  jurisdiction  of 
a  court  of  equity ;  yet  if  the  court  of  equity,  in  which  the  suit  is 
brought,  is  not  the  proper  jurisdiction,  the  defendant  may  plead 
the  matter,  which  deprives  the  court  of  jurisdiction,  and  shows 
to  what  other  court  the  jurisdiction  belongs;  and  upon  this 
ground  he  may  demand  the  judgment  of  the  court,  whether 
he  shall  be  compelled  to  answer  the  bill.^  Pleas  of  this 
nature  arise  in  England  principally,  where  the  suit  is  brought 
for  and  within  a  county  Palatine;  or  where  the  defendant 
claims  the  privilege  of  a  university,  or  other  particular  juris- 
diction.* 

§  716.  Where  the  suit  is  brought  in  a  superior  court  of  gen- 
eral equity  jurisdiction,  nothing  will  be  intended  to  be  out  of  its 
jurisdiction,  except  what  .is  shown  to  be.  It  is  requisite,  there- 
fore, in  a  plea  to  the  jurisdiction  of  the  court  to  allege,  that  the 
court  has  not  jurisdiction  of  the  subject,  and  to  show  by  what 
means  it  is  deprived  of  jurisdiction.^    It  is  likewise  necessary 


transfer  the  jurisdiction  of  &  suit  from  the  ordmarj  courts  to  a  court  of  equity. 
And,  indeed,  the  guard  put  upon  cases  of  this  kind,  by  requiring  the  affidavit  of  the 
plaintiff  of  the  truth  of  the  matter  which  he  alleges  by  his  bUl  to  support  the  juris- 
diction of  the  court,  is  likely  to  prevent  any  abuse  upon  this  head."  But  in  Armi- 
tage  V.  Wadsworth,  1  Mad.  195,  the  doctrine  of  Lord  Redesdale,  in  the  text,  was 
recognized,  and  applied  to  an  analogous  case. 

1  Mitf .  £q.  PI.  by  Jeremy,  222,  223 ;  Armitage  r.  Wadsworth,  1  Mad.  189,  195 ; 
Cooper,  £q.  PI.  288,  239. 

>  Mitf.  £q.  PI.  by  Jeremy,  223. 

<  Mitf.  £q.  PL  by  Jeremy,  223,  224 ;  Cooper,  Eq.  PI.  289,  240 ;  Beames,  PI.  in 
£q.  79-87;  Ante,  §  486.  Mr.  Cooper  (Eq.  PI.  240)  says.  "It  was  formerly  the 
rule,  that  a  defendant  could  not  demur,  because  the  jurisdiction  was  in  another 
court  of  equity ;  for  a  demurrer  is  always  in  bar,  and  goes  to  the  merits  of  the  case ; 
and  therefore  that  it  was  informal  and  improper  in  that  respect ;  but  that  the  de- 
fendant should  always  plead  to  the  jurisdiction.  But  it  has  been  since  laid  down, 
that  if  it  appears  on  the  face  of  the  bill,  that  another  court  of  equity  has  the  proper 
jurisdiction,  the  defendant  may  demur,  though  such  demurrers  are  very  rare, 
because  the  objection  can  hardly  sufficiently  appear  on  the  bill,  and  therefore  must 
be  pleaded." 

«  Mitf.  Eq.  Fl.  by  Jeremy,  224, 225. 
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to  show  what  court  has  jurisdiction,  (a)  If  the  plea  does  not 
properly  set  forth  these  particulars,  it  is  bad  in  point  of  form. 
In  point  of  substance,  it  is  necessary  to  entitle  the  particular 
jurisdiction  to  exclusive  cognizance  of  the  suit,  that  it  should 
be  able  to  give  a  complete  remedy,^  A  plea,  therefore,  of  privi- 
lege of  the  University  of  Oxford  to  a  bill  for  a  specific  per- 
formance of  an  agreement  touching  Hnds  in  Middlesex,  was 
overruled;  for  the  university  court  could  not  give  complete 
relief.^  And  if  a  suit  is  instituted  against  different  persons, 
some  of  whom  have  privilege,  and  some  not ;  or  if  one  defendant 
is  not  amenable  to  the  particular  jurisdiction;  a  plea  will  not 
hold.^  So,  if  there  is  a  particular  jurisdiction,  and  yet  the  par- 
ties, who  are  to  litigate  any  question,  are  both  resident  within 
the  jurisdiction  of  the  Court  of  Chancery,  a  plea  to  the  jurisdic- 
tion will  not  be  sustained.^  Thus,  upon  a  bill  concerning  a 
mortgage  of  the  Island  of  Sarke,  but  the  mortgagor  and  the 
mortgagee  residing  in  England,  the  Court  of  Chancery  will  hold 
jurisdiction  of  the  cause;  for  a  court  of  equity  agit  in  personam.^ 
So,  where  the  court  may  not  have  jurisdiction  to  give  relief,  it 
may  yet  entertain  a  bill  for  a  discovery  in  aid  of  the  court, 
which  can  give  relief,  if  the  same  discovery  cannot  be  there 
obtained ;  as  if  the  jurisdiction  be  in  the  King  in  Council,  where 
the  defendant  cannot  be  compelled  to  answer  upon  oath.^ 

§  716.  In  regard  to  the  fourth  head,  it  is  to  be  observed,  that 
courts  of  equity  have  no  jurisdiction,  where  by  the  constitution  or 
laws  of  the  country  the  subject-matter  is  exclusively  appropriated 
to  some  other  court  of  justice,  or  to  some  other  special  tribunaL 
Thus,  for  example,  courts  of  equity  have  generally  no  jurisdic- 
tion in  cases,  which   ordinarily  belong  to  the   jurisdiction  of 

courts  of  common  law ;  or  to  the  ecclesiastical  courts ;  or  to  the 

• 

1  Mitf.  Eq.  PI.  by  Jeremy,  224, 226.  «  Ibid. 

•  Ibid. 

•  Ibid. 

»  Mitf.  Eq.  PI.  by  Jeremy,  224,  226 ;  Beamei,  PL  in  Eq.  88,  89,  91-04 ;  Cooper, 
Eq.  PI.  241-243 ;  Ante,  §  487,  488. 

•  Mitf.  Eq.  PI.  by  Jeremy,  224,  226. 


(a)  In  Stone  v.  Thomas,  L.  R.  6  Ch.  court  is  not  ousted  unless  there  is  an  ex- 

219,  224,  Lord  Hatherley,  L.  C.  said  with  press  enactment  in  the  statute   which 

respect  to  the  Court    of  Bankruptcy :  proridee  a  new  jurisdiction."     See  also 

"  I  take  it  that  the  rule  as  to  jurisdiction  Jenney  v.  Bell,  2  Ch.  D.  647. 
is  this:   that  the   Jurisdiction  of   the 
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courts  of  Admiralty  or  Prize.  ^  If  the  objection  is  apparent  on 
the  billy  it  may  be  taken  by  demurrer;  if  not  apparent,  it  may 
be  taken  by  plea.* 

§  717.  So,  courts  of  equity  have  no  jurisdiction,  where  the 
subject-matter  in  dispute  is  chambers  in  an  Inn  of  Court,  the 
jurisdiction  being  in  the  Benchers.^  But  although  the  property 
in  chambers  in  an  Inn  of  Court  cannot  be  made  the  subject  of  a 
suit  in  the  Court  of  Chancery,  or  indeed,  in  any  court,  yet  a 
plea  to  the  jurisdiction  in  such  case  will  be  good ;  because  the 
proper  jurisdiction  can  be  pointed  out  by  the  plea.  Thus,  where 
a  bill  was  filed  for  the  specific  performance  of  an  agreement 
stated  in  the  bill,  relative  to  the  renewal  of  a  grant  of  chambers 
in  Gray^s  Inn;  a  plea,  that  Gray's  Inn  is  a  voluntary  society, 
governed  by  Benchers,  subject  to  an  appeal  to  the  judges,  was, 
upon  argument,  held  a  good  plea,  and  allowed  accordingly ;  al- 
though it  was  admitted,  that  there  was  no  instance  of  any  of  the 
courts  exercising  jurisdiction  over  the  property  or  discipline  of 
the  Inns  of  Court* 

§  718.  Similar  to  a  plea  to  the  jurisdiction  is  the  case  of  a 
plea  to  an  information,  charging  an  undue  election  of  a  fellow 
of  a  college  in  one  of  the  universities,  '^  That  by  the  statutes,  the 
visitor  of  the  college  ought  to  determine  all  controversies  con- 
cerning elections  of  fellows,  and  that  such  controversies  ought 
not  to  be  determined  elsewhere. "  ^  But  the  extent  of  the  visi- 
tor's authority  must  be  averred,  and  it  must  also  be  averred  that 
he  is  able  to  do  complete  justice.  And  where  there  is  a  trust 
created,  the  visitor  having  no  power  to  compel  performance  of 
the  trust,  relief  must  be  had  in  the  king's  courts  of  general 
jurisdiction.® 

§  719.  Upon  similar  grounds,  if  one  of  two  plaintiffs  has  no 
interest  in  the  subject-matter  of  the  suit,  the  objection  may  be 
taken  by  plea ;  and  such  a  misjoinder  will  be  a  good  defence  to 
the  whole  suit.^ 

1  Beames,  PI.  in  £q.  76-78;  Ante,  §  490-402. 

«  Ante,  §  711. 

<  Beames,  PI.  in  £q.  7& 

*  Cooper,  £q.  PL  238.  A  plea  of  this  sort  actually  put  in  by  the  Benchera  of 
Gray's  Inn,  and  allowed  by  Lord  Thurlow  in  Cunningham  v.  Wegg,  2  Bro.  Ch.  241, 
will  be  found  at  large  in  Mr.  Bearoes*s  PI.  in  Eq.  Appendix,  pp.  824-828. 

*  Mitf.  Eq.  PI.  by  Jeremy,  225,  226;  Beamet,  PI.  in  Eq.  96;  Attorney  General 
V.  Talbot,  1  Yes.  78;  8.  o.  8  Atk.  662;  Cooper,  Eq.  PL  240,  241.  «  Ibid. 

7  Makepeace  v,  Haythome,  4  Rum.  244. 
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§  720.  In  cases  of  a  bill  brought  in  a  court  of  equity  of  a 
limited  jurisdiction,  as  to  persons,  or  as  to  subject-matter,  if 
the  bill  should  allege  all  the  necessary  facts  to  establish  and 
support  that  jurisdiction,  the  defendant  may  also  negative  the 
existence  of  those  facts  by  a  plea  to  the  jurisdiction.  Courts  of 
equity  jurisdiction  of  a  limited  nature  are  not  infrequent  in 
those  states,  in  America,  which  have  not  established  a  general 
jurisdiction.*  Thus,  for  example,  in  Massachusetts,  equity 
jurisdiction  is  given  to  the  Supreme  Court  of  the  State  in  cases 
of  partnership,  (a)  In  case  of  a  suit  brought  in  that  court  by  one 
asserted  partner  i^inst  another,  alleging  the  partnership,  there 
can  be  no  doubt,  that  it  would  be  a  good  plea  to  the  jurisdiction 
to  negative  the  partnership.  But  how  far,  in  such  a  case,  an 
answer  in  support  of  the  plea  would  be  necessary  or  proper, 
must  depend  upon  the  structure  of  the  bill,  and  the  peculiar 
local  jurisprudence. 

§  721.  Bills  in  equity  in  the  courts  of  the  United  States,  pre- 
sent an  illustration  of  a  somewhat  different  nature.  By  the 
constitution  and  laws  of  the  United  States,  the  Circuit  Courts 
are  invested  with  general  equity  jurisdiction  in  cases  between 
citizens  of  different  states;  but  ordinarily  they  have  no  such 
jurisdiction  in  cases  between  citizens  of  the  same  state.  ^  In 
cases,  therefore,  where  bills  in  equity  are  brought  in  the  Circuit 
Courts,  founded  upon  the  supposed  different  citizenship  of  the 


1  ThiB  is  true,  for  example,  in  Massachusetts,  and  New  Hampshire,  and  Maine, 
and  Pennsylrania.  Qusere,  whether  such  an  exception  ought  not  to  be  taken  by 
plea;  or  whether  it  can  be  insisted  on  in  a  general  answer;  since  such  an  answer 
would  seem  to  admit  the  jurisdiction  ?  Lord  Hardwicke's  doctrine  in  Green  v. 
Rutherforth,  1  Ves.  471,  seems  the  other  way.  But  that  doctrine  was  applied,  not 
to  a  superior  court,  but  to  courts  of  a  private,  particular,  and  limited  jurisdiction. 
Even  with  this  restriction,  Mr.  Beames  doubts  its  correctness.  Beames,  PI.  in  £q. 
96,  and  cases  there  cited.  The  Supreme  Court  of  the  United  States  ha^e  made  a 
distinction  between  superior  courts  of  limited  jurisdiction  and  inferior  courts  of 
limited  jurisdiction ;  affirming  the  judgments  of  the  former  not  to  be  nullities,  eren 
if  jarisdiction  is  not  apparent  on  their  proceedings  (6).  Kempe  v.  Kennedy,  6  Crancfa, 
178 ;  Turner  v.  Bank  of  North  America,  4  Dall.  8. 

^  Ante,  §  492.  There  are  tome  exceptions ;  such  as  cases  in  equity  under  the 
patent  laws,  and  the  copyright  laws,  and  other  cases  of  a  peculiar  nature. 


(a)  The  Supreme  Judicial  and  Supe-  (6)  Harrey  v.  Tyler,  2  WaU.  828. 

rior  Courts  of  this  State  now  possess 
full  equity  powers.  Mass.  Pub.  Sts.  a 
151 ;  St.  of  1883,  c.  228. 
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parties,  the  citizenship  of  each  party,  as  plaintiff  and  as  defend- 
ant, must  be  distinctly  alleged  in  the  bill;  otherwise  the  bill 
will  be  dismissed  for  want  of  jurisdiction.  And  the  exception 
may  be  taken  advantage  of  by  demurrer,  or  by  motion.^  But  if, 
upon  the  record,  there  are  distinct  averments  of  the  citizenship 
of  the  plaintiff,  and  of  that  of  the  defendant;  so  that  upon  the 
face  of  the  bill  the  jurisdiction  attaches;  the  defendant,  if  he 
means  to  contest  the  alleged  citizenship,  must  do  it  by  a  plea  to 
the  jurisdiction,  (a)  For  he  is  not  at  liberty  to  put  the  citizen- 
ship in  issue  by  a  general  answer ;  as  such  an  answer  admits  the 
jurisdiction  of  the  court  to  inquire  into  the  general  merits  of  the 
suit  and  puts  them  in  issue.  ^ 

§  722.  Secondly ;  Pleas  to  the  person.  Pleas  to  the  person  do 
not  (as  has  been  already  observed)  necessarily  dispute  the  valid- 
ity of  the  rights,  which  are  made  the  subject  of  the  claim ;  but 
they  object  to  the  ability  of  the  parties  to  sue,  or  to  be  sued.* 
They  are  of  two  kinds:  (1.)  Pleas  to  the  person  of  the  plaintiff; 
and  (2. )  pleas  to  the  person  of  the  defendant  In  the  former  kind, 
the  following  pleas  are  usually  included,  namely:  (1.)  of  out- 
lawry; (2.)  of  excommunication;  (8.)  of  Popish  recusant  convict; 
(4.)  of  attainder;  (5.)  of  alienage;  (6.)  of  infancy;  (7.)  of  cover- 
ture ;  (8. )  of  idiocy  or  lunacy ;  (9. )  of  bankruptcy  or  insolvency ; 
(10. )  of  the  want  of  the  character,  in  which  the  plaintiff  sues. 
Of  the  latter  kind  is  the  plea,  that  the  defendant  does  not  possess 
the  character,  in  which  he  is  sued ;  such,  for  example,  as  that 
the  defendant  is  not  a  feme  sole^  or  not  heir,  or  executor,  or 
administrator,  &c. ;  in  which  character  alone  the  suit  is  main- 
tainable against  the  defendant^  Every  plea  of  either  of  these 
kinds  is  in  the  nature  of  a  plea  in  abatement^ 

1  See  Binghftm  v.  Cftbot,  3  Dall.  382;  Tarner  t?.  Enrille,  4  Dall.  7;  Turner  v. 
Bank  of  North  America,  4  DaH.  8 ;  Abercrombie  v.  Dvpais,  1  Cranch,  843 ;  SulU- 
Tan  V.  Fulton  Steamboat  Co.  6  Wheat  460 ;  Capron  v.  Van  Noorden,  2  Cranch,  126 ; 
Strawbridge  v,  Curtiss,  3  Cranch,  267 ;  Ante,  §  492. 

2  Livingston  v.  Stoiy,  11  Peters,  351,  398 ;  Dodge  v.  Perldns,  4  Mason,  485. 
<  Beames,  PI.  in  £q.  99 ;  Ante,  §  493, 494. 

«  Beames,  PI.  in  £q.  99-182 ;  Cooper,  Eq.  PI.  248 ;  Ante,  §  498-496 ;  Id.  §  51,  56, 
57,  61,  64,  67,  68. 

•  Mitf .  Eq.  PL  by  Jeremy,  224 ;  Cooper,  Eq.  PI.  242-250. 


(a)  So  when  the  olijection  is  that  the     Dinsmore  v.  Central  R.  Co.  19  Fed.  Rep 
bill  is  not  exhibited  in  good  faith,  but     158. 
oollusively  and  in  the  interests  of  oth^. 
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§  723.  The  first  three  of  the  pleas  to  the  person  of  the  plain- 
tifiE  are  generally  unknown  in  America,  and  of  very  rare  oc- 
currence in  England  in  modem  times;  and  it  seems  wholly 
unnecessary  to  dwell  on  them  in  this  place.  ^  The  fourth,  a  plea 
of  attainder,  is  also  of  rare  occurrence;  and  (as  has  been  re- 
marked) a  plea  of  this  sort  in  equity  would  probably  be  construed 
with  the  same  strictness,  as  the  like  plea  is  at  law.^  Thus,  where 
to  a  bill  for  an  account  of  personal  estate,  the  defendant  pleaded 
a  stated  account  and  conviction  of  manslaughter;  and  the  plea 
stated,  that  in  October,  1728,  in  Galloway,  A.  gave  a  mortal 
wound  to  B.,  of  which  he  languished  and  died  (but  did  not  say 
in  what  part  B.  received  the  wound);  that  it  was  tried  at  the 
assizes  of  Galloway  (but  did  not  say,  that  the  persons  who  tried 
it,  had  a  commission  of  jail  delivery,  or  that  they  were  justices 
of  oyer  and  terminer) ;  the  court  held  the  plea  to  be  insufQcient, 
and  overruled  it  The  reasons  assigned  were,  that  in  the  plea, 
the  jurisdiction  ought  to  have  been  set  forth,  and  that  the  judges 
had  a  right  to  try  the  cause ;  for,  otherwise,  it  will  not  be  strong 
enough  to  forfeit  personal  estate.  And  things  of  this  kind  can- 
not be  taken  to  a  common  intent ;  but  the  plea  must  be  judged  of 
with  the  same  strictness,  as  if  it  was  a  plea  at  common  law.^ 

§  724.  The  fifth  plea  is  alienage  of  the  plaintiff.  This  of 
course  is  generally  inapplicable,  unless  the  suit  respects  lands, 
or  the  plaintiff  is  an  alien  enemy ;  for  an  alien,  who  is  not  an 
alien  enemy,  is  under  no  disability  to  sue  for  any  personal  de- 
mand in  a  court  of  equity.  There  are,  indeed,  some  circum- 
stances, under  which  even  an  alien  enemy  is  permitted  to  sue; 
as,  where  he  is  here  under  the  license,  protection,  and  safe 
conduct  of  the  government* 

1  Wyatt,  Pr.  Reg.  826,  827 ;  Gilb.  For.  Rom.  68,  64 ;  Cooper,  Eq.  PI.  248-245. 
The  nature,  and  the  form,  and  the  proceedings  belonging  to  these  pleas,  will  be 
found  stoted  in  Mitf.  £q.  PI.  by  Jeremy,  22&-229;  Bearoes,  PI.  in  £q.  100-109; 
Cooper,  Eq.  PI.  248-246.  As  to  the  plea  of  outlawry,  see  Attorney  General  v. 
Rickards,  8  Bear.  880.  (a) 

2  Mitf.  Eq.  PI.  by  Jeremy,  229, 288 ;  Cooper,  Eq.  PI.  246,  246 ;  Beames,  PI.  in  Eq. 
109-111. 

B  Cooper,  Eq.  PI.  245,  246 ;  Burk  v.  Brown,  2  Atk.  807. 

*  Mitf.  Eq.  PI.  by  Jeremy ,  229 ;  Cooper,  Eq.  PI.  246,  247;  Beames,  PI.  in  Eq. 
112-115 ;  Ante,  §  61-56 ;  Wyatt,  Pr.  Reg.  327.  The  following  form  of  a  plea  of  an 
alien  enemy  is  given  in  Beames,  PI.  in  Eq.  p.  829 :  "  This  defendant  by  protestation, 


(a)  See  also  Taylor  v,  Wemyss,  L.  R.  8  Eq.  612. 
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§  726.  In  relation  to  the  pleas  of  infancy,  coverture,  idiocy, 
and  lunacy  of  the  plaintiff,  it  needs  only  to  be  observed,  that  if 
a  bill  is  filed  in  the  name  of  any  person  incapable  alone  of  in- 
stituting a  suit,  such  as  is  the  case  of  an  infant,  a  married 
woman,  an  idiot,  or  a  lunatic  (so  found  by  inquisition,  and 
under  guardianship),  the  defendant  may  plead  such  disability  in 
abatement  of  the  suit.  ^  (a) 

§  726.  As  to  the  ninth  plea,  that  of  bankruptcy  and  insolvency 
of  the  plaintiff,  a  few  words  may  suffice.  The  plea  is  perfectly 
good,  where  the  subject-matter  of  the  suit  has,  by  the  bank- 
ruptcy or  insolvency  of  the  party,  become  vested  in  the  as- 
signees.^ It  is  sometimes  classed  among  pleas  in  abatement  to 
the  person.^    But,  as  it  is,  in  effect  a  plea,  that  the  plaintiff  has 

not  confessing  or  acknowledging  all  or  any  of  the  matters  and  things  in  the  said 
complainant's  biU  of  complaint  mentioned  and  contained  to  be  true,  in  such  sort, 
manner,  and  form,  as  the  same  are  therein  or  thereby  stated,  charged,  alleged,  or 
set  forth,  doth  plead  thereanto,  and  for  plea  thereunto  saith,  that  the  said  complain- 
ants are  aliens,  bom  in  foreign  parts,  out  of  the  allegiance  of  our  lord  the  King  (that 
18  to  say),  the  said  complainant,  Charles  Albretcht,  in  the  territory  of  Saxony,  and 
the  said  complainant,  Charles  Delbruck,  in  the  territory  of  Westphalia ;  and  that 
the  said  complainants,  long  before  and  at  the  time  of  exhibiting  their  said  biU  of 
complaint  against  this  defendant,  were,  and  now  are,  enemies  of  our  lord  the  King, 
Toluntarily  inhabiting,  and  dwelling,  and  carrying  on  trade  within  the  realm  and 
territory  of  France,  and  within  the  allegiance,  and  under  the  government  of  the 
persons  exercising  the  powers  of  goTemment  there ;  and  that  the  persons  so  exer- 
cising the  powers  of  government  there,  then  were  and  stiU  are  at  war  with,  and 
enemies  to  our  lord  the  King ;  and  tliat  the  said  complainants  then  were,  and  now 
are,  adhering  to  the  said  enemies ;  and  this  defendant  doth  therefore  plead  the  mat- 
ters aforesaid  to  the  said  complainants'  bill,  and  the  relief  and  discovery  thereby 
sought  i  and  he  humbly  hopes  to  be  hence  dismissed  with  his  reasonable  costs  in 
this  behalf  sustained."  This  is  the  plea,  which  was  used  in  Albretcht  r.  Sussmann, 
2  Ves.  &  B  328,  and  was  allowed  by  Lord-Chancellor  Eldon.  A  similar  plea  will  be 
found  in  Van  Heythuysen's  £q.  Drafts.  448. 

1  Mitf.  Eq.  PL  by  Jeremy.  229,  280 ;  Cooper,  Eq.  PL  248 ;  Beames,  PL  in  Eq. 
116-118  ;  Wyatt,  Pr.  Reg.  826.  See  also  Wartnaby  ».  Wartnaby.  Jaa  877;  Ante, 
§  66-67,  406. 

«  Mitf.  Eq.  PI.  by  Jeremy,  282;  Bowser  r.  Hughes,  1  Anst.  101.  See  also  Tarie- 
ton  V.  Hornby,  1  T.  &  Coll.  172;  Ante,  §  496,  and  the  cases  there  cited ;  2  Dan.  Ch. 
Prac.  101, 102 ;  Kirkman  v.  Andrews,  4  Beav.  664. 

«  Cooper,  Eq.  PL  248.  Mr.  Beames  says,  that  Lord  Kedesdale  places  this  plea 
under  the  head  of  pleas  in  abatement.    Beames,  PL  in  Eq.  120.    I  do  not  find  this 


(a)  After  an  answer  and  replication  alleging  the  plaintiff's  lunacy,  but  not 

thereto  are  filed,  a  plea  on  the  ground  of  alleging  that  the  fact  has  been  found  by 

disability  cannot  be  maintained  unless  inquisition,  or  that  any  committee  has 

leave  is  obtained  to  withdraw  the  answer,  been    appointed,  is  bad.     Dudgeon  n.    ^ 

Bush  V.  Linthicttm,  60  Md.  844.    A  plea  Watson,  28  Fed.  Rep.  161. 
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no  title,  or  that  the  title,  which  he  had,  has  been  transferred  to 
others,  it  seems,  so  far  as  the  plaintiff  is  concerned,  to  be  a 
plea  in  bar.  But  it  is  so  no  further  than  he  is  concerned ;  be- 
cause it  does  not  deny  the  right  to  sue,  as  existing  in  another 
person,  nor  dispute  the  validity  of  the  rights,  which  are  made 
the  subject  of  the  existing  suit.^  It  seems,  that  in  a  plea  of 
bankruptcy,  all  the  facts  and  circumstances,  which  are  necessary 
to  establish  the  sufficiency  of  the  proceedings  in  bankruptcy,  and 
to  show  the  party  to  be  lawfully  declared  a  bankrupt,  must  be 
specially  set  forth.  It  is  not  enough,  in  a  plea  of  this  sort,  to 
allege  that  a  commission  of  bankruptcy  was  duly  issued  against 
the  plaintiff,  under  which  he  was  duly  found  and  declared  a 
bankrupt^  It  seems,  however,  not  to  be  absolutely  necessary, 
that  the  defendant  should,  in  his  plea  of  the  bankruptcy  of  the 
plaintiff,  allege  all  the  necessary  successive  facts  positively,  or 
as  within  his  own  knowledge.  But  he  may  allege,  that  he  has 
been  informed,  and  believes,  that  the  plaintiff  has  become  bank- 
rupt, and  then  to  state  the  facts  in  succession  upon  which  the 
bankruptcy  is  rested ;  for  the  defendant  cannot  be  presumed  to 
have  any  personal  knowledge  thereof.* 

§  727.  As  to  the  tenth  pl^a  to  the  person  of  the  plaintiff, 
namely,  that  the  plaintiff  is  not  the  person  he  pretends  to  be 
in  his  bill,  or  that  he  does  not  sustain  the  character  which  he 
assumes,  although  it  is  a  negative  plea,  yet  it  is  good  in  abate- 
ment of  the  suit.^  Thus  where  a  plaintiff  sued  in  the  character 
of  administrator,  a  plea,  that  he  was  not  administrator,  was 
held  good.^  So,  where  a  plaintiff  entitled  himself  as  adminis- 
trator in  the  bill,  a  plea,  that  the  supposed  intestate  was  living, 

to  be  ooirect  Lord  Redesdale  apparently  places  it  as  a  plea  in  bar  under  bis  fifth 
head ;  namely,  that  the  plaintiff  has  no  interest  in  the  subject,  or  no  right  to  institute 
a  suit  concerning  it.  Mitf.  Eq.  PI.  by  Jeremy,  220,  221,  231,  232.  Mr.  Cooper 
arranges  it  under  the  head  of  pleas  to  the  person.  It  seems,  that  a  plea  of  bank- 
ruptcy of  the  plaintiff  must  be  put  in  on  oath.  Joseph  v.  Tuckey,  2  Cox,  44;  Mitf.- 
Eq.  PI.  by  Jeremy,  282,  note  (o). 

1  Beames,  PI.  in  Eq.  119, 120 ;  Tarleton  v.  Hornby,  1  F.  Jb  Coll.  172. 

s  Carleton  v.  Leighton,  3  Mer.  667 ;  Beames,  PI.  m  Eq.  118, 119. 

*  Kirkman  v.  Andrews,  4  Beay.  664.  See  also  Mitf.  Eq.  PI.  by  Jeremy,  297 ; 
Small  V.  Attwood,  1  Y.  &  Coll.  39;  Drew  v.  Drew,  2  Yes.  &  B.  162;  Poole  9.  Poole, 
Tounge,  831 ;  Van  Heyth.  Eq.  Drafto.  447. 

«  Mitf.  Eq.  PI.  by  Jeremy,  230;  Beames,  PI.  hi  Eq.  120, 121, 122 ;  Cooper,  Eq.  PL 
240,  250 ;  Ante,  §  496. 

•  Ibid.    See  Ord  V.  Huddleston,  2  Dick.  610 ;  Gun  v.  Prior,  1  Cos,  19a 
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was  held  good.  ^  So,  a  plea  to  a  bill  by  a  plaintiff,  claiming  as 
heir,  that  the  plaintiff  is  not  heir,  has  been  held  good.^  So,  if 
a  plaintiff  should  sue  as  a  partner,  a  plea  that  he  is  not  a  part- 
ner, would  be  good.*  So,  to  a  bill  by  a  plaintiff,  as  a  creditor  of 
an  estate,  a  plea,  that  he  is  not  a  creditor,  and  that  the  deceased 
was  not  indebted  to  him,  would  be  good.^  So,  if  a  person 
should  sue  as  plaintiff,  in  the  character  of  a  widow,  for  dower, 
a  plea  of  ne  unques  aeeauple^  that  is  to  say,  a  plea,  that  the 
plaintiff  and  her  supposed  husband  were  never  lawfully  joined 
in  matrimony,  would  be  a  good  plea.*  So,  to  a  bill  brought  by 
an  executor  before  probate  of  the  will,  a  plea,  that  the  will  has 
not  been  proved,  would  be  good.®  So,  if  a  feme  covert  should 
sue  alone  in  her  own  name,  the  coverture  may  be  pleaded 
in  abatement  "^  So,  a  plea  that  the  plaintiff,  or  one  of  the 
plaintiffs,  is  a  fictitious  person,  or  was  dead  at  the  commence- 
ment of  the  suit,  would  be  a  good  plea  in  abatement  of  the 
suit.® 

§  728.  The  principle  of  the  plea  may  be  properly  stated  in  a 
more  comprehensive  form ;  namely,  the  want  of  interest  of  the 
plaintiff  in  the  subject-matter.  Interest  in  the  subject-matter 
of  the  suit,  or  a  right  to  the  thing  demanded,  and  a  proper  title 
to  institute  the  suit,  are  essentially  necessary  to  maintain  the 
bill.  If  the  objection  is  apparent  upon  the  face  of  the  bill,  it 
may,  and  indeed  it  ought  to  be,  taken  by  way  of  demurrer.  But 
a  title,  apparently  good,  may  be  stated  in  a  bill;  and  yet  the 
plaintiff  may  not  really  have  the  title  he  states ;  either  because 
he  misrepresents  himself,  which  has  been  considered  under  the 
last  head,  or  because  he  suppresses  some  circumstances  respect- 
ing his  title,  which,  if  disclosed,  would  show,  either  that 
nothing  was  ever  vested  in  him,  or  that  the  title,  which  he  had, 
has  been  transferred  to  another;  and  this  defect  the  defendant 

1  n>id.  Sir  Thomas  Sewel,  in  Ord  v.  Haddleston,  2  Dick.  510,  seemed  to  thinic 
•this  was  a  plea  in  bar,  and  not  in  abatement    See  Beames,  PL  in  £q.  122. 

s  Beames,  PI.  in  £q.  12d-129.  See  Id  Vet.  264, 266;  Ante,  §  668 ;  Drew  v.  Drew, 
2  Vesi  &  B.  150 ;  Newman  v.  WaUis,  2  Bro.  Ch.  148,  and  Mr.  Belt's  note;  Hall  v. 
Nojes,  8  Bro.  Ch.  483. 

*  Sanders  v.  King,  6  Mad.  61 ;  Drew  v.  Drew,  2  Yes.  &  B.  159. 

*  Tbring  v,  Edgar,  2  Sim.  &  Stn.  274. 

*  Poole  V.  Poole,  Tounge,  831. 

*  Simons  v.  Milman,  2  Sim.  241. 
7  Wyatt,  Pr.  Reg.  326. 

*  Cooper,  £q.  PL  249 ;  Beames,  PL  in  Eq.  122. 
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may  show  by  plea  in  bar  of  the  suit^  As,  if  a  plaintiff  claims 
as  a  purchaser  of  a  real  estate ;  and  the  defendant  pleads,  that 
he  is  a  Papist,  and  incapable  of  taking  by  purchase;  or  if  a 
plaintiff  claims  a  property  under  a  title,  which  accrued  previous 
to  a  conviction  of  himself,  or  of  the  person  under  whom  he 
claims,  of  some  offence,  which  occasioned  a  forfeiture ;  or,  if  a 
plaintiff  sets  up  a  title,  which  accrued  previous  to  his  bank- 
ruptcy :  this,  or  any  other  defective  title  to  the  matter,  claimed 
by  the  bill,  if  the  defendant  by  plea  shows  the  defect^  will  be  a 
good  bar  to  the  suit.*'' 

§  729.  A  plea  of  conviction  of  any  offence,  which  occasions 
forfeiture,  such  as  manslaughter,  must  (as  we  have  seen)  be 
pleaded  with  equal  strictness  as  a  plea  of  the  same  nature  at 
common  law.^  But,  if  a  plea  goes  to  show,  that  no  title  was  ever 
vested  in  the  plaintiff,  although  for  that  purpose  it  states  an 
offence  committed,  a  conviction  of  the  offence  is  not  essential  to 
the  plea,  and  the  same  strictness  is  not  required,  as  in  a  case 
of  forfeiture.^  Thus,  in  the  Exchequer,  to  a  bill  seeking  a  dis- 
covery of  the  owners  of  a  ship  captured,  and  the  payment  of  a 
ransom,  the  defendants  pleaded,  that  the  captor  was  a  natural- 
born  subject,  and  the  capture  an  act  of  piracy.  Although  the 
Barons  at  first  thought,  that  the  plea  could  not  be  supported, 
unless  the  plaintiff  had  been  convicted  of  piracy,  and  the  record 
of  the  conviction  had  been  annexed  to  the  plea ;  yet  they  were 
finally  of  opinion,  that  as  the  plea  showed  that  the  capture  was 
not  legal,  and  that,  therefore,  no  title  had  ever  been  vested  in 
the  plaintiff,  the  plea  was  good;  and  they  allowed  it  accord- 
ingly.* Pleas  of  want  of  title,  generally  extend  to  discovery  as 
well  as  to  relief.® 

§  730.  It  cannot  often  be  necessary  to  make  defence  on  the 
ground  of  want  of  title  by  way  of  plea ;  for  if  facts  are  not  stated 
in  the  bill,  from  which  the  court  will  infer  a  title  in  the  plain- 
tiff, although  the  bill  does  contain  an  assertion  that  the  plaintiff 
has  a  title,  the  defendant  may  demur ;  the  averment  of  title  in 

1  Mitf.  Eq.  PI.  by  Jeremy,  231,  282. 

*  Mitf.  Eq.  PI.  by  Jeremy,  232, 288 ;  Ck>oper,  Eq.  PI.  165-170 ;  Beunea,  PI.  in  Eq. 
120-129;  Ante,  §  260,  261,  496,  496,  608-610. 

«  Ante,  §  723. 

«  Mitf.  Eq.  PL  by  Jeremy,  282,  233 ;  Cooper,  Eq.  PI.  246 ;  Beames,  PI.  in  Eq.  lia 

•  ibid, 
8  Ibid. 
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the  bill  being,  not  of  a  fact,  but  of  the  consequence  of  facts.  ^ 
Thus,  where  a  plaintiff  stated  an  incumbrance  on  a  real  estate, 
of  which  he  was  devisee,  and  averred,  that  it  was  the  debt  of  the 
testator,  and  prayed  that  it  might  be  paid  out  of  the  testator's 
personal  estate,  in  ease  of  the  real  estate  devised ;  the  defendant 
having  pleaded,  that  the  testator  had  done  no  act,  by  which  he 
made  it  his  own  debt,  the  plea  was  overruled ;  because  whether 
it  was  his  debt,  or  not,  was  matter  of  inference  from  the  facts 
stated  in  the  bill,  and  therefore  the  proper  defence  was  by  de- 
murrer. Accordingly,  the  defendant  afterwards  demurred,  and 
the  demurrer  was  allowed.* 

§  731.  In  treating  of  demurrers,  notice  has  been  taken,  that, 
although  a  plaintiff  has  an  interest  in  the  subject  of  a  suit,  and 
a  right  to  institute  a  suit  concerning  it,  yet  he  may  have  no 
right  to  call  upon  the  defendant  to  answer  his  demands ;  and  it 
has  been  also  observed,  that  this  happens,  where  there  is  a  want 
of  privity  of  title  between  the  plaintiff  and  defendant  It  would, 
probably,  be  difficult  to  frame  a  bill,  which  was  really  liable  to 
objection  on  this  head,  so  artfully,  as  to  avoid  a  demurrer.  But, 
if  such  a  bill  could  be  framed,  it  should  seem,  that  the  defence 
might  be  made  by  plea.* 

§  732.  In  the  next  place,  as  to  pleas  in  abatement  to  the 
person  of  the  defendant  Although  persons,  who  are  outlawed, 
and  excommunicated,  attainted,  <&c.,  cannot  plead  their  own  dis- 
abilities to  a  bill  brought  against  them ;  yet  it  will  be  a  good 
plea  in  abatement,  that  the  defendant  is  not  the  person  he  is 
alleged  to  be,  or  that  he  does  not  sustain  the  character  which  he 
is  alleged  to  bear  in  the  bill.*  Thus,  for  example,  if  a  defend- 
ant is  sued  as  a  feme  covert^  or  as  a  feme  sohj  or  as  heir,  or  as 
executor,  or  administrator,  or  as  partner ;  in  every  such  case  it 
would  be  a  good  plea,  that  the  defendant  did  not  bear  the  char- 
acter, which  was  so  alleged  in  the  bill.^    The  like  rule  will 

1  Mitf.  £q.  PI.  by  Jeremy,  233, 284.  Where  the  plaintiff  by  his  bill,  showed  that 
he  had  no  interest,  the  defendant  was  allowed  (the  time  for  demurrer  having  ex- 
pired) to  plead  a  general  release  by  the  plaintiil.    Stooke  v.  Vincent,  1  Coll.  627. 

a  Ibid. 

»  Mitf.  Eq.  PI.  by  Jeremy,  284 ;  Ante,  §  618-618. 

«  Mitf.  Eq.  PI.  by  Jeremy,  234,  236 ;  Cooper,  Eq.  PI.  260;  Beames,  PI.  in  Eq. 
129,  ISO. 

•  Mitf.  Eq.  PI.  by  Jeremy,  284, 236 ;  Cooper,  Eq.  PI.  260 ;  Beames,  PI.  in  Eq.  129, 
180;  Sanders  v.  King,  6  Mad.  61 ;  s.  c.  2  Sim.  &  Stu.  277 ;  Drew  v.  Drew,  2  Yes.  & 
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apply  to  a  defendant,  who  has  become  a  bankrupt  before  the  suit 
brought,  and  all  his  interest  in  the  subject  has  passed  to  his 
assignees.  But  in  many  cases,  he  may  still  be  a  proper  party.  ^ 
And  if  he  has  become  bankrupt  since  the  bill  has  been  pending, 
then  he  may  plead  or  show  his  bankruptcy,  not  as  an  absolute 
defence,  but  to  show  that  his  assignees  should  be  parties.' 

§  733.  It  seems  to  have  been  considered  as  more  convenient 
for  a  defendant,  under  these  latter  circumstances,  to  put  in  an 
answer,  alleging  the  mistake  in  the  bill,  and  praying  the  judg- 
ment of  the  court,  whether  he  should  be  compelled  further  to 
answer  the  bill,  but  this,  in  fact,  amounts  to  a  plea,  although  it 
may  not  bear  the  title ;  and  a  plea  has  been  considered  as  the 
proper  defence.^ 

§  734.  Upon  an  analogous  ground,  if  the  defendant  has  not 
that  interest  in  the  subject  of  a  suit,  which  can  make  him  liable 
to  the  demands  of  the  plaintiff,  and  the  bill  alleging  that  he 
has,  or  claims  an  interest,  avoids  a  demurrer,  he  may  plead  the 
matter  necessary  to  show  that  he  has  no  interest,  if  the  case  is 
not  such,  that  by  a  general  disclaimer,  he  can  satisfy  the  suit. 

B.  169.  See  Griffith  v.  Bateman,  Rep.  Temp,  finch,  884 ;  Wyatt,  Pr.  Reg.  826. 
[Where  the  bill  aUeged  that  the  defendant  had  been  appointed  executor,  had  duly 
proved  the  will,  was  the  sole  personal  representative  of  A.  (the  testator),  and  as  such 
executor  had  possessed  himself  of  real  and  personal  estate  of  A.,  more  than  sufficient 
to  answer  the  plaintifTs  claim  against  the  estate,  and  the  defendant  put  in  a  plea, 
denying  that  he  had  proved  the  will  or  had  ever  administered  the  goods  of  A ^  as 
such  executor  as  in  the  bill  alleged,  it  was  held  that  the  allegation  of  possession  of 
the  assets  of  A.,  was  not  covered  by  the  averments  in  the  plea,  and  the  plea  was 
overruled  as  insufficient.  Hinde  v.  Skelton,  2  H.  &  M.  690.  A  question  of  former 
adjudication  of  the  same  subject-matter  between  the  same  parties  cannot  be  raised  by 
demurrer  to  the  bill,  unless  it  avers  that  every  thing  in  controversy,  as  the  foundation 
of  relief,  was  in  controversy  in  the  former  suit.  Moss  v,  Anglo-Egyptian  Navigation 
Co.  L.  R.  1  Ch.  108.] 

1  Ante,  §  897. 

3  Langley  v.  Fisher,  10  Sim.  345. 

»  Mitf  Eq.  PI.  by  Jeremy,  286,  809,  811,  812,  884 ;  Cooper,  Eq.  PL  250 ;  Wyatt, 
Pr.  Reg.  827.  The  following  form  of  a  plea  by  the  defendant,  that  he  is  not  execu- 
tor, is  in  Van  Heythuysen's  Equity  Draftsman,  p.  444 :  "  This  defendant,  by  protea- 
tation  to  all  the  discovery  and  relief  sought  and  prayed  by  the  complainant's  said 
bill,  he,  this  defendant  doth  plead,  and  for  plea  he  saith,  that  he,  this  defendant,  is 
not  executor  or  administrator  in  the  bill  mentioned,  or  the  legal  representative  of  the 
said  B.,  which  said  representative  or  representatives  ought  to  be  made  party  or  par- 
ties to  the  complainant's  said  bill,  as  this  defendant  is  advised.  All  which  matters 
and  things  this  defendant  avers  to  be  true,  and  pleads  the  same  to  the  said  bill,  and 
humbly  demands  the  judgment  of  this  honorable  court,  and  humbly  prays  to  be  dia- 
missed,  with  his  reasonable  costs/'  &c. 
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Thus,  where  a  witness  to  a  will  was  made  a  defendant  to  a  bill 
brought  by  the  heir-at-law,  to  discover  the  circumstances  attend- 
ing tiie  execution ;  and  the  bill  contained  a  charge  of  pretence  of 
interest  by  the  defendant ;  although  a  demurrer  for  want  of  in- 
terest was  overruled,  because  it  admitted  the  truth  of  the  charge 
to  the  contrary  in  the  bill;  yet  the  court  declared  an  opinion, 
that  a  defence  might  have  been  made  by  plea.^ 

§  785.  Thirdly ;  Pleas  to  the  bill,  or  frame  of  the  bill.  Such 
pleas  differ  from  pleas  to  the  jurisdiction,  as  they  do  not  dispute 
the  original  power  of  the  court  to  take  cognizance  of  the  particu* 
lar  matter,  but  tacitly,  in  some  instances,  admit  it.  And  they 
differ  from  pleas  to  the  person,  by  admitting  the  plaintiff's 
ability  to  sue,  and  the  defendant's  liability  to  be  sued,  although 
they  object  to  the  suit  as  framed,  or  contend,  that  it  is  unneces- 
sary. They  likewise  differ  from  pleas  in  bar;  because  they  do 
not  deny  the  validity  of  the  right,  which  is  made  the  subject  of 
the  suit ;  although  they  contend,  that  the  right  ought  not  to  be 
canvassed  on  the  existing  record.  They  seem,  indeed,  to  bear 
a  considerable  resemblance  to  those  pleas  at  law,  which  are  in 
abatement  to  the  action  of  the  writ,  of  which  the  following  are 
stated  as  instances :  that  there  is  another  action  pending  for  the 
same  cause ;  that  the  action  itself  is  prematurely  brought ;  and 
that  the  acticm  is  misconceived.^  These  pleas  have  been  ar- 
ranged under  the  following  heads:   (1.)  Plea  of  another  suit 

1  Mitf.  Eq.  PI.  by  Jeremy,  235 ;  Cooper,  Eq.  PL  250 ;  Ante,  §  262,  619,  520 ; 
Beames,  PL  in  Eq.  131, 132.  The  decision  in  Plummer  c.  May,  1  Ves.  426,  teems 
perfectly  correct,  becfmse  of  the  charge  in  the  bill,  tbat  the  defendant  pretended  to 
■ome  right  or  interest  under  the  will ;  which  the  demurrer  admitted.  If  no  such 
pretence  had  been  alleged,  then  a  demurrer  would  have  been  good.  But  a  plea,  in 
this  case,  denying  the  interest,  supported  by  an  answer,  denying  the  claim  of  any 
interest,  would  have  been  good.  n>id.  Mr.  Cooper  has  said:  "But  it  has  been 
since  determined,  that  a  demurrer  to  such  bill  will  be  also  good ;  and  it  la  now  set- 
tled, that  a  defendant  of  this  sort  may  make  his  defence  either  by  plea  or  demurrer." 
Cooper,  Eq.  PI.  251.  But  this  is  not  quite  an  accurate  statement.  It  is  true  only, 
where  there  are  no  facts  stated  in  the  bill,  which  require  an  answer ;  and  it  is  appar- 
ent on  the  face  of  a  bill,  that  the  defendant  is  a  mere  witness,  without  any  claim  of 
interest  In  such  a  case,  if  the  defendant  does  not  plead,  or  demur,  but  answers,  it 
seems,  that  he  must  answer  fully.  See  Cookson  v.  Ellison,  2  Bro.  Ch.  252,  and  Mr. 
Belt's  note ;  Fenton  v,  Hughes,  7  Yes.  287,  280,  290;  Beamee,  PI.  in  Eq.  181,  note 
(4).  In  relation  to  the  plea  of  want  of  interest  in  the  defendant,  it  is  put  by  Mr. 
Beames  and  Mr.  Cooper  as  a  plea  in  abatement  But  it  seems  also  to  partake  of 
tlie  character  of  a  plea  in  bar,  and  is  arranged  by  Lord  Redesdale,  as  a  plea  in  bar. 
Mitf.  Eq.  PL  by  Jeremy,  220,  221, 281,  282. 

*  Beamee,  PI.  in  Eq.  188. 
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depending  in  a  court  of  equity  for  the  same  matter; (a)  (2.) 
Plea  of  want  of  proper  parties;  (3.)  Plea  of  multiplicity  of 
suits ;  (4. )  Plea  of  multifariousness,  or  joining  and  confounding 
distinct  matters  in  one  suit.^ 

§  786.  First ;  the  pendency  of  another  suit  This  plea  corres- 
ponds with  the  ezceptio  litis  pendentis  of  the  civilians.*  It  is 
analogous  to  the  plea  of  the  common  law,  that  there  is  another 
action  pending ;  and  is,  in  most  respects,  governed  by  the  same 
principles.^  The  plea  is  generally  applicable  to  the  case  of  an- 
other suit,  depending  in  the  same  court  of  equity,  or  in  some 
other  court  of  equity.*  An  exception  to  the  plea  may  properly 
be  allowed  in  the  case  of  a  suit  depending  in  an  inferior  court 
of  equity,  the  effect  of  which  the  defendant  has  avoided  by  going 
out  of  the  jurisdiction;  or  whenever,  from  other  peculiar  cir- 
cumstances, the  inferior  court  cannot  do  complete  justice,  as 
wanting  a  jurisdiction  to  reach  the  parties,  or  to  reach  the 
subject-matter.* 

§  737.  In  a  plea  of  this  sort,  there  are  several  matters,  which 
are  essential  to  its  sufficiency.  In  the  first  place,  the  plea 
should  set  forth,  with  certainty,  the  commencement  of  the  for- 
mer suit,  its  general  nature  and  character  and  objects,  and  the 


1  Beamet,  Fl.  in  Eq.  Ift4-168.  Lord  Bedesdale  treats  the  first  of  these  pleas 
under  the  head  of  pleas  in  bar.  Mitf.  Eq.  PI.  by  Jeremy,  220, 221, 256,  280.  It  is 
also  put  by  Lord  Chief  Baron  Gilbert,  as  a  peremptory  plea.  Gilb.  For.  Rom.  58. 
Mr.  Beames,  remarking  upon  this  plea,  says :  "  It  is,  perhaps,  not  yery  easy  to  dis- 
coYer  a  reason,  why  it  sliould  be  ranked  as  a  plea  in  bar  in  equity,  although  it  has 
been  generally  so  classed.  It  certainly  is,  in  one  sense,  a  plea  in  bar,  because  it  is  a 
bar  to  the  particular  suit.  But  in  that  sense,  not  only  some  of  the  pleas  to  the 
jurisdiction,  but  some  of  those  to  the  person,  may  be  said  to  be  pleas  in  bar.  But 
neither  those  pleas,  nor  the  plea  under  discussion,  attempt  to  deny  the  existence  of 
the  right,  made  the  subject  of  suit,  or  contend,  that  it  is  Tested  in  the  defendant, 
which  are,  as  I  conceive,  of  the  essential  and  distinctive  qualities  of  a  plea  in  bar." 

3  Beames,  PL  in  Eq.  184 ;  Voet  ad  Pand.  Lib.  44,  tit.  2.  §  7. 

•  Beames,  PI.  in  Eq.  186 ;  Foster  v.  Vassall,  8  Atk.  589. 

«  Mitf.  Eq.  PL  by  Jeremy,  246;  Cooper,  Eq.  PI.  272;  Beames,  PI.  in  Eq.  189- 
144 ;  Gilb.  For.  Rom.  55. 

*  Mitf.  Eq.  PL  by  Jeremy,  244;  Beames,  PI.  in  Eq.  142-144;  Cooper,  Eq.  PL 
274. 


(a)  In  equity  this  defence  is  to  be  tal  unsoundness,  ftc.,  of  bringing  the  suit, 

made  by  plea,  not  by  answer,     l^erce  v,  is  to  be  made  in  the  same  manner.  Hi)yt 

Feagans,  80  Fed.  Rep.  587;  Battell  v.  v.  Hoyt,  58  Vt  588;  ante,  §  725l    St^ 

Matot,  58  Vt  271.    The  objection  that  Oregonian  Ry.  Co.  v.  Oregon  Ry.  &  N. 

the  plaintiff  is  incapable,  because  of  men-  Co.  10  Sawyer,  404. 
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relief  prayed.^  In  the  next  place,  the  plea  should  aver,  and  so 
the  fact  should  be,  that  the  second  suit  is  for  the  same  subject- 
matter  as  the  first.  And,  therefore,  a  plea,  which  did  not  ex- 
pressly aver  this,  although  it  stated  matter  tending  to  show  it, 
was  considered  as  bad  in  point  of  form,  and  overruled  upon 
argument.'  In  the  next  place,  it  should  state,  not  only,  that 
the  same  issue  is  joined  in  the  former  suit,  as  in  the  suit  now 
before  the  court,  and  that  the  subject-matter  is  the  same,  but 
also,  that  the  proceedings  in  the  former  suit  were  taken  for  the 
same  purpose,^  (a)  In  the  next  place,  the  plea,  should  aver, 
that  there  have  been  proceedings  in  the  suit;  such  as  an  appear- 
ance, or  process  requiring  an  appearance  at  least.  ^  This  is 
analogous  to  the  rule  in  the  Civil  Law,  as  to  what  shall  consti- 
tute the  pendency  of  a  suit  "  Coepta  autem  est  atque  ita  pendere 
lis  alibi  censetur  non  modo  si  litis  contestatio  jam  facta  sit,  sed 
et  si  sola  citatio,  sen  in  jus  vocatio  utpote  quae  preventionem 
inducit."*  On  this  ground,  where  a  bill  was  brought  against 
the  defendants,  who  were  partners  in  trade,  for  several  shares  in 
their  stock ;  and  the  plaintiff  in  such  suit  afterwards  sold  one- 
sixth  part  of  what  he  was  entitled  to,  to  another  person,  who 

1  Foster  v.  VaaeaU,  8  Atk.  680,  690 ;  Cooper,  £q.  PI.  272, 273. 
3  Devie  v.  Brownlow,  2  Dick.  611 ;  Mitf.  £q.  PI.  by  Jeremy,  246;  Beames,  PI.  in 
£q.  186. 

*  BehreDe  v,  Sieveking,  2  Myl.  &  Cr.  602.  Lord  Cottenham,  in  giving  judgment 
in  tliis  case  said :  "  Tliat  in  order  to  support  the  plea,  it  was  necessary  to  sliow  tliat 
the  proceedings,  in  which  the  plaintiffs  were  alleged  to  have  failed,  were  taken  for 
the  same  purpose  as  the  present  suit ;  for  the  issue  might  have  been  the  same,  while 
the  object  was  different ;  and  the  circumstance,  that  the  matter  had  been  tried,  as  a 
matter  of  evidence,  could  not  be  conclusive.  The  defendant  had  to  show,  that  the 
subject-matter  was  the  same ;  that  the  right  came  in  question  before  a  court  of  com- 
petent jurisdiction  ;  and  that  the  result  was  conclusive,  so  as  to  bind  the  judgment 
of  every  other  court.  His  lordship  added,  that  it  was  in  the  plea  alone,  that  any 
statement  of  the  bill  of  proof  or  of  the  proceedings  taken  upon  it  was  to  be  found ; 
but  that  the  plea  left  the  court  in  ignorance  upon  the  question,  whether  the  proceed- 
ings, which  it  alleged  to  have  taken  place  in  the  Lord  Mayor's  court,  were  conclu- 
sive, even  in  that  court.  His  lordship  thought,  that  the  plaintiff  could  not  have 
taken  issue  upon  the  plea,  and  that  no  question  was  stated  in  the  plea  upon  which 
his  lordship  could  ask  for  the  opinion  of  the  Recorder." 

*  Mitf.  Eq.  PI.  by  Jeremy,  246,  247 ;  Beames,  PI.  in  Eq.  187 ;  Cooper,  Eq.  PL  272 ; 
Moor  V.  Welsh  Copper  Co.  1  Eq.  Abr.  89,  pi.  14 ;  Anon.  1  Vem.  818. 

ft  Beames,  Fl.  in  Eq.  187, 188 ;  Voet  ad  Pand.  Lib.  44,  tit  2,  J  7. 


(a)  See    Phosphate    Sewage   Co.  o.     Mich.  168 ;  Cole  v,  Flitcraft,  47  Md.  812,* 
Molleson,  1  App.    Cas.  780;   Riley  v.     BaUer  v.  Ratzer,  2  Abb.  N.  Cas.  461. 
Lyons,  11  Heisk.  246 ;  Eaton  v.  Eaton,  68 
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now  brought  his  bill  for  such  sixth  part ;  the  defendants  pleaded 
the  former  bill,  and  that  such  first  suit  was  still  depending. 
But,  because  the  plea  did  not  aver  that  the  defendants  had 
appeared  to  the  former  suit,  or  put  in  their  answer,  or  that  they 
were  so  much  as  served  with  process  to  appear,  the  plea  was 
disallowed.^  In  the  next  place,  the  plea  should  regularly  aver, 
that  the  former  suit  is  still  depending ;  for  this  seems  an  essen- 
tial ingredient  to  the  validity  of  the  plea.* 

§  738.  It  is  not  necessary  to  the  sufiiciency  of  the  plea,  that 
the  former  suit  should  be  precisely  between  the  same  parties,  as 
the  latter,  (a)  For,  if  a  man  institutes  a  suit,  and  afterwards 
sells  part  of  the  property  in  question  to  another,  who  files  an 
original  bill,  touching  the  part  so  purchased  by  him,  a  plea  of 
the  former  suit  depending,  touching  the  whole  property,  will 
hold.^  So,  where  one  part-owner  of  a  ship  filed  a  bill  against 
the  ship's  husband  for  an  account ;  and  afterward  the  same  part- 
owner  and  the  rest  of  the  owners,  filed  a  bill  for  the  same  pur- 
pose ;  the  pendency  of  the  first  suit  was  held  a  good  plea  to  the 
last;  for  although  the  first  bill  was  insuflicient  for  want  of 
parties,  yet  by  the  second  bill  the  defendant  was  doubly  vexed 
for  the  same  cause.  ^  Where  there  is  a  plea  of  the  pendency  of 
a  former  suit,  it  is  irregular  to  reply  to  the  plea,  the  proper 
course  being  to  obtain  a  reference  of  the  plea  to  a  master,  to 
ascertain  and  report  whether  both  suits  are  substantially  the 
same.^    The  course,  which  the  coui*t  has  taken,  where  the  sec- 

1  Moor  V.  Welsh  Copper  Co.  1  Eq.  Abr.  89,  pi.  14 ;  Cooper,  Eq.  PL  272. 

«  Mitf .  Eq.  PI.  by  Jeremy,  247 ;  Cooper,  Eq.  PI.  272 ;  Beames,  PI.  in  Eq.  188, 
139.  Lord  Redesdale  says,  that  it  has  been  held,  that  a  positive  averment,  that  the 
former  suit  is  depending,  is  not  necessary ;  Mitf.  Eq.  PI.  by  Jeremy,  247 ;  and  he 
cites  Urlin  v.  Hudson,  1  Vern.  882,  which  certainly  seems  to  support  his  statement; 
although  the  averment  there  was,  "  which  suit  is  still  depending  for  aught  he  (the 
defendant)  knows  to  the  contrary."  However,  it  seems  very  doubtful  if  this  case  is 
sound  law.  Mr.  Beames  and  Mr.  Cooper  both  appear  to  doubt  it.  Beames,  PI.  in 
Eq.  138,  189 ;  Cooper,  Eq.  PI.  272. 

«  Mitf.  Eq.  PI.  by  Jeremy,  248 ;  Cooper,  Eq.  PI.  273 ;  Beames,  PL  in  Eq.  139, 
140. 

*  Ibid. 

«  Jones  V.  Segueira,  1  Phill.  82;  Post,  §  743. 


(a)  In  a  suit  for  infringement  of  a  defendant's  agent»  does  not  make  the 

patent  against  two  defendants  a  plea  of  alleged  principal  the  only  true  defendant, 

another  suit  pending  between  the  same  and  is  bad.     Estes  v,  Worthington,  24 

plaintiff  and  one  of  these  defendants,  Blatch.  343. 
which  avers  that  the  other  is  only  that 


r 
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ond  bill  haB  appeared  to  embrace  the  whole  subject  in  dispute, 
more  completely  than  the  first,  has  been  to  dismiss  the  first  bill 
with  costs,  and  to  direct  the  defendant  in  the  second  cause  to 
answer,  upon  being  paid  the  costs  of  a  plea  allowed ;  which  puts 
the  case  on  the  second  bill  in  the  same  situation,  as  it  would 
have  been  in,  if  the  first  bill  had  been  dismissed  before  filing 
the  second.^ 

§  739.  There  are  some  cases,  however,  to  which  the  pendency 
of  the  plea  of  a  former  suit  will  not  properly  apply,  even  where 
it  may  be  for  the  same  subject-matter.  Thus,  where  the  effect 
of  the  second  suit  cannot  be  had  in  the  former,  this  plea  will 
not  hold ;  nor  where  the  second  bill,  brought  by  a  different  per- 
son, although  for  the  same  matter,  as  far  as  concerns  the  founda- 
tion of  the  demand,  is  for  a  different  equity ;  nor  where,  although 
the  second  suit  is  brought  by  the  same  person  for  the  same 
purpose,  it  is  brought  in  a  different  right  ^  Thus,  where  the 
executor  of  an  administrator,  conceiving  himself  to  be  the  per- 
sonal representative  of  the  intestate,  brought  a  bill,  and  after- 
wards procured  administration  de  bonis  non,  and  filed  another 
bill,  a  plea  of  the  pendency  of  the  former  bill  was  overruled.^ 
Lord  Redesdale  thought  the  reason  of  this  determination  to  have 
been,  that,  the  first  bill  being  wholly  irregular,  the  plaintiff 
could  have  no  benefit  from  it ;  and  it  might  have  been  dismissed 
upon  demurrer.*  But  Lord  Hardwicke  gave  a  different  reason 
for  his  determination,  expressly  founding  it  upon  this  position, 
that  where  the  same  person  sues  in  different  rights,  it  is  the 
same,  as  if  there  were  different  persons.^ 

§  740.  Where  a  decree  is  made  upon  a  bill  brought  by  a 
creditor  on  behalf  of  himself  and  of  all  other  creditors  of  the 
same  person,  and  another  creditor  comes  in  before  the  master  to 
take  the  benefit  of  the  decree,  and  proves  his  debt,  and  then  files 
a  bill  on  behalf  of  himself  and  the  other  creditors,  the  defend- 

1  Mitf.  Eq.  PL  by  Jeremy,  248;  Cooper,  Eq.  PL  278;  Beamet,  PL  in  Eq.  139, 
140. 

<  Beames,  PL  in  Eq.  140, 141. 

•  Mitf.  Eq.  PL  by  Jeremy,  248, 249. 

«  n>id. 

»  Beamefl,  PI.  in  Eq.  140, 141,  and  cases  there  cited ;  Huggins  v.  York  Buildings 
Co.  2  Atk.  44 ;  8.  c.  2  Eq.  Abr.  8,  pL  14 ;  Neve  v,  Weston,  8  Atk.  667 ;  T^w  v.  Rigby, 
4  Bro.  Ch.  60 ;  Gage  v.  Stafford,  1  Ves.  644 ;  s.  c.  Ambler,  103 ;  Mitf.  Eq.  PL  by 
Jeremy,  248,  249;  Cooper,  Eq.  PI.  274. 
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ants  may  plead  the  pendency  of  the  former  suit;  for  a  man, 
coming  under  a  decree,  is  quasi  a  party.  The  proper  way  for  a 
creditor  in  such  a  situation  to  proceed,  if  the  plaintiff  in  the 
original  suit  is  dilatory,  is  by  application  to  the  court  for  liberty 
to  conduct  the  cause.  ^ 

§  741.  Whether  a  plea  of  the  pendency  of  another  suit  in 
equity  for  the  same  matter  in  a  foreign  tribunal,  would  be  a 
good  plea,  has  been  a  matter  of  some  discussion  in  some  of  the 
courts.  Upon  principle,  there  would  not  seem  to  be  any  real 
difficulty  in  holding  that  it  is  not  a  good  plea.  It  is  certain 
that  the  pendency  of  another  suit  for  the  same  matter  in  a  for- 
eign tribunal  would  not  be  held  a  good  plea  to  a  suit  in  a  court 
of  law ;  and  there  seems  to  be  the  same  reason  for  overruling  it 
in  equity.*  (a) 

1  Mitf.  £q.  Pi.  hy  Jeremy,  242 ;  Nere  r.  Westoo,  3  Atk.  667 ;  Houlditch  v.  Done- 
gal!, 1  Sim.  &  Stu.  491 ;  Cooper,  £q.  PI.  274;  Beames,  PI.  in  Eq.  189, 140. 

2  Foster  v.  VassaU,  3  Atk.  689,  690 ;  Mitf.  Eq.  PI.  by  Jeremy,  247,  note  (0  ;  Dillon 
V,  Alvares,  4  Ves.  367.  See  Cooper,  Eq.  PI.  276 ;  Beames,  PI.  in  Eq.  141, 142 ;  Hool- 
ditcii  V.  Donegal!,  1  Sim.  &  Stu.  491. 


(a)  The  later  decisions  hold  that  this 
plea  is  not  good  when  the  litigation  is  in 
a  court  of  foreign  jurisdictron.  McHenry 
V.  Lewis,  21  Ch.  D.  202 ;  22  Ch.  D.  397 ; 
Peruvian  Guano  Co.  o.  Bockwoldt,  23  Ch. 
D.  226;  Lynch  v,  Hartford  Fire  Ins. 
Co.  17  Fed.  Rep.  627.  See  Ins.  Co.  v. 
Brune,  96  U.  S.  688;  Scott  v.  Rand,  118 
Mass.  216 ;  Cole  v.  Flitcraft,  47  Md.  312 ; 
Seevers  v,  Clement,  28  Md.  426;  Paine  v. 
Schenectady  Ins.  Co.  11  R.  1. 411 ;  Grider 
V.  Apperson,  82  Ark.  332.  The  question 
whether  the  pendency  of  a  prior  suit  in  a 
state  court  is  a  bar  to  a  suit  in  a  circuit 
court  of  the  United  States,  by  the  same 
plaintiff  against  the  same  defendant  for 
the  same  cause  of  action,  seems  to  be 
now  fully  settled  in  the  negative.  See 
Stanton  i;.  Embrey,  98  U.  S.  648 ;  Brooks 
V.  Mills  County,  4  Dillon,  624 ;  Loring  i*. 
Marsh,  2  Cliff.  311,  322 ;  Pierce  v,  Fea- 
gans,  89  Fed.  Rep.  687 ;  Radford  v.  Fol- 
som,  14  Fed.  Rep.  97 ;  HoUister  v.  Stewart, 
111  N.  Y.  Qiif  In  the  case  of  Loring  r. 
Marsh,  just  cited,  Mr.  Justice  Clifford 
said :  "  Cases  may  unquestionably  be 
found  where  it  is  held  that  the  mere 


pendency  of  another  suit  for  the  same 
matter  between  the  same  parties  in  an- 
other jurisdiction,  may  be  pleaded  in 
abatement  or  in  bar  to  a  second  suit. 
The  decision  in  Hart  v.  Granger,  1  Conn. 
164,  was  of  that  class,  but  the  case  has 
recently  been  distinctly  OYcrruIed  by  the 
court  in  which  it  was  made.  Hatch  v. 
Spofford,  28  Conn.  496.  The  English 
cases  go  no  further  than  to  hold  that  the 
plea  of  another  suit  depending  will  be 
good,  if  the  first  suit  was  instituted  in 
the  same  jurisdiction.  Such  a  plea  is 
not  a  good  one  in  the  courts  of  that 
country,  if  the  first  suit  is  pending  in 
another  country,  nor  in  the  colonies  of 
the  parent  country.  Maule  v.  Murray,  7 
T.  R  470 ;  Imlay  v.  EUefsen,  2  East,  463 ; 
Dillon  p.  Alvares,  4  Ves.  367 ;  Foster  v. 
Vassall,  8  Atk.  687  ;  Bsyley  v.  Edwards, 
8  Swanst.  703;  Howell  v.  Waldron,  2  Ch. 
Cas.  86 ;  2  Dan.  Ch.  Prac.  721 ;  Story, 
Eq.  PI.  §  741.  The  weight  of  American 
authority  also  is  decidedly  to  the  same 
effect.  The  undeviating  rule  in  this  cir- 
cuit has  been  that  the  pendency  of  an- 
other action  for  the  same  cause  in  a  state 
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§  742.  Hitherto  we  have  been  speaking  of  a  plea  of  another 
suit  depending  in  a  court  of  equity.  And  the  question,  which 
next  presents  itself,  is,  whether  the  pendency  of  an  action  in  a 
court  of  law  for  the  same  subject-matter,  is  a  good  objection  to 
be  urged  in  a  plea  of  this  sort  in  a  court  of  equity.  ^  It  is  the 
established  rule,  that  such  a  plea  is  bad  and  unavailable  in 
equity.  The  reason  usually  given  for  this  diversity  is,  that  the 
plaintiff  has  a  right  to  the  oath  of  the  defendant  in  equity,  to 
exonerate  him  of  the  ontM  probandi  at  law.^  Perhaps  a  moi*e 
general  ground  may  be  found  in  the  fact,  that  it  can  scarcely 
ever  occur,  that  the  remedial  justice,  and  the  grounds  of  relief, 
are  precisely  the  same  in  each  court;  for  if  the  remedy  be  com- 
plete at  law,  that  is  an  objection  to  the  jurisdiction  of  a  court  of 
equity.  It  would  be  absurd  to  allow  a  suit,  depending  at  law, 
to  be  a  bar  in  a  suit  in  equity,  when  the  merits  of  the  case  could 
not  be  tried  in  the  suit  at  law.  The  defendant  is  not,  however, 
without  a  remedy  for  the  double  vexation ;  for  a  court  of  equity 
will,  upon  the  coming  in  of  the  defendant's  answer,  put  the 
plaintiff  to  his  election,  whether  he  will  proceed  in  the  suit  at 
law,  or  in  equity ;  and  if  he  elects  the  latter,  then  an  injunction 
will  issue  to  any  further  proceedings  at  law ;  if  the  former,  then 
the  bill  will  be  dismissed.' (a)    But  if  the  plaintiff  should  fail 


1  Bearoet,  PL  in  Eq.  146-148;  Cooper,  Eq.  PI.  276. 

*  Gilb.  For.  Rom.  66 ;  Beames,  PI.  in  Eq.  146-148.  Tet  a  plea  of  this  sort  is  never 
required  to  be  pat  in  upon  oath,  because  it  is  examinable  by  a  master,  as  a  matter 
of  record.  Mitf .  Eq.  PI.  by  Jeremy,  247 ;  Urlin  v,  Hudson,  1  Vem.  382 ;  Beames, 
PI  in  Eq.  146 ;  Cooper,  Eq.  PI.  276. 

«  Glib.  For.  Rom.  66;  Beames,  Ord.  in  Chan.  11, 12;  Beames,  PL  in  Eq.  146-148; 
Mitf.  Eq.  PL  by  Jeremy,  249,  260 ;  Cooper,  Eq.  PL  276. 


court  is  not  a  good  plea  in  abatement. 
Wliite  V.  Whitman,  1  Curtis,  494 ;  Lyman 
V.  Brown,  2  Curtis,  669;  Wadleigh  v. 
Veasie,  8  Sumner,  166.  The  same  rule 
is  established  in  most  of  the  states. 
Browne  v.  Joy,  9  Jolms.  221 ;  Walsh  v, 
Durkln,  12  Johns.  99 ;  McTilton  v.  Lore, 
18  lU.  486 ;  Mitchel  v,  Bunce,  2  Paige 
Ch.  606.  Much  consideration  was  given 
to  the  whole  subject  in  the  case  of 
Salmon  v.  Wotten,  9  Dana,  422,  to  which 
reference  is  specially  made,  for  a  clear 
and  full  exposition  of  the  reasons  on 
which  the  rule  is  founded."    See  also 


Latham  v.  Chafee,  7  Fed.  Rep.  620; 
Sharon  v.  Hill,  26  Fed.  Rep.  837  ;  Dwight 
V.  Central  Vermont  R.  Co.  20  Blatch. 
200;  Griswold  v.  Central  Vermont  R. 
Co.  Id.  212;  Oneida  County  Bank  v. 
Bonney,  101  N.  T.  178 ;  Ruegger  d.  In- 
dianapolis R.  Co.  108  111.  449 ;  Villa vaso 
V.  Barthet,  89  La.  Ann.  247 ;  State  v. 
New  Orleans  &c.  R.  Co.  (La.)  7  So.  84. 

(a)  But  the  plaintiff  will  not  be  required 
to  elect,  in  such  case,  unless  the  suit  at 
law  is  for  the  same  cause,  and  the  rem- 
edy at  law  is  co-extensive  and  equaUy 
beneficial  with  the  remedy  in  equity* 
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in  his  suit  at  law,  this  dismission  of  his  bill  will  not  be  a  bar  to 
his  bringing  a  second  bill.^ 

§  743.  As  the  plea  of  another  suit,  depending  in  equity,  is 
clearly  a  good  plea,  if  true,  the  usual  course  of  the  court  is  not 
to  reply  to  the  plea  (for  that  would  be  irregular),  or  to  have  the 
plea  set  down  and  argued ;  but  to  refer  it  to  one  of  the  masters 
to  look  into  the  two  suits,  and  to  report  whether  or  not  they  are 
both  for  the  same  matter.'  If  the  master  reports,  that  both  suitr^ 
are  for  the  same  matter,  the  plea  is  allowed ;  but  if  he  reports 
otherwise,  the  plea  is  then  ipso  facto  overruled.'  According  to 
the  general  orders  of  the  court,  the  reference  to  the  master  is  to 
be  procured  by  the  plaintiff,  and  a  report  thereupon  within  one 
month  after  tiie  filing  of  such  plea,  otherwise  the  bill  to  stand 
dismissed  of  course  with  the  ordinary  costs.  ^  If  the  plaintiff, 
therefore,  set  down  the  plea  to  be  argued,  he  admits  the  truth  of 
the  plea,  and  it  must  be  allowed,  unless  defective  in  form.  ^  (a) 

§  744.  If  we  pause  upon  this  propoejition,  there  certainly 
appears  something  rather  anomalous  in  the  proceeding  relative 
to  this  plea,  as  its  effect  seems  to  be,  to  preclude  the  plaintiff 
from  having  both  an  examination  as  to  the  truth  of  the  plea, 
and  a  decision  as  to  the  form  of  the  plea,  as  he  is  generally  enti- 
tled to.  If  he  examine  into  the  truth  of  the  plea  by  the  refer- 
ence to  the  master  he  waives,  it  is  apprehended,  taking  the 
opinion  of  the  court  on  the  form  of  the  plea.  And  if  he  set 
down  the  plea  for  the  purpose  of  having  a  decision  on  its  form, 


1  Mitf.  £q.  PI.  by  Jeremy,  260 ;  Royle  v.  Wynne,  Cr.  &  PhiU.  252. 
>  Jones  V.  Segaeira,  1  PhiU.  82.    See  Wedderbara  v.  Wedderburn,  2  Beay.  208; 
B.  c.  4  Myl.  &  Cr.  686 ;  Ante,  §  783. 

*  Cooper,  £q.  PI.  276. 

*  Ibid. 

*  Ibid. 


Way  9.  Bragaw,  16  N.  J.  £q.  218.  See 
Tansey  v.  McDonnell,  142  Mass.  220. 
If  the  pendency  of  the  prior  action 
is  alleged  in  the  bill,  the  court  wiU 
take  notice  of  it  on  demurrer,  or  on  mo- 
tion, and  thereupon  require  the  plaintiff 
to  elect  which  remedy  he  will  pursue. 
Sears  v.  Carrier,  4  Allen,  330. 

(a)  By  the  present  practice  in  Eng- 
land, when  a  bill  is  filed  in  one  branch  of 
the  court,  and  a  second  biU  in  respect  of 


the  same  subject-matter  has  been  previ- 
ously filed  in  another  branch,  the  second 
suit,  even  when  a  decree  in  it  lias  been 
obtained,  will  be  transferred,  on  motion, 
to  the  branch  of  tlie  court  in  which 
the  first  bill  was  filed,  and  the  plaintiff 
in  the  second  suit,  if  he  was  aware  of 
the  institution  of  the  first  suit,  will  be  re- 
quired to  pay  the  costs  of  the  application 
for  transfer.  Orrell  v,  Busch,  L.  R.  6  Ch. 
467 ;  Li^cas  v.  Siggeis,  L.  R.  7  Ch.  617. 
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he  thereby  admits  the  truth  of  the  plea,  and  foregoes  an  inquiry 
before  the  master;  and  the  plea  must  be  allowed,  unless  it  should 
be  defective  in  form.^  But  it  is  conceived,  he  may  adopt  the 
latter  course,  notwithstanding  the  terms  of  the  general  order 
would  seem  to  preclude  him  from  taking,  in  any  event,  the 
opinion  of  the  court  on  the  form  of  the  plea.  ^  (a) 

§  745.  Secondly ;  a  plea  for  the  want  of  proper  parties,  (b) 
Little  remains  to  be  said  upon  this  subject  beyond  what  has  been 
already  suggested  in  our  prior  inquiries.^  Although  a  plaintiff 
may  be  fully  entitled  to  the  relief  he  prays,  and  the  defendant 
may  have  no  claim  to  the  protection  of  the  court,  which  ought 
to  prevent  its  interference ;  yet  the  defendant  may  object  to  the 
bill,  if  it  is  deficient  to  answer  the  purposes  of  complete  justice. 
This  is  usually  for  want  of  proper  parties ;  and,  if  the  defect  is 
not  apparent  on  the  face  of  the  bill,  the  defendant  may  plead  the 
matter  necessary  to  show  it.  A  plea  of  the  want  of  parties  goes 
both  to  discovery  and  relief,  where  relief  is  prayed;  although 
the  want  of  parties  is  no  objection  to  a  bill  for  a  discovery 
merely.*  Where  a  sufficient  reason  to  excuse  the  defect  is  sug- 
gested by  the  bill;  as  where  a  personal  representative  is  a 
necessary  party,  and  the  bill  states,  that  the  representation  is 
in  contest  in  the  ecclesiastical  court;  or  where  the  party  is  resi- 
dent out  of  the  jurisdiction  of  the  court,  and  the  bill  charges  that 
fact ;  or  where  the  bill  seeks  a  discovery  of  the  necessary  parties, 
an  objection  for  want  of  parties  will  not  be  allowed;  unless, 
perhaps,  the  defendant  should  controvert  the  excuse  made  by 
the  bill,  by  pleading  matter  to  show  it  false.  ^    Thus,    in  the 

1  Beames,  PI.  in  Eq.  144-146 ;  Beames,  Ord.  in  Chan.  176,  177 ;  Mitf.  Eq.  PI.  by 
Jeremy,  247 ;  Cooper,  Eq.  PL  274,  276 ;  Marray  9.  ShadweU,  17  Vet.  353. 

*  Ibid. 

•  Ante,  §  236, 288,  641. 

*  Ante,  §  610. 

•  Mitf.  Eq.  PI.  by  Jeremy,  280.  281 ;  Cooper.  Eq.  Pi.  185-187,  289,  290 ;  Beame*, 
PI.  in  Eq.  148;  Robinson  v.  Smith,  8  Paige,  222;  Mitchell  v.  Lenox,  2  Paige,  280; 
Hilligan  v,  Milledge,  8  Cranch,  220 ;  Lord  Redesdale  has  claased  this  plea  among 
pleas  in  bar.  Mitf.  Eq.  PI.  by  Jeremy,  220,  280.  On  this,  Mr.  Beames  (PI.  in  Eq. 
149, 150)  has  remarked :  ''This  plea  is  generally  classed  as  a  plea  in  bar ;  but  with 


(a)  ITpon  a  finding  against  the  plea,  D.  155 ;    Kendall  v.  Hamilton,  4  App. 

the  defendant  should  be  allowed  a  rea-  Cas.  504;  Goldsmith  v.  6illiland,24Fed. 

•onable  time  to  answer.     Cunningham  Rep.  154.    This  plea  is  a  plea  in  bar. 

V.  Campbell,  3  Tenn.  Ch.  48&  Howth  r.  Owens,  29  Fed.  Rep.  722. 

(6)  See  Pilley  v.  Robinson,  20  Q.  B. 
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first  instance,  if  before  the  filing  of  the  bill  the  contest  in  the 
ecclesiastical  court  was  determined,  and  administration  granted, 
and  the  defendant  should  show  this  by  plea,  perhaps  the  objec- 
tion for  want  of  parties  would  be,  in  strictness,  good.^  Upon 
arguing  a  plea  of  this  kind,  the  court,  instead  of  allowing  it, 
has  given  the  plaintiff  leave  to  amend  the  bill  upon  payment  of 
costs ;  a  liberty  which  he  may  also  obtain  after  the  allowance  of 
a  plea,  according  to  the  common  course  of  the  court;  for  the 
suit  is  not  determined  by  the  allowance  of  a  plea,  as  it  is  by  the 
allowance  of  a  demurrer  to  the  whole  of  a  bill.^  And  a  plea  to 
the  whole  bill  of  want  of  parties  will  be  overruled,  if  in  any  one 
state  of  facts  charged  by  the  bill,  the  parties  would  not  be  neces- 
sary ;  for  then  the  plea  is  not  an  answer  to  all  the  allegations  in 
the  bill.« 

§  745  a.  In  respect,  also,  to  the  want  of  proper  parties,  al- 
though it  may  be  generally  pleaded  to  the  bill,  that  there  is 
such  a  defect ;  yet  the  structure  of  the  bill,  even  when  it  seeks 

what  propriety  (admitting,  as  it  tacitly  does,  that  the  plaintiff  if  entitled  to  some 
relief,  and  not  disputing  the  validity  of  the  rights,  made  the  snhject  of  the  suit)  can- 
not, I  apprehend,  he  easily  stated,  especially  as  it  is  borrowed  from  the  analogoos 
plea  at  law  to  actions  arising  ex  contractu,  which  has  been  considered  a  plea  in  abate- 
ment. Thos,  in  the  instance  of  quare  impedit,  '  the  incumbent  may  plead  in  abate- 
ment, that  such  an  one  is  not  named  a  defendant  when  he  ought  to  be.'  It  appears 
from  Mr.  Raithby's  note  of  the  case  of  Hamm  v.  Stephens  (I  Vem.  110),  that  the 
plea  was  considered,  and  is  entered  in  the  Register's  book,  as  a  *  plea  in  abatement 
for  want  of  parties.'  Lord  Redesdale,  although  he  has  treated  the  plea  now  under 
discussion  as  a  plea  in  bar,  seems  rather  to  question  the  propriety  of  so  classing  it,  by 
obserTing  that  it  is,  'perhaps,  a  temporary  bar  only'  (Mitf.  Tr.  179),  an  obsenration 
that  is  equally  applicable,  for  instance,  to  a  plea  of  outlawry,  which  has  never,  it  is 
apprehended,  been  classed  as  a  plea  in  bar  in  equity.  In  addition  to  which.  Lord 
Hardwicke  himself  says,  that '  an  exception  for  want  of  parties  is  in  the  same  nature 
with  a  plea  in  abatement  at  law.'  (Darwent  v.  Walton,  2  Atk.  510.)  Wliether, 
however,  it  be  properly  cUssed  as  a  plea  in  bar,  or  as  a  plea  to  the  bill,  it  is  unques- 
tionable, that  a  plea  for  want  of  parties  is  a  good  plea  in  equity,  as  it  is  at  law." 
See  also,  Anon.  Mosely,  207.  It  has  already  been  stated  (§  288)  tliat,  where  there  is 
defect  of  parties,  the  plea  should  show  who  the  proper  parties  are,  by  name,  if  prac- 
ticable ;  if  not  so,  by  a  description,  which  will  point  out  to  the  plaintiff  the  proper 
parties,  and  will  enable  him  to  amend  his  bill  accordingly.  See  Mitf.  Eq.  PI.  by 
Jeremy,  180, 181 ;  Attorney  General  r.  Jackson,  11  Yes.  867,  S60, 370 ;  Attorney  Gen- 
eral V,  Wyburgh,  1  P.  Wms.  699 ;  Attorney  General  v.  Shelly,  1  Salk.  168 ;  Bearoen. 
PI.  in  Eq.  164,  155;  Fawkes  v.  Pratt,  1  P.  Wms.  592;  Merrewether  r.  Mellish,  18 
Yes.  485,  438 ;  Anon.  Mosely,  207 ;  Cockbum  v,  Thompson,  16  Yes.  325-829.  See 
also  Cook  v.  Mancius,  3  Johns.  Oh.  427. 

»  Ibid. 

^  Mitf.  Eq.  PI.  by  Jeremy,  280,  281,  and  caset  before  cited. 

*  Homan  o.  Shiel,  2  Jones  (Irish),  104. 
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relief,  as  well  as  discovery,  may  sometimes  prevent  the  objec- 
tion from  being  taken  by  way  of  plea.  Thus,  for  example,  if  a 
bill  be  brought  for  payment  of  an  annuity  charged  on  real  es- 
tate, and  the  bill  charges,  that  the  defendant  ought  to  discover, 
whether  there  are  any  encumbrances  prior  to  the  plaintiff's ;  and 
if  there  are,  to  set  forth  their  names,  and  the  nature  of  their 
claims  and  priorities;  it  would  not  be  a  good  plea,  that  there 
are  prior  encumbrancers,  who  ought  to  be  made  parties  to  the 
bill,  for  the  defendant  is  bound  to  make  the  discovery  as  asked 
in  the  bill ;  and  if  there  are  more  than  one,  he  ought  to  discover 
all  the  encumbrancers.^  And  if  a  plea,  that  there  is  one  encum- 
brancer, who  is  not  a  party,  is  allowed,  and  the  bill  amended 
accordingly,  and  the  defendant  then  pleads  to  the  amended  bill, 
that  there  are  other  encumbrancers,  who  are  not  made  parties, 
the  latter  plea  will  be  disallowed;  for  the  defendant  ought  to 
have  inserted  all  the  encumbrancers  in  the  original  plea.* 

§  746.  Thirdly ;  the  plea  of  multiplicity  of  suits.  This  objec- 
tion also  may  be  taken  by  way  of  plea;  for  it  is  against  the 
whole  policy  of  courts  of  equity  to  encourage  multiplicity  of 
suits.  8    Indeed,  this  constitutes  one  main  ground  of  the  objec- 

1  Rawlins  v.  DaltoD,  8  Y.  &  Coll.  447,  452,  463.  Lord  Abinger  on  thU  occasion 
said :  "  I  am  clearly  of  opinion,  that  the  plea  must  be  OTerrnled,  on  three  distinct 
grounds.  The  first  is,  tliat  the  matter  discovered  in  the  plea  is  part  of  the  discovery 
sought  by  the  bill,  and  I  never  can  suppose  that  courts  of  equity,  which  are  gener- 
ally governed  by  tlie  rules  of  common  sense,  can  allow  what  ought  to  have  been  the 
subject  of  an  answer,  and  which  the  plaintiff  seeks  to  have  discovered  by  his  bill, 
set  up  by  way  of  plea,  in  order  to  defeat  the  bill.  There  is  a  class  of  cases,  where 
the  relief  and  discovery  sought  by  the  bill  are  so  blended,  that  you  cannot  separate 
them ;  and  if  you  plead  to  the  relief,  you  must  answer  as  to  the  discovery.  Here, 
the  party  seeks  to  recover  a  certain  annuity  charged  on  lands ;  but  upon  this  bill  his 
title  to  receive  payment  of  the  annuity  may  depend  on  the  existence  of  prior  encum- 
brancers. One  object  of  the  bill  is  to  obtain  a  discovery  of  the  other  encumbrancers, 
in  order  to  make  them  parties  to  the  suit.  Ought,  then,  the  omission  to  make  the 
encumbrancers  parties  to  be  pleaded  to  such  a  bill  ?  But  at  all  events,  can  it  be 
endured,  that  a  defendant  should  plead  the  want  of  one  encumbrancer,  thereby  get- 
ting the  plaintiff's  bill  dismissed,  and  his  own  costs  of  the  dismissal,  and  then  be  al- 
lowed to  plead  the  same  plea  again  as  to  another  encumbrancer  ?  By  the  same  rule 
he  might  go  on  and  plead  fifty  successive  pleas  of  the  same  sort.  It  appears  to  me, 
however,  that  the  very  nature  of  the  bill,  which  seeks  to  know,  who  are  the  encum- 
brancers upon  the  estate,  precludes  a  plea  for  want  of  parties  in  a  case  like  this,  and 
that  the  defendant  should  include  in  his  answer  to  the  bill  the  names  of  all,  whom  he 
alleges  ought  to  be,  but  whom  the  plaintiff  has  omitted  to  make,  parties  to  the  biU." 

s  Rawlins  v.  Dalton,  3  T.  &  Coll.  447,  462. 

•  Beames,  PI.  in  Eq.  155, 156, 158 ;  Mitf.  Eq.  PI.  by  Jeremy,  145, 221 ;  Ante,  S  287 ; 
Cooper,  Eq.  PL  184. 185. 
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tion  of  the  want  of  sufficient  parties;  since  its  tendency  is  to 
multiply  litigation.^ 

§  747.  Fourthly;  the  plea  of  multifariousness,  or  of  joining 
and  confounding  distinct  matters  in  one  bill.  Generally,  this 
objection  is  apparent  on  the  face  of  the  bill ;  and  then  it  should 
be  taken  by  way  of  demurrer.^  But,  in  case  the  bill  is  so  art- 
fully framed,  that  from  that,  or  from  some  other  cause,  the 
objection  does  not  appear  on  the  face  of  the  bill,  the  defendant 
may  take  advantage  thereof,  by  setting  forth  the  special  matter 
by  a  plea.'  Such  a  plea,  properly  considered,  would  be  neither 
to  the  jurisdiction,  nor  to  the  person,  nor  in  bar ;  but  it  would  be 
strictly  a  plea  to  the  bill,  or  to  the  frame  thereof.^  This  subject 
has  been  already  treated  at  large  under  the  head  of  demurrer; 
and  therefore  it  is  unnecessary  to  add  more  in  this  place.  ^ 

§  748.  Having  disposed  of  these  preliminary  pleas,  declina- 
tory or  dilatory,  we  come  in  the  next  place  to  the  consideration 
of  pleas  in  bar,  belonging  to  the  class  of  peremptory  exceptions 
of  the  civil  law.  Although  the  subject  of  a  suit  may  be  within 
the  jurisdiction  of  a  court  of  equity,  and  the  court,  in  which  it 
is  brought,  may  have  the  proper  jurisdiction;  although  the 
plaintiff  may  be  under  no  personal  disability,  and  may  be  the 
person  he  pretends  to  be,  and  may  have  a  claim  of  interest  in 
the  subject  and  a  right  to  call  on  the  defendant  concerning  it; 
and  although  the  defendant  may  be  the  person  he  is  stated  to  be, 
and  may  claim  an  interest  in  the  subject,  which  may  make  him 
liable  to  the  plaintiff's  demands  (with  respect  to  which  circum- 
stances pleas  have  been  already  considered);^  still,  the  plaintiff, 
by  reason  of  some  additional  circumstance,  may  not  be  entitled 

1  8ta£eord  v.  London,  1  P.  Wms.  428 ;  Ante,  {  72,  78,  76,  76.  This  plea  it  aieo 
classed  bj  Lord  Redesdale  as  a  plea  in  bar.  Mitf.  £q.  PI.  by  Jeremy,  220,  221.  Upon 
this,  Mr.  Beames  (PI.  in  Eq.  166)  has  remarked :  "  Lord  Redesdale  terms  it  a. plea  in 
bar,  which,  with  great  deference  to  his  lordship,  it  cannot  be,  as  it  does  not  deny  the 
existence  of  the  right,  made  the  subject  of  suit,  but  ucitly  admits  that  right  Nor 
can  it  be  denominated  a  plea  either  to  the  Jurisdiction,  or  to  the  person.  It  is  a  plea 
in  abatement  of  the  bill,  as  framed,  neither  denying  the  jurisdiction  of  the  court,  nor 
the  ability  of  the  plaintiff  to  sue,  nor  contending,  that  the  right,  made  the  subject  of 
the  suit,  has  no  existence ;  but  simply  asserting,  that  the  plaintiff  ought  not  to  split 
his  demands,  but  should  bring  the  whole  at  once  before  the  court" 

a  Mitf.  Eq.  PI.  by  Jeremy,  221 ;  Ante,  §  271-287. 

•  Beames,  PI.  in  Eq.  167, 168;  Mitf.  Eq.  PI  by  Jeremy,  221;  Benson  v.  Hadfleld, 
4  Hare,  32. 

«  Beames,  PI.  in  Eq,  167, 168. 
>  Ante,  §  271,  284,  680-641. 

•  Ante,  S  734.  . 
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in  the  whole  or  in  part  to  the  relief  or  assistance,  which  he 
prays  by  his  bill.  The  objections,  which  may  be  made  to  the 
whole  or  to  any  part  of  a  suit,  and  which  have  not  been  already 
considered,  are  principally  the  subject  of  those  kinds  of  pleas, 
which  are  commonly  termed  pleas  in  bar.^  Let  us  proceed  to 
examine  these  different  kinds  of  pleas  in  the  order  in  which  they 
have  been  usually  arranged. 

§  749.  Pleas  in  bar  may  be  ranked  under  three  heads :  (1. ) 
Pleas,  founded  on  some  bar  created  by  statute;  (2.)  Pleas, 
founded  on  matter  of  record,  or  as  of  record,  in  some  court ;  (3. ) 
Pleas  of  matter  purely  in  paisj  as  it  is  termed;  that  is,  upon 
matter  of  fact,  which  is  not  of  record.^ 

§  750.  First ;  Pleas  in  bar  founded  on  matter,  which  is  made 
a  bar  by  statute.  Pleas  of  this  sort  are:  (1.)  The  statute  of 
limitations;  (2.)  The  statute  for  the  prevention  of  frauds  and 
perjuries ;  (8. )  Any  other  statute,  public  or  private,  which  has 
created  a  bar ;  (4. )  The  plea  of  a  statute  fine  and  non-claim. 

§  751.  (1.)  The  statute  of  limitations.  This  is  a  good  bar  to  a 
suit  in  equity,  as  it  is  at  law ;  and  it  will  ordinarily  bar  both  the 
claim  of  the  debt,  and  the  discovery,  when  the  debt  became  due.* 
Indeed,  when  the  objection  appears  on  the  face  of  the  bill,  it  may, 
as  we  have  already  seen,  be  taken  by  way  of  demurrer.*  Thus,  for 
example,  if  upon  the  face  of  a  bill  to  recover  a  debt,  it  appears, 
that  the  debt  accrued  and  was  due  more  than  six  years  before  the 
commencement  of  the  suit,  a  demurrer  will  lie.  If  it  does  not  so 
appear,  then  a  plea  is  proper.  It  was  formerly  thought,  that  al- 
though the  plea  might  be  a  good  bar  to  the  relief  sought  by  such 
a  bill,  yet  it  was  not  a  good  bar  to  the  discovery  sought,  when 
the  debt  became  due;  for  if  that  had  been  set  forth,  it  would 

1  Mitf.  £q.  PL  by  Jeremy,  236. 

s  This  is  the  dittribution  of  Mr.  Cooper  (Eq.  PI.  261 )  and  of  Mr.  Beaxnes  (PI.  in 
Eq.  159, 160) ;  and  I  have  followed  it  as  preferable  to  that  of  Lord  Redesdale,  who 
has  divided  them  into,  (1.)  Pleas  of  matters  recorded,  or  as  of  record  in  the  conrt  it- 
self, or  of  some  other  court  of  equity ;  (2.)  Pleas  of  matters  of  record,  or  matters  in 
the  nature  of  matters  of  record  of  some  other  court,  not  a  court  of  equity;  and  (8.) 
Pleas  of  matters  in  pa\$,    Mitf.  Eq.  PI.  by  Jeremy,  286. 

*  Mitf.  Eq.  PI.  by  Jeremy,  269;  Cooper,  Eq.  PI.  261 ;  James  v.  Sadgrore,  1  Sim. 
ft  Stu.  4 ;  MacGregor  v.  East  India  Co.  2  Sim.  465 ;  Ante,  §  681  a,  and  note ;  Dexter 
V.  Arnold,  2  Sumner,  152. 

^  Ante,  §  484,  608,  note ;  Foster  v.  Hodgson,  19  Ves.  180 ;  Horenden  v.  Annesley, 
2  Sch.  &  Lefr.  687 ;  Hoare  v.  Peck,  6  Sim.  51 ;  Mitf.  Eq.  Pi.  by  Jeremy,  212,  note  (c); 
Stackhouse  v.  Bamston,  10  Yes.  466,  469, 470. 
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appear  to  the  court,  whether  the  time  limited  by  the  statute  of 
limitations  was  elapsed  or  not^  But  the  doctrine  is  now  well 
established,  that  the  bar  equally  applies  to  each;  to  the  dis- 
covery, as  well  as  to  the  relief.^  (a)  The  objection  may  also  be 
taken  by  way  of  answer,  and  relied  on  as  a  defence.* 

§  752.  Where  the  demand  is  of  anything  executory,  as  a  note 
for  the  payment  of  an  annuity,  or  of  money  at  a  distant  period, 
or  by  instalments,  the  defendant  must,  by  his  plea,  aver,  that 
the  cause  of  action  hath  not  accrued  (not,  that  he  did  not  prom- 
ise) within  six  years;  because  the  statute  bars  only  what  was 

1  Mitf.  Eq.  PL  by  Jeremy,  269 ;  Mackworth  v.  Clifton,  2  Atk.  61 ;  Ante,  §  681  a, 
and  note. 

s  Sutton  D.  Scarboroagh,  0  Yes.  71 ;  Cork  t*.  Wilcock,  6  Mad.  328.  Lord  Redes- 
dale  (Mit£  Eq.  PI.  by  Jeremy,  269,  270)  has  made  the  following  remarks  on  the  deci- 
sions which  establish  the  present  doctrine :  "  Tliese  decisions  are  stated  to  have  been 
founded  on  a  rule  adopted  of  late  years,  that  where  a  demurrer  to  relief  would  be 
good,  the  same  ground  of  demurrer  would  extend  to  the  discovery,  on  which  the  re- 
lief prayed  was  founded  "  [Ante,  {  812, 441] ;  "  and  applying  this  rule  originaUy  con- 
fined to  demurrers,  to  pleas  also.  It  may  be  doubted,  whether  in  this  extension  of 
the  rule  to  pleas,  the  difference  between  a  plea  and  demurrer  has  been  sufficiently 
considered.  A  demurrer  founds  itself  on  the  bill,  and  asserts  no  matter  of  fact,  the 
truth  of  which  can  be  disputed.  A  plea,  on  the  contrary,  asserts  a  fact,  the  truth  of 
which  is  put  in  issue  by  the  plea.  When,  therefore,  the  statute  of  limitations  is 
pleaded  to  a  demand,  and  the  question  to  be  tried  on  the  issue,  Joined  upon  the  plea, 
is,  whether  the  debt  became  due  within  six  years  before  the  filing  of  the  bill,  it  is 
denying  the  plaintiff  the  benefit  of  that  discolrery  in  aid  of  proof,  which  is  allowed 
in  all  other  cases  to  hold,  that  a  plea  of  the  statute  of  limitations,  with  an  averment 
that  the  cause  of  action,  if  any,  occurred  six  years  before  the  filing  of  the  bill,  will 
be  a  bar  to  a  discovery  of  the  truth  of  that  averment  In  the  case  of  money  received 
by  the  defendant  for  the  use  of  the  plaintiff,  and  where  the  sums  received,  as  well  as 
the  times  when  they  were  respectively  received,  may  rest  in  the  knowledge  of  the 
defendant  only,  it  may  amount  to  a  complete  denial  of  justice  to  hold,  that  a  plea  of 
the  statute  of  limitations,  with  such  an  averment,  is  a  bar  to  any  discovery  as  to  the 
sums  received,  and  when  received,  and  of  whom,  and  as  to  entries  in  books  and 
other  papers,  which  the  discovery  might  enable  the  plaintiff  to  prove  the  falsehood 
of  the  plea  by  witnesses  and  production  of  papers,  as  well  as  by  the  defendant's 
answer."  These  remarks  seem  properly  addressed  to  a  case  where  the  bill  states 
that  the  debt  has  accrued  within  the  period  of  the  statute  of  limitations ;  and  then 
they  would  seem  to  be  conclusive  in  favor  of  requiring  the  discovery  to  be  made. 
But,  suppose  the  bill  should  state  the  debt  to  be  due  ten  years  ago,  and  then  should 
require  a  discovery,  whether  it  did  not;  would  the  same  reasoning  be  applicable  1 
See  Ante,  §  681, 681  a,  683 ;  Post,  {  806. 

«  Van  Hook  v.  Whitlock,  7  Paige,  378 ;  1  Stoiy,  Eq.  Jur.  §  66  a,  629 ;  2  Id.  S  1620, 
1621,  and  cases  cited  in  the  notes ;  Post»  {  847. 


(a)  The  plea  of  this  statute  is  a  pure     Homestead  Ass.  v.  Lownsdale,  17  Fed 
plea  and  need  not  luoally  be  accom-     Bep.  206. 
panied  by  an  answer.    West  Portland 


§  751-754.]  PLEAS  TO  BELIEF.  ^23 

actually  due  six  years  before  the  suit  was  brought.^    This  is  in 
accordance  with  the  rule  of  pleading  adopted  at  law.^ 

§  768.  There  are  exceptions  allowed  in  courts  of  equity,  in 
analogy  to  those  at  law,  to  the  strict  application  of  the  statute 
of  limitations.  It  cannot  be  pleaded^  where  the  case  falls  directly 
within  the  exceptions  of  the  statute  itself,  such  as  infancy, 
coverture,  insanity,  being  imprisoned,  or  being  beyond  seas. 
Neither  can  it  be  pleaded  in  a  case,  where  the  executor  of  the 
debtor  has  not  taken  out  administration;  because  no  laches  can 
be  attributed  to  a  plaintiff  for  not  suing,  while  there  was  no  ex- 
ecutor against  whom  he  could  bring  his  action.^  But  where  the 
allegation  of  the  bill,  upon  a  fair  construction,  was  that  the 
defendant  had  possessed  the  personal  estate,  and  therefore 
might  have  been  sued,  as  executor  de  son  tortj  a  plea  of  the 
statute  of  limitations  by  an  executor,  who  had  not  taken  out 
probate  till  some  years  after  the  testator's  death,  was  allowed.^ 

§  754.  In  the  cases  above  stated,  the  bill  is  supposed  not  to 
state,  that  the  debt  accrued  more  than  six  years  before  the  suit 
brought ;  and  not  to  state  any  circumstances,  which  would  take 
the  case  out  of  the  statute;^  such  as  a  fraud;  or  a  mistake;  or 
a  new  promise  within  six  years ;  or  any  exception  of  disability 
within  the  statute;^  of  which  it  seeks  a  discovery.  In  such  a 
case,  the  plea  of  the  statute  of  limitations  would  be  a  pure  plea. 

1  Mitf.  Eq.  PL  hj  Jeremy,  271 ;  Beames,  PI.  in  Eq.  166,  ld9, 170;  Cooper,  Eq.  PL 
252, 253.    See  MacGregor  v.  East  India  Co.  2  Sim.  452. 

*  Beames,  PL  in  Eq.  105, 166.  As  to  the  mode  of  averment  which  will  satisfy  the 
rules  of  pleading,  it  has  been  decided  that  the  want  of  an  arerment,  in  a  plea  of  the 
statute  of  limitations,  that  the  monej  was  not  receiTed  within  six  years,  may  be  sup- 
pUed  by  an  averment,  that  the  cause  of  action,  if  any,  arose  above  six  years  before 
the  filing  of  the  bill ;  as  where  the  bill  was  for  an  account  of  all  sums  received  in  re- 
spect of  prizes,  insurance,  &&;  and  the  defendants  pleaded  the  statute  of  limitations, 
and  the  plea  averred,  that  there  had  been  no  promise  or  agreement  within  six  years 
before  the  defendants  were  served  with  process,  to  come  to  any  account  for,  or  make 
satisfaction,  or  to  pay  any  sum  of  money  to  the  plaintiff;  although  it  was  objected 
that  there  was  no  averment  in  this  plea,  that  the  money  was  not  received  within  tlie 
last  six  years,  yet  the  court  decided  that  it  was  supplied  in  substance  by  the  aver- 
ment, that  no  cause  of  action  had  accrued  within  the  last  six  years ;  and  allowed  the 
plea.    Sutton  v.  Scarborough,  0  Ves.  71 ;  Cooper,  Eq.  PI.  252. 

*  Cooper,  Eq.  Fl.  253,  254. 

«  Cooper,  Eq.  PL  253, 254;  Beames,  PI.  in  Eq.  167, 168;  Burditt  v.  Grew,  8  Pick. 
106. 

*  See  Thring  v.  Edgar,  2  Sim.  &  Stu.  274;  MacGregor  v.  East  India  Co.  2  Sim. 
452. 

*  Ante,  S  681  a,  and  note ;  Forbes  v.  Skelton,  8  Sim.  835;  Brooksbank  v.  Smith, 
2  T.  &  CoU.  58,  60. 
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But,  if  the  bill  should  charge  a  fraud,  and  that  the  fraud  was 
not  discovered  until  within  six  years,  a  pure  plea  would  not  be 
appropriate.  But  it  must  be  the  plea  not  pure,  or  the  anomalous 
plea,  already  mentioned.  That  is  to  say,  the  plea  should  not 
only  plead  the  statute  of  limitations,  but  it  should  contain  aver- 
ments, denying  the  fraud ;  or  stating  that  the  fraud  if  any,  was 
[not  first]  discovered  within  six  years.  ^  And  it  should  also  be 
accompanied  by  an  answer  in  support  of  the  plea,  answering  and 
denying  the  circumstances  of  fraud,  and  the  other  circumstances 
which  go  to  avoid  the  bar.*  (a)  So,  upon  a  similar  ground, 
where  a  particular  special  promise  within  six  years  is  charged 
in  the  bill  to  avoid  the  statute  of  limitations ;  or  where  any  other 
matter  whatsoever  is  charged  by  the  bill,  to  avoid  the  statute  of 
limitations,  the  plaintiff  must  specially  deny  the  promise,  or 
other  matter  so  charged,  by  averment  in  the  plea;  and  must  also 
accompany  it  with  an  answer  in  support  of  the  plea,  containing 
a  like  denial  of  the  promise,  or  other  matter  charged,  and  all 
the  circumstances  thereof.'  In  such  a  case,  care  must  be  taken 
not  to  cover  such  a  discovery  by  pleading  the  plea  to  the  whole 
bill,  or  to  any  part  thereof,  which  will  cover  such  a  discovery; 
for,  if  the  plea  does  cover  it,  it  will,  as  has  been  already  stated, 
be  overruled.* 

^  s.  p.  Brooktbank  v.  Smith,  2  T.  &  Coll.  68 ;  Clayton  v,  Winchelsea,  3  T.  &  ColL 
688,  688 ;  Ante,  §  681  a,  and  note ;  Post,  $  815  a. 

s  Mitf.  Eq.  PI.  by  Jeremj,  271;  South  Sea  Co.  d.  Wymondtell,  S  P.  Wms.  143; 
Beamet,  PL  in  Eq.  163, 164, 167;  Cooper,  Eq.  PI.  262,  268;  Horenden  v.  Annealej, 
2  Sch.  &  Lef r.  636, 686, 637 ;  Goodrich  v.  Pendleton,  8  Johns.  Ch.  384 ;  Kane  v.  Blood- 
good,  7  Johns.  Ch.  184 ;  8.  o.  8  Cowen,  360 ;  Clayton  v.  Wincheltea,  3  Y.  &  CoU.  683, 
688 ;  Hindman  v.  Taylor,  2  Bro.  Ch.  7 ;  Ante,  §  684. 

>  Mitf.  Eq.  PI.  by  Jeremy,  271 ;  Cooper,  Eq.  PI.  232 ;  Beamet,  PI.  in  Eq.  164, 166 ; 
Bayley  v.  Adams,  6  Vet.  686 ;  Cork  v.  Wiloock,  6  Mad.  828, 330;  James  v.  Sadgrore, 
1  Sim.  &  Stu.  4 ;  Chapin  v,  Coleman,  11  Pick.  331 ;  Didier  i*.  Darison,  2  Sandf.  Ch. 
61.  A  plea  of  the  statute  of  limitations  need  not  deny  the  usual  allegations,  **  that 
the  defendant  has  books,  &c.,  in  his  custody,  by  which,  if  produced,  the  several  mat- 
ters aforesaid,  or  some  of  them,  did  or  would  appear,"  unless  it  it  also  charged  that^ 
if  produced,  they  would  show  a  promise,  within  six  years ;  because,  otherwise,  the 
possession  of  these  documents  is  quite  immaterial.  MacOregor  v.  East  India  Co.  8 
Sim.  462. 

«  Ante,  S  686;  Portarlington  v.  Soulby,  6  Sim.  366 ;  Bolton  o.  Gardner,  3  Paige, 
278.    When,  and  under  whatever  circumstances,  the  plea  will  be  good  in  bar  of  an 


(a)  Somerset  County  Bank  v.  Veghte,  missioners  o.  North  Eastern  By.  Co.  4 

42  N.  J.  Eq.  89.    In  cases  of  ftraud  laches  Ch.  D.  846 ;  Knox  p.  Gye.  L.  R.  6  H.  L. 

begins  when  the  facts  become  known  to  666 ;  Gibbt  o.  Guild,  8  Q.  B.  D.  296 ;  9 

the  plaintifi.    Ibid. ;  Ecdesiaitical  Com-  Id.  69. 
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§  756.  The  statute  of  limitations  may  also  be  pleaded  in  bar 
to  a  bill,  filed  to  prevent  the  defendant  from  setting  up  an  out- 
standing term,  in  order  to  defeat  the  plaintiff  in  an  action  of 
ejectment;  for  in  such  a  case,  if  more  than  twenty  years  have 
elapsed  since  his  title  accrued,  and  he  has  been  out  of  possession, 
it  is  plain,  that  when  he  has  obtained  the  equitable  relief  which 
he  seeks,  he  will,  nevertheless,  be  unable  to  proceed  at  law;  and, 
therefore,  the  only  ground  for  equitable  relief  fails.^ 

§  756.  In  some  of  the  foregoing  cases,  courts  of  equity  seem 
to  act  upon  the  positive  injunctions  of  the  statute  of  limitations; 
for,  in  a  case  of  concurrent  jurisdiction  (as  in  cases  of  account, 
or  other  debts),  the  statute  would  seem  to  apply  equally  to  courts 
of  law  and  of  equity.^  But  in  a  great  variety  of  other  cases,  courts 
of  equity  may  correctly  be  said  to  act,  not  so  much  in  obedience 
to  the  law,  as  in  analogy  to  the  law.'  For,  although,  in  such 
cases,  suits  in  equity  are  not  within  the  words  of  the  statute,  yet 
courts  of  equity  generally  adopt  it  as  a  positive  rule,  and  apply 
it  by  parity  of  reasoning  to  cases  not  within  it^ 

§  756  a.  But  besides  the  bar  of  the  statute  of  limitations,  in 
cases  to  which  the  statute  properly  applies,  the  lapse  of  time 
will,  independent  of  the  statute,  constitute  a  complete  bar,  in 
many  cases,  to  proceedings  in  equity;  for  courts  of  equity  never 
interfere  to  grant  either  relief  or  discovery  after  an  unreasonable 
lapse  of  time.  On  the  contrary,  the  mere  length  of  time  unac- 
counted for  is  treated  as  evidence  of  gross  negligence  and  laches 
in  the  plaintiff,  and  in  such  cases  courts  of  equity  never  inter- 
fere. Hence,  even  in  cases  of  express  trusts,  if  the  parties  have 
long  ceased  to  act  upon  or  recognize  them,  courts  of  equity  will 
not  interfere  to  enforce  them ;  and,  a  fortiori^  not  in  cases  of 
mere  constructive  trusts.^ 

account    See  Cooper,  £q.  PI.  263 ;  Beames,  PI.  in  £q.  107 ;  Spring  v.  GrtLy,  6  Mason, 
622-533. 

I  Jermj  v.  Best,  1  Sim.  373. 

*  2  Story,  Eq.  Jur.  {  1620  and  note  (2) ;  HoTenden  v.  Anneslej,  2  Sch.  ft  Lefr. 
607,  629,  630. 

*  1  Story,  Eq.  Jur  $  65, 629;  2  Story,  Eq.  Jur.  §  1620-1522 ;  Horenden  v.  Annet- 
ley,  2  Sch.  &  Lefr.  607,  629,  630 ;  BurdiU  v.  Grew,  8  Pick.  108 ;  Bond  v.  Hopkins,  1 
Sch.  ft  Lefr.  428, 429 ;  Stackhouse  v.  Bamston,  10  Yes.  466 ;  Post,  $  8ia 

*  Mitf.  Eq.  PI.  by  Jeremy,  278,  and  cases  cited  note  {x)  and  note  (a). 

*  See  1  Story,  Eq.  Jur.  §  64  a,  529,  2  Story,  Eq.  Jur.  §  1520-1522,  and  the  cases 
there  cited.  See  also  Steams  v.  Page,  1  Story,  204 ;  Baker  v.  Whiting,  8  Sumner, 
476 ;  Dexter  v.  Arnold,  3  Sumner,  162 ;  Wedderbum  v.  Wedderbum,  4  Myl.  ft  Cr. 
41,  Post,  S  767-769,  818  ^  PorUock  v.  Gardner,  1  Hare,  694, 603. 
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§  757.  Thus,  for  example,  if  an  equitable  title  is  not  sued 
upon  until  after  the  time  within  which  a  legal  title  of  the  same 
nature  ought  to  be  sued  upon,  to  prevent  a  bar  by  the  statute  of 
limitations,  courts  of  equity,  acting  by  analogy  to  the  statute, 
will  not  entertain  it  For,  in  courts  of  equity,  lapse  of  time  is 
emphatically  an  ingredient  in  regard  to  entertaining  suits  for 
relief.  If  the  party  be  guilty  of  such  laches  in  prosecuting  his 
equitable  title,  as  would  bar  him,  if  his  title  were  solely  at  law, 
he  will  be  held  barred  in  equity.^  Hence,  it  is  a  general  rule  in 
equity,  in  regard  to  all  trusts  and  equitable  estates  in  land,  that 
every  new  right  of  action  in  equity,  that  accrues  to  a  party, 
whatever  it  may  be,  must  be  acted  upon  and  prosecuted  within 
twenty  years ;  and  that  an  adverse  possession  for  twenty  years 
(subject  to  the  ordinary  exceptions  at  law)  is  a  good  bar  to  such 
an  equitable  right  or  title. ^  Therefore,  the  statute  of  limitations 
may  be  pleaded  to  a  bill  to  redeem  a  mortgage  if  the  mortgagee 
has  been  in  possession  twenty  years,  unless  within  that  period 
he  has  treated  it  as  a  mortgage.'  So,  a  bill  to  foreclose  a  mort- 
gage will  not  lie  after  twenty  years'  possession  by  the  mort- 
gagor, without  acknowledging  the  mortgage ;  and  a  plea,  setting 
up  the  bar,  will  be  good.^  But  redemptions  have  been  opened 
after  twenty  years,  where  the  mortgagee  has  treated  it  as  re- 
deemable during  that  time ;  as,  if  he  has  kept  accounts  upon*  it.^ 

§  758.  If  there  is  a  mortgage  of  a  manor,  with  an  advowson 
appendant,  and  the  church  becomes  void,  the  mortgagee,  al- 
though in  possession,  is  not  allowed  to  present  to  the  church 
till  the  mortgage  is  foreclosed.*  But  if  the  mortgagee  of  an 
advowson  presents  to  it,  a  bill  by  the  mortgagor,  seeking  to 
compel  a  resignation,  must  be  brought  within  six  months  after 
a  qiuire  impeditJ    And,  if  it  is  not,  plenarty  for  six  months 

^  Bond  9.  Hopkins,  1  8ch.  &  Lefr.  429 ;  Horenden  o.  Anneslej,  2  Sch.  &  Lefr. 
628-030,  036 ;  1  Story,  £q.  Jur.  §  66,  629;  2  Story,  £q.  Jiir.  §  1620-1622 ;  SUckhoiue 
o.  Barnston,  10  Vet.  466. 

3  HoTenden  v.  Annesley,  2  Sch.  &  Lefr.  636 ;  Cholmondeley  v,  Clinton,  2  Jac.  & 
Walk.  1, 137. 141-189 ;  Miller  v.  M'lntyre,  3  Peters,  61. 

«  Mitf.  Eq.  PI.  by  Jeremy,  278 ;  Hovenden  v.  Annesley,  2  Sch.  &  Lefr.  636,  637; 
Cooper,  Eq.  PL  266;  Cholmondeley  v.  Clinton,  2  Jac.  &  Walk.  1,  137-189;  Stack- 
house  v.  Bamston,  10  Ves.  436 ;  Corbett  o.  Barker,  3  Anst  766 ;  Bavald  v.  Bttssell, 
Younfce,  9. 

♦  Ibid.  »  Ibid. 

«  Cooper,  Eq.  PL  266 ;  Mltf .  Eq.  PI.  by  Jeremy,  272. 

7  Ibid. 
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before  the  bill  filed  may  be  pleaded  in  bar;  for  the  statute  of 
Westminster  the  second  is  considered,  for  this  purpose,  as  a 
statute  of  limitations  in  bar  of  an  equitable  as  well  as  of  a  legal 
right  ^  But  if  a  quare  impedit  is  brought  before  the  six  months 
are  expired,  although  the  bill  is  filed  after,  it  may  be  in  some 
cases  a  ground  for  the  court  to  interfere;  and,  consequently, 
plenarty  would  not  in  such  cases  be  pleaded  in  bar.* 

§  759.  A  further  illustration  of  the  doctrine  of  courts  of 
equity  on  this  subject,  may  be  found  in  the  case  of  a  rent-charge, 
either  legal  or  equitable,  which  is  not  within  the  purview  of  the 
statute  of  limitations  and  is  not  of  course  barred,  either  at  law 
or  in  equity,  by  the  mere  lapse  of  time.^  But,  nevertheless,  in 
a  case  of  this  sort,  courts  of  equity  will,  after  a  great  lapse  of 
time,  imexplained  by  circumstances  entitling  the  party  to  re- 
lief, refuse  its  aid,  as  it  may  well  be  presumed,  that  the  rent- 
charge  has  been  in  some  way  extinguished.  And  courts  of  equity 
fully  recognize  the  maxim,  vigilantibvsj  nan  dormientibiis,  jura 
subveniunt,^ 

§  759  a.  So,  if  a  judgment  has  been  obtained  against  a  debtor, 
and  no  efforts  are  made  by  the  creditor  to  enforce  it  for  twenty 
years,  the  lapse  of  time  will  be  a  good  bar  to  the  judgment,  and 
may  be  so  pleaded,  notwithstanding  it  may  be  shown,  that,  during 
the  greater  part  of  the  time  the  debtor  has  been  insolvent ;  for  a 
court  of  equity  will  never  be  active  in  relieving  persons,  who  have 
for  a  long  time  slumbered  upon  their  rights;,  and  especially, 
when  they  might  have  had  relief  in  equity,  and  enforced  their 
rights  there,  if  they  had  applied  within  a  reasonable  period.* 

§  759  (.  Whether  the  direction  of  a  testator,  that  his  debts 
shall  be  paid  out  of  his  personal  and  real  estate,  will  revive  a 
debt  barred  by  the  statute  of  limitations,  and  entitle  it  to  pay- 
ment out  of  the  assets,  has  been  a  matter  of  grave  discussion. 
The  doctrine  seems  now  finally  settled  that  in  no  case  of  a 

1  Cooper,  Eq.  PL  266 ;  Mitf.  Eq.  PI.  bjr  Jeremy,  272. 
s  Ibid. 

'  Collins  17.  GoodalU  2  Vem.  236;  Cooper,  Eq.  PI.  264 ;  Wynn  v.  WilUamb,  6  VeB. 
130;  Stackhonse  o.  Bamston,  10  Ves.  466-470;  Eldridge  v.  Knott,  Cowper.  214; 
Beamea,  PI.  in  Eq.  108. 

*  1  Story,  Eq.  Jar.  §  66  a,  529 ;  2  Story,  Eq.  Jur.  §  1620-1622,  and  notes ;  1  Fonbl. 
Eq.  B.  1,  eh.  4,  S  27  and  note  (q) ;  Cooper,  Eq.  H.  269 ;  Aston  v.  Aston.  1  Ves.  264; 
Stackhoase  v,  Bamston,  10  Ves.  466-469;  Beames,  PI.  in  Eq.  168-170;  Baldwin  v. 
Peach.  1  Y.  &  Coll.  463. 

*  GrenfeU  o.  Girdlestone,  2  Y.  &  CoU.  662,  679,  681,  682. 
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charge  either  upon  the  personal  or  the  real  estate,  does  it  operate 
to  stop  the  running  of  the  statute,  unless  indeed  the  debt  be 
specially  referred  to  by  the  testator,  as  one  scheduled  and  to  be 
paid.  ^  (a) 

§  760.  It  may  be  added,  in  concluding  this  subject,  that,  for- 
merly, courts  of  equity  held  that  unless,  the  defendant  claimed 
the  benefit  of  the  statute  by  plea,  or  by  answer,  he  could  not 
insist  upon  it  in  bar  of  the  plaintiff's  demand.^  That  rule  no 
longer  prevails  where  the  cause  accrued  so  long  ago  as  to  be 
barred  by  the  statute  of  limitations,  and  the  fact  is  apparent  on 
the  face  of  the  bill;  for  there  a  demurrer  will  lie.'  And  the 
courts  will,  in  cases  which  will  allow  of  the  exercise  of  discre- 
tion, use  the  statute  as  a  rule  to  guide  that  discretion ;  and  will 
also  sometimes  resort  to  the  policy  of  the  ancient  law,  which  in 
many  cases  limited  the  demand  of  accruing  profits  to  the  com- 
mencement of  the  suit 

§  761.  (2. )  The  statute  for  prevention  of  frauds  and  perjuries 
may  also  be  pleaded  in  bar  of  a  suit,  to  which  the  provisions  of 
the  statute  apply.*  Thus,  for  example,  to  a  bill  for  the  specific 
performance  of  a  contract,  or  agreement  respecting  lands,  the 
defendant  may  plead  the  statute,  and  by  negative  averments  in- 
sist, that  there  has  been  no  contract  or  agreement  in  writing 
signed  by  the  parties.^  Therefore,  where  a  bill  stated  a  parol 
agreement  for  the  sale  of  lands  and  that  five  guineas  were  paid 
in  part  of  the  purchase-money,  and  the  defendant  pleaded  the 
statute  of  frauds  in  bar,   the  plea  was  allowed;^  for  a   part- 

I  See  2  Story,  Eq.  Jur.  §  1521  a :  Scott  v  Jones,  4  CI.  &  Fin.  882 ;  Freake  v.  Crane- 
feldt,  3  Myl.  &  Cr.  499.    Bat  see  Crallan  v.  Oulton,  8  BmT.  1. 

s  Mitf.  Eq.  PI.  bj  Jeremy,  273,  274,  and  the  eases  cited  in  note  («)  and  note  (a). 

'  Foster  v.  Hodgson,  19  Ves.  180 ;  Deloraine  v.  Browne,  3  Bro.  Ch.  638,  and  Mr. 
Belt's  note ;  Hoare  v.  Peck,  6  Sim.  61 ;  Horenden  v.  Annesley,  2  Sch.  &  Lefir.  607, 
688;  Ante,  §  484.  608,  and  note. 

*  Mitf.  Eq.  PI.  by  Jeremy,  265;  Cooper,  Eq.  PI.  256;  Beames,  PI.  in  Eq.  171 ; 
Cottington  v.  Fletcher,  2  Atk.  155.  See  this  case  commented  on  in  Moore  r.  Edwanh, 
4  Ves.  24 ;  Muckleston  v.  Brown,  6  Ves.  68 ;  Beames,  PL  in  Eq.  180 ;  Gilh.  For.  Rora. 
61.  This  statute,  passed  29  Car.  2.  ch.  3,  has  been  rery  generaUy  adopted  and  re- 
enacted  in  America.    2  Story,  Eq  Jur.  §  762. 

«  Cooper,  F^.  PI.  256;  Mitf  Eq.  PI.  by  Jeremy,  266;  Beames,  PL  in  Eq.  171, 
172;  Sferens  v.  Cooper,  1  Johns   Ch.  425. 

«  Main  v.  Melboum.  4  Ves.  720 ;  Cooper,  Eq.  PL  285»  286 ;  Beames,  PI.  in  Eq. 
471, 472.  

(a)  See  re  Stephens,  48  Ch.  D.  89;  Cadbary  v.  Smith,  L.  B.  9  Eq.  37;  i« 
Hepbarn,  14  Q.  B.  D.  894. 
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payment  of  the  purchase-money  is  not  such  a  part-performance 
of  the  contract  or  agreement,  as  takes  the  case  out  of  the 
statute.^ (a)  So,  to  a  bill  setting  up  a  parol  variation  of  such 
a  contract,  the  statute  may  be  pleaded,  if  the  variation  is 
essential.^ 

§  762.  There  is  a  distinction  suggested  on  this  subject,  im- 
portant in  point  of  practice.  If  a  bill  for  the  specific  per- 
formance of  a  contract  respecting  the  sale  of  land,  states  the 
agreement  generally,  with  no  representation,  fixing  it  as  in 
writing,  or  not,  as  that  general  averment  may  be  understood  of 
an  agreement  in  writing,  or  not,  although  the  plea  of  the  statute 
has  rather  the  appearance  of  an  answer ;  yet  it  has  always  been 
admitted  in  that  form.'  But  if  the  bill  states  an  agreement  in 
writing,  and  seeks  nothing  but  an  execution  of  that  agreement, 
a  plea,  that  there  is  no  agreement  in  writing,  has  been  thought 
not  to  be  proper ;  as  it  is  no  more  than  so  much  of  an  answer.*  (b) 

1  2  Story,  £q.  Jur.  §  760,  and  cases  there  cited.  [If  the  bill  does  not  allege  the 
contract  in  writing,  but  only  in  general  terms,  and  a  hearing  is  had  before  any 
answer  is  filed,  it  is  competent  for  the  defendant,  where  the  bill  asks  a  specific  per- 
formance of  a  contract  for  the  sale  of  land,  to  plead  the  statute  of  frauds,  at  the 
hearing,  orally.  Lincoln  v.  Wright,  6  Jur.  n.  s.  1142.  But  as  a  general  rule  the 
statute  of  frauds  must  be  specially  urged,  either  by  formal  plea,  or  in  the  answer,  in 
order  to  enable  the  defendant  to  rely  upon  it,  as  a  defence,  at  the  hearing.  Heys  v. 
Aatley,  9  Law  T.  m.  b.  366.] 

'  Cooper,  Eq.  PI.  256 ;  Brodie  v,  St  Paul.  1  Yes.  Jr.  826 ;  Jordan  v.  Sawkins,  1 
Yes.  Jr.  402;  8.  o.  3  Bro.  Ch.  388 ;  Parkhurst  v.  Yan  Cortlandt,  1  Johns.  Ch.  273. 

s  Morison  v.  Tumour,  18  Yes.  182.  See  Whitchurch  v,  Bevis,  2  Bro.  Ch.  566, 
667,  and  Mr.  Belt's  note  (19) ;  8.  c.  2  Dick.  664.  But  qussre,  whetlier  this  distinc- 
tion is  well  founded.  Why  is  not  such  a  negatiye  plea  good,  if  no  circumstances  are 
charged  in  tlie  bill  requiring  a  discoTery  ?  See  Rowe  v.  Teed,  16  Yes.  378 ;  Thring 
V.  Edgar,  2  Sim.  &  Stu.  274. 

*  Ibid. 


(a)  Maddlson  v.  Alderson,  8  App.  Cas. 
467. 

(b)  The  defence  of  the  statute  of 
frauds  may  also  be  taken  by  demurrer, 
where  it  clearly  appears  upon  the  face 
of  the  bill  that  the  case  there  stated  is 
within  the  statute.  But,  as  the  bill  need 
not  show  affirmatiTcly  that  the  statute 
does  not  apply,  such  defence  is  usually 
raised  by  plea  or  answer.  See  Wood  v. 
Midgley,  6  De  6.  M.  &  G.  41 ;  2  Smale 
&  G.  115;  Cozine  o.  Graham,  2  Paige, 
177;  Walker  ».  T^ke,  6  Cush.  90; 
Campbell  v.  Brown,  129  Mass.  23 ;  Ahrend 


Odiome,  118  Mass.  261;  Slater  v. 
Smith,  117  Mass.  96;  Famham  v.  Clem- 
ents, 61  Maine,  426 ;  Macey  v,  Childress. 
2  Tenn.  Ch.  438 ;  Cranston  v.  Smith,  6 
R.  I.  281 ;  Switzer  v.  Skiles,  8  Gilman, 
629.  By  the  present  English  practice, 
the  defence  of  the  statute  of  frauds  must 
be  pleaded,  and  cannot  be  taken  by  de- 
murrer. Catling  V.  King,  6  Ch.  D.  660 ; 
Morgan  v.  Worthington,  88  L.  T.  v.  s. 
443;  Futcher  v.  Putcher,  60  L.  J.  Ch. 
736.  While  it  is  not  necessary  to  plead 
a  pnrticnlnr  section  of  the  statute  of 
fhiuds,  yet  if  §  4  is  pleaded,  the  defendant 
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§  763.  It  seems  now  understood,  that  this  plea  extends  to  the 
discovery  of  the  parol  agreement,  as  well  as  to  the  performance 
of  it;  although  it  has  been  said,  that  the  defendant  is  compella- 
ble by  answer,  or  by  plea,  to  admit  or  to  deny  the  parol  agree- 
ment stated  in  the  bill.^  But  this  seems  utterly  nugatory;  for 
it  is  now  well  settled,  that  if  the  defendant  should  by  his  answer 
admit  the  parol  agreement,  and  should  insist  upon  the  benefit  of 
the  statute,  he  will  be  fully  entitled  to  it,  notwithstanding  such 
admission.^  But  if  he  admits  the  parol  agreement,  without  in- 
sisting on  the  statute,  the  court  will  decree  a  specific  perform- 
ance, upon  the  ground,  that  the  defendant  has  thereby  renounced 
the  benefit  of  the  statute.' 

1  The  subject  is  thoaght  by  Lord  Redesdale  (Mitf.  Eq.  PI.  by  Jeremy,  266-287)  to 
be  still  inyolyed  by  the  authorities  in  some  difficulty.  "  It  has  been  understood," 
says  he,  "  that  this  plea  extended  to  the  discovery  of  a  parol  agreement,  as  well  as 
to  the  performance  of  it,  except  where  the  agreement  had  been  so  far  performed, 
that  it  might  be  deemed  a  fraud  on  the  party  seeking  the  benefit  of  i^  unless  it  was 
completely  carried  into  execution;  and  cases  have  been  determined  accordingly. 
This  has  of  late  been  the  subject  of  much  discussion,  and  some  contrariety  of  deci- 
sion. In  one  case  the  court  appeared  to  have  conceived,  that  the  courts  of  equity, 
in  determining  cases  arising  upon  this  statute,  had  laid  down  two  propositions, 
founded  on  rules  of  equity,  and  had  given  a  construction  to  the  act  accordingly, 
which  amounted  to  this,  that  the  act  was  to  be  construed,  as  if  there  had  been  an 
express  exception  to  the  extent  of  those  rules  in  favor  of  courts  of  equity ;  and  that 
no  action  was  to  be  sustained,  except  upon  an  agreement  in  writing,  signed  accord-  | 

ing  to  the  requisition  of  the  statute ;  and  except  upon  bills  in  equity,  where  the 
party  to  be  charged  confessed  the  agreement  by  answer ;  or  there  was  a  part-per- 
formance of  the  agreement  It  was  tlierefore  determined,  that  to  the  fact  of  tlie 
agreement  the  defendant  must  answer.    But  the  court,  afterwards,  upon  a  rehearing,  i 

allowed  the  plea.    In  subsequent  cases  this  subject  was  much  discussed ;  and  the  j 

question  was  particularly  considered,  whether,  if  the  defendant  admitted  by  answer 
the  fact  of  a  parol  agreement,  but  insisted  on  the  protection  of  the  statute,  a  decree 
could  be  pronounced  for  performance  of  the  agreement  without  any  other  ground, 
than  the  fact  of  the  parol  agreement  thus  confessed.  At  length  it  seems  to  have 
been  decided,  that  though  a  parol  agreement  be  confessed  by  the  defendant's  answer  ,- 
yet,  if  he  insists  on  the  protection  of  the  statute,  no  decree  can  be  made  merely  on 
the  ground  of  that  confession."  He  immediately  adds,  in  the  succeeding  sentence, 
a  suggestion,  that  there  must  always  be  a  discovery  of  the  parol  agreement  by  an- 
swer ;  which,  however,  is  contrary  to  the  text,  which  follows  Uie  doctrine  of  Mr. 
Cooper,  Eq.  PI.  266,  and  that  ultimately  held  in  Whitchurch  u,  Bevis,  2  Bro.  Ch.  660. 

«  Ibid. 

*  Cooper,  Eq.  PI.  266,  267 ;  Mitf.  Eq.  PI.  by  Jeremy,  266-268 ;  Beames,  PI.  in  Eq. 


will  not  be  allowed  to  amend  or  to  rely  land,  must  also  set  up  the  statute ;  but 

upon  §  7.    James  v.  Smith,  [1891]  2  Ch.  if  it  denies  the  agreement,  its  validity 

D.  884.    An  answer  which  admits  the  must   be  established   by  the   plaintiff 

alleged  oral  agreement  for  the  sale  of  Barrett  o.  McAllister,  88  W.  Va.  7S& 
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§  764.  But  if  in  cases  of  this  sort  any  matter  is  charged  in 
the  bill,  which  may  avoid  the  bar,  created  by  the  statute,  such 
as  acts  of  part-performance,  or  fraud,  then  the  plea  ceases  to  be 
a  pure  plea ;  and  that  matter  must  be  denied  by  way  of  averment  ^ 
in  the  plea,  and  must  also  be  denied  particularly  and  precisely 
by  way  of  answer  in  support  of  the  plea.^ 

§  765.  The  statute  of  frauds  and  perjuries  may  also  be  pleaded 
to  a  bill  for  the  discovery  and  execution  of  a  trust,  with  an 
averment,  that  there  was  no  declaration  of  the  trust  in  writing.' 
But  here,  as  in  the  former  case,  circumstances  of  fraud  may  be 
alleged  in  the  bill,  which,  if  true,  would  avoid  the  bar.'  K 
there  be  any  such  allegation  of  fraud,  the  plea  ceases  to  be  a 
pure  plea;  and  the  allegation  must  be  met  by  an  averment  in 
the  plea,  denying  the  fraud ;  and  there  must  also  be  an  answer 
in  support  of  the  plea,  responsive  to,  and  denying  all  the  cir- 
cumstances of  fraud  so  charged.^ 

§  766.  Whether,  in  the  case  of  a  parol  trust  charged  by  a  bill, 
the  defendant  may  confess  the  trust  by  his  answer,  and  insist 
upon  the  statute  of  frauds  as  a  bar,  as  he  may  to  a  bill  brought 
for  a  specific  performance  of  a  parol  contract  respecting  lands, 

172-176 ;  2  Story.  Eq.  Jnr.  §  758  and  note  (1) ;  1  Fonbl.  Kq.  B.  1  Ch.  8,  §  8,  and  note 
((/);  Cozine  r.  Graham,  2  Paige,  177;  Ontario  Bank  o.  Boot,  8  Paige,  478;  Bowe  v. 
Teed,  16  Ves.  376;  Morison  v.  Tumour,  18  Ves.  182,  183;  Cooth  p.  Jackson,  Ves. 
87,  88 ;  Blagden  v,  Bradbear,  12  Ves.  471.  In  the  case  of  the  Ontario  Bank  v.  Root, 
8  Paige,  478,  it  was  decided,  that  where  the  bill  sets  up  an  agreement,  which  would 
be  iuTalid  by  the  statute  of  frauds,  unless  it  was  in  writing,  and  the  defendant  by  his 
answer  denies  the  agreement,  he  need  not  insist  upon  the  statute  as  a  bar ;  but  tlie 
plaintiff  at  the  hearing  must  establish  the  agreement  by  written  eridence.  (a)  a.  p. 
Cozine  v,  Graham,  2  Paige,  177, 181.    [See  also  Champlin  t;.  Parish,  11  Paige,  408.] 

1  Cooper,  Eq.  PI.  266 ;  Mitf .  Eq.  PI.  by  Jeremy,  266,  267 ;  Beames,  PI.  in  Eq. 
176-182 ;  2  Story,  Eq.  Jur.  \  76^767 ;  Whitchurch  r.  Bevis,  2  Bro.  Ch.  669,  and  Mr. 
Belt's  note ;  Morison  v.  Tumour,  18  Ves.  181, 182. . 

3  Cooper,  Eq.  PI.  266,  267  ;  Mitf.  Eq.  PI.  by  Jeremy,  266;  Cottington  v.  Fletcher, 
2  Atk.  166.  [A  bill  which  sought  to  enforce  a  trust  of  lands  did  not  allege,  that  such 
trust  was  in  writing.  It  was  held,  on  demurrer,  that  this  was  sufficient,  for  the 
statute  of  frauds  only  refers  to  the  proof  of  a  trust  by  writing.  Daries  v.  Otty,  38 
Beav.  640 ;  a.  o.  2  De  G.,  J.  &  S.  288.  But  in  establishing  a  trust,  it  is  not  sufficient, 
in  order  to  protect  the  bill  from  a  demurrer  for  want  of  equity,  to  allege  that  the 
defendant  holds  a  Aind  in  trust  for  the  plaintiff!  The  facts  which  establish  that  con- 
clusion must  be  set  forth.    Grenville  Murray  v.  Clarendon,  L.  K.  9  Eq.  11.] 

•Ibid. 

«  Mitf.  Eq.  Fl.  by  Jeremy,  268 ;  Cooper,  Eq.  PI.  267,  268 ;  Beames,  PI.  in  Eq. 
178-180.  

(a)  May  o.  Sloan,  101  U.  S.  281 ;  Billingslea  v.  Ward,  33  Md.  48. 
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is  an  important  question,  which  has  been  much  discussed,  and 
upon  which  (it  has  been  said)  it  may  be  very  difficult  to  make  a 
satisfactory  distinction.'  In  each  case,  the  confession  by  answer 
of  the  trust,  or  of  the  agreement,  is  susceptible  of  being  consid- 
ered as  a  declaration  of  trust  in  writing,  or  as  an  admission  of 
an  agreement  in  writing,  signed  by  the  party.  If,  notwithstand- 
ing the  admission  in  the  one  case,  the  bar  may  be  insisted  on, 
it  is  not  easy  to  say,  why  the  same  rule  ought  not  to  be  applied 
in  the  other.  ^  Indeed,  it  has  been  doubted,  whether  the  defend- 
ant, upon  a  bill  charging  a  parol  trust,  is  not  always  bound  to 
answer,  as  to  the  existence  of  the  parol  trust;  and  whether  a 
plea  of  the  statute  would  be  good  to  such  a  discovery.' (a) 

1  Mitf.  Eq.  PI.  by  Jeremy,  267,  268. 

s  Mitf.  Eq.  PI.  by  Jeremy,  267,  268 ;  Mackleston  v.  Brown,  6  Yes.  62, 67-69.  [A 
signed  document  may  so  refer  to  an  unsigned  writing  as  to  incorporate  it  into,  and 
make  it  a  part  of,  the  signed  writing,  and  bo  meet  the  requirements  of  the  statute ; 
although  the  signed  writing  in  itself  be  not  sufficient.  But  the  defendant's  answer, 
wherein  the  statute  is  pleaded  and  insisted  upon,  cannot  be  resorted  to  for  that  pur- 
pose. Jackson  v.  Oglander,  2  H.  &  M.  465.  An  answer,  admitting  the  oral  agree- 
ment but  insisting  upon  the  statute,  must  read  as  if  it  were  an  answer  denying  the 
agreement  in  Mo.  But  if  it  appears  that  the  contract  was  reduced  to  writing  and 
signed  by  one  of  the  parties  and  by  the  agent  of  the  other  party,  it  is  sufficient,  al- 
though such  agent  was  appointed  orally.    Heard  v.  Pilley,  L.  R.  4  Ch.  548.] 

*  See  Adlington  i;.  Cann,  8  Atk.  141 ;  s.  c.  cited  Parker,  159, 160 ;  8.  c.  cited  and 
commented  on,  Muckleston  v.  Brown,  6  Yes.  67,  68.  See  Wliitchnrch  v.  Beris,  2 
Bro.  Ch.  559 ;  Mitf.  Eq.  PI.  by  Jeremy,  267,  268.  Lord  Redesdale  (Mitf.  £q.  PI.  by 
Jeremy,  267)  has  used  the  following  language:  "And  it  may  now,  apparently,  be 
concluded,  that  a  plea  of  the  statute  cannot,  in  any  case,  be  a  bar  to  a  disoorery  of 
the  fact  of  an  agreement ;  and  that,  as  the  benefit  of  the  statute  may  be  had,  if  in- 
sisted on,  by  answer,  there  can  be  no  use  in  pleading  it  in  bar  of  relief.  Whether  the 
same  rule  would  be  applied  to  a  confession  of  a  trust  by  an  answer,  which  may  be 
considered  as  a  declaration  of  the  trust  in  writing,  signed  by  the  party,  as  indeed  the 
confession  of  a  parol  agreement  by  answer  might  also  be  deemed,  seems  to  be  an 
important  question,  not  agitated  in  the  cases  decided  with  respect  to  other  agree- 
ments, and  upon  which  it  may  be  Very  difficult  to  make  a  satisfactory  distinction.  In 
the  cases,  in  which  it  was  formerly  considered,  that  a  plea  of  this  statute  was  the 
proper  defence,  it  was  conceived,  that  any  matter  charged  by  the  bill,  which  might 
avoid  the  bar  created  by  the  statute,  must  be  denied  generally,  by  way  of  averment 
in  the  plea,  and  particularly  and  precisely  by  way  of  answer  to  support  the  plea. 
But  according  to  one  case,  if  any  such  matter  were  charged  in  the  bill,  it  became 
impossible  to  plead  the  statute  in  bar ;  the  court  having  determined,  that  denial  of 
the  matter  so  charged  made  the  plea  double,  and,  therefore  informal.  And  it  may 
now  be  doubtfbl,  whether  a  plea  of  the  statute  ought  in  any  case  (except  perhaps  in 
the  case  of  a  trust)  to  extend  to  any  discovery  sought  by  the  bill ;  and,  indeed. 


{a)  The  statute  cannot  be  availed  of  by  a  defendant  to  cover  a  fraudulent  act 
Haigh  o.  Kaye,  L.  R.  7  Ch.  469. 
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§  767.  But,  whatever  may  be  the  doubts,  in  some  cases  of 
trust,  it  seems  clear,  that  where  the  bill  sets  up  a  parol  trust, 
the  non-performance  of  which  would  be  a  fraud  upon  the  plain- 
tiff;  or  where  the  parol  trust  is  a  secret  trust,  alleged  to  be  in 
fraud  of  the  public  policy  of  the  country ;  a  pure  plea  of  the 
statute  will  not  prevail ;  for  the  statute  will  never  be  allowed  to 
cover  fraud.  In  such  cases  the  plea  must  contain  averments 
denying  the  fraud,  and  also  be  supported  by  an  answer,  discover- 
ing or  denying  all  the  circumstances  relied  on  to  establish  the 
fraud.  ^  Therefore,  where  an  heir-at-law  filed  a  bill  against  a 
devisee,  for  the  discovery  of  secret  trusts  for  charitable  uses,  and 

whether  it  ought  not  to  be  deemed  a  needless  and  Tezatioas  proceeding,  if  confined 
to  relief."  From  this  passage,  it  seems  to  be  Lord  Hedesdale's  opinion,  (L)  That  to 
a  bill  for  a  specific  performance  of  a  parol  contract,  the  defendant  must  by  answer 
discoTer,  whether  there  was  a  parol  contract  or  not ;  and  that  liis  plea  of  the  statutes 
must  not  coTer  such  a  discovery.  But  this  is  contrary  to  the  text.  Ante,  §  768  and 
note,  and  seems  inconsistent  with  the  ultimate  decision,  in  Whitchurch  v.  Bevis,  2 
Bro.  Ch.  659 ;  and  with  the  generally  receiTed  doctrine  in  England,  that  a  plea  in 
bar,  good  to  the  relief,  is  a  good  bar  to  the  discovery.  Mr.  Cooper,  too,  holds  the 
contrary  doctrine.  Cooper,  £q.  Pi.  256.  (2.)  Lord  Kedesdale  seems  to  hold  it  doubt- 
ful, whether  a  plea  of  the  statute  ought  in  any  case  (except,  perhaps,  in  the  case  of 
a  trust)  to  extend  to  the  discovery  sought  by  the  bill ;  or,  indeed,  whether  any  such 
plea  is  good  at  all.  In  a  preceding  page  (p.  256)  he  admits  the  validity  of  a  plea  of 
the  statute  to  the  discovery  and  execution  of  a  trust;  and  it  is  very  difficult  to  per- 
ceive any  distinction  between  such  a  case,  and  the  case  of  a  bill  for  the  specific 
performance  of  an  agreement  In  the  latter  case,  a  plea  of  the  statute  has  often 
been  recognizee!  as  good ;  as,  indeed,  his  lordship  admits  (p.  266,  and  cases  cited, 
note  kf  and  note  m).  See  also  Mussell  u.  Cooke,  Prec.  Ch.  688 ;  Whitchurch  v.  Bevis, 
2  Bro.  Ch.  559 ;  HoUis  v.  Whiteing,  1  Vem.  151.  That  the  bar  of  the  statute  may  be 
relied  on  in  an  answer,  by  no  means  establishes,  that  it  may  not  also  be  relied  on  in 
a  plea ;  and  an  answer  in  support  of  a  plea  is  not  necessary,  unless  some  facts  are 
stated  in  the  bill,  as  to  the  trust  or  agreement,  which  call 'upon  the  defendant  for  a 
discovery.  IT  the  biU  diarges  a  written  agreement,  and  seeks  a  discovery  thereof, 
there  the  plea  may  require  an  answer  in  support  of  the  plea,  denying  that  there  is 
any  written  agreement  Perhaps  Lord  Eldon's  doctrine  in  Morison  v.  Tumour,  18 
Yes.  182,  cited  Ante,  §  763,  may  be  explained  upon  this  ground.  Mr.  Belt,  in  his 
note  (10)  to  Whitchurch  v.  Bevis,  2  Bro.  Ch.  567,  seems  to  have  thought,  that  a  plea 
of  the  statute  to  a  parol  agreement,  charged  in  a  bill,  would  be  good  without  answer- 
ing as  to  the  parol  agreement ;  and  that  a  like  plea  would  be  good,  if  the  agreement 
was  not  stated  to  be  by  parol.  The  truth  seems  to  be,  that  Lord  Redesdale,  in  his 
whole  text  on  this  subject  (pp.  265-269),  seems  to  have  been  embarrassed  by  the 
apparent  conflict  of  the  authorities,  and  to  have  endeavored,  without  success,  to 
bring  them  into  harmony.  Since  he  wrote,  the  subject  of  negative  pleas  has  been 
much  more  tolly  considered;  and  the  confusion  in  the  authorities  is  in  a  great 
measure  dissipated.  See  Armitage  v.  Wadsworth,  1  Mad.  189,  196;  Hitchins  v 
Lander,  Cooper,  84. 

1  Cooper,  Eq.  PI.  266»  267. 
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stating  a  paper  in  the  handwriting  of  the  testator,  as  a  ground 
for  the  allegation ;  although  the  defendant  pleaded  the  statute  of 
frauds,  yet  he  was  compelled  to  answer.^  And  so,  in  another 
case,  in  which  co-heirs  were  plaintiffs,  and  filed  a  bill  for  the 
same  purpose;  and  it  appeared,  that  the  testator's  codicil  con- 
tained expressions  denoting  some  trusts,  and  there  were  written 
acknowledgments  by  the  defendants,  that  they  were  to  take  upon 
trust  for  charity,  the  defendants  were  compelled  to  answer.* 

§  768.  Even  in  the  case  of  a  mere  naked  allegation  by  the 
heir,  that  the  defendant  takes  upon  a  secret  trust  for  charitable 
purposes  against  the  statute  of  mortmain,  if  the  defendant  pleads 
the  statute  of  frauds,  with  an  averment,  that  he  never  signed 
any  writing  declaratory  of  a  trust,  it  will  not  be  sufficient ;  be- 
cause the  statute  was  never  permitted  to  be  a  cover  for  a  fraud 
upon  the  private  rights  of  individuals ;  and  although,  within  the 
intention,  it  cannot  be  said,  that  a  ti*ust  is  created  under  these 
circumstances;  yet  it  is  clear,  that  a  trust  would  be  created 
upon  the  principle,  on  which  courts  of  equity  act  as  to  fraud.' 
Thus,  in  the  ordinary  case  of  an  estate  suffered  to  descend,  the 
owner  being  informed  by  the  heir,  that,  if  the  estate  is  permitted 
to  descend,  he  will  make  a  provision  for  a  mother,  or  a  wife,  or 
other  person,  the  court  will  compel  the  former  to  discover, 
whether  he  did  make  such  a  promise.*  So,  if  a  father  devises 
to  his  youngest  son,  who  promises,  that,  if  the  estate  is  devised 
to  him,  he  will  pay  a  sum  of  money  to  the  eldest  son,  the  court 
will  compel  the  former  to  discover,  whether  that  passed  in  parol ; 
and  if  he  acknowledges  it,  even  praying  the  benefit  of  the  statute 
he  will  be  decreed  to  stand  as  a  trustee  of  the  estate  for  the 

■ 

amount  of  the  sums  of  money  charged  upon  it.^ 

§  769.  (3. )  The  plea  of  some  other  public  or  private  statute. 
In  the  same  manner,  any  other  statute,  which  creates  a  good  bar 
to  the  demand  of  the  plaintiff,  asserted  in  his  bill,  may  be 

* 

1  Cooper,  Eq.  PI.  257 ;  Adlington  v.  Cann,  8  Atk.  141 ;  cited  also  in  Parker,  159, 
and  6  Ves.  67,  and  9  Ves.  619;  Muckleston  v.  Brown,  6  Ves.  62,  66,  68,  09 ;  Cham- 
berlain V.  Agar,  2  Ves.  &  B.  269. 

a  Ibid. 

>  Cooper,  Eq.  PL  257,  268 ;  Strickland  v.  Aldridge,  9  Ves.  616,  619 ;  Chamberlain 
V.  Agar,  2  Ves.  &  B.  269,  262. 

*  Cooper,  Kq  PI.  267,  268;  Strickland  v.  Aldridge,  9  Ves.  616,  619;  Chamberlain 
o.  Agar,  2  Ves.  &  B.  269,  262. 

«Ibid. 
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pleaded  with  the  averments  necessary  to  bring  the  case  of  the 
defendant  within  the  statute,  and  to  avoid  any  equity,  which 
may  be  set  up  against  the  bar  created  by  the  statute.^  In  the 
latter  case,  there  must  also  be  an  answer,  discovering  and  deny- 
ing the  matters  of  equity,  so  set  up  to  avoid  a  bar.^  Among 
these  statutable  bars  may  be  enumerated  the  statute  respecting 
the  buying  of  pretended  titles ;  the  statute  of  maintenance ;  the 
statute  of  usury;  and,  in  England,  the  ship  registry  acts.® (a) 

§  770.  A  private  or  particular  statute  may  also  be  pleaded  in 
the  same  manner.  Thus,  to  a  bill  impeaching  a  sale  of  lands  in 
the  fens  by  the  conservators  under  the  statutes  for  draining  the 
fens,  the  defendant  pleaded  the  statutes,  and  that  the  sale  was 
made  according  to,  and  by  virtue  of,  those  statutes ;  and  the  plea 
was  allowed.* 

§  771.  (4. )  A  plea  is  sometimes  both  a  statute  and  a  record ; 
as,  for  instance,  a  fine  with  proclamations,  in  England,  accord- 
ing to  the  statute  of  4  Henry  VIL  chap.  24,  and  a  five  years' 
non-claim.^  This  bar  is  not,  or  at  least  has  not,  been  usually 
applied  in  America.  But  still  it  may  be  proper  to  state  a  few 
matters  in  regard  to  the  nature  and  operation  of  the  plea,  as  it 
serves  to  illustrate  some  other  points  of  general  jurisprudence, 
and  of  pleading. 

,  §  772.  A  plea  of  fine  and  non-claim,  is  properly  a  legal  bar ; 
but  it  is  equally  good  in  equity,  provided  it  is  pleaded  with 
proper  averments.*  Where  a  defective  title,  merely  legal,  is 
purchased  by  a  party,  although  the  defect  is  apparent  upon  the 

1  Cooper,  Eq.  PI.  258 ;  Mitf .  £q.  PI.  by  Jeremy,  274 ;  1  Story,  Eq.  Jar.  §  90, 256 ; 
2  Story,  Eq.  Jar.  §  768. 

>  Bearoes,  PI.  in  Eq.  182, 183. 

>  Beames,  PI.  in  Eq.  182.  Hitchins  v.  Lander,  Cooper,  84 ;  Wall  v.  Stubbs,  2 
Ves.  &  B.  364.  In  Hitchins  v.  Lander,  Cooper,  34,  the  form  of  a  plea  of  baying  a 
pretended  title,  contrary  to  statate  of  32  Henry  Vm.  oh.  9,  §  3,  is  fdven  at  large ; 
which  was  allowed  by  Lord  Eldon.    S.  F.  Bearoes,  PI.  in  Eq.  Appendix,  833-337. 

«  Beames,  PI.  in  Eq.  188 ;  Cooper,  Eq.  PI.  259, 260;  Mitf.  Eq.  PI.  by  Jeremy,  274 ; 
Brown  v.  Hamond,  2  Ch.  Cas.  240. 

»  Cooper,  Eq.  PI.  260 ;  Mitf.  Eq.  PL  by  Jeremy,  262-261 ;  Gilb.  For.  Rom.  61 ; 
Gait  V,  Osbaldeston,  1  Rass.  158 ;  a.  c.  5  Mad.  428.  See  Leigh  v.  Leigh,  1  Sim.  340, 
871-373 ;  Story  v.  Windsor,  2  Atk.  680,  631. 

•  Ibid.  

(a)  In  the  Federal  coarts,  if  the  plain-      or  answer,  and  not  demar.    Qrifllng  n 
tiff  relies  apon  a  State  statate,  making  a      Gibb,  2  Black,  519. 
prima  facie  case  for  relief,  he  should  plead 
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face  of  his  deeds,  jet  the  fine  may  be  set  up  by  him  as  a  bar  in 
equity ;  and  he  will  not  be  affected  by  notice  of  such  defect,  so  as 
to  make  him  a  trustee  for  the  person  who  had  the  right;  for  a 
defect  upon  the  face  of  title-deeds  is  often  the  occasion  of  a  fine 
being  levied;  and  if  a  person  has  lost  his  right  by  a  legal 
bar,  he  can  have  no  remedy  in  equity,  whatever  may  be  the 
circumstances.^ 

§  773.  In  regard  to  equitable  titles,  also,  a  fine  and  non- 
claim  will  in  many  cases  be  a  good  bar,  as  it  is  in  regard  to 
legal  titles.  And  it  may  be  generally  stated,  that,  wherever  a 
person  comes  in  by  a  title,  in  opposition  to  the  title  of  a  trust 
estate,  or  comes  in  under  the  title  to  the  trust  estate  for  a  valu- 
able consideration,  without  fraud,  or  notice  of  fraud,  or  of  the 
trust,  a  fine  and  non-claim  may  be  set  up  as  a  bar  to  the  claim 
of  a  trust.  ^  For  many  purposes,  indeed,  a  fine,  although  under 
the  statute,  is  treated  only  as  a  species  of  conveyance.^ 

§  774.  On  the  other  hand,  there  are  cases,  in  which  courts  of 
equity  will  control  the  effects  of  a  fine  and  non-claim.  Some  of 
these  cases  are  founded  upon  an  analogy  to  the  law ;  and  others 
again  are  founded  upon  their  own  peculiar  jurisprudence.  In 
the  first  place,  there  are  cases  where  a  fine  will  not  avail  either 
at  law  or  in  equity.  (1, )  As  where  the  person,  setting  up  the 
fine,  has  been  guilty  of  covin  or  fraud,  he  will  be  treated  as  a 
trustee  for  the  person  equitably  entitled.  (2.)  A  mortgagor 
cannot  bar  a  mortgagee  by  a  fine  and  non-claim.  (3.)  A  fine  by 
a  lessee,  or  tenant  at  will,  will  not  bar  his  lessor's  right ;  or  a 
rent  issuing  out  of  the  land.  (4.)  A  fine  will  not  bar  or  extin- 
guish a  simple  collateral  or  naked  power.  ^ 

§  776.  In  the  next  place,  there  are  cases  in  which  a  fine  and 
non-claim  do  not  constitute  a  bar  in  courts  of  equity  upon  their 
own  peculiar  principles.  (1.)  Thus,  although  where  the  equity 
charges  the  land  only,  a  fine  is  a  good  bar;  yet,  if  it  charges  the 
person  only,  in  respect  of  the  land,  it  is  then  no  bar;  as  in  case 
of  a  purchaser  from  a  trustee,  knowing  the  trust  ^    (2.)  Where 

1  Mitf.  Eq.  H.  by  Jeremy.  261 ;  Cooper,  Eq.  PI.  200;  Beamet,  PI.  in  Eq.  183-186. 

3  Mitf.  Eq.  PI.  by  Jeremy,  252, 263 ;  Beames,  PL  in  Eq.  191 ;  Cooper,  Eq.  PI.  263. 

>  Black.  Com.  348,  349. 

«  Beames,  PI.  in  Eq.  186-188 ;  Cooper,  Eq.  PI.  260-262 ;  Mitf.  Eq.  PI.  by  Jeremy, 
260-252. 

«  Beames,  PI.  in  Eq.  189 ;  Cooper,  Eq.  PI.  261 ;  Mitf.  Eq.  PL  by  Jeremy,  251 ; 
Salisbury  v.  Baggot,  1  Ch.  Cat.  27& 
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the  person,  claiming  the  benefit  of  the  fine,  derives  title  under 
a  trustee,  but  really  has  not  the  character  of  a  purchaser,  for  a 
valuable  consideration,  the  fine  is  no  bar;  for,  in  such  a  case, 
he  is  also  treated  as  a  mere  trustee.^  (8.)  If  a  person,  who 
claims  under  a  conveyance  obtained  by  a  fraud,  levies  a  fine, 
that  is  no  bar  to  the  owner ;  for  he  is  a  mere  trustee  of  the  latter 
in  consequence  of  the  fraud.  ^  (4.)  If  a  person,  coming  in  under 
a  fraudulent  conveyance,  sells  to  another  by  a  fine,  with  notice 
of  the  fraud  or  without  consideration,  the  fine  is  no  bar.^  (5.)  If 
the  equity  or  trust  is  created  by  the  fine,  the  fine  will  be  no  bar ; 
because  it  is  not  an  opposite  title. ^  (6.)  Where  there  is  sup* 
pression  of  the  title-deeds  by  a  tenant  for  life  in  possession  of 
them,  or  by  a  trustee,  a  fine  will  be  no  bar  to  a  bill  against  him 
by  the  rightful  owner. '^  (7.)  A  fine  by  a  person  in  possession, 
the  legal  estate  being  in  a  trustee,  will  not  bar  an  equitable  charge 
under  the  deed  of  trust.  ^  (8.)  The  pendency  of  a  suit  in  equity 
will  sometimes,  in  a  court  of  equity,  prevent  the  running  of  a  fine 
and  non-claim,  where  the  matter  is  of  an  equitable  nature.^ 

§  776.  In  the  next  place,  courts  of  equity  will,  in  some  cases, 
limit  the  operation  of  a  fine,  and  allow  it  as  a  bar  to  a  certain 
extent  only.  (1.)  Where  it  appears  to  have  been  the  intention  , 
of  a  husband  and  wife,  in  levying  a  fine,  not  to  bar  her  jointure 
a  court  of  equity  will  not  allow  it  to  operate  as  such  a  bar.^ 
(2.)  Where  a  fine  is  levied  pursuant  to  a  decree,  for  a  particular 
purpose,  it  will  not  be  permitted  to  operate  further  than  the 
decree  directs.^  (3.)  If  a  fine  be  levied  on  lands,  comprised  in 
marriage  articles,  to  different  uses  from  those  intended  by  the 
articles,  a  reconveyance  will  be  compelled,  according  to  the  uses 
intended  by  the  articles.  ^ 

1  Beamei,  PI.  in  Eq.  189 ;  Gilb.  For.  Bom.  02;  Cooper,  Eq.  PI.  261 ;  Mitf.  Eq.  PL 
hy  Jeremy,  251. 

'  Beamet.  PI.  in  Eq.  190;  Gilb.  For.  Bom.  52. 

s  Beames,  PL  in  Eq.  190,  191 ;  GiU>.  For.  Bom.  62;  Kennedj^  v.  Jhly,  1  8di.  ft 
Lefr.  880, 381. 

«  Beamei,  PI.  in  Eq.  192 ;  Gilb.  For.  Bom.  63. 

A  Be«ne«,  PI.  in  Eq.  192;  Bowles  v.  Stewart,  1  Scb.  ft  Lefr.  226. 

•  Beanies,  PL  in  Eq.  192 ;  Pomfret  v.  Windsor,  2  Ves.  472 ;  a.  c.  cited  10  Vet.  469. 
7  Beames,  PL  in  Eq.  192-191;  Cooper,  Eq.  PL  263;  Mitf.  Eq.  PL  by  Jeremy, 

2o8. 

•  Beames,  PL  in  Eq.  193 ;  Cooper,  Eq.  PI.  260. 

•  Beames,  PL  in  Eq.  193 ;  Goodrick  v.  Brown,  Freem.  Ch.  186;  ••  c.  1  Ch.  Ca* 
40;  Cooper,  Eq.  PL  262. 

>*  Beames,  PL  in  Eq.  193;  Treror  v.  Tveror,  1  P.  Wmt.  622;  Cooper,  Eq.  PL  263. 
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§  777.  In  a  plea  in  equity  of  a  fine  and  non-claim,  or  of  any 
other  strictly  legal  bar,  the  same  strictness  is  required  as  at 
law.  In  the  case,  therefore,  of  the  plea  of  a  fine,  a  direct 
positive  averment  of  seisin  is  necessary.  And,  therefore,  if  the 
allegation  of  seisin  is  only  argumentative ;  as  if  it  be,  that  the 
party  being,  or  pretending  to  be  seised,  or  being  in  possession 
and  receipt  of  the  rents,  and  being  thereby  seised,  conveyed,  the 
plea  will  be  overruled;  it  being  necessary  to  aver  an  actual 
seisin.  It  is  not,  indeed,  requisite  to  aver  a  seisin  in  fee ;  an 
averment,  that  the  party  was  seised,  tU  de  libera  tenementOy  and 
being  so  seised,  a  fine  was  levied,  will  be  sufiicient.^  A  plea  of 
a  fine  of  lands  in  the  county  of  Derby  and  elsewhere,  with  an 
averment,  that  it  was  of  all  the  lands  mentioned  in  the  bill,  has 
been  held  sufficient,  although  without  an  averment,  that  the 
party  had  no  lands  but  in  Derbyshire.'  And  although  ad  vow- 
sons  were  mentioned  in  the  same  plea,  and  it  was  objected  that 
a  seisin  by  presentation  not  being  alleged,  the  fine  could  not 
operate  as  a  bar;  yet  the  court  held  a  general  averment  of  seisin 
to  be  sufficient,  and  that  they  would  not  intend  that  there  were 
advowsons  merely  because  they  were  mentioned  in  the  fine.®  A 
plea  of  a  conveyance,  fine,  and'  non-claim,  is  not  multifarious; 
but  is  a  good  plea,  the  whole  being  a  plea  of  one  title  only.^ 

§  778.  Secondly ;  Pleas  of  matter  of  record,  or  as  of  record, 
in  some  court  At  the  common  law,  courts  are  divided  into 
courts  of  record,  and  courts  not  of  record.  The  distinction  is, 
for  the  most  part,  purely  technical.  The  superior  courts  of 
common  law  are  deemed  courts  of  record.  The  Court  of  Chan- 
cery in  its  equity  jurisdiction,  the  Court  of  Admiralty,  and  the 
ecclesiastical  courts,  are  deemed  courts  not  of  record. '^     The 

1  Cooper,  Eq.  PL  268,  264;  Mitf.  £q.  PI.  bj  Jeremy,  263;  Beamet,  PL  in  £q. 
186, 186. 

3  Ibid.  >  Ibid.  «  Ibid. 

*  Bacon,  Abr.  tit.  Courts,  D.  2,  in  margin.  Every  court,  having  a  power  to  fine 
or  imprison,  is  deemed  a  court  of  record  at  the  common  law.  Bacon,  Abr.  tit  Courts, 
D.  2 ;  3  Black.  Com.  24.  Mr.  Justice  Blackstone  (ibid.)  has  given  other  distinctions, 
and  has  stated  that  all  courts  of  record  are  the  king's  courts ;  and  that  a  court  not 
of  record  is  the  court  of  a  private  man,  wliom  the  law  will  not  intrust  with  any  dis- 
cretionary power  over  the  fortunes  or  liberty  of  his  fellow-subjects.  This  distinction 
is  wholly  inapplicable  to  the  Court  of  Chancery,  and  to  the  Court  of  Admiralty,  and 
generally  to  the  ecclesiastical  courts.  They  are  all  courts  of  the  king ;  yet  they  are 
not  courts  of  record.  In  America,  courts  of  equity  are  generally,  perhaps  not  uni- 
versally, deemed  as  much  courts  of  record,  as  courts  of  common  law.  The  courts  of 
the  United  States  are  all  courts  of  record. 
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• 

proceedings  of  the  former  court  are  treated  as  matters  of  record ; 
those  of  the  latter  courts  are  treated  not  strictly  as  matters  of 
record,  but  as  matters,  as  of  record;  that  is,  they  are  deemed 
to  be  of  the  same  validity,  as  if  they  were  records. 

§  779.  Let  us,  then,  in  the  first  place,  consider  pleas  of  mat- 
ters of  record,  technically  so  called.  (1.)  A  common  recovery. 
A  defendant  in  equity  may  plead  a  common  recovery,  duly 
suffered,  with  a  deed  to  lead  the  uses,  in  bar  to  a  bill,  asserting 
a  claim  under  an  entail,  if  the  estate,  limited  to  the  plaintiff, 
or  under  which  he  claims,  is  thereby  destroyed.^  This  doctrine 
is  not  confined  to  a  legal  entail,  but  will  equally  apply  to  an 
equitable  entail.^  Therefore,  a  common  recovery  suffered  by  a 
cestui  que  trust  in  tail,  who  is  in  possession  under  the  trustee, 
will  be  sufficient  to  bar  all  remainders  and  reversions  depending 
on  such  estate  tail,  although  there  be  no  legal  tenant  to  the 
precipe,  but  only  an  equitable  tenant  to  the  precipe.^  In  such 
a  case,  however,  the  trust  estate  must  be  conveyed  to  a  third 
person,  who  thus  becomes  an  equitable  tenant  in  tail  to  the 
precipe,  against  whom  the  suit  must  be  brought  in  the  same 
manner,  as  in  recoveries  of  legal  estates.^  But  recoveries  of  this 
kind  operate  only  on  the  trust  estate,  whereof  they  are  suffered, 
and  the  equitable  remainders  or  reversions  expectant  thereon; 
and  they  do  not  affect  any  legal  estate.  So  that  the  legal  estate 
cannot  be  barred  by  an  equitable  recovery.* 

§  780.  (2.)  The  plea  of  a  judgment  at  law  in  a  court  of 
record.  If  the  judgment  of  a  court  of  ordinary  jurisdiction  has 
finally  decided  the  rights  of  the  parties,  that  judgment  may  in 
general  be  pleaded  in  bar  of  a  bill  in  equity.  Thus,  where  a  bill 
was  brought  by  a  person  claiming  to  be  son  and  heir  of  Jocelin, 
Earl  of  Leicester,  and  alleged,  that  the  Earl,  being  tenant  in 
tail  of  estates,  had  suffered  a  recovery,  and  had  declared  the 

1  fieames,  PI.  in  Eq.  196;  Cooper,  Eq.  PL  264 ;  Biitf.  Eq.  PL  by  Jeremy,  268 ; 
Attorney  General  v.  8ntton»  1  P.  Wmt.  764. 

s  lUd. 

s  Hud. 

«  Cooper,  Eq.  PI  264, 266 ;  Beamet,  PL  in  Eq.  196, 196 ;  Goodrick  v.  Brown,  1  Ch. 
Cat.  49;  a.  o.  Freem.  Ch.  180;  North  v.  Way,  1  Vem.  13,  and  Mr.  Raithby's  note 

(1),  P  14. 

A  Cooper,  Eq.  PI.  266;  Brydges  v.  Brydges,  8  Ves.  120,  126,  126.  This  plea  it 
founded  npon  tlie  analogy  of  the  law ;  and  would,  therefore,  probably  be  governed 
by  the  rules  applied  to  the  same  plea  in  a  court  of  law,  some  of  which  are  stated  in 
Beames,  PL  in  Eq  196, 197. 
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use  to  himself  and  a  trustee  in  fee,  and  that  the  plaintiff  had 
brought  a  writ  of  right  to  recover  the  lands ;  but  that  the  de- 
fendant had  possession  of  the  title-deeds,  and  intended  to  set  up 
the  legal  estate,  which  was  vested  in  the  trustee ;  and  prayed  a 
discovery  of  the  deeds,  and  that  the  defendant  might  be  re- 
strained from  setting  up  the  estate  in  the  trustee ;  the  defendant 
pleaded,  as  to  the  discovery  of  the  deeds  and  relief,  a  judgment 
in  her  favor  in  a  writ  of  right ;  and  averred,  that  the  title  in  the 
trustee,  which  the  bill  sought  to  have  removed,  had  not  been 
given  in  evidence;  and  the  plea  was  allowed.^ 

§  780  a.  So,  where  a  verdict  and  judgment  were  obtained  in 
the  Lord  Mayor's  Court  in  London,  in  a  foreign  attachment,  by 
the  defendant  against  the  plaintiff  in  the  bill,  on  the  same  sub- 
ject-matter on  which  the  bill  sought  relief,  a  plea,  stating  the 
fact,  was  held  good,  as  the  Lord  Mayor's  Court  was  a  court  of 
competent  jurisdiction  to  decide  the  matters  in  dispute  between 
the  parties ;  and  if  the  matters  so  in  dispute  were  not  finally 
decided  by  the  judgment,  they  were  there  in  the  proper  course  for 
a  final  decision.^  But,  then,  to  support  such  a  plea,  it  must  be 
averred  in  the  plea,  that  the  same  issue  was  joined  in  the  former 
suit,  as  in  the  bill ;  that  the  subject-matter  of  the  suit  was  the 
same,  and  that  the  proceedings  in  the  Lord  Mayor's  Court  were 
for  the  same  object  and  purpose.^ 

§  781.  The  plea  will  be  equally  good,  not  only  to  a  bill 
founded  upon  the  same  original  cause  of  action;  but  also  to  a 
bill  to  set  aside  a  verdict  and  judgment,  as  obtained  against 
conscience,  unless  it  contains  some  allegations  of  fact,  impeach- 
ing the  verdict  and  judgment,  which  would  avoid  it,  and  require 

1  Mitf.  Eq.  PI.  by  Jeremy,  263,  254 ;  Cooper,  Eq.  PI.  266  \  Beames,  PI.  in  Eq.  197, 
106.  Lord  Redesdale  had  added  the  following  comments  oo  tliis  case :  "  In  this  case, 
the  bill  was  brouglit  before  the  trial  in  the  writ  of  right,  and  the  plaintiff  had  pro- 
ceeded to  trial  without  the  discovery  and  relief  sought  by  his  bill,  for  the  purposes  of 
the  trial.  The  plea  was  subsequent  to  the  judgment  It  may  be  doubted,  therefore, 
whether  the  averment,  that  the  title  in  the  trustee  had  not  been  given  in  evidence  on 
the  trial  of  the  writ  of  right,  was  necessary,  as  tlie  judgment  was  a  bar  as  a  release 
subsequent  to  the  filing  of  the  bill  would  have  been.  And  if  the  plaintiff  could  have 
avoided  the  effect  of  the  judgment,  because  the  title  in  the  trustee  had  been  given  in 
evidence,  it  should  seem  that  that  fact,  together  with  the  fact  of  the  judgment,  ouglit 
to  have  been  brought  before  the  court  by  another  bill  in  the  nature  of  a  bill  for  a  new 
trial,  eitlier  as  a  supplement  bill,  or  as  an  original  bill,  the  former  biU  being  dis- 
missed."   Mitf  Eq.  PI.  by  Jeremy,  264,  256. 

2  Behrens  v.  Pauli,  1  Keen,  456. 

>  Behrens  v.  Sieveking,  2  Myl.  &  Cr.  602. 
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an  answer.^  Indeed,  without  such  allegations,  the  objection 
would  seem  more  proper  to  be  taken  hj  a  demurrer  than  by 
plea.* 

1  Mitf.  Eq.  PI.  by  Jeremy,  266;  Cooper,  Eq.  PI.  266,  267 ;  Beamet,  PI.  in  Eq.  198, 
199 ;  WiUiams  v.  Lee,  3  Atk.  223 ;  MitcheU  v,  Harris,  2  Yes.  Jr.  136.  The  plea  in 
Williams  v,  Lee,  3  Atk.  223,  is  given  at  large  in  the  Appendix  to  Mr.  Beames,  1^1.  in 
Eq.  337-339.  As  it  is  rare  it  is  here  inserted.  "  The  plea  of  Richard  Lee,  and  Mary 
his  wife,  to  part,  and  their  answer  to  the  residue  of  the  bill  of  complaint  of  Henry 
Williams,  complainant :  These  defendants,  by  protestation,  not  confessing,  or  ac- 
knowledging all  or  any  the  matters  and  things  in  the  complainant's  said  bill  of  com- 
plaint to  be  true,  in  manner  and  form  as  tlie  same  are  therein  set  forth  and  alleged, 
as  to  so  much  of  the  said  bill  as  seeks  to  controvert  the  value  of  the  several  goods 
and  things  in  the  bill  mentioned  to  be  bequeathed  to  the  said  defendant  Mary  Lee, 
by  Urania  Goodwin,  deceased,  in  the  bill  named,  in  respect  of  which  this  defendant, 
Richard  Lee,  hath  recovered  a  verdict  against  the  said  complainant,  and  which  seeks 
to  controvert  the  right  and  title  of  these  defendants,  or  either  of  them,  to  the  same 
goods ;  and  also  as  to  so  much  of  the  said  bill  as  seeks  to  impeach  the  said  verdict, 
which  this  defendant,  Richard  Lee,  hath  obtained  against  the  complainant,  in  respect 
of  the  same  goods  and  effects,  these  defendants  plead  in  bar ;  and  for  plea  say,  that 
before  the  intermarriage  of  these  defendants,  this  defendant  Mary  Lee  (then  Mary 
Polden,  spinster),  was  possessed  of,  and  legally,  and  well  entitled  to,  the  said  several 
goods  and  effects,  by  virtue  of  the  last  will  and  testament  of  the  said  Urania  Good- 
win ;  and  tbat  the  complainant  afterwards  got  the  same  into  his  custody  and  power. 
And  tbese  defendants,  having  afterwards  intermarried,  and  the  said  complainant  re- 
fusing to  redeliver  the  said  goods  and  effects  to  this  defendant,  Richard  Lee,  upon  a 
demand  by  him  made  thereof,  he,  this  defendant,  in  Trinity  vacation  last,  brought 
his  action  at  law  against  the  said  complainant,  in  order  to  obtain  satisfiu^tion  for  the 
same  goods  and  effects ;  and  in  Michaelmas  term  last,  declared  against  the  said  com- 
plainant in  an  action  of  trover  and  conversion  of  the  same  goods  and  effects,  and  laid 
his  damages  therein  at  three  hundred  pounds,  to  which  declaration  the  said  com- 
plainant pleaded  not  guilty.  And  this  defendant  having  replied  to,  and  taken  issne 
upon  the  said  plea,  the  said  issue  came  on  to  be  tried  at  the  sittings  after  last  Michael- 
mas term,  at  Westminster  Hall,  for  the  county  of  Middlesex,  before  the  Right  Hon- 
orable Sir  William  Lee,  Knight,  Lord  Chief  Justice  of  the  same  court,  when  and 
where,  upon  a  Aill  defence  made  by  counsel  on  behalf  of  the  now  complainant,  and 
after  evidence  given,  as  well  on  the  behalf  of  the  now  defendant,  Richard  Lee, 
as  of  the  said  complainant,  the  jury  impanelled  and  sworn  to  try  the  said  issue, 
brought  in  a  verdict  in  favor  of  this  defendant,  Richard  Lee,  for  £200  damages,  be- 
tides costs  of  suit ;  which  said  verdict  is  still  in  full  force,  and  has  not  been  im- 
peached or  set  aside  by  the  said  court,  where  the  said  action  was  tried ;  nor  hath  the 
said  complainant  (to  the  knowledge  or  belief  of  these  defendants)  so  much  as  com- 
plained to  the  said  court  of  the  said  verdict,  or  attempted  to  obtain  a  new  trial  in  the 
aaid  action,  by  reason  that  the  said  jury  had  found  excessive  damages,  or  the  said 
Terdict  was  given  against  evidence,  or  to'the  dissatisfaction  of  the  judge,  before  whom 
the  said  action  was  tried.  And  this  defendant,  Richard  Lee,  avers,  that  the  afore- 
said demands  of  this  defendant,  which  are  controverted  by  the  said  complainant's 
now  bill  of  complaint,  and  the  demands  of  this  defendant,  which  were  so  as  aforesaid 
Mcertained  and  established  by  the  said  verdict,  are  the  same  and  not  otherwise,  or 


s  Mitf.  Eq.  PI.  by  Jeremy,  266. 
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§  782.  And  it  is  not  suflScient  to  show,  that  injustice  has  been 
done ;  but  it  must  be  shown,  that  it  has  been  done  under  circum- 
stancesy  which  authorize  the  court  to  interfere ;  because,  if  a 
matter  has  been  already  investigated  in  a  court  of  justice  of 
competent  jurisdiction,  according  to  the  common  and  ordinary 
rules  of  investigation,  a  court  of  equity  cannot,  and  ought  not  to 
take  upon  itself  to  enter  anew  into  the  merits  of  the  case.  ^  (a) 
It  is  bound  to  presume,  that  all  things  have  been  rightfully  done; 
and  the  maxim  applies,  expedit  reipublicoB  ut  sit  finis  litium. 

§  788.  In  the  next  place,  as  to  pleas  of  matter  as  of  record. 
(1.)  The  sentence  or  judgment  of  a  foreign  court  (which  is 
deemed  to  be  a  court  not  of  record),  upon  the  same  matter  put  in 
controversy  by  the  bill,  may  be  pleaded  in  bar.  And  it  will  be 
a  good  bar,  if  the  court,  pronouncing  the  sentence  or  judgment, 
had  jurisdiction,  with  the  like  exception  of  such  circumstances, 
as  would  invalidate  a  domestic  judgment^  (b)  But  it  is  not 
necessary  to  set  forth  the  proceedings  and  judgment  at  length.^ 

§  784.  The  general  rule  being  stated,  we  are  next  to  consider 
some  of  the  exceptions  to  it.  If  there  is  any  charge  of  fraud, 
or  if  other  circumstances  are  shown  by  the  bill,  as  a  ground  for 

different  AU  which  matters  and  things  these  defendants  are  ready  to  Teviiy,  main- 
tain, and  prove,  as  this  honorable  court  shaU  direct,  and  do  plead  the  same  in  bar  of 
so  much  and  such  parts  of  the  said  biU,  as  are  hereinbefore  mentioned  to  be  pleaded 
unto ;  and  humbly  pray  the  judgment  of  this  honorable  court  thereupon,  and  whether 
they  are  liable,  or  shall  be  compelled  to  make  any  further  or  other  answer  to  so  much 
of  the  said  bill,  as  they  have  hereinbefore  pleaded  unto.  And  these  defendants,  in- 
sisting upon  their  said  plea,  and  in  nowise  waiving  or  departing  from  the  same,  or 
the  benefit  thereof,  but  saving  to  themselves  the  benefit  of  the  said  plea;  and  also 
saving  and  reserving  to  themselves  all  and  all  manner  of  advantage  and  benefit  of  ex- 
ception to  the  many  insufficiencies,  errors,  and  imperfections  of  the  complainant's  said 
bill  of  complaint,  for  answer  thereunto,  or  to  so  much  thereof  as  they  are  advised 
concerns  them  to  make  answer  unto,  they,  these  defendants,  answer  and  say,"  &c 

^  Beames,  PI.  in  £q.  199,  204;  Bateman  o.  WUloe,  1  Sch.  &  Lefr.  204;  Ante, 
§  780  a,  and  cases  there  cited. 

«  Mitf.  Eq.  PI.  by  Jeremy,  266.  266 ;  Cooper,  Eq.  PI.  266,  267 ;  Beames,  PI.  in  Eq. 
200, 201 ;  Story,  Confiict  of  Laws,  §  684-618 ;  Bowles  t;.  Orr,  1  Y.  ft  CoU.  464.  See 
Henderson  v.  Henderson,  8  Hare,  100,  118-116. 

*  Ricardo  v.  Garcias,  12  Q.  ft  Fin.  868.  But  see  the  same  case  before  the  vice- 
chancellor,  14  Sim.  266. 

(a)  Oyster  v.  Oyster,  28  Fed.  Rep.  ment,  though  it  was  decided  in  the  fbreign 

909.  suit  that  no  fraud  had  been  committed. 

(6)  Mutrie  o.  Binney,  86  Ch.  D.  614;  Abouloff  t^.  Oppenheimer,  10  Q.  B.  D. 

McMuIlen  i*.  Richie,  41  Fed.  Rep.  602.  296 ;  re  Henderson,  86  Ch.  D.  704. 
Fraud  is  a  defence  to  a  foreign  Judg- 


§  782-786.]  PLEAS  TO  belief.  648 

relief,  the  sentence  or  judgment  cannot  be  pleaded,  by  a  pure 
plea,  in  bar  of  the  bill.  But  the  plea  must,  besides  setting  up 
the  sentence  or  judgment,  proceed  by  suitable  averments  to  deny 
the  fraud,  or  other  circumstances,  upon  which  the  sentence  or 
judgment  is  sought  to  be  impeached ;  and  thus  put  them  in  issue 
by  the  plea.  And  it  must  also  be  supported  by  a  full  answer  to 
the  special  charges  in  the  bill.  ^  (a) 

§  785.  Upon  this  ground,  a  case  was  determined  upon  a  bill 
brought  by  the  insurers  of  part  of  the  property  taken  on  board 
certain  Spanish  ships  at  Omoa.  The  bill  charged,  that  the 
navy,  on  whose  behalf,  as  captors,  the  defendants  had  insured, 
were  not  the  real  captors,  or  not  the  only  captors;  that  the 
Spanish  ships  struck  to  the  land  forces ;  and,  that,  although  the 
Court  of  Admiralty  had  condemned  the  ships  taken  as  prizes  to 
the  navy,  yet  that  condemnation  had  been  obtained  in  conse- 
quence of  the  king's  procurator-general  having  withdrawn  a 
claim,  made  on  behalf  of  the  crown,  at  the  instance  of  the  land 
forces,  and  of  an  agreement  between  the  sea  and  land  forces  to 
make  a  division  of  the  treasure;  and  that  the  sentence  was, 
therefore,  as  against  the  plaintiffs,  the  insurers,  not  conclusive. 
The  defendants  pleaded  tiie  sentence  of  the  admiralty,  both  to  . 
discovery  of  the  facts  stated  in  the  bill,  and  to  the  relief  prayed. 
The  plea  was,  in  many  respects,  informal.  But  the  court  was 
of  opinion,  that  the  sentence,  thus  impeached,  could  not  be 
pleaded  in  bar  to  the  discovery  sought  by  the  bill ;  and  that,  as 
a  bar  to  relief,  it  ought  to  have  been  supported  by  averments, 
negativing  the  grounds,  on  which  it  was  impeached  by  the  bill.^ 
But  a  plea  of  a  foreign  judgment,  set  forth  in  substance  and 
effect,  and  supported  by  averments  that  the  matters  in  issue  in 
the  foreign  tribunal  were  the  same  as  those  put  in  issue  by  the 
bill,  has  been  held  to  cover  the  whole  of  the  matters  comprised 
in  the  bill,  and  to  be  a  sufficient  answer  thereto.^ 

§  786.  Where  a  court  not  only  possesses  jurisdiction  over 
a  particular  cause,  but  that  jurisdiction  is  of  a  peculiar  and 

1  Mitf.  Eq.  PI.  by  Jeremy,  266 ;  Cooper,  Eq.  PI.  267 ;  Beames,  PI.  in  £q.  208, 
204 ;  Bowles  v.  Orr,  1  Y.  &  Coll.  464 ;  Ricardo  o.  Garcias,  12  CI.  &  Fin.  S68. 

>  Mitf.  Eq.  PL  by  Jeremy,  256 ;  Cooper,  £q.  PI.  267 ;  Beamet,  PL  in  Eq.  208, 204  ; 
Ricardo  v.  Garcias,  12  a.  &  Fin.  868. 

s  Ricardo  v.  Garcias,  12  CI.  &  Fin.  d6a 


(a)  See  Hilton  v.  Gnyott,  42  Fed.  Rep.  249. 
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exclusive  nature,  its  sentence  or  decree,  ex  direeto^  in  a  matter 
properly  cognizable  there,  is  conclusive,  whenever  the  same  mat- 
ter shall  come  in  question  coUaterallj  in  any  other  court,  whether 
it  be  a  court  of  law,  or  a  court  of  equity.^  On  this  ground  the 
probate  of  a  will  in  the  proper  probate  or  ecclesiastical  court 
(such  court  being  invested  with  a  competent  and  exclusive  juris- 
diction of  the  subject)  will  be  a  good  bar,  and  may  be  so  pleaded, 
to  a  bill  of  persons  claiming  as  next  of  kin  to  a  deceased  person, 
who  is  alleged  in  the  bill  to  have  died  intestate ;  for  the  probate 
of  the  will  is  in  the  nature  of  a  sentence,  and  is  conclusive  as  to 
the  title  of  the  executor.* 

§  787.  Upon  a  similar  ground,  a  foreign  probate  of  the  will  of 
a  testator,  who  was  domiciled  and  died  in  the  country,  where 
the  will  was  admitted  to  probate,  and  where  his  personal  estate 
was  situate,  will  be  equally  conclusive  in  favor  of  the  title  of 
the  executor,  in  a  bill  brought  by  an  administrator  of  the  de- 
ceased, appointed  in  the  country  where  the  suit  is  brought' 
But  such  foreign  probate  will  not  be  conclusive,  where  there  are 
personal  assets  in  the  country  where  the  bill  is  brought;  for,  in 
such  a  case,  the  will  must  also  be  proved  there,  in  order  to  reach 
those  assets.^ 

§  788.  Even  if  fraud  in  obtaining  a  will  of  personal  estate  be 
charged  in  a  bill,  that  will  not  be  a  sufficient  ground  to  impeach 
the  probate,  or  the  validity  of  it  in  a  court  of  equity.*  For,  if 
the  fraud  be  in  the  probate  of  the  will  in  the  ecclesiastical  court, 
or  other  proper  court  of  probate,  that  court  alone  is  competent 
to  take  cognizance  of  it,  and  to  recall  the  probate.^  If  the  fraud 
be  in  obtaining  a  will  of  land,  that  fraud  is  properly  cognizable 
in  a  court  of  common  law.^ 

1  Beames,  PI.  in  £q.  201 ;  Grifflthi  v.  Hamilton,  12  Yet.  807;  Meadows  p.  Kings- 
ton, Ambler,  766. 

s  Mitf.  Eq.  PI.  by  Jeremy,  257 ;  Beames,  PI.  in  Eq.  201, 202;  Cooper,  Eq.  PL  268; 
Gaines  i^.  Chew,  2  How.  610. 

>  Jauncy  v,  Sealey,  1  Vem.  897;  Beames,  PI.  in  Eq.  202;  Mitf.  Eq.  PI.  by 
Jeremy,  258 ;  Cooper,  Eq.  PI.  268. 

♦  Cooper,  Eq.  PI.  268;  Tourton  ».  Flower,  3  P.  Wms.  369,  370;  11  Vin.  Abr.  68, 
69 ;  Besmee,  PI.  in  Eq.  202. 

^  Mitf.  Eq.  PI.  by  Jeremy,  257;  Cooper,  Eq.  PI.  268;  Beames,  PI.  In  Eq.  202; 
Gaines  v.  Chew,  2  How.  619. 

«  Cooper.  Eq.  PI.  268;  Mitf.  Eq.  PI.  by  Jeremy,  257;  Beames,  PI.  in  Eq.  202;  1 
Story,  Eq.  Jar.  §  184  and  note,  440;  Gaines  v.  Chew,  2  How.  6ia 

7  Cooper,  Eq.  PI.  268,  269 ;  1  Story,  Eq.  Jur.  §  184  and  note,  440 ;  Gaines  v.  CbeWi 
2  How.  619. 
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§  789.  But  if  the  fraud  practised  has  not  gone  to  the  whole 
will,  but  only  to  some  particular  clause ;  or  if  it  has  been  a  fraud 
practised  to  obtain  the  consent  of  the  next  of  kin  to  the  probate, 
the  courts  of  equity  will  lay  hold  of  these  circumstances  to  de- 
clare the  executor  to  be  a  trustee  for  the  next  of  kin.*  Where 
there  are  no  such  circumstances,  the  probate  of  the  will  is  a  clear 
bar  to  a  demand  of  personal  estate.^  The  same  principle  will 
apply  to  cases  of  fraud  committed  in  relation  to  real  estate, 
where  the  fraud  does  not  vitiate  the  will  generally;  but  only 
affects  a  particular  clause  or  a  particular  party.® 

§  790.  (2.)  In  the  next  place,  as  to  a  decree  in  a  court  of 
equity.  A  decree  of  a  court  of  equity  is,  for  most  purposes,  if 
not  for  all,  of  as  high  a  dignity  and  character,  as  a  judgment  in 
a  court  of  law.  It  may  be  a  decree  in  the  same  court,  (a)  or  in 
another  court  of  equity.*  In  order  to  entitle  a  decree  to  be 
pleaded  to  a  new  bill  for  the  same  matter,  it  must  be  a  decree 
signed  and  enrolled,  for  the  same  subject-matter,  and  substan- 
tially between  the  same  parties.^    Unless  the  decree  is  signed 

1  Mitf.  £q.  PI.  by  Jeremy,  257,  258;  Cooper,  £q.  PL  268;  Beames,  PI.  in  Eq. 
202, 208.    See  Baraesley  v.  PoweU  1  Ves.  284. 

sibid. 

s  1  Story,  £q.  Jur.  §  489,  440. 

4  Beames,  PI.  in  Eq.  205.  See  Mr.  Cox's  note  to  the  case  of  Robinson  v.  Tonge, 
8  P.  Wms.  401, note  (F.) ;  Morriee  i;.  Bank  of  England,  Cas.  Temp.  Talbot,  217 ;  a.  c. 
4  Bro.  Pari.  Cas.  287  ;  Mitf.  £q.  PI.  by  Jeremy,  287-239 ;  Id.  245. 

*  Mitf.  Eq.  PL  by  Jeremy,  287  ;  Rutland  v.  Brett,  Rep.  Temp.  Finch,  124 ;  Mai- 
lock  9.  Galton,  1  Dick.  65;  Beames,  PL  in  Eq.  205, 206 ;  Cooper,  Eq.  PI.  269 ;  Gilb. 
For.  Rom.  55;  Neafie  v.  Neafie,  7  Johns.  Cb.  1 ;  Reeve  v.  Dalby,  2  Sim.  &  Stu.  464 ; 
Pickford  9.  Hunter,  5  Sim.  122 ;  Hay  ward  v.  Constable,  2  Y.  &  Coll.  48.  This  plea 
bears  a  close  analogy  to  the  plea  of  ereeptio  rei  judicata  in  the  civil  law ;  and  it  will 
be  at  once  perceived,  that  the  rule  of  both  laws  on  this  subject  are  substantially  the 
same,  being  founded  in  the  same  principles  of  general  justice.  The  following  cita- 
tion from  Mr.  Beames's  Pleas  in  Equity,  p.  207,  will  present  the  analogy  in  clear 
terms.  "  We  have  already  observed,  that  the  exceptio  rei  judicaia  was  a  good  plea 
in  bar.  But  the  effect  is  thus  expressly  qualified  by  the  Digest :  '  Res  inter  alios 
judicata  aliis  non  obest,  &c. ;  cum  res  inter  alios  judicats  nullum  aliis  prejudicium 
faciant'  (Dig.  44^  1,  10).  Voet  (p.  867)  collects  the  effect  of  many  passages, 
scattered  in  different  parts  of  the  Corpus  Juris  CiuiHs,  in  the  following  extrfict,  speak- 
ing with  express  allusion  to  the  exceptio  litis  finite  .*  '  Non  aliter  tamen  huic  excep- 
tioni  locus  est,  quam  si  lis  terminata  denuo  moveatur  inter  easdem  personas  de 


(a)  The  objection  that  a  claim  was  receiver  should  be  made  by  plea  rather 

not  seasonably  offered  under  an  order  than  by  demurrer.    Central  Trust  Ca 

previously  made  in  the  cause  limiting  o.  Wabash  &c.  Ry.  Co.  46  Fed.  Rep. 

the  time  for  presenting  claims  against  a  165. 
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and  enrolled,  it  cannot  be  pleaded  in  bar  of  another  snit,  al- 
though it  may  be  insisted  on  bj  way  of  answer,  as  a  good 
defence.^  (a)  This  doctrine  seems  to  be  founded  upon  purely 
technical  principles;  and  it  is  not  very  easy  to  say,  why,  on 
principle,  a  decree,  which  has  determined  the  rights  of  the  par- 
ties upon  the  same  matter,  should  not  be  equally  a  bar,  whether 
enrolled  or  not^  But,  although  a  decree  not  enrolled,  cannot  be 
pleaded  directly  in  bar  of  a  new  suit  for  want  of  an  enrolment, 
it  may  perhaps  be  pleaded  to  show,  that  the  new  bill  is  exhibited 
contrary  to  the  usual  course  of  the  court,  and  that  it  ought  not, 
therefore,  to  be  proceeded  upon ;  ^  for,  if  the  decree  appeared  upon 
the  face  of  the  bill,  the  defendant  might  demur.  ^  As  a  decree 
not  signed  and  enrolled,  can  be  altered  only  upon  a  rehearing, 
so  a  decree  signed  and  enrolled,  can  only  be  altered  upon  a  bill 
of  review.* 

§  791.  In  order,  however,  to  be  a  bar  to  the  new  suit,  the 
decree  must  not  only  be  substantially  between  the  same  parties, 
and  for  the  same  subject-matter;  but  it  must  also  be  in  its 
nature  final,  or  afterwards  be  made  so  by  order  of  the  court ;  for 
otherwise  it  will  not  be  a  bar.^    Therefore,  a  decree  for  an  ac- 

eadem  re,  et  ex  eadem  petendi  causa :  sic  nt,  uno  ex  his  tribas  defldente,  cesset/ 
At  the  same  time,  we  meet  with  the  following  passage  in  the  Digest :  '  Generaliter 
exoeptio  rei  judicatsB  obstat,  quoties  inter  easdem  personaa  eadem  qnestio  revocatiur, 
Tel  alio  genere  judicii.'"  (Dig.  44,  2,  3.)  See  also  Pothier,  Pand.  Lib.  44,  tit  1, 
Exceptio  reijudioata,  where  the  principal  texts  of  the  civil  law  are  collected. 

I  Mitf.  £q.  PI.  by  Jeremy,  289;  Anon.  8  Atk.  809 ;  a.  c.  Kinsey  v.  Klnsey,  2  Ves. 
577 ;  Cooper,  £q.  PI.  269 ;  Beames,  PI.  in  £q.  207,  206. 

'  Lord  Hardwicke,  in  his  judgment  in  this  case,  gives  no  reason  for  the  decision, 
except  that  it  is  against  the  strict  rule  of  the  court ;  and  the  defendant  may  stay 
the  enrolment  by  a  caveat  for  forty  days,  and  by  petition  pray  for  a  rehearing. 
Anon.  3  Atk;  809. 

*  Mitf.  £q.  PI.  by  Jeremy,  239. 

♦  Ibid. 

ft  Mitf.  £q.  PI.  by  Jeremy,  289;  Moore  o.  Moore,  1  Dick.  06;  Beames,  PI.  in  £q. 
207,  note  (4) ;  Cooper,  Eq.  PI.  270. 

ft  Mitf.  £q.  PI.  by  Jeremy,  237.  [A  former  ai^udication,  even  in  a  court  of 
equity,  will  not  be  a  bar  to  a  subsequent  bill,  unless  the  grounds  of  the  latter  suit 
are  substantially  identical  with  those  of  the  former.  Hunter  v.  Stewart,  8  Jur.  n.  a. 
317 ;  B.  c.  10  W.  R.  176.    And  the  former  bill  must  have  been  dismissed  upon  its 


(a)  In  Pearse  v.  Dobinson,  L.  R.  1  the  ground  of  fraud.    But,  upon  appeal, 

£q.  241,  Vice-chancellor  Kindersley  was  this  question  was  left  open,  as  the  Lord 

of  opinion  that  this  rule  was  not  applica-  Chancellor  did   not  consider  it 

ble  to  a  bill  filed  to  impeach  a  decree  on  before  him.    L.  R.  8  Oh.  1. 


§  790-791.]  PLEAS  TO  RELIEF.  647 

count  of  the  principal  and  interest  due  on  a  mortgage,  and  for  a 
foreclosure  in  case  of  non-payment,  cannot  be  pleaded  to  a  bill 
to  redeem,  unless  there  is  a  final  order  of  foreclosure.^  Nor  can 
a  decree,  which  has  been  made  upon  default  of  the  defendant 
in  not  appearing  at  the  hearing,  be  pleaded  without  an  order, 
making  the  decree  absolute ;  the  terms  of  such  a  decree  always 
being,  that  it  shall  be  binding  on  the  defendant,  unless,  on  be- 
ing served  with  a  writ  of  subpoena  for  the  purpose,  he  shall  show 
cause  to  the  contrary.^  Nor  can  a  decree  of  the  ecclesiastical 
court,  granting  administration  to  a  party  as  the  next  of  kin  of 
the  intestate,  be  conclusive  as  to  the  fact  of  his  being  such  next 
of  kin,  in  a  suit  brought  in  equity  for  the  distribution  of  the 
assets  among  the  next  of  kin,  for  the  question  came  only  collat- 
erally before  the  ecclesiastical  court  ^    Upon  a  plea  for  a  former 

merits,  to  create  any  bar  to  snlMequexit  prooeediDgs  in  equity.  So  also,  if  the  suit 
in  equity  is  dismissed  on  the  ground  that  the  biU  presents  no  case  for  equitable  re- 
lief, it  is  not  competent  for  the  plaintiff  to  claim  an  injunction  against  the  defendant, 
who  was  plaintiff  in  the  former  bill,  for  proceeding  to  try  the  same  questions  em- 
braced in  the  former  bill,  in  an  action  at  law.  Waine  v,  Crocker,  81  L.  J.  h.  b.  Ch. 
285.  See  also  Londonderry  v.  Baker,  7  Jur.  k.  b.  811.  But  to  render  a  former  de- 
cree conclusive  against  a  party,  it  is  not  indispensable  that  he  should  have  be^n 
named  in  the  former  proceeding ;  it  will  be  sufficient  if  it  embraced  his  interest  in 
the  subject-matter  of  the  controversy  in  such  a  form  as  to  have  admitted  of  his 
contesting  the  same  question  there  which  is  now  presented.  Whatever  was  properly 
involved  in  the  equity  suit,  and  might  have  been  raised  and  determined  in  it,  is  con- 
cluded by  the  decree.    Taylor  v,  Cornelius,  60  Penn.  St  187.] 

1  Mitf.  £q.  PI.  by  Jeremy,  287,  238,  245 ;  Cooper,  Eq.  PI.  271 ;  Beames,  PI.  in 
£q.  206-210. 

»  Ibid. 

s  Barrs  v.  Jackson,  1  Y.  &  CoU.  Ch.  585,  595 ;  1  PhiL  582.  On  this  occasion  Mr. 
Yice-Chancellor  Bruce  said :  **  If  the  law,  as  derived  from  these  and  other  authentic 
sources,  is,  as  I  apprehend  it  to  be,  that  generally  the  judgment,  neither  of  a  con- 
current nor  of  an  exclusive  jurisdiction,  is  (whether  receivable  or  not  receivable) 
conclusive  evidence  of  any  matter  which  came  collaterally  in  question  before  it, 
though  within  the  jurisdiction,  or  of  any  matter  incidentally  cognizable,  or  of  any 
matter  to  be  inferred  by  argument  from  the  judgment;  and  that  a  judgment  is 
final  only  for  its  proper  purpose  and  object ;  it  may  be  thought  difficult  to  say 
why  the  sentence  in  the  present  case  ought,  upon  the  present  question,  to  be  deemed 
conclusive.  The  object  of  that  proceeding,  and  of  the  sentence,  was  not  distribution, 
but  merely  the  appointment  of  an  administrator,  whose  duty,  when  appointed,  it 
would  be  to  distribute  the  estate  according  to  law.  Nor  was  it  of  necessity  that  the 
next,  or  any  of  the  next  of  kin,  should  be  appointed  to  that  office.  There  are  cases, 
indeed,  in  which  the  sole  next  of  kin  of  an  intestate,  though  adult,  present,  under 
no  disability,  and  of  nnimpeached  conduct,  is  excluded,  notwithstanding  the  positive 
provisions  of  the  legislature  in  that  respect.  Young  r.  Pierce  (1  Freem.  496); 
BridgeB  9.  The  Duke  of  Newcastle  (1  Phill.  381,  cited) ;  Thomas  v,  Butler  (1  Vent. 
217) ;  Fielder  v.  Hanger  (3  Hagg.  769).    It  is  plainly  not  of  the  essence  of  such  a 
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decree,  so  much  of  the  former  bill  and  answer  must  be  set  forth  as 
is  necessary  to  show,  that  the  same  point  was  then  in  issue.  ^  (a) 


•entenoe  that  the  preferred  person  should  be  the  next  of  kin  to  the  intestate.  It 
happened  here  that  such  in  troth  and  expressly  was  the  particular  ground  of  what 
the  ecclesiastical  court  did.  But  suppose  the  case  of  the  ecdesiastiad  court  exclud- 
ing the  next  of  kin  from  the  administration,  on  the  ground  of  some  alleged  fact, 
disqualifying  him,  in  the  judgment  of  that  jurisdiction,  notwithstanding  admitted 
proximity  of  blood ;  is  the  truth  of  that  alleged  &ct  forever  incontroTertibly  es« 
tablished  against  him  t  But  the  case  of  administration  granted  to  a  man  as  a  credi- 
tor of  an  intestate,  and  the  administration  subsequently  revoked  after  a  contest,  and 
new  letters  of  administration  granted  to  his  opponent  on  the  ground  that  tliere  was 
no  debt  (if  there  may  be  such  a  course  consistently  with  the  rules  and  practice  of 
that  jurisdiction) ;  is  it  to  be  said  that  the  former  is  barred  of  his  demand,  and  pre- 
cluded from  proving  afterwards  if  he  can,  and  reooTering,  or  receiving  his  d^>t? 
Suppose  a  dispute  for  administraUon  with  the  will  annexed,  between  the  sole  resid- 
uary legatee  and  another  decided  in  favor  of  the  latter,  on  the  ground  of  the  former 
having  released  or  assigned,  or  being  an  alien  enemy,  or  an  infiint ;  is  he  precluded 
Arom  showing  in  a  court  of  equity  that  there  was  no  release  or  no  assignment,  or 
proving  there  his  English  birth  or  true  age  ?  Again :  Can  it  be  said  tiiat  a  decision 
in  lunacy  upon  a  question  of  the  committeeship  of  the  real  estate  between  A.  and 
B.,  each  claiming  adversely  to  the  other  to  be  the  lunatic's  heir-apparent,  though 
turning  upon  that  point,  concludes  the  fact  of  heirship  between  the  contending 
parties  after  the  ancestor's  death  ?  Or,  suppose  the  case  of  a  creditor's  bill  in 
equity  by  a  simple  contract  creditor  defeated  on  the  ground  of  a  general  release, 
and  admit  the  decree  of  dismissal  to  be  final  in  this  court  as  to  the  debt  demanded ; 
would  it  be  condnsive  in  another  suit  by  the  same  plaintiff  as  a  specialty  creditor, 
so  as  to  preclude  him  from  denying  the  execution  of  tiie  release,  or  showing  it 
void  for  fraud,  or  as  founded  on  an  illegal  consideration  1  Lord  EUenborough 
certainly,  and  the  Court  of  King's  Bench  in  Outram  r.  Morewood,  decided  most 
accurately  with  reference  to  the  pleadings  in  that  action  at  common  law,  that  sn 
allegation  on  record,  upon  which  issue  has  been  once  taken  and  found,  is,  between 
the  parties  taking  it,  conclusive  according  to  the  finding  thereof,  so  as  to  estop  them 
respectively  from  litigating  that  fiict  once  so  tried  and  found.  The  action,  how- 
ever, in  Outram  v,  Morewood,  raised,  as  to  the  same  property  and  for  the  same 
purpose,  the  same  issue  as  was  raised  and  tried  in  the  action  the  judgment  wherein 
was  pleaded ;  and  tliere  are  material  points  of  distinction  between  the  system  of 


»  Mitf .  Eq.  R.  by  Jeremy,  287,  288,  246 ;  Cooper,  Eq.  PL  271 ;  Beames,  PL  hi 
Eq.  20&-210. 


(a)  The  doctrine  of  rei  adjudieata  ap- 
plies only  where  there  is  a  record.  Be 
House,  28  Ch.  D.  518.  The  pleadings  in 
the  first  suit,  the  decree  or  judgment  in 
which  is  relied  upon  in  defence,  need  not 
be  set  forth  in  detail  in  the  second  suit 
but  in  order  to  judge  whether  the  same 
questions  were  at  issue,  the  court  will 
look  at  those  pleadings,  though  not  set 
forth.    Houstoun  v.  Siigo,  29  Ch.  D.  448. 


But,  as  stated  Ui  the  text,  so  much  of  the 
former  proceedings  must  be  pleaded  as 
will  clearly  show  the  identity  of  the 
issues.  Jourolmon  c.  Massengill,  86 
Tenn.  81.  See  fiirther  Caird  r.  Moss, 
83  Ch.  22 ;  Tekait  Doorga  Persad  Singh 
o.  Tekaltni  Doorga  Konwari,  L.  B.  6  Ind. 
App.  149;  Chicago  v,  Cameron,  22  IIL 
App.  91 ;  Cheney  t;.  Patton,  134  111.  422; 
Almy  v.  Daniels,  16  B.  L  812. 
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§  792.  A  decree  made  against  an  infant  may  be  pleaded  in 
bar  to  a  new  bill  brought  by  him,  after  he  comes  of  age ;  for  an 
infant  is  as  much  bound  by  a  decree,  as  a  person  of  full  age.  A 
decree  against  a  tenant  in  tail  will  bind  the  issue  in  tail,  and 
even  a  remainder-man,  unless,  perhaps,  under  special  circum- 
stances.' And  it  has  been  repeatedly  determined,  that  if  there 
be  a  tenant  for  life,  remainder  to  his  first  son  in  tail,  remainder 
over,  and  he  is  brought  before  the  court,  before  he  has  issue,  the 
contingent  remainders  may  be  barred  in  the  suit  * 

§  793.  A  decree  or  order,  dismissing  a  former  bill  for  the 
same  matter,  may  be  pleaded  in  bar  to  a  new  bill,  if  the  dis- 
mission was  upon  the  hearing,  and  was  not  in  terms  directed  to 
be  without  prejudice.^  But  an  order  of  dismission  as  a  bar 
only,  where  the  court  has  determined,  that  the  plaintiff  had  no 
title  to  the  relief  sought  by  his  bill ;  and,  therefore,  an  order 
dismissing  a  bill  for  want  of  prosecution  is  not  a  bar  to  another 
bilL'^(a)    And  a  decree  cannot  be  pleaded  in  bar  of  a  new  bill, 

pleading  of  the  English  conrts  of  common  Uw  and  those  of  other  courts  of  justice, 
fiat  it  is,  I  think,  to  be  collected,  that  the  rule  against  reagitating  matter  adjudi- 
cated is  subject  generaUy  to  this  restriction ;  that,  however  essential  the  establish- 
ment of  particular  facts  may  be  to  the  soundness  of  a  judicial  decision,  however  it 
may  proceed  on  them  as  established,  and  however  binding  and  conclusive  the  deci- 
sion may,  as  to  its  immediate  and  direct  object,  be,  those  facts  are  not  all  necessarily 
established  conclusively  between  the  parties,  and  that  either  may  again  litigate  them 
for  any  other  purpose  as  to  which  they  may  come  in  question,  provided  the  imme- 
diate subject  of  the  decision  be  not  attempted  to  be  withdrawn  from  its  operation, 
•o  as  to  defeat  its  direct  object.  The  limitation  to  the  rule  appears  to  me,  generally 
speaking,  to  be  consistent  with  reason  and  convenience,  and  not  opposed  to  authority. 
I  am  not  now  referring  to  the  law  applicable  to  certain  prize  and  admiralty  questions, 
which  are  governed  by  principles  in  some  respects  peculiar.  On  the  whole,  I  am 
not  at  present  prepared  to  say,  that,  according  to  the  proper  sense  of  the  escpression, 
the  judgment  of  the  ecclesiastical  court  between  these  parties  was  directly  upon 
the  point  of  the  alleged  illegitimacy  of  Robert  James  Smith,  and  had  the  estab- 
lishment of  that  supposed  fact  for  its  proper  purpose  and  object,  so  as  to  render  his 
illegitimacy  remjudiaUam  between  the  parties  on  a  question  of  distribution." 

1  Ante,  §  144, 146. 

s  Cooper,  £q.  PI.  270 ;  Beames,  PI.  ui  Eq.  209, 210 ;  Ante,  §  146, 146. 

<  Mitf.  Eq.  PI.  by  Jeremy,  2S9,  240. 

«  Mitfl  Eq.  PL  by  Jeremy.  288,  289;  Beames,  PI.  in  Eq.  210-212;  Cooper,  Eq. 
Fl.  270, 271 ;  Jones  v.  Nixon,  Tounge,  369 ;  Perine  v.  Dunn,  4  Johns.  Ch.  140;  Neafle 
V.  Neafle,  7  Johns.  Ch.  1. 

(a)  See  Burant  o.  Essex  Co.  7  Wall.  R  I.  70.     If  a  bill  in  equity  is  dismissed 

107;   House  o.   Mullen,  22   Wall  42;  for  a  cause  which  does  not  involve  an 

Badger  v.  Badger,  1  Cliff.  287 ;  Foote  v,  a^j^ci^cfttion  upon  the  merits,  as  for  want 

Gibbs,  1  Gray,  412 ;  Sayles  v.  Tibbitts,  6  of  prosecution  or  that  the  plaintiff  has  an 
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unless  it  in  conclusivre  upon  the  rights  of  the  plaintiffs  in  that 
bill,  or  of  those  under  whom  they  clainL^  Therefore,  a  decree 
against  a  mortgagor  and  an  order  of  foreclosure  enrolled,  has 
been  held  not  to  be  a  bar  to  a  bill  by  intervening  encumbrancers 
to  redeem,  although  the  mortgagee  had  no  notice  of  those  encum- 
brances.^ And  the  mortgagee  having,  in  that  case,  been  long  in 
possession,  although  imder  the  circumstances  the  account  taken 
in  the  former  cause  was  not  deemed  conclusive  against  the  plain- 
tiffs in  the  new  bill ;  yet  the  court  on  overruling  the  plea,  and 
ordering  the  defendant  to  answer,  limited  the  order,  by  direct- 
ing, that  the  defendant  should  answer  to  charges  of  error  or 
omissions ;  and  that  the  plaintiffs  should  not  unravel  the  account 
at  large  before  the  hearing.' 

§  794.  It  remains  to  be  observed  upon  this  subject,  that,  if  a 
bill  charges  fraud  in  obtaining  a  decree,  and  seeks  to  impeach 
it  upon  that  ground,  the  plea  of  the  decree,  signed  and  enrolled, 
must  contain  in  it  averments,  negativing  the  charges  of  fraud, 
and  must  also  be  supported  by  a  full  answer,  denying  them.^ 
Thus,  where  a  decree  establishing  a  modus,  was  pleaded  in  bar 
to  a  bill  for  tithes,  in  which  bill  the  plaintiff  stated,  that  the 
defendants  set  up  the  decree  as  a  bar  to  his  claim ;  and  to  avoid 
the  effect  of  the  decree,  he  charged  that  it  had  been  obtained  by 


iJbid. 

«  Ibid. 

*  Mitf.  Eq.  PI.  bj  Jeremy,  288, 289.  [A  decree  upon  a  bill  to  redeem,  lequiring 
an  answer,  under  oath,  which  was  dismissed  on  motion  of  the  plaintiff,  after  answer, 
and  after  tlie  expiration  of  the  time  allowed  by  tlie  rules  of  court  for  the  plaintiff  to 
file  his  replication,  and  without  tlie  knowledge  of  the  defendant,  will  be  presumed 
condusiFely  to  ha^e  been  upon  the  merits,  and  will  be  a  bar  to  a  subsequent  bill  for 
the  same  cause,  if  brought  by  the  same  party,  or  by  one  who  acquired  liis  title  pen^ 
dente  lite.  Borrowscale  i'.  Tuttle,  6  Allen,  377.  The  afllrmance  of  a  decree  rendered 
in  an  inferior  court  by  the  equal  division  of  the  judges  in  the  appellate  court,  is  a 
decree  or  judgment  of  equal  force  and  yalidity  between  the  parties  to  the  suit,  as  if 
rendered  by  the  unanimous  voice  of  the  court.    Durant  o.  Essex  Ca  7  Wall.  107.] 

«  Mitf.  Eq.  PI.  by  Jeremy,  280,  240. 


adequate  remedy  at  law,  such  dismissal 
is  not  a  bar  to  a  subsequent  suit.  Foote 
f^  Gibbs,  1  Gray,  412 ;  Kempton  v.  Bur- 
gess, 186  Mass.  192;  Bard  well  v.  Baird, 
60  Miss.  164 ;  Gage  v.  Ewing,  114  111.  16; 
Pendleton  i;.  Dalton,  92  N.  C.  186.  If 
the  record  does  not  show  for  what  cause 
the  bill  is  dismissed,  such  cause  may  be 


shown  by  extrinsic  evidence.  Foye  v. 
Patch,  1S2  Mass.  106 ;  Jordan  v,  Seifert, 
126  Mass.  26;  Butchers'  Slaughtering 
Ass.  V.  Boston,  137  Mass.  186 ;  Worman 
0.  Worman,  48  Ch.  D.  296.  See  Leary  v. 
Long,  131  U.  S.  App.  218 ;  Oyster  o. 
Oyster,  28  Fed.  Rep.  909. 
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collusion,  and  stated  facts,  tending  to  show  collusion,  the  court 
was  of  opinion,  that  the  defendants,  not  having  by  averments  in 
the  plea  denied  the  collusion,  although  they  had  done  so  by  the 
answer  in  support  of  the  plea,  the  plea  was  bad  in  form ;  and  it 
was  overruled  accordingly.* 

§  795.  Thirdly ;  Pleas  of  matters  purely  in  pais.  Pleas  of 
this  sort  go  sometimes  both  to  the  discovery  sought,  and  to  the 
relief  prayed  by  the  bill,  or  to  some  part  of  it ;  sometimes  only 
to  the  discovery,  or  a  part  of  the  discovery ;  and  sometimes  only 
to  the  relief,  or  a  part  of  the  reliel^  The  principal  pleas  of 
this  nature  (although  not  the  only  pleas)  ^  are,  (1. )  A  plea  of  a 
release;  (2.)  A  plea  of  a  stated  account;  (8.)  A  plea  of  a  settled 
account;  (4.)  A  plea  of  an  award;  (5.)  A  plea  of  a  purchase 
for  a  valuable  consideration;  and,  (6.)  A  plea  of  title  in  the 
defendant^ 

§  796.  (1.)  A  plea  of  a  release.  A  plea  of  a  release  may  be 
pleaded  in  bar,  if  the  plaintiff,  or  any  person  under  whom  he 
claims,  has  released  the  subject  of  his  demand.  And,  if  fraud, 
surprise,  inadequacy  of  consideration,  or  any  other  objection  to 
the  release,  is  charged  by  the  bill,  the  plea  must  meet  these 
charges  by  averments  in  the  body  of  it;  and  it  must  also  be 
supported  by  an  answer  denying  them.^  Thus,  where  the  daugh- 
ter of  a  freeman  of  London  accepted  a  legacy  of  ^10,000,  left 
her  by  her  father,  who  recommended  it  to  her  to  release  her 
right  to  her  orphanage  part,  which  she  accordingly  did,  to  her 
brother;  and  she  afterwards  married,  and,  with  her  husband, 
brought  a  bill  to  set  aside  the  release,  charging,  that  the  per- 
sonal estate,  of  which  the  father  died  possessed,  was  much  above 
jC100,000,  the  daugher's  share  of  which,  by  the  custom,  would 
amount  to  upwards  of  ^40,000;  the  defendant  pleaded  the  re- 
lease. But  the  court  held,  that  although  there  was  no  fraud  in 
the  case ;  .yet  that  the  sister  should  not  suffer  by  ignorance  of 

^  Cooper,  Eq.  PI.  271,  272;  Mitf.  Eq.  PI.  by  Jeremy,  289,  248;  Ante,  §  671  and 
note,  676  and  note  ;  Beames,  PI.  in  Eq.  214,  216. 
2  Mitf.  Eq.  PI.  by  Jeremy,  258. 

*  There  are  other  pleas  and  defences  which  may  be  pleaded  in  bar  in  equity ; 
such,  for  example,  as  a  plea  of  accord  and  satisfaction,  and  others  of  a  kindred  na- 
ture.   Brown  v.  Perkins,  1  Hare,  664,  670. 

*  Mitf.  Eq.  PL  by  Jeremy,  258. 

»  Cooper,  Kq.  PI.  271,  272 ;  Mitf.  Eq.  PL  by  Jeremy,  261, 262;  Beames,  PL  in  Eq. 
218-222. 
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her  rights,  and  of  the  amount  of  the  fortune  to  which  she  was 
entitled ;  and  therefore,  the  court  ordered  the  defendant  to  an- 
swer as  to  the  computation  of  the  value  of  the  father's  personal 
estate  at  his  death.  ^  If  a  release  is  pleaded  to  a  bill  for  any 
matter,  it  must  be  under  seal.  But,  if  the  bill  is  for  an  account, 
and  the  release  is  not  under  seal,  it  may  be  pleaded  as  an  account 
stated.' 

§  797.  In  a  plea  of  a  release,  the.  defendant  must  set  out  the 
consideration,  upon  which  the  release  was  made.  A  plea  of  a 
release,  therefore,  cannot  extend  to  a  discovery  of  the  considera- 
tion; and,  if  that  is  impeached  by  the  bill  the  plea  must  be 
assisted  by  averments,  and  also  by  an  answer,  covering  the 
grounds,  on  which  the  consideration  is  so  impeached.^  Thus, 
to  a  bill,  stating  various  transactions  between  the  defendant  and 
the  testator  of  the  plaintiff,  and  imputing  to  those  transactions 
fraud  and  unfair  dealing  on  the  part  of  the  defendant,  and 
impeaching  the  accounts  of  the  transactions,  delivered  by  the 
defendant  to  the  testator,  on  the  ground  of  errors,  omissions, 
unfair  and  false  charges ;  and  also  impeaching  a  purchase  of  an 
estate,  conveyed  by  the  testator  to  the  defendant,  in  considera- 
tion  of  part  of  the  defendant's  alleged  demands ;  and  praying  a 
general  account;  and  that  the  purchase  of  the  estate  might  be 
set  aside  as  fraudulently  obtained,  and  that  the  conveyance 
might  stand  as  a  security  only  for  what  was  justly  due  from  the 
testator's  estate  to  the  defendant;  a  plea  of  a  deed  of  mutual 
release,  extending  to  so  much  of  the  bill  as  sought  a  discovery, 
and  as  prayed  an  account  of  dealings  and  transactions  prior  to 
and  upon  the  day  of  the  date  of  the  deed  of  release,  and  to  all 
relief  and  discovery  grounded  thereupon,  and  stating  the  deed  to 
have  been  founded  on  a  general  settlement  of  accounts  on  that 
day,  and  to  have  excepted  securities,  then  given  to  the  defendant 
for  the  balance  of  those  accounts,  which  was  in  his  favor,  and 
averring  only,  that  the  deed  had  been  prepared  and  executed 
without  any  fraud  or  undue  practice  on  the  part  of  the  defend- 


^  Cooper,  £q.  PI.  276,  277 ;  MitC  Eq.  PI.  bj  Jeremy,  261, 262 ;  Beames,  PI.  in  Eq. 
218-222 ;  Pasejr  v.  Deaboa7rie,  8  P.  Wmt.  816 ;  Phelps  v.  Sproole,  1  Myl.  &  K.  281; 
Gilb.  For.  Rom.  671. 

a  Mitf.  Eq.  PL  by  Jeremy,  268;  Cooper,  Eq.  PL  277;  Beames,  PL  in  Eq.  221; 
Phelps  V.  Sproule,  1  MyL  &  K.'231. 

«  Mitf.  Eq.  PL  by  Jeremy,  261-263. 
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ant,  was  overruled.^  The  ground  was,  that  the  consideration 
for  the  instrument  was  the  general  settlement  of  accounts;  and 
if  those  accounts  were  liable  to  the  imputations  cast  upon  them 
by  the  bill,  the  release  was  not  a  fair  transaction,  and  ought  not 
to  preclude  the  court  from  decreeing  a  new  account.  The  plea, 
therefore,  could  not  be  allowed  to  cover  a  discovery,  tending  to 
impeach  those  accounts ;  and  the  fairness  of  the  settled  accounts 
was  not  put  in  issue  by  the  plea,  or  supported  by  an  answer 
denying  the  imputations  charged  in  the  bill.' (a) 

§  798.  (2.)  A  plea  of  a  stated  account.  (3.)  A  plea  of  a 
settled  account.  These  pleas  may  be  conveniently  considered 
together,  as  for  the  most  part  they  depend  upon  the  same  con* 
siderations.  A  stated  account  properly  exists  only  where  ac- 
counts have  been  examined,  and  the  balance  admitted  as  the 
true  balance  between  the  parties,  without  having  been  paid. 
When  the  balance,  thus  admitted,  is  paid,  the  account  is  deemed 
a  settled  account.^  Each  of  these,  and  a  fortiori,  a  settled  ac- 
count, may  be  pleaded  in  bar  to  a  bill  for  an  account.  But  the 
defendant,  who  pleads  a  stated  account,  must  show,  that  it  was 
in  writing,  and  the  balance  likewise  in  writing;  or  at  least,  it 
must  set  forth,  what  the  balance  was,  and  that  the  settlement 
was  finaL  A  verbal  statement  of  an  account,  and  a  receipt  in 
full,  given  for  the  balance  then  agreed  to  be  due,  have  been  held 
bad  as  a  plea  in  bar  to  a  bill  for  opening  the  account,  if  there 
have  been  mistakes  in  the  transactions.^ 

§  799.  Even  a  receipt  in  full  of  all  demands  will  be  no  bar  to 

1  Mitf.  Eq.  PI.  bj  Jeremy,  261-268 ;  1  Story,  Eq.  Jar.  §  528-627 ;  Capon  v,  Uiles, 
IS  Price,  767 ;  Roche  v.  Morgell,  2  Sch.  &  Lefr.  721 ;  Phelps  v.  Sproale,  1  Myl.  &  K. 
231 ;  Parker  t;.  Alcock,  1  T.  &  Jer.  4S2 ;  Fish  v.  Miller,  6  Paige,  26 ;  Allen  v.  Ran- 
dolph, 4  Johns.  Ch.  603;  Bolton  r.  Gardner,  8  Paige,  273;  Sanders  v.  King,  6  Mad. 
ei ;  s.  c.  2  Sim.  &  Sta.  277 ;  Glib.  For.  Rom.  67. 

s  Ibid. 

*  1  Story,  Eq.  Jur.  §  628,  626-628;  Endo  v.  Caleham,  Yonnge,  806;  Capon  v. 
Miles,  13  Price,  767;  Burk  v.  Brown,  2  Atk.  899;  Samner  o.  Thorpe,  2  Atk.  1; 
Phelps  r.  Sprottle,  1  Myl.  &  K.  231 ;  Darthez  v.  Lee,  2  T.  &  Coll.  6 ;  Weed  t;.  SmuU, 
7  Paige,  67a  A  stated  account  and  a  settled  acooant  may  also  be  set  np  by  way  of 
defence  in  an  answer.    Endo  v.  Caleham,  Yonnge,  806. 

«  Cooper,  Eq.  PI.  277, 278 ;  Mitf.  Eq.  PI.  by  Jeremy,  269, 260 ;  GUb.  For.  Rom. 
66 ;  Phelps  v.  Sproule,  1  Myl.  &  K.  281 ;  1  Story,  Eq.  Jur.  §  62^^27. 


(a)  A  plea  of  release  to  a  bill  for  an  the  plea  of  accord  and  satisfaction,  see 

account  must  set  out  by  averment  the  Barclay  v.  Bank  of  New  South  Wales,  6 

accounts  which  form  its  consideration.  App.  Cas.  374. 
Brooks  V.  Sutton,  L.  R.  6  Eq.  861.  As  to 
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a  bill  for  an  account,  if  there  are  suspicious  circumstances 
appearing  in  the  case;  as,  for  example,  in  a  bill  against  a 
steward.  Such  receipt  will  then  be  considered  only  as  evidence 
of  a  particular  payment,  and  not  of  a  general  release  or  dis- 
charge upon  an  account  stated,  although  under  other  circum- 
stances it  would  have  that  effect.^  So,  a  plea  of  the  payment  of 
a  sum  of  money  into  the  ecclesiastial  court,  to  prevent  a  com- 
mission of  appraisement,  which  sum  was  accepted,  and  a  receipt 
given,  has  been  disallowed  as  a  plea  in  bar  to  the  suit,  as  not 
showing  that  the  party  had  no  further  demand ;  and  the  payment 
of  the  money  was  but  an  interlocutory  proceeding,  which  can 
never  be  brought  up  to  a  judgment  in  a  cause.  ^  Much  less  is  a 
right  barred  by  merely  signing  a  receipt,  as  a  witness,  upon  a 
payment  by  an  executor  to  an  adverse  party,  making  the  same 
demand.' 

§  800.  Courts  of  equity  will  not  open  a  settled  account,  where 
it  has  been  signed,  or  a  security  taken  on  the  foot  of  it,  unless 
for  fraud,  or  for  errors,  distinctly  specified  in  the  bill,  and  sup- 
ported by  evidence.*  The  expression  of  "errors  excepted,"  will 
not  prevent  its  being  a  settled  account ;  nor  will  the  allegation 
of  general  errors  be  enough,  for  specific  errors  must  be  pointed 
out  or  it  will  be  final. ^  (a)  But  where  there  was  an  admission 
of  the  allegation  of  general  errors  in  a  settled  account  between 
an  attorney  and  client,  it  was  held  not  binding  upon  the  parties, 
although  no  specific  errors  were  pointed  out®  It  is  a  still 
stronger  case  for  opening  such  an  account  at  any  time,  where  an 
attorney  has  used  his  influence  over  his  client  to  get  a  settle- 
ment of  an  unfair  account  between  them.  And  in  such  a  case  it 
is  enough,  if  the  court  see  that  the  account  is  unfair,  without 
proof  of  the  objection.^ 

§  801.  Where  fraud  has  appeared  in  a  stated  account,  it  has 

1  Cooper,  Eq.  PL  278. 

>  Ibid.  »  Ibid.  *  Ibid. 

»  Ibid.  •  Ibid. 

7  Cooper,  Eq.  PI.  278, 279;  Beames,  PL  in  Eq.  222-2S0. 


(a)  Under   the   rule   establiehed   in  to  enable  the  plaintiff  to  open  a  settled 

Parkinson  v.  Hanburj,  L.  R.  2  H.  L.  1,  account,  discovery  will  be  refused  until 

that,  in  order  to  open  a  settled  account,  the    allegations    are    made    sufficient, 

specific  errors  in  the  account  must  be  Whyte  v,  Ahrens,  26  Ch.  D.  717.    See 

stated,  it  seems  that,  if  allegations  of  also  Leitch  v,  Abbott,  81  Ch.  D.  S74; 

fraud  in  the  pleadings  are  not  sufficient  Sachs  v.  Speilman,  87  Ch.  D.  29& 
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been  opened  after  a  considerable  lapse  of  time.  But  where 
specific  errors  are  alleged,  and  even  proved,  the  court  has 
refused,  after  an  acquiescence  of  eleven  years,  to  open  an  ac- 
count; but  has  only  given  the  plaintiff  liberty  to  surcharge  and 
falsify.^  In  the  case  of  an  agent,  who  was  also  tenant  to  the 
principal,  an  account  was  opened  in  respect  of  fraud  after  many 
years  had  elapsed ;  and  the  situation  of  the  defendant,  as  agent, 
was  held  to  accompany  him  in  that  of  tenant,  and  to  deprive 
him  of  the  benefit  of  the  objection  (which  it  might  be  competent 
to  another  person  to  make)  of  the  neglect  of  the  plaintiff  in  not 
bringing  forward  the  demand  at  an  earlier  period.^ 

§  802.  In  the  frame  of  a  plea  of  a  stated  or  settled  account  to 
a  bill,  charging  error  or  fraud,  it  is  necessary  to  meet  thope 
charges  by  averments  in  the  body  of  the  plea,  and  also  to  support 
the  plea  by  an  answer  denying  them.  ^  (a)  And,  if  neither  error 
nor  fraud  is  charged,  the  defendant  must  by  the  plea  aver,  that 
the  stat'Cd  or  settled  account  is  just  and  true  to  the  best  of  his 
knowledge  and  belief.^  If  the  bill  charges,  that  the  plaintiff  has 
no  counterpart  of  the  account,  the  account  should  be  annexed  by 
way  of  schedule  to  the  answer,  so  that,  if  there  are  any  errors 
upon  the  face  of  it,  the  plaintiff  may  have  an  opportunity  of 
pointing  them  out*  As  the  delivery  up  of  vouchers  is  an  affir- 
mation, that  the  account  between  the  parties  was  a  stated  one ; 
if  this ,  has  taken  place  at  the  time  the  account  was  stated,  it 
seems  to  constitute  the  proper  subject  of  an  averment  in  a  plea 
of  this  nature.^ 

1  Cooper,  Eq.  PI.  278, 279  ;  Beames,  PI.  in  Eq.  222-230. 

<  Cooper,  Eq.  PL  279 ;  Beaumout  v,  Boultbee,  6  Yes.  485 ;  Beamet,  PI.  in  Eq. 
226.  226,  228. 

*  Cooper,  Eq.  PL  279,  280 ;  Mitf.  Eq.  PI.  by  Jeremy,  269,  260 ;  Beames,  PL  in  Eq. 
222,  223,  226,  226;  Pbelps  v,  Sproule,  1  MyL  &  K.  231 ;  Gilb.  For.  Rom.  66,  67. 

*  Ibid.  »  Ibid.  «  Ibid. 


(a)  Harrison  v,  Farrington,  40  N.  J. 
Eq.  368 ;  88  Id.  368.  If  the  biU  cbargres 
ft'aud  or  mistake,  for  the  purpose  of  an- 
ticipating a  plea  of  stated  accounts,  and 
such  a  plea  is  afterwards  filed,  the  plea 
is  defective,  if  it  does  not,  by  proper 
avenlients,  deny  such  charges.  Greene 
V.  Harris,  11  R.  I.  6.  This  important 
case,  which  contains  an  elaborate  review 
of  the  principles  relating  to  the  plea  of 
stated  acooonts,  also  decides  that  such  a 


plea  is  not  necessarily  incomplete,  if  it 
fails  to  allege  that  the  accounts  have 
been  examined  and  approved  by  the 
plaintiff,  since  the  accounts  may  have 
otherwise  acquired  the  weight  of  stated 
accounts ;  and  that,  to  a  bill  to  open  and 
correct  an  account,  in  which  fraud  or 
error  is  charged,  the  account  itself,  ac- 
companied by  proper  averments  denying 
such  charges,  may  be  pleaded  in  bar. 
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§  808.  (4. )  A  plea  of  an  award.  An  award  may  be  pleaded 
to  a  bill  to  set  aside  the  award  and  open  the  account ;  and  it  is 
not  only  good  to  the  merits  of  the  case,  but  likewise  to  the  dis- 
covery sought  by  the  bill.^  K  fraud  or  partiality  are  charged 
against  the  arbitrators,  those  charges  must  not  only  be  denied 
by  way  of  averment  in  the  plea ;  but  the  plea  must  be  supported 
by  an  answer,  showing  the  arbitrators  to  have  been  incorrupt 
and  impartial.^  And  any  other  matter  stated  in  the  bill,  as  a 
ground  for  impeaching  the  award,  must  be  denied  in  the  same 
manner.^ 

§  804.  But  a  plea  of  an  agreement  or  covenant  to  refer  all 
matters  of  dispute  to  arbitrators,  cannot  be  pleaded  in  bar  of  a 
bill  brought  respecting  those  matters,  whether  the  agreement  or 
covenant  be  between  partners  or  between  other  persons.  Indeed, 
it  seems  impossible  to  maintain,  that  such  a  contract  should  be 
specifically  performed,  or  should  bar  a  suit,  unless  the  parties 
had  first  agreed  upon  the  previous  question,  what  were  the 
matters  in  difference,  and  upon  the  powers  to  be  given  to  the 
arbitrators.^  Amongst  the  latter  the  same  means  of  obtaining 
a  discovery  upon  oath,  and  the  production  of  books  and  papers, 
as  can  be  given  by  a  court  of  equity,  might  be  essential  to 
justice.^  The  nomination  of  arbitrators  also  must  be  a  subject 
on  which  the  parties  must  previously  agree ;  for  if  either  party 
should  object  to  the  person  nominated  by  the  other,  it  would  be 
unjust  to  compel  him  to  submit  to  the  decision  of  the  person  so 
objected  to,  as  a  judge  chosen  by  himself.^  It  must  also  be 
determined,  that  all  the  subjects  of  difference,  whether  ascer- 
tained or  not,  must  be  fit  subjects  for  tiiie  determination  of 
arbitrators,  which,  if  any  of  them  involved  important  matter  of 
law,  they  might  not  be  deemed  to  be.^ 

§  805.  (5. )  A  plea  of  a  purchase  for  a  valuable  consideration. 
Supposing  a  plaintiff  to  have  a  full  title  to  the  relief,  which  he 
prays,  and  the  defendant  can  set  up  no  defence  in  bar  of  that 

I  Mitf .  Eq.  PL  by  Jeremy,  260,  261 ;  Cooper,  Eq.  PI.  2S0. 

>  Mite  Eq.  PI.  by  Jeremy,  260,  261 ;  Cooper,  Eq.  PI.  280;  Beamee,  PI.  in  Eq. 
280-288;  Dryden  v.  Bobioion,  2  Sim.  &  Sta.  629;  Erant  v,  Harris,  2  Vee.  &  B. 
864. 

<  Ibid. 

«  Mitf.  Eq.  Pi.  by  Jeremy,  264,  266 ;  Cooper,  Eq.  Pi.  281 ;  Beamee,  PI.  in  Eq.  281, 
282. 

•  Ibid.  •  Ibid.  ^  Ibid. 
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title ;  yet  if  the  defendant  has  an  equal  claim  to  the  protection 
of  a  court  of  equity  to  defend  his  possession,  as  the  plaintiff  has, 
to  the  assistance  of  the  court  to  assert  his  right,  the  court  will 
not  interpose  on  either  side.^  This  is  particularly  the  case 
where  the  defendant  claims  under  a  purchase  or  mortgage  for  a 
valuable  consideration,  without  notice  of  the  plaintiff's  title, 
which  he  may  plead  in  bar  of  the  suit^  Such  a  plea  must  aver, 
that  the  person  who  conveyed  or  mortgaged  to  the  defendant 
was  seised  in  fee,  or  pretended  to  be  so  seised,  and  was  in  posses- 
sion, if  the  conveyance  purported  an  immediate  transfer  of  the 
possession  at  the  time,  when  he  executed  the  purchase  or  mort- 
gage deed.' (a)  It  must  aver  a  conveyance,  and  not  articles 
merely ;  for  if  there  are  articles  only,  and  the  defendant  is  in- 
jured, he  may  sue  at  law  upon  the  covenants  in  the  articles.^ 
It  must  aver  the  consideration  for,  and  the  actual  payment  of  it ; 
a  consideration,  secured  to  be  paid,  is  not  sufficient  ^(i) 
§  806.  The  plea  must  also  deny  notice  of  the  plaintiff's  title 

^  We  haye  already  had  occasion  to  suggest  that  this  plea  seems  equally  good  in 
answer  to  a  title  by  the  plaintiff  in  his  biU  set  up  as  a  Uffol  title,  as  it  is  to  an  equi- 
table title.  Ante,  §  604  a;  Payne  v.  Compton,  2  Y.  &  ColL  467  ;  Flagg  v.  Mann,  2 
Sumner,  607,  608 ;  Mitf.  £q.  PL  by  Jeremy,  274, 276. 

s  Ante,  §  603,  604. 

•  Ante,  i  602-604  a ;  Mitf.  £q.  Pi  by  Jeremy,  274, 276 ;  Brandlyn  v.  Old,  1  Atk. 
571. 

«  n>id. 

*  Ante,  §  604  a.  [The  defendant  cannot  set  up  the  defence  of  being  a  htmajide 
purchaser  for  value  orally  at  the  hearing ;  such  defence  should  be  pleaded  formally, 
or  set  up  by  way  of  answer,  the  same  as  any  other  defence.  Phillips  v.  Phillips,  8 
Giff.  200.] 

(a)  Havens   o.  Bliss,  26  N.  J.  £q.  402.     But  the  general  rule,  in  the  ab- 

863.  senoe  of  statute,  is  that  this  plea  is  not 

(h)  "There  must  not  only  be  a  dis-  ayailable  against  either  discovery  or  le- 
tinct  denial  of  notice  before  the  purchase,  lief  in  those  cases  in  which  a  court  of 
but  a  denial  of  notice  before  payment*  equity  has  concurrent  jurisdiction  with 
Even  if  the  purchase  money  has  been  the  common-law  courts  upon  legal  titles, 
secured  to  be  paid,  yet  if  it  be  not,  in  Ind  v.  Emmerson,  12  App.  Cas.  800 ;  Em- 
fact,  paid  before  notice,  the  plea  of  pur-  merson  o.  Ind,  33  Ch.  D.  823.  Thus,  in 
chase  for  a  valuable  consideration  will  Williams  t;.  Lambe,  3  Bro.  C.  C.  264, 
be  overruled."  Nelson,  J.  in  Smith  v.  Lord  Thurlow  decided  that  this  defence 
Orton,  131  U.  8.  78.  The  plea  of  pur-  could  not  be  pleaded  to  a  bill  for  dower, 
chase  for  a  valuable  consideration  ap-  and  in  Collins  v.  Leach,  1  Russ.  &  Myl. 
pears  equally  available  to  the  purchaser  284,  Sir  John  Leach  held  that  it  was  no 
of  an  equitable  and  of  a  legal  estate,  answer  to  a  bill  for  fines.  See  Manners 
Hunter  v,  Walters,  L.  R.  11  Eq.  292 ;  v.  Mew,  29  Ch.  D.  726. 
L.  B.  7  Ch.  76;  i2e  Vernon,  83  Ch.  D. 

42 
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or  claim  previous  to  the  execution  of  the  deed,  and  payment  of 
the  consideration;  and  the  notice  so  denied  must  be  notice  of 
the  existence  of  the  plaintiff's  title,  and  not  merely  notice  of  the 
existence  of  a  person,  who  could  claim  under  that  title.  ^  If 
particular  instances  of  notice,  or  circumstances  of  fraud,  are 
charged,  they  must  be  denied  as  specially  and  particularly,  as 
charged  in  the  bill.^  The  special  and  particular  denial  of  notice 
or  fraud  must  be  by  way  of  answer,  that  the  plaintiff  may  be 
at  liberty  to  except  to  its  sufficiency.  But  the  notice  of  &aud 
must  also  be  denied  generally  by  way  of  averment  in  the  plea, 
otherwise  the  fact  of  notice  or  of  fraud  will  not  be  in  issue.  ^ 
The  general  denial  by  a  plea  of  all  notice  whatsoever,  includes 
constructive,  as  well  as  actual  notice.  It  is  not  the  office  of 
a  plea  to  deny  particular  facts  of  notice,  even  if  such  par- 
ticular facts  are  charged.^    Notice  or  fraud  thus  put  in  issue, 

I  Mitf.  £q.  PL  bj  Jeremj,  276,  270;  Hughes  v.  Garner,  2  Y.  &  CoU.  328^  335; 
Ante,  §  662 ;  Boone  v.  Chiles,  10  Peters,  177, 210, 211, 212;  [Commings  v,  Coleman, 
7  Rich.  £q.  620.] 

»  Ibid. ;  Ante,  §  662.    [Minor  v.  WiUoughby,  8  Minn.  226.] 

•  Mitf.  £q.  PL  bj  Jeremy,  274-276,  288 ;  Cooper,  Eq.  PL  281-285 ;  Glib.  For. 
Rom.  67,  68;  Beames,  PL  in  Eq.  233-248;  Meadows  v.  Kingston,  Ambler,  756; 
Hoare  ».  Parker,  1  Bro.  Ch.  678;  8.  o.  1  Cox,  224;  Mitf.  Eq.  PL  by  Jeremj,  277, 
note  (s);  2  Story,  Eq.  Jur.  §  1602-1505;  Hare  on  DisooTery,  8^104;  Jackson  v. 
Rowe,  4  Russ.  614.  If  the  conveyance  dues  not  purport  to  be  an  immediate  transfer 
of  the  possession  at  the  time  of  executing  the  purcliase  or  mortgage  deeds  (as  in  a 
plea  of  title  from  one  having  a  particular  estate,  of  which  he  was  not  in  possession  as 
a  reversion)  it  has  been  held,  that  in  such  case  the  plea  most  set  out  how  the  grant- 
ing party  became  entitled  to  such  reversion.  But  it  is  not  necessary,  that  the 
defendant  should  in  such  plea  aver,  that  he  himself  is  in  possession ;  nor  is  it  neces- 
sary that  he  should  actually  be  so,  or  even  appear  entitled  thereto ;  this  plea  not 
being  a  mere  shield  to  defend  the  actual  possession.  As  where  a  bill  was  brought  by 
a  tenant  in  tail  under  a  marriage  settlement,  for  a  discovery  and  delivery  of  title- 
deeds  ;  a  plea  of  a  mortgage  by  a  tenant  for  life,  alleging  himself  to  be  seised  in 
fee,  and  in  possession  of  the  estate  and  of  the  deeds,  as  apparent  owner,  was 
allowed.  Cooper,  Eq.  PL  281,  282,  and  cases  there  cited;  Beames,  PL  in  Eq.  236, 
237. 

*  Pennmgton  v.  Beechey,  2  Sim.  &  Stu.  282 ;  Cork  v.  Wilcock,  6  Mad.  82a  It  is 
said  in  a  note  (a)  (I  presume  by  Mr.  Jeremy)  to  Bditf.  Eq.  PL  by  Jeremy,  276,  that 
"  It  has  been  lately  declared,  that  it  is  not  tlie  office  of  the  plea  to  deny  particular 
facts  of  notice ;  but  tliat  it  is  sufficient,  where  such  facts  are  alleged,  to  make  a  gen- 
eral denial,  which  will  include  constructive  as  well  as  actual  notice ;  yet  that  if  cir- 
cumstances be  specially  charged,  as  evidence  of  notice,  they  must  be  denied  by 
averments  in  the  plea,  and  by  an  answer  accompanying  the  same.  Pennington  v. 
Beechey,  2  Sim.  &  Stu.  282."  I  do  not  understand  the  vice^hanoellor  in  that  case 
to  have  held,  that  the  special  matters,  charged  as  evidence,  should  be  specially 
denied  by  averments  in  the  plea  as  well  as  in  the  answer ;  bat  only,  that  to  require 
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if  proyed,  will  effectually  open  the  plea  at  the  hearing  of  the 

cause.  ^ 

§  807.  In  this  situation  of  purchasers  for  a  valuable  considera- 
tion, all  the  persons  stand,  who  claim  under  a  marriage  settle- 
ment, which  they  may  plead  in  the  same  manner.^  But  if  the 
settlement  is  made  after  marriage,  in  pursuance  of  an  agreement 
before  marriage,  the  agreement,  as  well  as  the  settlement,  must 
be  stated  in  the  plea;  and  where  that  is  not  done,  the  plea  will 
be  overruled.'  Upon  this  principle,  also,  a  jointress  may  plead 
her  settlement  in  bar  of  a  bill,  filed  against  her  by  the  heir-at- 
law,  if  the  bill  does  not  offer  to  confirm  the  jointure,  and  the 
plaintiff  is  competent  or  able  so  to  do.  But  a  plea  of  this  nature 
must  set  forth  the  settlement,  and  the  lands  comprised  in  it,  with 
sufficient  certainty.^  And  though  the  defendant  has  purchased, 
or  has  taken  a  mortgage  from  a  tenant  for  life  only,  represent- 
ing himself  to  be  owner  of  the  inheritance,  yet,  if  he  has  paid 
a  valuable  consideration,  and  had  no  notice  of  the  defect  of 
title,  the  court  will  not  take  any  steps  against  him,  even  though 
the  plaintiff,  and  not  such  purchaser,  is  in  possession  of  the 
estate.  * 

§  807  a.  A  creditor  by  judgment,  in  invitum^  does  not,  in 
the  view  of  a  court  of  equity,  stand  in  a  situation,  which  either 
requires  or  entitles  him  to  the  same  favor  as  a  purchaser  for  a 
valuable  consideration,  whose  rights  are  enforced  through  the 
conscience  of  the  other  party.* 

§  808.  A  person  affected  by  notice,  has  the  benefit  of  the  want 
of  notice  by  intermediate  parties.  Therefore  a  purchaser  with 
notice  from  a  purchaser  without  notice,   may  shelter  himself 

ftn  answer  to  accompany  the  plea,  the  matters  should  be  specially  charged  in  the 
bUl ;  and  should  also  be  specially  charged,  as  evidence  of  notice  of  the  title  of  the 
plaintiff.  See,  on  this  last  point,  the  remarks  of  Mr.  Wigram  in  his  Points  of  Dis- 
coTery,  1st  ed.  16&-181 ;  Id.  142-171 ;  Id.  2d  ed.  186, 186.  See  also  Phelps  v,  Sproule, 
1  Myl.  &  K.  231 ;  Cork  v.  Wilcock,  6  Mad.  828,  on  the  same  point 

1  Mitf .  Eq.  PI.  by  Jeremy,  277 ;  Beames,  Pi.  in  Eq.  289,  240. 

s  Cooper,  £q.  PI.  284, 286 ;  Mitf.  Eq.  PI.  by  Jeremy,  278,  279 ;  Beames,  PI.  in  Eq. 
241,  242. 

•  Ibid. 

«  Ilnd. 

»  Ibid. 

<  Laogton  v.  Horton,  1  Hare,  649,  660,  668 ;  Doe  v.  Britain,  2  Bam.  &  Aid.  98 ; 
Skeeles  v.  Shearly,  8  Sim.  168 ;  s.  o.  S  Myl.  &  Cr.  112 ;  Whitworth  v.  Goagaln,  8 
Hare,  416 ;  Newlands  r.  Psynter,  4  Myl  &  Cr.  408. 
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under  the  first  purchaser.^  But  notice  to  an  agent  is  notice  to 
the  principal.'  And  where  a  person,  having  notice,  purchased  in 
the  name  of  another,  who  had  no  notice,  and  knew  nothing  of  the 
purchase ;  and  the  latter  afterwards  approved  of  it,  and  without 
notice  paid  the  purchase-money,  and  procured  a  conveyance; 
the  person  first  contracting  was  considered  from  the  beginning 
as  the  agent  of  the  actual  purchaser,  who  was  therefore  held 
affected  with  notice.^  But  although  notice  to  an  agent  is  suffi- 
cient notice  to  the  party  himself ;  yet  such  notice  must  be  con- 
fined to  the  same  transaction ;  for  notice  in  another  transaction 
will  have  no  effect.* 

§  809.  A  plea  of  a  purchase  for  a  valuable  consideration,  will 
protect  a  defendant  from  giving  any  answer  to  a  title  set  up  by 
the  plaintiff,  (a)  But  a  plea  of  bare  title  only,  without  setting 
forth  any  consideration,  will  not  be  sufficient  for  that  purpose.^ 
Upon  a  plea  of  a  purchase  for  a  valuable  consideration,  to  a  bill 
for  a  discovery  of  deeds  and  writings,  the  purchase-deed  must 
be  excepted;  for  it  must  be  pleaded.^    A  plea  of  a  purchase  for 

1  Mitf.  Eq.  PI.  by  Jeremy,  278,  279 ;  Varick  r.  Briggs,  6  Ffeige,  328 ;  Bennett  9. 
Walker,  West,  180;  Jackson  v.  M'Chesney,  7  Cowen,  800. 
s  Mitf.  Eq.  PI.  by  Jeremy,  27& 

•  Ibid. 

«  Cooper,  Eq.  PI.  284, 285 ;  Mitf.  Eq.  PI.  by  Jeremy,  276-278 ;  Bearoes,  PL  in  Eq. 
248,  244 ;  1  Story,  Eq.  Jur.  §  87  a,  108.  [In  Hart  v.  Farmers'  Bank,  88  Vt  252,  it 
was  held,  that  one  who  employed  a  solicitor  to  eflect  a  purchase,  who  in  a  former 
employment  had  acquired  notice  of  an  outstanding  equity,  must  be  regarded  as  him- 
self having  notice  of  such  equity.  A  similar  view  of  the  law  was  taken  in  the  Eng- 
lish Exchequer  Chamber.  Dresser  v.  Norwood,  17  C.  B.  r.  b.  466 ;  a.  c.  10  Jur.  h.  a. 
851.  The  point  which  was  here  decided  was  that  the  knowledge  of  an  agent  ia  the 
knowledge  of  the  principal,  who  is  affected  by  it  whether  acquired  by  Uie  agent  in 
the  course  of  his  employment  as  such,  or  otherwise.  The  plaintiff  having  delivered 
some  timber  to  H.  a  factor,  for  sale  on  a  cEe/  credere  commission,  C.,  who  had  once 
been  clerk  to  H.,  bought  the  timber  as  agent  for  the  defendants,  and  was  acquainted, 
through  having  been  clerk  as  aforesaid,  and  not  otherwise,  with  the  fact  that  U.  sold 
as  factor  for  the  plaintiff.  Held,  reversing  the  judgment  of  the  Court  of  Common 
Pleas,  that  the  defendants  were  bound  by  C.'s  knowledge,  and  that  consequently,  in 
an  action  for  the  price  of  the  timber,  the  defendants  could  not  set  off  a  debt  due  to 
them  from  H.] 

•  Mitf.  Eq.  PI.  by  Jeremy,  279,  280. 

•  Ibid. 


(a)  That  such  a  defendant  may  also  sideration  is  bad  if  it  does  not  state  the 

assume  the  aggressive,  and  by  cross  bill  amount  of  the  consideration  in  traversa- 

have  the  plaintiff's  pretended  title  de-  ble    form.     Secombe  o.  Campbell,  18 

dared  void,  see   Remer  v.  McKay,   88  Blatch.  106. 
Fed.  Rep.  164.    A  plea  of  valuable  con- 
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a  valuable  consideration  without  notice  of  the  plaintiff's  title,  to 
a  bill  to  perpetuate  the  testimony  of  witnesses,  has  been  allowed; 
although  there  are  few  cases,  in  which  the  court  will  not  give 
the  assistance  to  the  furtherance  of  justice.^  Thus,  to  a  bill  to 
perpetuate  the  testimony  of  witnesses  to  a  will,  the  defendant 
pleaded  a  purchase  for  a  valuable  consideration  without  notice 
of  the  will;' and  the  plea  was  allowed.^  But  in  this  case,  as 
reported,  there  appears  to  have  been  nothing  to  impede  the 
plaintiff's  proceeding  at  law,  to  assert  his  title  under  the  will, 
against  the  defendant's  possession;  and  there  was  apparently, 
therefore,  no  equity  to  support  the  bill.* 

§  810.  Care  must  be  taken  in  case  of  a  plea  of  a  purchase  for 
a  valuable  consideration  without  notice,  not  to  make  an  answer 
to  any  statements  in  the  bill  actually  and  properly  covered  by 
the  plea ;  for,  notwithstanding  some  doubts  formerly  entertained, 
it  seems  now  established,  that  in  such  a  case,  if  the  defendant 
answers  at  all  to  the  matters  covered  by  the  plea,  he  must  an- 
swer fully ;  and  if  he  puts  in  a  general  answer,  he  cannot  protect 
himself  by  such  a  defence  in  his  answer  from  answering  fully.  ^ 

»  Mitf .  Eq.  PL  by  Jeremy,  279,  280. 

*  Mitf.  Eq.  PL  by  Jeremy,  279,  280,  Cooper,  Eq.  PL  287, 288 ;  Beames,  PL  in  Eq. 
2i2, 243.  Bat  see  Dursley  v,  Berkeley,  6  Yes.  263 ;  2  Story,  Eq.  Jur.  §  1608,  note  (2), 
1610.  It  i«  Tery  questionable,  whether  a  person  can  protect  himself  against  a  bill  to 
perpetuate  testimony  by  the  plea  of  being  a  bona  fide  purchaser  without  notice, 
where  the  right  is  not  at  the  time  capable  of  being  asserted  by  an  action  at  law.  See 
especially  what  Lord  Eldon  said  in  Dursley  r.  Berkeley,  6  Yes.  263,  and  2  Story,  Eq. 
Jur.  §  1608,  note  (2),  1610.  In  the  Appendix  to  Beames,  PL  in  Eq.  841,  349,  there 
will  be  found  a  copy  of  the  plea  of  a  purchase  for  a  valuable  consideration  without 
notice,  which  was  allowed  by  Lord  Eldon,  in  Wallwyn  r.  Lee,  9  Yes.  24. 

«  Ibid. 

«  Ante,  §  606,  and  note ;  Orey  v.  Leighton,  2  Sim.  &  Stu.  234;  Portarlington  v, 
Soulby,  6  Sim.  866;  s.  c.  7  Sim.  28;  Mitf.  Eq.  PL  by  Jeremy,  807,  note  (A),  and 
cases  there  cited ;  Hare  on  DiscoTery,  247-289 ;  Wigram  on  Discovery,  Ist  ed.  163, 
164^  178-181 ;  Id.  2d  ed.  136-171 ;  Yerchild  v.  Paull,  Keen,  87.  But  see  Beames,  PL 
in  Eq.  272.  See  also  the  30th  Rule  of  the  Equity  Rules  of  the  Supreme  Court, 
which  gives  to  such  a  person  the  right  to  protect  himself  by  answer,  as  he  might  by 
plea.  See  Ante,  §  606,  and  Post,  §  846,  note,  where  the  rule  is  cited  at  large,  (a) 
Where  a  bill,  after  stating  the  circumstances  on  which  the  plaintiff's  equity  was 
founded,  charged  that  the  defendant  before  his  title  to  the  subject  in  dispute  accrued, 
bad  notice  of  the  several  circumstances  therein  stated,  an  answer  denying  that 
charge  in  the  same  general  terms,  was  held  sufficient,  notwithstanding  it  was  filed  to 
support  a  plea  of  purchase  for  a  valuable  consideration.  Gordon  v.  Shaw,  14  Sim. 
898. 


(a)  See  Fuller  v.  Knapp,  24  Fed.  Rep.  100. 
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§  811.  (6.)  A  plea  of  title  in  the  defendant  From  what  has 
been  already  said,  the  plea  of  a  purchase  for  a  valuable  consid- 
eration without  notice  cannot  be  set  up  as  a  defence,  by  a  party, 
who  claims  under  a  mere  voluntary  couTcyance,  or  other  volun- 
tary title.  ^  But  a  mere  volunteer  may,  however,  plead  his  title 
against  a  bill  brought  against  him ;  for  if  his  title  be  on  the 
whole  paramount  to  that  of  the  plaintiff,  there  seems  no  reason 
why  it  should  not  be  an  effectual  bar  to  an  adverse  suit^  This 
plea  of  title  in  the  defendant  is  generally  founded,  (1.)  on  a 
will;  or,  (2.)  on  a  conveyance;  or,  (8.)  on  a  long,  peaceable, 
and  advei*se  possession.' 

§  812.  (1.)  To  a  bill  brought  upon  a  ground  of  equity,  by  an 
heir-at-law  against  a  devisee,  to  turn  the  devisee  out  of  posses- 
sion, the  devisee  may  plead  his  title  under  the  will,  and  that  it 
was  duly  executed.^  (2.)  Upon  a  bill  filed  by  an  heir  against  a 
person,  claiming  under  a  conveyance  from  the  ancestor,  the  de- 
fendant may  plead  the  conveyance  in  bar  of  the  suit^  So,  to  a 
bill  brought  to  set  aside  a  deed  for  fraud,  a  plea  of  a  title  para- 
mount, under  a  former  conveyance,  may  be  pleaded  by  the  de- 
fendant as  a  bar.^ 

§  813.  (3.)  Length  of  time  and  adverse  possession.  This  is  a 
peculiar  defence  in  equity,  in  cases  which  are  not  within  the 
reach  of  the  statute  of  limitations.^  Courts  of  equity  have  estab- 
lished the  doctrine,  that  after  a  great  lapse  of  time,  and  long 
peaceable  possession,  they  ought  not  to  interfere  to  grant  relief; 
for  the  policy  of  the  law  is  to  give  quiet  and  repose  to  titles; 
and  courts  of  justice  ought  not  to  countenance  laches  or  long  de- 
lays on  the  part  of  claimants.^    Indeed,  after  a  great  lapse  of 

1  Beames,  PI.  in  Eq.  246. 

s  Beames,  PI.  in  Eq.  246,  247 ;  Cooper,  Eq.  PI.  288 ;  Mitf.  Eq.  PL  bj  Jeremj,  268, 
264 ;  Wyatt,  Pr.  Reg.  328;  Howe  v.  Dappa,  1  Ves.  &  B.  611. 

>  Beamee,  PI.  in  Eq.  247. 

4  Mitf.  Eq.  PI.  by  Jeremy,  263;  Cooper,  Eq.  PI.  288,  289 ;  Beames,  PI.  in  Eq.  248; 
Anon.  3  Atk.  17. 

«  Mitf.  Eq.  Fl.  by  Jeremy,  262,  264 ;  Cooper,  Eq.  PI.  289;  Beames,  PL  in  Eq.  249. 

«  Howe  V.  Duppa,  1  Vea.  &  B.  511 ;  Beames,  PL  in  Eq.  249. 

7  Ante,  §  756,  757 ;  Mitf.  Eq.  PL  by  Jeremy,  269,  271-278 ;  Beames,  PL  in  Eq. 
247;  Wyatt,  Pr.  Reg.  328;  Cooper,  Eq.  PL  288;  2  Story,  Eq.  Jur.  §  151^1522;  1 
Story,  Eq.  Jur.  §  55  a,  529,  and  cases  there  cited.  See  also  Cowne  v.  Douglas,  McCle. 
&  Y.  821 ;  Portlock  v.  Gardner,  1  Hare,  594.  603,  604. 

B  Cholmondeley  v.  Clinton,  2  Jac.  &  Walk.  1,  168-175,  192;  Mitf.  Eq.  PL  by 
Jeremy,  278,  note  (z);  Campbell  i^.  Graham,  1  Russ.  &  MyL  453;  Clay  v.  Smith, 
Ambler,  645;  B.  o.  3  Bro.  Ch.  639;  Hercy  v,  Dinwoody,  2  Ves.  Jr.  87;  Ellison  p. 
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time,  courts  of  equity  will  raise  a  presumption  of  some  legal  or 
equitable  extinguishment  of  the  adverse  title,  if  the  circum- 
stances of  the  case, will  enable  them  to  support  it^(a) 

§  814.  On  thia  ground,  where  a  bill  was  brought  upon  an  old 
mortgage,  by  the  representatives  of  the  mortgagee,  for  an  ac- 
count and  satisfaction ;  and  a  bill  of  revivor  and  supplement  was 
brought  a  long  time  after  the  death  of  the  original  plaintiffs, 
which  (to  account  for  the  lapse  of  time)  charged  generally,  that 
owing  to  infancy,  coverture,  or  other  disabilities,  the  plain- 
tiffs had  not  been  able,  during  a  considerable  part  of  the  time, 

Mofikt,  1  Johns.  Ch.  46 ;  Arden  v.  Arden,  1  Johns.  Ch.  818;  Elmeodorf  v.  Taylor,  10 
Wheat  162 ;  Baldwin  v.  Peach,  1  Y.  ft  CoU.  458,  460 ;  Brooksbank  o.  Smith,  2  Y.  & 
Coll.  58;  Qait  v.  Oshaldeston,  1  Ross.  158;  Bradt  v.  Kirkpatrick,  7  Paige,  62;  2 
Story,  Eq.  Jar.  §  1520-1622,  and  notes. 

^  Cholmondeley  v,  Clinton,  2  Jac.  &  Walk.  168-175^  and  cases  before  cit«d.  [In 
Cook  e.  Bath,  L.  R.  6  Eq.  177,  it  was  held  that  mere  non-user  of  a  way  for  thirty 
years  does  not,  in  the  absence  of  rights  acquired  in  consequence  of  it,  amount  to 
oondusiTe  abandonment.] 


(a)  The  rule  applies  even  to  trusts. 
But  cases  where  the  facts  haTe  been 
ihradulently  and  successfully  concealed 
by  the  trustee  from  the  cestui  que  trust, 
constitute  an  exception  to  the  rule  that 
equity  will  not  aid  to  establish  or  enforce 
a  stale  trust.  Thus,  after  a  trustee  has,  for 
thirty-six  years,  fraudulently  concealed 
a  trust  from  the  beneficiary,  a  delay  by 
the  latter  of  six  months  before  bringing 
suit,  after  discoyering  the  trust,  does  not 
constitute  laches.  Middaugh  v.  Fox,  135 
BL  344.  See  re  Cross,  20  Ch.  D.  109; 
re  Burge,  57  L.  T.  n.  b.  364 ;  Kennedy  v. 
Winn,  80  Ala.  165.  In  such  cases,  how- 
ever, the  cestui  que  trust  must  set  forth 
specifically  in  his  bill  the  impediments  to 
an  earlier  prosecution  of  the  claim,  what 
kept  him  so  long  ignorant  of  hu  rights, 
the  means  used  by  the  trustee  to  conceal 
the  facts  from  him,  and  how  and  when 
he  came  to  the  knowledge  of  his  rights. 
Badger  v.  Badger,  2  Wall.  87 ;  s.  o.  2 
CliiT.  137, 154 ;  Wood  r.  Carpenter,  101  U. 
S.  185;  Teall  v.  Slaven,  14  Sawyer,  364; 
Forbes  v.  OTorby,  4  Hughes,  441 ;  Bar- 
ber r.  Houston,  14  L.  K.  Ir.  273 ;  18  Id. 
475.  In  the  absence  of  such  allegations, 
or  if  long  acquiescence  appears  in  tlie  bill, 


which  is  not  explained,  the  court  may  de- 
cline to  consider  the  plaintifTs  case  on  his 
own  showing,  without  inquiring  whether 
there  is  a  demurrer  or  any  formal  plea 
of  the  statute  of  limitations.  Badgers. 
Badger,  above  cited ;  Marsh  v.  Whit- 
more,  21  Wall.  178,  185;  Sullivan  v. 
Portland  Railroad  Co.  04  U.  S.  806; 
Ante,  §  603.  See  Woodhouse  v.  Wood- 
house,  L.  R.  8  Eq.  514.  And  especially 
in  the  case  of  constructive  trusts,  relief 
must  be  sought  within  a  reasonable  time. 
Beckford  v.  Wade,  17  Ves.  88;  Gwynne 
V.  Qell,  20  L.  T.  ir.  s.  508;  Smallcombe's 
Case,  L.  R.  3  Eq.  769 ;  Hendrickson  v. 
Hendrickson,  42  N.  J.  Eq.  657 ;  Le  Gen- 
dre  17.  Byrnes,  44  Id.  872.  In  Gillette  v. 
Wiley,  126  III.  810,  the  statute  allowing 
sixteen  years  for  suit  upon  a  guardian's 
bond  was  followed  in  equity,  suit  being 
there  brought  by  the  ward  upon  the 
bond  twelve  years  after  the  guardian 
was  discharged.  In  Ames  v.  Brooks, 
148  Mass.  344,  a  ceMtui  qtie  trust  was  held 
not  to  be  precluded  from  asserting  his 
right  to  the  tnist  fund,  when  collected, 
by  his  delay  in  enforcing  the  trustee's 
personal  liability. 
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to  assert  or  prosecute  their  several  rights  to  the  mortgage  debt, 
and  that  the  original  suit,  although  abated,  has  never  been  dis- 
missed ;  a  plea  was  put  in  by  the  defendant,  that  he,  and  those 
under  whom  he  claimed,  had  been  in  the  undisturbed  possession 
of  the  premises  in  question  for  forty  years,  for  their  own  absolute 
use  and  benefit,  without  any  account  or  admission  of  any  debt, 
and  the  plea  was  allowed  by  the  court.  ^  The  court  also  thought, 
that  the  allegation  of  infancy,  coverture,  &c.,  to  account  for  the 
delay,  was  so  completely  vague,  that  no  issue  could  be  taken  upon 
it,  and,  therefore,  that  the  plea  was  not  affected  thereby.' 

§  815.  So,  where  a  bill  was  filed  for  the  payment  of  a  rent 
charge,  the  defendant  pleaded  twenty-six  years'  possession  of 
the  premises,  without  accounting  for,  or  paying  over  to  the 
plaintiff,  any  part  of  the  rents  and  profits,  and  the  plea  was 
allowed.' 

§  815  a.  We  have  already  had  occasion  incidentally  to  sug- 
gest, that  the  time  when  the  plea  of  the  statute  of  limitations 
begins  to  run,  where  the  case  made  by  the  bill  is  one  founded 
on  fraud  or  mistake,  will  in  equity  be  held  to  be  from  the  time 
when  the  discovery  of  the  mistake  became  first  known,  and  not 
from  the  time  when  the  original  transaction  took  place.  ^ 


CHAPTER  XV. 

PLEAS  TO  BILLS  OF  DISCOVERT. 

§  816.  Having  thus  considered  the  objections  to  bills  of  relief, 
which  extend  to  the  relief,  and  likewise  to  the  discovery  sought 
for  the  purpose  of  obtaining  the  relief,  it  remains  to  treat  of 
such  objections  as  are  grounds  of  a  plea  to  bills  of  discovery, 
strictly  so  called,  which  seek  no  reliel     These  are  nearly  the 

1  Cooper,  Eq.  PI.  288 ;  Blewitt  v,  Thomas,  2  Yes.  Jr.  669,  671. 

«  Blewitt  ».  Thomas,  2  Ves.  Jr.  669, 671 ;  Cooper,  Eq.  PI.  288 ;  Beamea,  PL  in  Bq. 
247,  248.  The  very  plea  is  giyen  at  large  in  the  Appendix  to  Beamea,  PL  in  Eq. 
831-883. 

>  Baldwin  v.  Peach,  1  T.  &  Coll.  458 ;  Ante,  {  687. 

«  Ante,  S  764 ;  Brooksbaiik  v.  Smith,  2  Y.  &  ColL  68. 
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same  as  those  which  have  been  already  mentioned,  as  causes  of 
demurrer  to  a  bill  of  discovery,  when  the  objection  is  apparent 
on  the  face  of  the  bill ;  and  many  of  them  are  equally  as  good 
grounds  for  a  plea  to  a  bill  of  discovery,  as  they  are  for  a  plea 
to  a  bill  of  relief,  when  the  objection  is  not  so  apparent.  Upon 
this  subject,  therefore,  our  observations  will  be  very  brief.  ^ 

§  817.  The  grounds  of  pleas  to  bills  of  discovery,  are,  then, 
either  (1.)  Pleas  to  the  jurisdiction;  (2.)  Pleas  to  the  person; 
(3.)  Pleas  to  the  bill,  or  frame  of  the  bill;  (4.)  Pleas  in  bar, 
properly  so  called.  And  first,  pleas  to  the  jurisdiction.  These 
properly  apply,  where  the  plaintiff's  case  is  such,  as  does  not 
entitle  a  court  of  equity  to  compel  a  discovery  in  his  favor,  al- 
though for  the  purpose  of  avoiding  a  demurrer,  it  is  differently 
and  falsely  stated  in  the  bill.^  The  cases  already  suggested 
under  the  head  of  demurrers,  and  pleas  to  relief,  afford  suffi- 
cient illustrations  on  this  head.^  Among  them  are  the  objec- 
tions, that  the  subject  of  the  suit  is  of  a  political  nature ;  that 
another  court  is  competent  to  give  the  discovery ;  or  that  the 
tribunal,  or  the  cause,  is  not  of  such  a  character  as  the  court 
will  aid  by  a  discovery ;  as  if  the  cause  be  before  arbitrators ;  or 
be  of  a  criminal  nature ;  ^  or  the  plaintiff  has  no  title  or  interest 
in  the  suit* 

§  818.  Secondly ;  Pleas  to  the  person.  These  are  (as  we  have 
seen)  either  to  the  person  of  the  plaintiff,  that  he  has  no  right, 
or  title,  or  ability  to  call  on  the  defendant  for  the  discovery ;  or 
that  he  (the  defendant)  is  not  liable,  or  compellable  to  make  the 
discovery  sought  by  the  bill.*  The  defendant,  may,  therefore, 
to  a  bill  of  discovery,  plead,  that  the  plaintiff  is  outlawed;  or 
excommunicated ;  or  an  alien  enemy ;  or  a  person  attainted ;  or 

1  Mitf.  Eq.  n.  by  Jeremy,  281,  282;  Cooper,  Eq.  PI.  291,  202 ;  Beamet,  PL  in  Eq. 
249.    See  Wigram  on  Discorery,  Ist  ed.  pp.  65, 147-158 ;  Id.  847,  848. 

>  Mitf.  Eq.  PI.  by  Jeremy,  282;  Cooper,  Eq.  PI.  292;  Beames,  PI.  in  Eq.  252;  1 
Mont  Eq.  PI.  261-263. 

*  Ante,  §  549-607,  710-722. 

*  Beames,  PI.  in  Eq.  252-254;  Cooper,  Eq.  PI.  292,  293;  Ante,  {  551-555;  Hare 
on  DiscoTery,  110, 116, 119. 

*  Mendlzabel  v.  Macbado,  1  Sim.  68 ;  Hare  on  Discoyery,  41, 42, 46-60, 127 ;  Mitf. 
Eq.  PL  by  Jeremy,  154,  231,  283, 282 ;  Tarleton  v.  Hornby,  1  T.  &  ColL  172 ;  Quilter 
V.  Manendine,  Glib.  Eq.  228,  229;  Vernon  v.  Vernon,  2  My].  &  Cr.  145;  Croucb  v. 
Hlckin,  1  Keen,  885. 

«  Beames,  PI.  in  Eq.  254,  255;  Cooper,  Eq.  PI.  293, 294;  Ante,  {  498-496;  Mitt 
Eq.  PI.  by  Jeremy,  228-280,  282,  288. 
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an  infant;  or  a  feme  covert;  or  an  idiot;  or  a  lunatic;^  or  a 
bankrupt  disabled  to  sue.'  So,  if  the  plaintiff  has  no  title  to 
the  character,  which  he  assumes  in  the  bill  of  discovery ;  as  if 
he  sues  as  administrator,  executor,  heir,  partner,  or  creditor; 
the  defendant  may  by  plea,  negative,  that  he  is  administrator, 
executor,  heir,  partner,  or  creditor.  ^  So,  the  defendant  may,  in 
like  manner,  plead  to  the  discovery,  that  he  has  no  interest  in 
the  subject*matter  of  the  controversy ;  but  he  is  a  mere  witness ; 
or  that  he  does  not  sustain  the  character,  in  which  he  is  sued ; 
such  as  administrator,  executor,  heir,  partner,  or  creditor;^  or 
that  there  is  a  want  of  privity  between  him  and  the  plaintiff  to 
sustain  the  bill.^ 

§  819.  It  should  be  observed,  that  if  a  claim  of  interest  is 
alleged  by  a  bill  against  a  person,  who  has  no  interest  in  the 
subject-matter,  he  cannot  by  demurrer  protect  himself  from  a 
discovery ;  but  he  must  resort  either  to  a  plea  or  to  a  disclaimer ; 
by  either  of  which  means,  it  should  seem,  he  may  protect  him- 
self from  making  by  answer  that  discovery,  which  he  may  prop- 
erly be  required  to  make,  if  called  upon  as  a  witness.^  If  the 
defendant  pleads  to  a  bill  of  this  sort,  the  plea  must  by  averment 
meet  the  charge  of  interest,  and  the  plea  must  be  supported  by  an 
answer  denying  such  claim.'  In  some  cases,  however,  the  court 
has  allowed  a  defendant  to  protect  himself  by  answer,  denying 
the  charge  of  interest,  from  answering  to  matter,  to  which  he 
may  be  afterwards  called  upon  to  answer,  in  the  character  of  a 
witness.  And  perhaps,  in  justice  to  those,  against  whom  he 
may  be  afterwards  called  upon  to  give  evidence,  as  a  witne-ss,  he 
ought  not  to  be  previously  examined  to  the  same  matters  upon 
a  bill,  under  the  pretence  of  an  interest,  which  he  has  not® 

1  See  Lowndes  v,  Taylor,  1  Mad.  428 ;  b.  c.  2  Rose,  865 ;  Mitf.  Eq.  PI.  by  Jeremy, 
66.  67,  232,  238,  282,  note  (n) ;  Tarleton  u,  Hornby,  1  Y.  ft  Coll.  172;  Beamea,  PI.  in 
£q.  254,  255 ;  Ante,  §  495,  516,  726. 

•'^  Ante,  §  722-784. 

s  Ante,  §  408-496 ;  Beames,  PI.  in  Eq.  120-128,  254, 256, 257 ;  Cooper,  Eq.  PI.  293^ 
294 ;  Mitf.  Eq.  PI.  by  Jeremy,  187, 280,  282.  288 ;  Hare  on  Discovery,  41,  42,  46. 

•  Mitf.  Eq.  PI.  by  Jeremy,  188,  288 ;  Beames,  PI.  in  Eq.  180, 131,  256,  257 ;  Hare 
on  DiscoTery,  68-83 ;  Cooper,  Eq.  PI.  294,  295 ;  Ante,  §  262,  328.  519,  570,  671. 

•  Mitf.  Eq.  PI.  by  Jeremy,  158,  159,  231;  Hare  on  "Discoyery,  6^-68, 105-109; 
Ante,  §  518,  571 ;  Cooper,  Eq.  PI.  294. 

•  Cooper,  Eq.  PI.  294,  295. 

7  Ibid. ;  Beames,  PI.  in  Eq.  265. 

0  Mitf.  Eq  Pi.  by  Jeremy,  188,  288, 284.    Bat  see  Hare  on  Discoreiy,  256-259. 
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§  820.  Thirdly;  Pleas  to  the  bill,  or  to  tiie  frame  of  the  bill. 
The  usual  pleas,  under  this  head,  of  the  pendency  of  another  suit^ 
of  want  of  parties,  and  of  splitting  up  or  multiplying  suits,  do 
not  apply  to  a  bill  of  discovery.^  But  perhaps  the  objection, 
that  the  bill  for  a  discovery  is  multifarious,  would  not  fall  under 
the  same  predicament;  as  it  may  compel  the  defendant  to  give 
answers  and  discoveries,  as  to  matters,  wholly  distinct  and  inde- 
pendent, and  which  can,  with  no  propriety,  belong  to  any  single 
suit,  either  at  law,  or  in  equity.^  Perhaps,  also,  the  objection, 
that  the  parties  are  not  the  same  in  the  suit  in  equity,  as  in  the 
suit  at  law,  in  aid  of  which  the  discovery  is  sought,  if  not  appar- 
ent on  the  bill,  may  be  brought  forward  by  a  plea ;  *  for,  in  such 
a  case,  there  would  be  a  clear  misjoinder  of  parties.^  The  same 
objection  would  seem  to  apply,  if  the  defendant  was  not  a  party 
to  the  suit  at  law ;  for,  ordinarily,  a  discovery  from  him  could 
not  be  material.^  A  plea,  that  the  value  of  the  matter  in  con- 
troversy is  beneath  the  dignity  of  the  court,  would  also  seem  to 
be  a  good  ground  of  a  plea  to  the  discovery  sought^ 

§  821.  Fourthly ;  Pleas  in  bar.  Under  certain  circumstances, 
many  of  the  pleas  in  bar  to  bills  of  relief,  already  enumerated, 
may  perhaps  furnish  a  good  ground  for  a  plea  in  bar  of  a  bill  of 
discovery.     It  was  for  a  long  time  a  matter  of  controversy, 

1  Cooper,  Eq.  PI.  208,  209 ;  Boames,  PI.  in  Eq.  273,  274 ;  Hare  on  Disoovery, 
124-126;  Mitf.  Eq.  PI.  by  Jeremy,  200,  280;  Ante.  §  610. 

s  Ante,  §  610.  Lord  Redesdale  says  (Mitf.  Eq.  PI.  by  Jeremy,  200,  201)  that  a 
demurrer  will  not  lie  to  a  bill  of  discovery,  because  the  bill  has  split  matters,  and  is 
brought  for  the  discovery  of  part  of  a  matter  only ;  for  such  a  demurrer  would  only 
amount  to  an  objection,  thnt  the  dtscoyery  would  be  insufficient  But  he  adds',  that 
it  should  seem,  that  a  demurrer  for  multilHrionsness  would  hold  to  a  bill  of  discoTery 
for  several  dintinct  matters  against  several  distinct  defendants  in  one  bill.  See  also 
Ante,  f  287,  610;  1  Mont.  Eq.  PI.  262 ;  Cooper,  Eq.  PI.  200 ;  Beames,  PI.  in  Eq  273, 
274.  It  may  also  be  proper  to  remark,  that  a  bill  is  demurrable,  if  it  prays  relief 
against  some  of  the  defendants,  and  a  discovery  only  against  others.  And  the  objec- 
tion of  a  want  of  interest  in  a  defendant  equally  applies,  whether  he  is  the  sole 
defendant,  or  is  joined  with  other  defendants.    Hare  on  Discovery,  66. 

•  Ante,  §  610 ;  Glyn  v.  Scares,  3  Myl.  &  K.  460,  460-472. 

*  But  if  the  suit  at  law  is  brought  by  an  agent  in  his  own  name,  in  behalf  of  his 
principal,  it  has  been  held,  that  the  defendant  in  the  suit  at  law  may  file  a  bill  in 
equity,  for  a  discorery  against  the  principal,  in  aid  of  his  defence  at  law.  Qlyn  v. 
Soares,  1  Y.  &  ColL  644.  But  the  contrary  has  been  since  held.  See  Glyn  v. 
Soares,  3  Myl.  ft  K.  460,  and  Irving  v.  Thompson,  0  Sim.  17.  See  Ante,  §  669,  610, 
note ;  Kerr  v.  Rew,  10  Sim.  870 ;  Queen  of  Portugal  o.  Glyn,  7  CI.  &  Fin.  466. 

*  Ante,  §  660 ;  Glyn  0.  Soares,  3  Myl.  ft  K.  460, 469-472 ;  Irving  v.  Thompson,  9 
Bim.  17 ;  Kerr  v.  Rew,  10  Sim.  370 ;  Ante,  f  669-610,  and  note. 

•  Cooper,  Eq.  PI.  193;  Ante,  f  600,  602;  Smeto  v.  Williams,  4  Paige,  864. 
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whether  the  defendant  to  a  bill,  seeking  a  discovery  in  aid  of  an 
action  at  law,  can  plead  in  bar  to  the  discoverj  that  which  is 
merely  matter  of  legal  defence  to  the  action  at  law.^  But  the 
prevailing  doctrine  established  by  the  recent  authorities  seems 
to  be,  that  it  may  be  so  pleaded.'  Thus,  for  example,  a  plea  of 
a  fine,  or  of  a  former  judgment ;  or  of  a  former  decree  upon  the 
merits;  or  a  plea  of  the  statute  of  frauds  and  perjuries;  or  a 
plea  of  the  statute  of  limitations ;  or  a  plea  of  a  release,  or  of  a 
stated  account,  or  of  an  award,  may  be  so  pleaded.'  In  such 
cases,  however,  the  plea  would  be  applicable  only,  when  no 
circumstances  were  stated  in  the  bill,  to  avoid  the  effect  of  the 
bar ;  for,  if  they  were  so  stated,  the  discovery  could  not  be  with- 
holden ;  since  the  plea  would  amount  to  a  denial  of  the  means 
necessary  to  establish  the  grounds,  on  which  the  suit,  in  aid  of 
which  the  discovery  is  sought,  was  brought* 

§  822.  Be  the  doctrine,  however,  as  it  may,  where  no  such 
circumstances  affecting  the  plea  are  stated  in  the  bill,  it  seems 
certain,  that  the  defendant  may  plead  a  perfect  title  to  the 
premises  in  himself,  in  bar  of  any  discovery  sought  by  a  bill 
relative  thereto.*  Thus,  where  a  plaintiff,  claiming  as  heir-at- 
law  of  her  mother,  filed  a  bill  for  a  discovery  and  injunction  to 
restrain  the  defendant  from  setting  up  outstanding  terms,  a  plea 
of  a  fine  levied  in  1764  by  the  mother  and  her  husband,  and  a 

^  See  this  sutject  discussed  in  Beames,  PI.  in  Eq.  274-278,  who  maintains  the 
yalidit J  of  a  plea  under  such  circumstances.  Lord  Tburlow,  in  Hindman  v.  Taylor, 
2  Bro.  Ch.  7 ;  B.  c.  2  Dick.  651,  decided  against  the  validity  of  the  plea,  and  Mr.  Belt 
in  his  note  to  the  same  case  supports  the  decision.  In  Debigge  p.  Howe,  cited  2  Bro. 
Ch.  7 ;  B.  c.  Mitf.  Eq.  PI.  by  Jeremy,  187,  it  was  held,  that  the  objection,  if  apparent 
on  the  record,  might  be  taken  by  demurrer,  that  the  plaintiff  had  no  right  of  action. 
The  question  has  been  asked,  Why  not  by  plea,  if  tlie  objection  is  not  apparent  on 
the  record  ?  See  Mendizabel  v.  Machado,  1  Sim.  68.  See  Hare  on  Discovery,  34, 
41,  46-62 ;  where  the  subject  is  also  discussed.  Mr.  Wigram  on  Disoovery,  1st  ed. 
163,  166-162 ;  Id.  2d  ed.  pp.  89-42,  dissenU  from  the  doctrine  of  Lord  Thurlow  in 
Hindman  v.  Taylor,  2  Bro.  Ch.  7 ;  and  his  reasoning  on  the  subject  is  very  able. 

<  Beames,  PI.  in  Eq.  274,  276;  Baillie  v.  Sibbald,  15  Ves.  186 ;  MacGregor  v.  East 
India  Co.  2  Sim.  462;  Gait  r.  Osbaldeston,  1  Russ.  158 ;  a.  o.  6  Mad.  428;  Hare  on 
Discovery,  60,  note  (x) ;  Wigram  on  Discovery,  1st  ed.  166-162 ;  Id.  2d  ed.  pp.  32- 
43 ;  Mendizabel  v.  Machado,  1  Sim.  68,  78 ;  Hare  on  Discovery,  60,  63-56,  289-297 ; 
Leigh  V.  Leigh,  1  Sim.  349,  371,  372 ;  Jermy  v.  Best,  1  Sim.  373 ;  Cork  v.  Wtlcock,  5 
Mad.  831.  But  see  Hindman  o.  Taylor,  2  Bro.  Ch.  7 ;  s.  o.  2  Dick.  661;  [Sperty  o. 
Miller,  2  Barb.  Ch.  682.    See  also  Welf  Eq.  PI.  136.] 

»  Ibid. 

«  Ibid. 

*  Gait  V.  Osbaldeston,  1  Russ.  168,  reversing  the  same  case  in  6  ICad.  428. 
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deed,  declaring  the  uses  of  the  fine  to  the  husband  in  fee ;  and  a 
conveyance  for  a  valuable  consideration  by  the  husband  to  the 
persons,  under  whom  the  defendants  were  stated  in  the  bill  to 
have  derived  their  alleged  title,  with  an  allegation  of  a  quiet 
possession  from  the  time  of  the  conveyance  down  to  the  filing  of 
the  bill,  was  held  a  good  plea  to  the  discovery  and  the  reliel^ 

§  823.  Where  the  question  raised  upon  the  state  of  the  plead- 
ings in  the  suit  at  law,  in  aid  of  which  a  discovery  is  sought, 
appears  to  be  a  mere  question  of  law,  it  may  be  pleaded  in  bar  of 
a  discovery  of  any  facts,  which  might,  if  the  pleadings  had  ter- 
minated in  an  issue  of  fact,  have  been  important  at  the  trial; 
for  while  any  mere  question  of  law  is  under  the  consideration  of 
the  court,  which  may  dispose  of  the  whole  cause,  a  court  of 
equity  will  not  interfere  by  anticipation  of  an  event,  which  may 
render  a  discovery  useful;  but  it  will  await  that  event.*  There- 
fore, where  the  action  at  law  was  brought  for  a  supposed  libel, 
and  a  plea  of  justification  was  put  in,  to  which  the  plaintiff  in 
the  action  filed  a  demurrer,  pending  which  a  bill  of  discovery 
was  brought  in  support  of  the  matters  of  fact  stated  in  the  justi- 
fication; the  court  held  a  plea,  setting  forth  the  state  of  the 
pleadings  in  the  suit  at  law,  and  averring,  that  the  demurrer  was 
good  in  law,  and  would  be  allowed  to  be  a  good  plea  against  the 
discovery ;  for,  upon  such  a  state  of  the  pleadings,  it  was  impos- 
sible for  the  court  to  say,  that  the  discovery  if  given,  could  ^ver 
be  used  in  the  suit  at  law.^ 

§  824.  The  pleas  in  bar,  however,  which  are  most  usual,  and 
are  peculiarly  appropriate  to  bills  of  discovery,  are  those  which 
render  it  improper  for  a  court  of  equity  to  compel  the  discovery 
sought.  These  pleas  are,  (1.)  That  ^he  discovery  may  subject 
the  defendant  to  pains,  or  penalties,  or  a  criminal  prosecution ; 
(2. )  That  it  will  subject  him  to  a  forfeiture,  or  something  in  the 
nature  of  a  forfeiture;  (3.)  That  it  will  betray  the  confidence 
reposed  in  him  as  counsel,  attorney,  solicitor,  or  arbitrator; 
and,  (4.)  That  he  is  a  purchaser  for  a  valuable  consideration 
without  notice  of  the  plaintiff's  title.* 

1  Gait  V,  Osbaldeston,  1  Rom.  168,  reTening  the  same  case  in  6  Mad.  428. 

*  Stewart  v.  Nugent,  1  Keen,  201. 
•    *  Stewart  v.  Nugent,  1  Keen,  201.    The  substantial  parts  of  the  plea  in  this  case 
are  given  in  the  report,  and  may  serve  as  a  useftil  precedent  in  cases  of  this  nature. 
[See  aiso  Hampton  v,  Birchall,  11  Beav.  88.] 

«  Mitf.  £q.  PI.  by  Jeremy,  284 ;  Cooper,  £q.  PI.  205 ;  Beames,  PI.  in  Eq.  268, 263, 
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§  825.  The  doctrines  applicable  to  these  different  defences, 
have  been  already  anticipated  in  treating  of  the  same  subject 
under  the  head  of  demurrers  and  pleas  to  bills  of  relief,  and  of 
demurrers  to  bills  of  discovery.^    In  relation  to  the  plea,  that 

271,  272,  278 ;  Ante,  §  676-578.  699-003,  607.  It  might  be  here  added,  that  it  would 
also  be  a  good  plea  in  bar,  that  the  biU  sought  a  discovery  of  the  defendant's  title, 
and  not  merely  of  the  plaintiffs  title,  if  the  facts  should  be  so  disguised  in  the  bill 
as  not  to  be  open  to  a  demurrer.  See  Ante,  §  672 ;  Wigram  on  Discovery,  1st  ed. 
161-100 ;  Id.  213,  214 ;  Id.  47  ;  Id.  2d  ed.  32-46 ;  Id.  364,  365 ;  Id.  67 ;  BeUwood  v. 
Wetherell,  I  Y.  ft  CoU.  211. 

^  Upon  this  head,  that  the  discovery  may  subject  the  defendant  to  a  penalty,  for^ 
feiture,  or  criminal  prosecution,  see  Ante,  §  621-526,  576-508.  See  also  Haocallum 
r.  Turton,  2  Y.  &  Jer.  183 ;  Nelme  v.  Newton,  2  Y.  &  Jer.  186,  note  (6).  See  also 
Mitf.  Eq.  PI.  by  Jeremy,  284-288 ;  Cooper,  Eq.  PI.  296-800;  Hare  on  Discovery,  131- 
166.  In  relation  to  pleas  of  a  purchase  for  a  valuable  consideration  without  notice, 
see  Ante,  §  603,  606,  805-818 ;  Mitt  Eq.  PI.  by  Jeremy,  109,  274,  284,  288 ;  Beames, 
Fl.  in  Eq.  277,  278,  and  cases  there  cited ;  Cooper,  Eq.  PI.  281, 300 ;  2  Story,  Eq.  Jur. 
§  1502-1605.  As  to  pleas,  that  the  discovery  will  compel  tlie  party  to  betray  the 
confidence  reposed  in  him  as  counsel,  attorney,  or  arbitrator,  see  Ante,  §  699-602 ; 
Mitf.  Eq.  PI.  by  Jeremy,  199,  274,  284,  288;  Cooper,  Eq.  PI.  295-300 ;  Beames,  PI.  in 
Eq.  271, 274,  where,  in  the  notes,  the  authorities  to  each  head  are  distinctly  collected. 
[A  plea  of  privilege  of  counsel,  upon  the  ground  that  the  bill  calls  upon  the  defend- 
ant to  disclose  facts,  which  would  be  a  betrayal  of  professional  confidence,  must  be 
drawn  with  precision,  and  show  clearly  that  the  information  asked  for  was  really 
derived  from  the  client  himself,  and  it  will  not  be  sufficient  to  allege  that  it  was  ac- 
quired, as  solicitor  for  the  client  Harsh  v.  Keith,  1  Drew.  &  Sm.  342.]  The  prin- 
cipal authority  cited  for  the  case  of  arbitrators  is  Anon.  3  Atk.  644.  See  the  form 
of  a  plea,  that  the  discovery  would  subject  the  defendant  to  penalties  and  forfeitures, 
in  Beames,  PI.  in  Eq.  Appendix,  33&-336,  being  the  actual  plea  in  Hitchins  v.  Lander, 
Cooper,  84,  allowed  by  Lord  Eldon.  Mr.  Hare  (Hare  on  Discovery,  200-292)  has 
made  some  important  remarks  on  the  subject  of  pleas  to  discovery,  and  the  difficulty 
in  many  cases  of  so  framing  them,  as  to  avoid  the  necessity  of  an  answer.  "  The 
validity  of  a  plea,"  says,  he,  **  is  frequently  determined  upon  considerations  apart 
from  the  merits  of  the  case ;  and  it  may  be  objected,  that  tlie  Judgment  against  the 
plea  on  a  point  of  form  should  not  be  conclusive  upon  the  discovery.  It  might  impose 
upon  the  defendant  the  necessity  of  disclosing  important  matters,  with  regard  to 
which  the  plaintiff  may,  after  all,  have  no  concern.  This  argument  seems  to  possess 
peculiar  force,  where  the  bill  seeks  discovery  in  aid  of  a  trial  at  law.  The  rules  with 
regard  to  pleading  are  so  essentially  different  at  law  and  in  equity,  that  it  is  more 
easy  to  point  out  distinctions  than  to  suggest  analogies.  The  important  question  of 
duplicity  affords  a  pregnant  example  of  the  difficulty  of  reconciling  their  respective 
forms.  The  defendant  is  entitled  to  be  protected  fh)m  discovery  of  matters,  which 
are  not  in  issue  at  law ;  and  for  this  purpose  he  must  resort  to  a  plea.  But  it  is  often 
impossible  to  frame  his  plea  in  equity  sufficiently  extensive  to  cover  all  such  mat- 
ters, without  rendering  it  double,  and  therefore  bad.  '  The  defence,'  it  was  argued 
in  one  case, '  consists  of  a  great  number  of  fkcts,  not  of  one  short  fact,  that  might  be 
pleaded,  or  of  a  combination  of  facts  involving  one  point'  In  law,  there  would  be 
no  difficulty ;  the  rule  there  is  reciprocal ;  it  applies  both  to  the  plaintiff  and  defend- 
ant ;  to  the  declaration,  as  well  as  to  the  plea.  In  equity,  it  is  an  obstacle  to  the 
defendant,  and  not  to  the  plaintiff;  an  objection  to  the  plea,  and  not  to  the  bill.    In 
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the  discoyery  will  expose  the  defendant  to  penalties  and  forfeit- 
ures, it  should  distinctly  appear,  that  the  penalties  and  forfeit- 
ures would  accrue,  if  not  apparent  on  the  bill.  If  the  defendant 
should  answer  generally  he  must  answer  fully ;  and  if  he  meahs 
to  object  in  any  answer  that  particular  discoveries  will  expose 
him  to  penalties  and  forfeitures,  he  must  set  up  that  in  his  an- 
swer, as  a  specific  ground  of  objection  to  answering.^  In  rela- 
tion also  to  the  plea,  that  the  defendant  is  a  purchaser  for  a 
valuable  consideration  without  notice  of  the  plaintiif's  title,  it 
may,  for  the  purpose  merely  of  adding  another  illustration,  be 
repeated,  that  a  court  of  equity  will  not,  in  general,  compel  him 
to  make  any  discovery,  which  may  affect  his  own  title.  ^  (a) 
Thus,  if  a  bill  is  filed  for  a  discovery  of  goods  purchased  of  a 
bankrupt,  the  defendant  may  plead,  that  he  is  a  purchaser  bona 
fide  for  a  valuable  consideration,  paid  before  the  commission  of 
bankruptcy  issued,  and  without  any  notice  of  the  bankruptcy.^ 

•apport  of  the  strictness  of  equitable  pleas,  it  is  said,  that  a  plea  is  not  the  only  mode 
of  defence  in  equity.  But  this  argument  is  iriapplicable,  where  the  bill  is  for  dis- 
corery ;  for  then  the  plea  is  the  only  defence ;  and  in  such  cases  discovery  is  fre- 
quently given,  in  which  the  event  of  the  cause  proves  the  plaintiff  not  to  have  had 
any  interest.  This,  however,  is  an  inconvenience  attending  the  administration  of 
Justice,  rather  than  a  defect  in  the  system  of  equity.  The  determination  of  the  rights 
of  property,  which  are  in  dispute,  is  the  end ;  discovery  is  but  the  means  of  eliciting 
truth,  for  the  attainment  of  that  end.  It  is  incidental  to  litigation,  that  parties  must 
be  sometimes  harassed  by  inquiries  with  respect  to  subjects,  which  in  the  result 
appear  to  have  been  unnecessarily  agitated.  But  against  this  evil  there  are  many 
circumstances,  which  operate  as  safeguards ;  and  the  objections,  which  may  be  taken 
to  the  discovery  of  matters  that  are  immaterial  to  the  question  in  dispute,  or  the  dia- 
closnre  of  which  would  be  dangerous  or  prejudicial  to  the  defendant,  afford,  when 
they  are  properly  insisted  upon,  the  means  of  an  ample  protection.''  See  also  Rob- 
ertson V.  Lubbock,  4  Sim.  161.    Ante,  §  603-526,  565-604. 

1  Sloman  v.  Kelly,  3  Y.  ft  Coll.  673.    See  Fost,  §  84^-848. 

«  Mitf .  Eq.  PI.  by  Jeremy,  288 ;  Cooper,  Eq.  PI.  300 ;  Beames,  PI.  in  Eq.  277, 278 ; 
Hare  on  Discovery,  89-104 ;  Perrat  v,  Ballard,  2  Ch.  Cas.  72,  73. 

s  Ibid. 

(a)  See  Ante,  {  805  note. 
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CHAPTER  XVL 

PLEAS  TO   BILLS  NOT  OBIOINAL. 

§  826.  Hitherto  we  have  been  considering  pleas  with  reference 
to  original  bills  only;  and  of  these  a  bill  of  interpleader  rarely 
gives  rise  to  any  plea ;  and  a  bill  of  certiorari,  from  the  nature 
of  the  proceedings  upon  it,  will  not,  in  general,  admit  of  a 
plea.^  Let  us  now  proceed  to  the  consideration  of  pleas  to  bills 
not  original,  which  will  detain  us  but  for  a  short  time;  since 
the  same  grounds  of  plea  will  in  many  cases  hold  to  these  kinds 
of  bills,  according  to  their  respective  natures,  as  do  to  original 
bills.  Some  of  them,  however,  as  we  have  already  seen,  admit 
of  a  peculiar  defence ;  and  that  defence  may  sometimes  be  urged 
*by  way  of  plea,'  We  shall  pass  rapidly  over  the  subject,  as  no 
extended  notice  of  these  bills  seems  necessary. 

§  827.  First,  as  to  pleas  to  supplemental  bills,  and  bills  in 
the  nature  of  supplemental  bills.  If  a  plaintiff  is  not  entitled 
to  file  a  supplemental  bill,  and  the  objection  does  not  appear 
upon  the  face  of  it,  so  that  the  defendant  may  demur,  he  must 
state  his  objection  by  way  of  plea.^  Thus,  as  has  been  already 
mentioned,  if  a  bill  is  filed  by  or  against  a  tenant  in  tail,  in  re- 
spect of  the  estate  tail,  the  remainder-man  will  in  general  be 
bound  by  the  proceedings;  and  a  supplemental  bill,  therefore, 
will  be  sufficient  to  make  him  a  party  to  them.^  But,  if  there 
are  special  circumstances  in  the  case,  as,  that  the  bill  was  filed, 
not  in  respect  of  charges,  created  upon  the  inheritance  by  the 
donor,  but  in  respect  of  contracts  by  the  tenant  in  tail,  such 
particular  circumstances  may,  it  should  seem,  be  offered  by 
way  of  plea  to  the  supplemental  bill.* 

§  828.  If  a  supplemental  bill  is  brought  upon  matter  which 
arose  before  the  original  bill  was  filed,  and  might  be  inserted 

I  Mitf.  £q.  PL  by  Jeremy,  288-200;  1  Mont  Eq.  PI.  240, 241,  245. 

>  Mitf.  Eq.  Pi.  by  Jeremy,  288-290 ;  Ante,  §  611-646. 

»  Ibid. 

«  Cooper,  Eq.  PI.  908 ;  Beames,  PI.  in  Eq.  29S-802 ;  Ante,  {  612M16. 

»  Ibid. 
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into  it  by  way  of  amendment,  and  this  is  not  apparent  on  the 
bill,  the  defendant  may  plead  that  fact,  to  defeat  it^  On  the 
other  hand,  if  a  bill  is  amended  by  stating  a  matter,  which  has 
arisen  subsequent  to  the  filing  of  the  bill,  and  which  conse- 
quently ought  to  have  been  the  subject  of  a  supplemental  bill, 
advantage  may  be  taken  of  the  irregularity  by  way  of  plea,  if 
it  does  not  sufficiently  appear  on  the  bill  to  found  a  demurrer. 
But  if  the  defendant  answers,  he  waives  the  objection  to  the 
irregularity,  and  cannot  make  it  at  the  hearing.^ 

§  829.  Secondly;  As  to  pleas  to  bills  of  revivor,  or  bills  in 
the  nature  of  bills  of  revivor.  If  a  bill  of  revivor  is  brought 
without  sufficient  cause,  to  revive  a  suit  against  the  defendant, 
and  this  is  not  apparent  on  the  bill,  the  defendant  may  plead 
the  matter  necessary  to  show,  that  the  plaintiff  is  not  entitled  to 
revive  the  suit  against  him.^  Or,  if  the  plaintiff  is  not  entitled 
to  revive  the  suit  at  all,  although  a  title  is  stated  in  the  bill,  so 
that  the  defendant  cannot  demur,  the  objection  to  the  plaintiff's 
title  may  also  be  taken  by  way  of  plea.^  Indeed,  it  seems  to 
have  been  thought,  that  a  defendant  could  only  object  to  a  bill 
of  revivor  by  way  of  plea  or  demurrer.*  And  there  may  be  great 
convenience  in  thus  making  the  objection ;  for,  if  the  defendant 
objects  by  answer  merely,  the  point  can  only  be  determined  by 
bringing  the  cause  regularly  to  a  hearing.^  But  if  the  objection 
is  taken  by  plea  or  by  demurrer,  it  may  in  general  be  immedi- 
ately determined  in  a  summary  way.^  However,  if  a  defendant 
objects  by  answer  only,  or  does  not  object  at  all;  yet,  if  it 
appears  to  the  court,  that  the  plaintiff  has  no  title  to  revive  the 
suit  against  the  defendant,  he  can  take  no  benefit  from  it.^ 

§  880.  The  want  of  proper  parties  may  also  be  objected  to  a 
bill  of  revivor.*  As,  if  a  suit  is  by  tenants  in  common,  and  one 
dies,  the  representative  of  the  deceased  tenant  in  common  must 
make  the  surviving  tenant  in  common  a  party  to  a  revivor  by 
him ;  and  if  the  objection  does  not  sufficiently  appear  on  the  face 

1  Mitf.  Eq.  PL  by  Jeremy,  290, 203,  204 ;  jCooper,  Eq.  PI.  808,  80i. 

s  Ibid. 

s  Mitf.  Eq.  PI.  by  Jeremy,  289, 290. 

*  Ibid. 

A  Mitf  Eq.  PI.  by  Jeremy.  289-294 ;  Cooper,  Eq.  PI.  802,  808 ;  Beames,  Fl.  in  Eq. 
298-298 ;  Id.  860,  851 ;  Ante,  §  617-027. 

*  Ibid.  7  Ibid.  8  Ibid. 

*  Bettes  V.  Dana,  2  Snmner,  888. 
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of  the  bill  to  ground  a  demurrer^  it  maj  be  taken  advantage  of 
by  way  of  plea,^  If  a  bill  of  revivor  is  filed  in  a  case,  requiring 
a  supplemental  bill,  it  seems,  that  the  defendant  may  plead  such 
supplemental  matter;  for  although  such  a  plea  has  been  over- 
ruled in  one  case ;  yet  it  was  so  only  on  account  of  a  defect  in 
form,  the  court  admitting  it  to  be  clearly  good  in  substance.' 
But  a  defendant  to  a  bill  of  revivor  cannot  plead  to  that  bill  a 
plea,  which  has  been  pleaded  by  the  original  defendant,  and 
overruled.* 

§  831.  If  a  person,  who  is  entitled  to  revive  a  suit,  does  not 
proceed  in  due  time,  he  may  be  barred  by  the  statute  of  limita- 
tions of  actions,  which  may  be  pleaded  to  a  bill  of  revivor  after- 
wards filed. ^  As,  for  example,  if  the  bill  in  equity  be  for  an 
account,  or  other  personal  demand,  a  plea,  that  the  suit  has  not 
been  revived  within  six  years  since  the  abatement  by  the  death 
of  the  intestate  (who  was  the  original  plaintiff),  will  be  a  good 
bar.^  But  in  such  a  case,  the  plea  should  set  forth,  that  the  six 
years  have  elapsed  since  the  taking  out  of  administration  by  the 
personal  representative,  who  seeks  to  revive  the  suit;  for  the  bar 
does  not  begin  to  run  until  an  administration  is  taken  out  ^  (a) 

§  832.  Thirdly ;  As  to  pleas  to  cross  bills.  Gross  bills  are 
generally  liable  to  all  the  pleas  in  bar,  to  which  original  bills 
are  liable,  as  they  differ  in  nothing  from  original  bills,  except 
that  they  are  occasioned  by  former  bills. ^  And  the  converse  of 
this  is  equally  true,  that  a  cross  bill  is  not  generally  liable  to 
any  plea  which  will  not  hold  to  an  original  bill.®  Pleas  to  the 
jurisdiction,  and  to  the  person,  cannot  be  pleaded  to  a  cross  bill, 
the  defendant  having,  by  filing  his  original  bill  affirmed  the  suffi- 
ciency both  of  the  person  and  of  the  jurisdiction.®    But  if  a  cross 

1  Cooper,  Eq.  PI.  802,  808 ;  Beamed,  PI.  in  £q.  296 ;  FaUowes  v.  Williamton,  11 
Yes.  806 ;  Merrewether  v.  Mellish,  18  Ves.  485 ;  Ante,  §  868,  622. 

«  Ibid.  •  Ibid. 

«  Mitf.  Eq.  PI.  by  Jeremy,  272, 290 ;  Cooper,  Eq.  PI.  802 ;  Bearoes,  PI.  in  Eq.  293, 
296 ;  Holingshead's  Caae,  1  P.  Wms.  742 ;  s.  c.  cited  2  Sch.  &  Lefr.  682. 

«  n>id. ;  Holingflhead's  Case,  1  P.  Wms.  742;  Egremont  v,  Hamilton,  1  Ball  &  B. 
681 ;  Perry  v.  Jenkins,  1  Myl.  &  Cr.  11& 

«  Perry  v.  Jenkins,  1  Myl.  ft  Cr.  118 ;  Murray  v.  East  India  Co.  6  Bam.  ft  Aid. 
204. 

7  Cooper,  Eq.  PI.  804 ;  Mitf.  Eq.  PI.  by  Jeremy,  290, 291 ;  Beames,  PI.  in  Eq.  80^ 
803 ;  Ante,  §  628-684. 

8  Ibid.  •  Ibid. 

(a)  Mason  v,  Hartford  &c.  Railroad  Co.  19  Fed.  Rep.  6a 
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bill  should  be  filed  by  a  plaintiff,  who  is  not  capable  of  suing 
alone,  as  by  an  infant,  a  feme  covert,  an  idiot,  or  a  lunatic,  it 
should  seem  that  a  plea  to  the  person  would  be  good.  ^  A  de- 
fendant cannot,  by  a  cross  bill,  compel  the  plaintiff  in  the  origi- 
nal bill  to  discover  the  evidence  of  .his  (the  defendant's)  title ; 
and,  therefore,  it  should  seem,  that  the  objection  may  be  taken 
by  plea;  and  it  may  also  be  insisted  on  by  answer.^ 

§  833.  Fourthly ;  As  to  pleas  to  bills  of  review,  and  bills  in 
the  nature  of  bills  of  review.  It  has  been  already  mentioned, 
thai  a  part  of  the  constant  defence  to  a  bill  of  review,  for  error 
apparent  on  a  decree,  has  been  by  a  plea  of  the  decree  and  a  de- 
murrer against  opening  the  enrolment.  But  a  demurrer  seems 
to  be  the  proper  defence  only,  where  the  decree  is  fairly  stated ; 
and  the  books  of  practice  give  the  form  of  a  demurrer  only  to 
such  a  bill.*  Where  any  matter  beyond  the  decree,  such  as 
length  of  time,  a  purchase  for  a  valuable  consideration,  or  any 
other  matter,  is  to  be  offered  against  the  opening  of  the  enrol- 
ment, that  matter  must  be  pleaded.^  If  a  demurrer  to  a  bill 
of  review  has  been  allowed,  and  the  order,  allowing  it,  is  en- 
rolled, it  is  an  effectual  bar  to  a  new  bill  of  review  on  the  same 
grounds,  and  may  be  pleaded  accordingly.*  To  a  bill  of  review 
of  a  decree  for  payment  of  money,  it  has  been  objected  by  plea, 
that  according  to  the  rule  of  the  court,  the  money  decreed  ought 
to  have  been  first  paid.*  But  the  rule  appears  to  have  been  dis- 
pensed with  on  security  given ;  and,  as  the  bill  of  review  would 
not  stay  process  for  compelling  payment  of  the  money,  it  may 
be  doubted,  whether  the  objection  can  be  properly  so  made.^ 

1  Cooper,  Eq.  Fl.  304 ;  Mitf.  £q.  PI.  by  Jeremy,  290,  291 ;  Beames,  PL  in  Eq. 
802,  803;  Ante,  §  628-634. 

<  Bellwood  0.  Wetherell,  1  Y.  ft  Coll.  211 ;  Glegg  v.  Legh,  1  Bligh,  k.  s.  302 ; 
Cherry  o.  Legh,  Id.  306. 

*  Ante,  §  634 ;  Mitf.  Eq.  PI.  by  Jeremy,  208,  291 ;  Webb  v.  PeU,  3  Piuge,  368. 

«  lUd.  s  n>id.  «  Ibid. 

T  Mitf.  Eq.  PI.  by  Jeremy,  291,  292 ;  Cooper,  Eq.  PI.  304,  306 ;  Beames,  PI.  in  Eq. 
804-307 ;  Ante,  §  634-640.  Mr.  Beames,  in  his  PL  in  Eq.  306.  says  :  "  The  case  of 
Hartwell  v.  Townsend  (2  Bro.  Pari.  107,  Tomlin's  ed.)  contains  an  important  dia* 
tinction  with  respect  to  this  subject,  that  though  the  plaintiff  in  a  bill  of  review  is 
confined  to  errors  upon  the  &ce  of  the  record,  and  cannot  go  out  of  it ;  yet  the  de- 
fendant is  at  liberty  to  allege  every  matter  relevant  to  his  defence,  whether  in  or  out 
of  the  record,  by  way  of  plea,  as  a  release,  Ac.,  to  prevent  disturbing  the  decree ; 
nor  has  he  any  other  method  of  introducing  it.  And  when  pleaded,  the  court  is  to 
judge,  whether  the  matter  alleged  is  sufficient  to  preclude  the  plaintiff  from  the 
review  be  seeks.    That  case  also  decides,  that  whilst  neither  an  assignee  nor  devisee 
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§  884.  A  bill  of  review  upon  the  discovery  of  new  matter, 
seems  liable  to  any  plea,  which  would  have  avoided  the  effect  of 
that  matter,  if  charged  in  the  original  bill.^  It  has  been 
doubted,  whether  the  fact  of  the  discovery  of  the  new  matter, 
thus  alleged  to  support  a  bill  of  review,  can  be  traversed  by  a 
plea,  after  the  court,  upon  evidence  of  the  fact,  has  given  leave 
to  bring  the  bill,  even  if  the  defendant  could  traverse  the  fact 
by  the  positive  assertion  of  some  fact^  which  would  demonstrate, 
that  the  matter  was  within  the  knowledge  of  the  party,  so  that 
he  might  have  had  the  benefit  of  it  in  the  original  suit  But 
the  doubt  seems  not  well  founded ;  for,  if  the  fact  of  the  discov- 
ery is  in  issue  in  the  cause,  it  ought  to  be  proved,  to  entitle  the 
plaintiff  to  demand  the  judgment  of  the  court  on  the  matter 
alleged,  as  a  ground  for  reviewing  the  decree ;  and  it  may  conse- 
quently be  disproved  by  evidence  on  the  part  of  the  defendant* 

§  835.  The  other  bills,  in  the  nature  of  bills  of  review,  seem 
to  be  in  the  same  situation.  Upon  a  supplemental  bill,  in 
nature  of  a  bill  of  review  of  a  decree  not  signed  and  enrolled, 
upon  the  alleged  discovery  of  new  matter,  it  has  been  said,  that 
if  the  defendant  can  show,  that  the  allegation  is  false,  he  must 
do  so  by  plea,  and  that  it  is  too  late  to  insist  upon  it  by  answer.^ 
But  as  the  bill  must  allege  the  fact  of  discovery,  and  that  fact 
must  be  the  ground  of  the  proceeding,  it  should  seem,  that  it 
is  equally  liable  to  a  traverse  by  answer,  and  by  evidence,  as 
any  other  fact  stated  in  a  bill.* 

§  836.  Fifthly;  As  to  pleas  to  impeach  decrees  for  fraud. 
The  proper  defence  to  a  bill,  seeking  to  impeach  a  decree  on  the 
ground  of  fraud,  is  a  plea  of  the  decree,  denying  the  fraud,  sup- 
ported by  an  answer  also,  meeting  the  charges  of  fraud.  ^  And 
where  a  decree,  establishing  a  modus,  was  pleaded  to  a  bill  for 
tithes,  in  which  bill,  the  plaintiff  stated,  that  the  defendants  set 

can  hhve  relief  by  a  bill  of  reriew,  all  the  parties  to  the  original  bill  miut  be  made 
parties  to  the  bill  of  reTiew,  on  that  principle  of  justice,  that  a  party  is  not  to  be 
condemned  without  being  heard." 

1  Mitf.  Eq.  PL  by  Jeremy,  89,  292,  298 ;  Cooper,  Eq.  PI.  304,  806;  Beames,  PL  in 
Eq.  307. 

2  Ibid. 

«  Mitf.  Eq.  PI.  by  Jeremy,  293  and  note  (g) ;  Cooper,  Eq.  Fl.  396 ;  Beame:;,  PI.  in 
Eq.  304,  307 ;  Lewellen  v.  Mackworth,  2  Atk.  40. 

*  Ibid. 

^  Cooper,  Eq.  PI.  805;  Mitf.  Eq.  PL  by  Jeremy,  293;  Beames,  PL  in  Eq.  214^ 
217,  807 ;  Ante,  §  639. 
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up  the  decree  as  a  bar  to  his  claim ;  and,  in  order  to  avoid  the 
effect  of  the  decree,  charged,  that  it  had  been  obtained  by  collu- 
sion ;  and  stated  facts  tending  to  show  collusion ;  the  court  was 
of  opinion,  that  the  defendants,  not  having,  by  averments  in  the 
plea,  denied  the  collusion,  although  had  they  done  so  by  an  an- 
swer in  support  of  the  plea,  the  plea  was  bad  in  form ;  and  it 
was  overruled  accordingly.^ 

§  837.  Sixthly ;  As  to  pleas  to  carry  decrees  into  execution. 
Any  person,  interested  under  a  decree,  may  bring  a  bill  to  carry 
it  into  execution.  Any  creditor,  upon  the  same  principle,  may 
prosecute  a  decree  for  an  account^  But  if  a  plaintiff,  filing  a 
bill  to  carry  a  decree  into  execution,  happens  to  have  no  right 
or  interest,  and  such  fact  is  not  so  apparent  on  the  bill  as  to 
admit  of  a  demurrer,  the  defendant  may  offer  it  by  way  of  plea.^ 


CHAPTER  XVn. 

OF  DISCLAIMEBS. 

§  888.  We  come,  in  the  next  place,  to  another  mode  of  de- 
fence, that  by  a  disclaimer.  A  disclaimer  is,  where  the  defend- 
ant renounces  all  claim  to  the  subject  of  the  demand  made  by 
the  plaintiff's  bill.  ^  A  disclaimer  is  distinct  in  substance  from 
an  answer,  although  sometimes  confounded  with  it^(a)  But  it 
can  seldom  be  put  in  without  an  answer ;  for,  if  the  defendant 

1  Ibid: 

<  Cooper,  £q.  PI.  805,  806 ;  Mitf.  £q.  Fl.  by  Jeremy,  208 ;  Beames,  PI.  in  Eq.  807, 
808 ;  Ante,  §  641.       «  Ibid. 

«  Cooper,  Eq.  PL  809 ;  Mitf.  Eq.  PI.  by  Jeremy,  818,  810 ;  Hinde,  Ch.  Pr.  406. 
*  Ibid. ;  Mounsay  v.  Bumham,  1  Hare,  16. 


(a)  A  disclaimer,  being  a  kind  of  an-  the  suit    Wood  v.  Taylor,  8  W.  R.  321 ; 

swer,  may  be    included   in  the   word  Coldough  v.  Bolger,  2  Molloy,  455.  And 

*'  answer "  in  an  order  of  court.    Anon,  statements    added    to    the    discUimer, 

8  L.  J.  Ch.  94.  A  defendant  by  disclaim-  which  are  not  responsire  to  the  bill,  are 

ing  in  his  answer,  which  is  a  matter  of  impertinenL     Saltmarsh  v,  Hockett,  1 

record,  is  barred  from  thereafter  making  Lea  (Tenn.)  21& 
any  claim,  though  he  remains  a  party  to 
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has  been  made  a  party  by  mistake,  having  had  an  interest, 
which  he  may  have  parted  with,  the  plaintiff  may  require  an 
answer  sufficient  to  ascertain,  whether  that  is  the  fact,  or  not; 
and  if,  in  truth  it  is  so,  an  answer  seems  necessary  to  enable  the 
plaintiff  to  make  the  proper  party,  instead  of  the  defendant  dis- 
claiming.^ (a)  And  although,  perhaps,  a  mere  witness  may 
avoid  answering  by  a  disclaimer;  yet  an  agent,  charged  by  a 
bill  with  personal  fraud,  cannot,  by  disclaiming  any  interest, 
avoid  answering  fully.  ^ 

§  838  a.  Indeed,  it  may  be  laid  down  as  a  general  rule,  that 
in  no  case  can  a  party  get  rid  of  his  liability  to  answer  a  suit 
by  a  mere  disclaimer,  if  his  answer  may  properly,  under  all 
the  circumstances,  be  required.^  Thus,  for  example,  if  his  dis- 
claimer does  not  show,  that  he  is  under  no  liability  in  respect  to 
the  matters  of  the  bill,  it  will  be  bad.^  So,  if  the  bill  alleges 
some  other  facts,  as,  that  the  defendant  has  mixed  himself  up 
with  the  whole  transaction,  and  has  by  his  personal  conduct 
made  it  necessary  that  the  bill  should  be  filed,  a  mere  disclaimer 
will  not  entitle  him  to  be  dismissed  from  further  answering  the 
suit ;  for  under  such  circumstances  justice  might  not  be  done  to 
the  other  party. ^    Generally  speiking,  therefore,  a  mere  dis- 

1  Ibid. ;  Ellsworth  v.  Curtis,  10  Paige,  106. 

s  Ibid. ;  Bulkeley  v.  Duobar,  1  Anst  87. 

s  Glassington  v.  Thwaites,  2  Rats.  468 ;  Whiting  v.  Rnsh,  2  Y.  &  CoU.  646,  662 ; 
Graham  r.  Coape,  0  Sim.  93,  102;  a.  a  8  M7I.  &  Cr.  638;  Ellsworth  o.  Curtis,  10 
Paige,  106 ;  Post,  $  840. 

«  Ibid. 

*  Graham  r.  Coape,  0  Sim.  202 ;  a.  c.  8  M7I.  &  Cr.  638.  Lord  Cottenham,  In  de- 
livering his  judgment  in  this  case,  said :  *'  It  is  to  be  obsenred,  that  the  appellants  are 
not  made  defendants  in  respect  of  their  haying  an  interest,  in  which  case  a  simple 
disclaimer  would  enable  the  plaintiff  to  prosecute  his  suit,  and  give  to  him  all  the 
benefit  he  seeks.  On  the  contrary,  it  alleges  that  they  have  no  interest,  but  that, 
pretending  to  have  some,  they  have  prevented  the  plaintiff  from  obtaining  the 
property  from  the  trustees ;  and,  upon  that  ground,  it  prays  that  the  appellanta,  and 
tlie  other  defendants,  who  stand  in  the  same  situation,  may  pay  the  costs  of  the  suit. 
The  appellants  were  quite  aware  that  a  simple  disclaimer  would  not  meet  tlie  case 
made  against  them ;  and  they  have  therefore  put  in  an  answer  and  disclaimer,  not 
^nly  disclaiming  all  interest,  but  denying  that  they  ever  had  or  pretended  to  have 
any  right,  title,  or  interest  in  the  property  in  question.  But  although  they  have 
found  it  necessary  so  to  meet  the  case  made  by  the  bill,  they  have  not  i^swered  any 
of  the  allegations  by  means  of  which  the  plaintiff  proposes  to  prove  the  affirmative 
of  his  proposition,  and  so  to  support  his  title  to  compel  them  to  pay  the  costs  of  the 


(a)  Walters  v.  Northern  Coal  M.  Co.     large  the  plaintiff's  estate  in  a  foreclosure 
1  W.  R.  383.    A  discbumer  cannot  en-     suit.  Burrell  v.  Smith,  L.  R.  7  £q.  399. 


§  838-840.]  DISCLAIMERS.  679 

• 
claimcr  is  scarcely  to  be  deemed  suflScient  or  proper,  except  y^ 

where  the  bill  simply  alleges,  that  the  defendant  claims  an  in- 
terest in  the  property  in  dispute,  without  more ;  for,  under  such 
circumstances,  if  he  claims  no  interest,  that  is  a  sufficient  an- 
swer to  the  allegation.^ 

§  839.  As  a  defendant  may  disclaim  and  answer ;  so  he  may 
demur  to  one  part  of  the  bill,  plead  to  another,  answer  to  a 
third,  and  disclaim  to  a  fourth;  but  all  these  defences  must 
clearly  refer  to  separate  and  distinct  parts  of  the  bill.^  For 
a  demurrer  will  be  overruled  by  a  plea,  or  by  an  answer  to  the 
same  part  of  the  bill,  as  is  demurred  to.^  A  plea  also  will  be  ^ 
overruled  by  an  answer  under  the  same  circumstances.*  The 
reason  is,  that  a  demurrer  demands  the  judgment  of  the  court, 
whether  the  defendant  shall  make  any  plea  or  answer;  and  a 
plea,  whether  he  shall  make  any  other  answef  than  what  is  con- 
tained in  the  plea;  of  course  the  party  necessarily  waives  his 
objection,  when  he  does  the  very  thing  which  he  has  by  his  de- 
murrer or  plea  objected  to  do.*  And  if  a  disclaimer  and  answer 
are  inconsistent,  the  matter  will  bo  taken  most  strongly  against 
the  defendant  upon  the  disclaimer.® 

§  840.  A  defendant  cannot,  by  a  disclaimer,  deprive  the  plain- 
tiff of  the  right  of  requiring  a  full  answer  from  him,  unless  it  is 
evident,  that  the  defendant  ought  not,  after  such  disclaimer,  to 

suit  Upon  what  ground  c&n  a  defendant  be  entitled  so  to  defeat  the  case  alleged 
against  him,  bj  refusing  to  answer  the  aUegations  in  the  bill,  and  putting  in  a  gene- 
ral denial  of  the  equity  asserted  by  the  bill  ?  Glassington  v,  Thwaites,  2  Buss.  458, 
and  other  cases  were  dted  upon  the  point ;  but  De  BeauToir  t;.  Bhodes,  not  reported 
in  that  stage  of  it,  more  precisely  meets  this  case.  There  the  plaintiff  filed  hb  bill 
to  set  aside  a  building  lease,  and  made  the  attorneys,  who  had  been  employed  in  tlie 
transaction  by  the  person  under  whom  he  claimed,  defendants  to  the  bill,  charging 
that  tliey  had  been  parties  to  the  alleged  fraud,  and  had  secured  to  themselves  a 
benefit  by  getting  from  the  tenant  a  contract  to  employ  them  in  preparing  the  sub- 
leases, and  praying  that  they  might  pay  the  costs  of  the  suit.  Those  defendants  put 
in  a  disclaimer,  which  Sir  John  Leach,  then  ▼ice-chancellor,  ordered  to  be  taken  off 
the  file,  upon  the  ground  that  the  plaintiff  prayed  relief  against  them,  and  that  they 
could  not  escape  by  simply  disclaiming.  In  that  case,  as  in  this,  the  defendants 
were  made  parties  upon  an  alleged  claim  of  interest,  and  upon  a  demand  for  costs 
arising  Arom  imputed  misconduct.  With  respect  to  the  former,  the  disclaimer  might 
be  sufficient,  but  to  the  latter  it  is  wholly  inapplicable.*' 

1  Ibid. 

s  Cooper,  Eq.  PI.  809.  810 ;  BCitf.  Eq.  PL  by  Jeremy,  819,  820 ;  Ante,  {  4S6,  487. 

•  Ibid.  «  Ibid. ;  Ante,  {  465. 

•  Ibid.  •  Ibid. 
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be  retained  as  a  party  to  the  suit^  For  a  plaintiff  inaj  have  a 
right  to  an  answer,  notwithstanding  a  disclaimer;  and  in  such 
a  case  the  defendant  cannot  shelter  himself  from  answering,  by 
alleging,  that  he  has  no  interest.^  (a)  Although  he  has  no  in- 
terest, others  may  have  an  interest  in  it  against  him.  He  may 
be  deeply  accountable ;  and  the  very  statement^  that  he  is  deeply 
accountable,  mauy,  in  one  sense,  be  an  allegation,  that  he  has  an 
interest  in  the  suit.  A  man  cannot  disclaim  his  liability.' 
Under  such  circumstances,  it  may  be  necessary  to  revive  a  suit 
against  the  personal  representatives  of  a  deceased  defendant, 
who  has  himself  disclaimed,  and  against  whom  the  plaintiff 
waives  all  relief.* 

§  841.  If  a  defendant  puts  in  a  disclaimer,  and  afterwards 
discovers,  that  he  had  an  interest,  which  he  was  not  apprised  of 
at  the  time  when  he  disclaimed,  the  court  will,  upon  the  ground 
of  ignorance,  or  mistake,  permit  him  to  make  his  claim.  ^  But 
the  court  will,  in  such  a  case,  require  the  defendant  to  show  a 
strong  ground  by  affidavit^  to  get  rid  of  the  disclaimer  upon  the 
record.^  (6) 

§  842.  If  the  defendant  disclaims,  and  it  appears  that  the  bill 
was  exhibited  for  vexation  only,  the  court  will  dismiss  the  bill 
with  costs  against  the  plaintiff.^  But^  if  the  plaintiff  had  prob* 
able  cause  or  reason  to  exhibit  his  bill  against  such  defendant, 
he  may,  if  he  pleases,  pray  a  decree  against  such  defendant,  and 
all  claiming  under  him,  since  the  bill  was  exhibited ;  and  it  is 
commonly  granted  without  costs  on  either  side.^  As  the  court 
will  dismiss  the  bill  with  costs,  when  it  appears  to  have  been 
vexatiously  filed;  so,  if  the  defendant  disclaims,  the  plaintiff 

1  Glassington  v.  Thwaitet,  2  Rius.  468,  462 ;  Graham  v.  Ckwpe,  9  Sim.  102 ;  a.  a 
3  M7I.  &  Cr.  688 ;  Ellsworth  v.  Curds,  10  Paige,  105 ;  Ante,  $  838,  888  a. 
«  Ibid.  •  Ibid. 

*  Ibid. 

«  Cooper,  £q.  PI.  310,  311.  •  Ibid. 

7  Ibid.  «  Ibid. 


(a)  If  a  defendant  disclaims  when  he 
ought  to  answer,  the  disclaimer  will  be 
ordered  taken  from  the  flies.  Graham  v. 
Coape,  3  M7I.  &  Cr.  688;  Isham  v.  Mil- 
ler, 44  N.  J.  Eq.  01 ;  Bromberg  v,  Heyer, 
69  Ala.  22.  Although  a  defendant  may 
disclaim  all  interest  in  the  subject-matter 
of  the  suit,  he  cannot  disclaim  his  liabil- 


ity to  account.    Dobree  v,  Nicholson,  28 
L.  T.  K.  8.  774. 

(6)  An  affidavit,  though  not  necessary 
to  the  disclaimer  itself  (Lad broke  v.  Blea- 
den,  16  Jur.  630),  is  necessary  to  an  ap- 
plication establishing  a  special  esse  to 
nullify  a  disclaimer.  Sidden  v.  Lediard, 
1  Russ.  &  M.  110. 
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must  not  file  a  replication  to  such  disclaimer.  If  he  does,  and 
serves  the  defendant  with  a  subpoena  to  rejoin,  the  defendant 
may  have  costs  against  the  plaintiff  for  such  vexation.^  But  it 
is  otherwise,  if  the  disclaimer  is  only  to  a  part  of  the  bill,  and 
there  is  an  answer  to  the  other  part^ 

§  843.  On  the  other  hand,  the  court  has  sometimes  refused 
costs  to  a  defendant  disclaiming.  As,  where  a  bill  of  foreclose 
ure  was  filed  against  the  mortgagor,  who,  by  his  answer,  stated, 
that  he  had  made  a  subsequent  mortgage;  and  the  bill  being 
amended  by  adding  such  mortgagee  a  party,  he  disclaimed,  stat- 
ing, that  after  the  bill  was  filed,  but  before  the  amendment,  he 
had  made  a  second  assignment;  the  court  refused  costs  to  the 
defendant  disclaiming,  and  laid  it  down  as  a  principle,  that,  in 
such  a  case,  the  subsequent  mortgagee  can  have  no  costs.  ^  (a) 

§  844.  Although  a  disclaimer  is  in  substance  distinct  from  an 
answer,  yet  it  generally  adopts  in  most  respects  the  formal  parts 
of  an  answer,  the  words  of  course,  preceding  and  concluding  an 
answer,  being  used  in  a  disclaimer.^    But  Lord  Bedesdale  has 

1  Cooper,  Eq.  R.  810,  311. 

*  Ibid. ;  Mitf.  Eq.  PI.  by  Jeremy,  819 ;  Hinde,  Ch.  Pr.  206. 

*  Cooper,  Eq.  PI.  311.  [In  Maxwell  i;.  Wight  wick,  L.  R.  8  Eq.  210,  a  foreclosure 
•nit,  the  defendant  haying  been  8er?ed  with  the  biU  and  interrogatories,  wrote  to 
the  plaintifF  that  he  claimed  no  interest  in  the  subject-matter  of  the  suit ;  and  that, 
if  an  answer  was  insisted  upon,  he  should  apply  for  costs.  The  interrogatories  not 
haying  been  withdrawn,  he  put  in  an  answer  and  disclaimer,  and  at  the  hearing  ap- 
plied for  costs.  It  was  held,  that  as  he  had  not  simply  disclaimed,  but  had  answered, 
and  appeared  for  the  purpose  of  claiming  his  costs,  he  was  not  entitled  to  any  costs. 
Whenever  it  is  proper  for  the  party  to  appear  in  order  to  protect  his  rights,  and  he 
does  no  more  than  is  required  for  that  purpose,  he  should  have  costs,  and  costs  seem 
to  have  been  denied  here  upon  the  ground  that  the  defendant  did  more  than  suffi- 
cient to  protect  his  rights.] 

*  Cooper,  Eq.  PL  811 ;  Mitf.  Eq.  PL  by  Jeremy,  819;  Hinde,  Ch.  Pr.  209.  See 
Hare  on  Discoyery,  268,  269.  The  following  form  is  given  of  a  mere  discUimer,  in 
Van  Heythuysen's  Equity  Draftsman,  p.  461.  "  The  disclaimer  of  A.  B.,  the  de- 
fendant, to  the  biU  of  complaint  of  C.  D.,  complainant  This  defendant  (here  follow 
the  words,  of  course,  which  precede  an  answer),  saith,  that  he  doth  not  know,  that 
be,  this  defendant,  to  his  knowledge  or  belief,  ever  had,  nor  did  he  claim,  or  pretend 
to  have,  nor  doth  he  now  claim,  any  right,  title,  or  interest  of,  in,  or  to  the  estates 
and  premises,  situate,  ftc.,  in  the  said  complainant's  bill  set  forth,  or  any  part 
thereof;  and  this  defendant  doth  disclaim  aU  right,  title,  and  interest  to  the  said 


(a)  See  also  Buchanan  v.  Greenway,  seryice,  to  offer  to  execute  such  deeds  as 

11  Beay.  68 ;  Ohrly  v.  Jenkins,  1  De  Gex  may  be  necessaiy.    Gray  v,  Adamson, 

&  Sm.  648.     A  disclaiming  heir-at-law  is  36  Beay.  383. 
not  entitled  to  costs,  his  duty  being,  upon 


682  EQUITY  PLEADINGS.  [CH.   XVIII. 

observed,  that  the  form  of  a  disclaimer  alone  seems  to  be  simply 
an  assertion,  that  the  defendant  disclaims  all  right  and  title  to 
the  matter  in  demand ;  and  that  the  forms  given  in  the  books  of 
practice  are  all  of  an  answer  and  disclaimer.^ 


CHAPTER  XVm. 


ANBWEBa 


§  845.  We  come,  in  the  next  place,  to  the  fourth  and  last 
mode  of  defence ;  and  that  is  by  answer,  if  the  defendant  does 
not  demur  or  plead,  he  must  answer  to  the  bill.*  The  time, 
when  he  is  to  answer,  is  a  matter  fixed  by  the  general  regulations 
or  practice  of  the  particular  court.  But  it  is  a  general  rule,  that 
the  defendant  is  not  bound  to  answer  to  a  cross  bill,  until  the 
other  party  has  put  in  his  answer  to  the  original  bill.^  It  has 
been  already  mentioned,  that  every  plaintiff  is  entitled  to  a  dis- 
covery from  the  defendant  of  the  matters  charged  in  the  bill, 
provided  they  are  necessary  or  proper  to  ascertain  facts,  material 
to  the  merits  of  his  (the  plaintiff's)  case,  and  to  enable  him  to 
obtain  a  decree.*  The  plaintiff  may  require  this  discovery, 
either  because  he  cannot  prove  the  facts,  or  in  aid  of  proof,  and 

estate  and  premises  in,  ftc.,  in  the  said  complainant's  biU  mentioned,  and  eveiy  part 
thereof.    (Here  follow  the  words  of  course,  which  conclude  an  answer.)  "     See  alsp 
in  2  Grant,  Ch.  Pr.  480,  481,  the  form  of  an  answer  and  disclaimer,  (a) 
1  Ibid. 

*  Com.  Dig.  Chancery,  K.  1. 

*  Long  V.  Burton,  2  Atk.  21& 

*  Mitf.  Eq.  PI.  by  Jeremy,  0,  301,  807 ;  Ante,  {  572.  The  concluding  part  of 
every  bill  requires  this  discovery.  Tt  is  as  follows :  *'  To  the  end,  therefore,  that  the 
said  (the  defendants)  and  their  confederates,  when  discovered,  may,  upon  their  sev- 
eral and  respective  oaths,  according  to  the  best  and  utmost  of  their  several  and 
respective  knowledge,  remembrance,  information,  and  belief^  a  full,  true,  direct,  and 
perfect  answer  make  to  all  and  singular  the  premises,  as  fully  and  particularly  as  if 
the  same  were  here  repeated,  and  they  interrogated  thereto,  and  more  especially 
whether,"  &c.,  &c.    See  2  Grant,  Ch.  Pr.  (ed.  1826)  868. 


(a)  See  Vale  v.  Meredith,  18  Jar.  992. 
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to  avoid  expense.^  He  is  also  entitled  to  a  discovery  of  the 
matters  necessary  to  substantiate  the  proceedings,  and  to  make 
them  regular  and  effectual  in  a  court  of  equity.^ 

§  846.  When,  therefore,  a  defendant  is  called  upon  by  a  bill 
to  make  a  discovery  of  the  several  charges  contained  in  the  bill, 
he  must  do  so  by  a  general  answer  to  those  charges,  unless  he 
can  protect  himself  from  it  either  by  a  demurrer,  or  by  a  plea, 
or  by  a  disclaimer.  *  For,  if  a  defendant  is  compelled  to  answer, 
he  must  in  general  answer  fully  to  all  the  charges  of  the  bill  not 
so  covered  by  a  demurrer,  or  a  plea,  or  a  disclaimer.^  (a)    But 

1  Ante,  §  310,  and  note,  324 ;  Mitf .  Eq.  PI.  by  Jeremy,  807 ;  March  v.  Davigon,  9 
Paige,  680 ;  Brereton  t;.  Gamal,  2  Atk.  241 ;  Finch  v.  Finch,  2  Yes.  491 ;  Glengall  t;. 
Fraxer,  2  Hare,  99, 10& 

<  Mitf.  £q.  PI.  by  Jeremy,  307. 

>  Cooper,  Eq.  PL  312 ;  Post,  §  846,  847. 

«  Cooper,  Eq.  Pi.  312 ;  Ante,  $  606 ;  Mitf.  Eq.  PL  by  Jeremy,  807,  note  (A),  816, 
note  iq) ;  Hare  on  DiBcovery,  247-262 ;  Wigram  on  Discovery,  Ist  ed.  86-122,  190, 
192-196,  347,  848.  The  rule,  that  If  a  defendant  answers,  he  must  answer  fully,  is  a 
rule  that  exists  in  the  Court  of  Chancery  only  in  England ;  and  it  does  not  extend 
to  cases  in  the  Exchequer.  Mr.  Hare  has  given  the  reasons  of  this  difference  at 
large,  in  his  work  on  Discovery,  pp.  298-^1.  "  The  rule  in  chancery,"  says  he, 
"  that  a  defendant,  who  submits  to  answer,  must  answer  fully,  does  not  apply  gener- 
ally in  the  Court  of  Exchequer.  The  inconvenience  and  inconsistency  which  have 
been  adverted  to,  as  the  consequences  of  the  temporary  innovation  upon  the  ancient 
practice  of  the  former  court,  do  not  occur  in  the  latter ;  for,  in  the  Exchequer,  the 
exceptions  for  insufficiency  are  argued  before  the  court  in  the  first  instance.  There 
seems,  however,  to  be  some  want  of  uniformity  in  the  principle,  upon  which  the  suf- 
ficiency of  answers  has  been  determined.  The  statement  of  the  present  rule  in  the 
Exchequer  will  be  much  assisted  by  referring  to  that,  which  was  adopted  in  the 
Court  of  Chancery  during  the  suspension  of  the  usual  practice  there.  It  is  to  be  ob- 
served, that  the  distinction  in  the  two  courts  of  equity,  is  a  distinction  of  form,  and 
not  of  substance.  The  principle  expressed  by  Sir  J.  Leach,  vice-chancellor,  is  uni- 
versally applicable  to  the  jurisdiction :  '  A  defendant  cannot  by  answer  deny  the 
plaintiff's  title,  and  reftise  to  answer  as  to  facts,  which  may  be  useful  evidence  in 
support  of  that  title.'  And  the  same  may,  with  equal  truth,  be  said  of  a  plea.  The 
cases,  in  which  the  difference  of  practice  chiefly  prevails,  are,  where  the  defendant 
denies  the  title,  which  the  plaintiff  alleges,  and  upon  that  denial  resists  the  discovery 
of  matters,  which  are  merely  a  consequence  of  the  alleged  title.  It  was  held  by 
Lord  Chief  Baron  Parker,  that  where  the  bill  sought  an  account  or  discovery  of 
assets,  if  the  fact,  upon  which  the  plaintiff  founded  his  title,  were  denied,  and  if  it 
were  a  fact,  lying  in  the  knowledge  of  the  defendant,  the  plaintiff  was  not  entitled  to 


(a)  Failure  of  the  defendant  to  sign  against  a  defendant  because  of  his  fail- 

his  answer  is  fatal  on  a  motion  to  strike  ure  to  answer,  he  is  still  entitled  to  be 

it  from  the  file  ;  but  this  defect  is  waived  heard  upon  the  form  of  the  decree,  and 

when  the  plaintiff  files  his  replication,  to  appeal  from  it.    Blanchard  v,  Cooke, 

Howes  V.  Downing,  72  Mich.  43.     Al-  144  Mass.  207. 
though  the  bill  is  taken  for  confessed 
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when  we  saj,  answer  fully,  the  language  must  be  understood 
with  this  qualification,  that  he  must  answer  fully  to  all  matters 
in  the  bill,  which  are  well  pleaded;  that  is,  to  all  the  facts 
stated  and  charged.  To  matters  of  law,  or  inferences  of  law, 
drawn  from  the  facts,  he  need  not  answer.^  There  are  some 
exceptions  to  this  rule ;  but  they  are  few.  (1. )  He  is  not  bound 
to  answer  to  matters  which  are  purely  scandalous,  or  imperti- 
nent, or  immaterial,  or  irrelevant'    (2.)  He  is  not  bound  to 

a  discovery  of  aneti.  Bat  if  the  fact  did  not  Ue  in  his  knowledge,  though  he  denied 
it,  yet  he  should  set  out  an  account.  This  decision  imports,  that  a  defendant  cannot 
protect  himself  from  setting  forth  an  account,  unless  he  possesses  a  personal  knowl- 
edge of  the  facts  insisted  upon  as  a  foundation  of  the  title ;  but  the  distinction  does 
not  appear  to  have  been  taken  in  subsequent  cases.  It  seems  to  have  been  consid- 
ered in  a  recent  Judgment,  that  the  defence  to  disco?ery  by  way  of  answer  is  more 
particularly  adapted  to  the  case  of  objections,  which  do  not  extend  to  the  entire  bilL 
It  was  said  by  Graham,  Baron,  that  '  there  is  often  great  incouTenience  in  a  plea ; 
and  a  defendant  ought  not  to  be  unnecessarily  driven  to  plead  in  a  case  of  this 
nature.  In  the  cases  cited,  there  must  have  been  some  grave  point  of  equity  raised, 
and  to  be  determined,  which,  it  was  supposed,  if  established,  would  operate  as  a  bar 
to  the  suit ;  and,  in  such  a  case,  a  plea  may  be  very  proper  and  needfhl,  in  order  to 
bring  the  question  distinctly  before  the  court'  '  In  a  late  case,  we  held,  that  there 
was  no  necessity  for  splitting  the  record  by  insisting  on  a  plea,  where  a  party  could 
sufficiently  protect  himself  by  answer  from  answering  certain  parts  of  the  bill.  That 
is  a  sufficient  reason  for  holding,  that  he  might  do  so  in  this  court,  without  being 
driven  to  put  his  objections  on  the  record  by  plea,  where  they  do  not  go  to  the  en- 
tire suit  Where,  indeed,  the  objection  would  affect  the  whole  merits,  it  may  be 
very  proper  to  compel  the  party  to  put  the  case  upon  that  single  issue  by  means  of  a 
plea.'  And  Lord  Cliief  Baron  Alexander  observed :  '  We  must  take  what  appears  to 
us  to  be  the  most  convenient  course  under  the  circumstances  in  every  case.  There 
are,  undoubtedly,  many  occasions,  on  which  a  defendant  must  plead  his  defence,  in 
order  to  give  it  the  operation  of  a  bar  to  the  whole  bill,  as  in  the  instance  of  a  part- 
nership. But  that  is  not  applicable  to  such  a  defence  as  this,  where  the  matter  in- 
sisted on  only  goes  to  a  small  part  of  the  bill.  I  must  say,  that  I  consider  the  except 
tion  should  be  disallowed.' "  See  also  the  cases  in  11  Ves.  805;  2  Sim.  &  Stn.  274 ; 
and  Capon  t;.  Miles,  18  Price,  770 ;  and  other  cases  cited  by  Mr.  Hare  in  support  of  his 
text.  See  also  Gresley  on  Evidence,  17, 18 ;  Cooper,  £q.  PI.  815,  816 ;  Wigram  on 
Discovery,  1st  ed.  192-198 ;  Id.  2d  ed.  100-199 ;  Bank  of  Utica  v.  Messereau,  7  Paige, 
617.  The  rule  is  now  qualified  by  the  English  Orders  in  Chancery  of  1841  (PhiU.  & 
Cr.  879),  Order  88,  which  provides:  "  That  a  defendant  shaU  be  at  Uberty  by  an* 
swer  to  decline  answering  any  interrogatory,  or  part  of  an  interrogatory,  from 
answering  which  he  might  have  protected  himself  by  demurrer;  and  that  he  shall  be 
at  liberty  so  to  decline,  notwithstanding  he  sliall  answer  other  parts  of  the  bill  from 
which  he  might  have  protected  himself  by  demurrer."  The  44th  of  the  Equity 
Rules  of  the  Supreme  Court  of  the  United  States  adopts  in  terms  the  EngUsh  Order, 
and  Rule  89  proceeds  further,  as  may  be  seen  in  Post,  {  847,  note. 

1  2  Dan.  Ch.  Prac.  256. 

*  Ante,  §  266-270,  566,  820 ;  Mitf.  Eq.  PI.  by  Jeremy,  807,  note  (A),  816,  note  (9) ; 
Gresley  on  Evidence,  17, 18;  Report  of  Chancery  Commissioners,  9th  March,  1826; 
Wigram  on  DUcovery,  Ist  ed.  19&-198 ;  Id.  2d  ed.  190-199 ,  [Davis  v.  Collier,  13  Ga.  . 
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answer  to  anything,  which  may  subject  him  to  any  penalty,  for- 
feiture, or  punishment^    (3.)  He  is  not  bound  to  answer  what 

486 ;]  Agar  v.  Regent's  Canal  Co.  Cooper,  212.  In  thia  case,  Sir  Thomas  Plumer 
(the  Tice-chancellor),  after  stating  the  general  nature  of  the  bill  and  answer,  ob« 
eerred,  that,  "  The  question  brought  on  by  the  exceptions  to  the  report,  was  reduced 
to  two  heads :  first,  whether,  if  points  excepted  to  are  irrelevant  and  immaterial  to 
the  points  in  question  in  the  cause,  the  master  is  competent  to  consider  the  materi- 
ality or  not ;  or  whether  he  should  see  only  whether  it  is  answered  or  not.  As  to 
this  it  is  contended,  that  if  the  defendant  does  not  protect  himself  by  plea  or  de- 
murrer from  discoTery,  he  cannot,  by  answer,  object,  that  questions  are  not  material, 
unless  he  has  referred  the  bill  for  impertinence,  which  is  a  course  that  may  be  taken 
where  immateriality  is  objected  to  the  bill.  The  question,  whether  the  master,  upon 
exceptions  for  insufficiency,  can  consider  materiality  or  immateriality,  is  of  great 
importance,  because  of  daily  occurrence.  It  is  therefore  of  consequence,  that  the 
rule  should  be  understood,  in  order  that  the  masters  may  proceed  accordingly. 
Upon  the  argument  of  this  case,  I  inquired,  if  there  was  any  direct  authority  upon 
this  question,  whether  a  defendant  could  protect  himself  from  discovery  on  tlie 
ground  of  immateriality,  and  was  furnished  with  only  one  case  upon  it,  Selby  v.  Selby 
(4  Bro.  11).  Lord-Commissioner  Eyre,  in  that  case,  seems  to  haye  thought  the 
practice  was  different  in  this  respect  between  the  Court  of  Exchequer  and  the 
Court  of  Chancery.  I  have  looked  into  the  register's  book  in  order  to  see  what  be- 
came of  the  exceptions  in  that  case :  it  appears  that  there  were  six  exceptions,  cer- 
tainly all  minute,  but  which  tended,  however,  to  investigate  the  title ;  and  that  all 
the  exceptions  were  allowed.  The  party  not  having  protected  himself  from  discov- 
ery of  his  pedigree  by  plea  or  demurrer,  was  obliged  to  make  the  discovery.  In 
Sweet  V.  Younge  (Ambler,  363),  and  Jacobs  v.  Goodman  (8  Bro.  Ch.  487,  note),  and 
other  cases,  the  defendant  was  permitted  by  answer  to  resist  the  discovery.  But  in 
no  case  the  question  has  arisen,  whether,  if  the  question  was  wholly  immaterial,  the 
defendant  can  by  answer  object  to  the  discovery,  the  above  cases  being,  where  there 
was  a  denial  of  title.  By  analogy,  indeed,  it  may  be  argued,  that  the  objection 
should  be  taken  advantage  of  by  demurrer,  like  any  other  defect ;  and  Lord  Pedes- 
dale  gives,  as  one  head  of  demurrer,  that  the  discovery  is  not  material ;  but  the 
direct  question  upon  an  answer  does  not  appear  to  have  arisen  in  any  of  the  printed 
cases.  In  the  absence  of  authority,  I  considered  it  important  to  consult  the  masters 
for  information  as  to  their  usual  course  of  practice  in  this  respect,  and  I  have  there- 
fore inquired  of  them ;  and  they  have  all,  without  one  exception,  sUte<1  their  uniform 
practice  to  be,  that  if  the  questions  are  quite  immaterial,  they  disallow  the  excep- 
tions ;  but  if  the  discovery  can  in  any  way  assist  the  plaintiff,  they  allow  the  excep- 
tion.  In  addition  to  the  authority  of  the  gentlemen  filling  these  offices,  and  who  are 
aU  of  great  character  and  experience,  though  it  is  stated  in  Lord  Redesdale's  book, 
that '  a  plaintiff  is  entitled  to  a  discovery  of  the  matters  charged  in  the  bill,  provided 
they  are  necessary  to  ascertain  facto  material  to  the  merito  of  his  case,  and  to  enable 
him  to  obtain  a  decree ; '  yet  I  have  further  thought  it  my  duty  to  communicate  with 

»  Ante,  §  621-626,  676-604,  826 ;  Mitf .  Eq.  PL  by  Jeremy,  307 ;  Cooper,  Eq.  PL 
312  ;  Hare  on  Discovery,  284-286,  279.  280 ;  Agar  v.  Regent's  Canal  Co.  Cooper,  212, 
216;  Wigram  on  Discovery,  Ist  ed.  196;  Id.  2d  ed.  191-194;  [Adams  v.  Porter,  1 
Cush.  171.]  If  the  defendant  means  to  rely  on  this  objection,  he  should  specially  set 
it  up  as  a  ground  for  refusing  the  particular  discovery  in  his  answer.  Sloman  p. 
KeUy,  3  Y.  &  ColL  678 ;  Ante,  §  607,  note. 
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would  involve  a  breach  of  profess! onalconfidence.^  (4.)  He  is 
not  bound  to  discover  the  facts  respecting  his  own  title;  but 
merely  those  which  respect  the  title  of  the  plaintiff.^  In  each  of 
these  cases,  if  the  defendant  does  not  think  proper  to  defend 
himself  from  a  discovery  by  a  demurrer,  or  by  a  plea,  he  has 
been  permitted  by  answer  to  insist,  that  he  is  not  obliged  to 
make  the  discovery.  In  each  of  these  cases  the  plaintiff  may 
except  to  the  defendant's  answer  as  insufficient;  and  upon  that 
exception,  it  will  be  determined  by  the  court,  whether  the  de- 
fendant is,  or  is  not,  obliged  to  make  the  discovery.^ 

§  846  a.  The  rule,  that  the  defendant  must  answer  the  whole 
of  the  statements  and  charges  contained  in  the  bill,  and  all  the 
interrogatories  founded  upon  them,  appears  to  admit  of  further 
exceptions  in  cases,  where  the  defendant,  who  is  a  trustee,  or  in 
the  nature  of  one,  states,  upon  his  answer  generally,  that  he  is 

that  learned  lord  himself,  who  expressed  to  me,  tliat  he  had  not  the  least  doubt,  that 
the  constant  uniform  practice  of  the  Court  of  Chancery,  in  all  his  time,  concurred 
with  that  of  the  Court  of  Exchequer,  and  with  the  opinion  of  the  masters.  It  may 
also  not  be  amiss  to  notice  the  introduction  to  erery  answer,  which  expresses  tlie 
answer  to  be  to  so  much  as  is  material  for  the  defendants  to  answer.  A  trustee  or 
encumbrancer  interested  only  in  part,  or  heir-at-law,  always  answers  to  so  much  of 
the  bill  as  applies  to  him,  and  need  not  answer  the  rest  of  it.  In  the  case  of  a  biU 
requiring  an  admission  of  assets,  or  that  the  defendant  may  set  out  an  account,  if  the 
defendant  admits  assets,  he  is  not  obliged  to  set  out  the  account.  What  would  be 
the  consequence  of  driving  every  pleader  to  demur  *  It  would  be  impossible  with 
the  greatest  skill  to  do  so.  In  a  case  like  the  present,  must  there  be  forty-nine 
demurrers,  or  one  demurrer  to  forty-nine  questions,  where,  if  the  defendant  answers 
to  any  thing,  he  overrules  the  demurrer ;  and  the  material  and  immaterial  parts  of  a 
bill,  if  artfully  constructed,  are  so  mixed  up  as  to  make  it  almost  impossible  to  sepa- 
rate and  analyze  what  may  be  demurred  to  from  what  may  not  Although,  there- 
fore, I  have  always  been  excessively  cautious  and  attentive  upon  the  subject  of  the 
practice  of  this  court,  lest  I  should  be  biassed  in  the  long  experience  I  had  in  another 
court  of  equity,  where  they  are  constantly  deciding  on  immateriality  against  excep- 
tions, and  where  such  decisions,  from  the  injunction  which  follows,  are  frequently  of 
the  greatest  value  and  importance,  and  as  to  which  pracUce  there  I  never  remember 
a  doubt  being  entertained  during  the  period  of  between  twen^  and  thirty  years 
which  I  practised  there ;  yet  I  am  clearly  of  opinion,  that  the  practice  of  the  Court 
of  Chancery  in  this  respect  is  the  same.  No  inconvenience  has  been  known  to  ariie 
from  it,  or  it  would  have  been  corrected  by  appeal ;  and  I  wish,  therefore,  as  far  as 
lies  in  my  power,  to  put  the  practice  eut  of  all  doubt** 

1  Ante,  §  699-402, 6S2 ;  Stratford  v.  Hogan,  2  Ball  &  B.  154 ;  Hare  on  Discovery, 
266-268 ;  Greenough  v.  Gaskell,  1  Myl.  &  K.  98 ;  Wigram  on  Discovery,  1st  ed.  195, 
196 ;  Id.  2d  ed.  191-194 ;  Jones  r.  Pugli,  12  Sim.  470. 

>  Ante,  S  572,  825 ;  Hare  on  Discovery,  268-278 ;  Wigram  on  Disooveiy,  1st  ed. 
21,  22,  111,  113. 147-149, 195, 196 ;  Id.  2d  ed.  261-846. 

s  Mitf.  £q.  PI.  by  Jeremy,  807,  806. 
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a  stranger  to  several  matters  and  things  in  the  bill  mentioned, 
and  that  he  cannot  set  forth  any  further  or  other  answer  thereto, 
either  as  to  his  knowledge,  belief,  or  otherwise.  In  such  a  case, 
it  seems,  that  where  it  appears  clearly,  that  no  benefit  would 
result  to  the  plaintiff  from  requiring  an  answer  to  each  fact  and 
interz*ogatory,  the  answer  will  be  considered  sufficient  Thus, 
where  a  bill  was  filed  against  the  assignee  of  a  bankrupt  for  an 
account  and  injunction  to  restrain  proceedings  at  law,  and  one 
of  the  defendants  put  in  an  answer,  stating  that  his  name  had 
been  used  in  the  action  at  law  without  his  knowledge  or  author- 
ity, and  that  he  had  not  acted  as  assignee  except  in  some  trifling 
particulars  not  connected  with  the  subject  of  the  bill,  and  was 
wholly  ignorant  of  the  matters  in  the  bill  set  forth,  the  court 
overruled  the  exceptions,  which  had  been  taken  to  the  answer, 
on  the  ground,  that  the  defendant  had  not  answered  each 
interrogatory.^ 

§  847.  In  most,  if  not  in  all  other  cases,  the  rule  applies,  that 
if  the  defendant  answers  at  all,  he  must  answer  fully.  ^    Indeed, 

1  Jones  V,  Wiggins,  2  Y.  &  Jer.  886w  See  also  Olding  v.  Glass,  1  Y.  &  Jer.  340 ;  2 
Dan.  Ch.  Prac.  255. 

*  Ante,  §  606,  009,  846 ;  Cartwright  v.  Hatelej,  1  Ves.  Jr.  202 ;  Shepherd  v.  Rob- 
erts, 3  Bro.  Ch.  289;  Bank  of  Utica  v.  Messereau,  7  Paige,  517,  520;  Haie  on  Dis- 
covery, 247-262 ;  2  Dan.  Ch.  Prac.  246-249.  The  Supreme  Court  of  the  United 
States  by  the  Equity  Rules  promulgated  at  the  January  Term,  1842,  hare  materially 
altered  the  general  doctrine.  The  89th  Rule  proyides  (a)  that  ''  The  rule,  that  if  a 
defendant  submits  to  answer  he  shaU  answer  fully  to  all  the  matters  of  the  bill,  shall 
no  longer  apply,  in  cases  where  he  might  by  plea  protect  himself  from  such  answer 
and  discovery.  And  the  defendant  shall  be  entitled  in  all  cases  by  answer  to  insist 
upon  all  matters  of  defence  (not  being  matters  of  abatement,  or  to  the  character  of 
the  parties,  or  matters  of  form)  in  bar  of  or  to  the  merits  of  the  bill,  of  which  he  may 
be  entitled  to  avail  himself  by  a  plea  in  bar ;  and  in  such  answer  he  shall  not  be  com- 
pellable to  answer  any  other  matters,  than  he  would  be  compellable  to  answer  and 
discover  upon  filing  a  plea  in  bar,  and  an  answer  in  sapport  of  such  plea,  touching 
the  matters  set  forth  in  the  bill  to  avoid  or  repel  the  bar  or  defence.  Thus,  for  ex- 
ample, a  bona  fide  purchaser  for  a  valuable  consideration,  without  notice,  may  set  up 
that  defence  by  way  of  answer  instead  of  plea,  and  shall  be  entitled  to  the  same  pro- 
tection, and  shall  not  be  compellable  to  make  any  further  answer  or  discovery  of  his 
title  than  he  would  be  in  any  answer  in  support  of  such  plea."  Rules  40,  41,  42,  48, 
and  44,  declare :  "  A  defendant  shall  not  be  bound  to  answer  any  statement  or  charge 
in  the  bill,  unless  specially  and  particularly  interrogated  thereto ;  and  a  defendant 
shall  not  be  bound  to  answer  any  interrogatory  in  the  bill,  except  those  interroga- 
tories, which  such  defendant  is  required  to  answer ;  and  where  a  defendant  shall 
answer  any  statement  or  charge  in  the  bill,  to  which  he  is  not  interrogated,  only  by 
stating  his  ignorance  of  the  matter  so  stated  or  charged,  such  answer  shall  be  deemed 


(a)  See  Qaines  &.  Agnelly»  1  Woods,  288. 


688 


EQUITY  PLEADINGS. 


[CH.  xvm. 


it  may  be  laid  down  as  a  general  rule,  subject  to  the  exceptions 
above  stated,  that  the  defendant  cannot^  bj  answering,  excuse 
himself  from  making  a  full  answer  of  discovery.^    And,  there- 

impertioent."  (a)  "  The  interrogatories  contained  in  the  interrogating  part  of  the 
biU  shall  be  divided  as  conveniently  as  may  be  from  each  other,  and  numbered  con- 
•ecutiTelj,  1, 2,  8,  &c. ;  and  the  interrogatories,  which  each  defendant  is  required  to 
answer,  shall  be  specified  in  a  note  at  the  foot  of  the  biU,  in  the  form  or  to  the  effect 
following ;  that  is  to  say :  '  The  defendant  (A.  B.)  is  requirod  to  answer  the  inter- 
rogatories nambered  respectively,  1,  2, 3,'  ftc ;  and  the  office  copy  of  the  bill  taken 
by  each  defendant  shall  not  contain  any  interrogatories  except  those  which  such  de- 
fendant is  so  required  to  answer,  unless  such  defendant  shall  require  to  be  furnished 
with  a  copy  of  the  whole  bill."  (6)  '*  The  note  at  the  foot  of  the  bill,  specifying  tiie 
interrogatories  which  each  defendant  is  required  to  answer,  shall  be  considered  and 
treated  as  part  of  the  bill,  and  the  addition  of  any  such  note  to  the  bill,  or  any  alte^ 
ation  in  or  addition  to  such  note  after  the  bill  is  filed,  shall  be  considered  and  treated 
as  an  amendment  of  the  biU."  "  Instead  of  the  words  of  the  biU  now  in  use  preced- 
ing the  interrogating  part  thereof,  and  beginning  with  the  words, '  To  the  end,  there- 
fore,' there  shaU  hereafter  be  used  words  in  the  form  or  to  the  effect  following: 
'  To  the  end,  therefore,  that  the  said  defendants  may,  if  they  can,  show  why  your 
orator  should  not  liave  the  relief  hereby  prayed,  and  may,  upon  their  seTeral  and 
respective  corporal  oaths,  and  according  to  the  best  and  utmost  of  their  several 
and  respective  knowledge,  remembrance,  information,  and  belief,  fuU,  true,  direct, 
and  perfect  answer  make  to  such  of  the  several  interrogatories  hereinafter  nam- 
bered and  set  forth,  as  by  the  note  hereunder  written  they  aro  respectively  required 
to  answer;  that  is  to  say:  1.  Whether,  &c.  2.  Whether,  &c.'"^"A  defendant 
shall  be  at  liberty,  by  answer,  to  decline  answering  any  interrogatory,  or  part  of  an 
interrogatory,  ttom  answering  which  he  might  liave  protected  himself  by  demurrer; 
and  he  shall  be  at  liberty  so  to  decline,  notwithstanding  he  shall  answer  other  parts 
of  the  bill,  fh)m  which  he -might  have  protected  himself  by  demurrer."  All  tbeso 
Rules,  except  Rule  80,  are  borrowed  fk-om  late  English  Rules  adopted  in  Chancery 
upon  the  same  subject.  See  Orders  in  Clianoery,  1841,  Orders  10-19,  Phill.  &  Or. 
871--878.    See  Ante,  {  606, 609, 610;  1  Howard,  Introd.  63 ;  17  Peters,  Append.  67. 

1  Hare  on  Discovery,  266,  266 ;  2  Dan.  Ch.  Prac.  248»  249 ;  Bank  of  Utica  tf. 
Messereau,  7  Paige,  617.    In  this  last  case,  Mr.  Chancellor  Walworth  said  (p.  618) : 


(a)  This  rule  (the  40th)  was  repealed 
and  annulled  at  the  December  Term, 
1860,  by  an  order  which  also  provided : 
"  And  it  shall  not  hereafter  be  necessary 
to  interrogate  a  defendant  specially  and 
particularly  upon  any  statement  in  the 
bill,  unless  the  complainant  desires  to  do 
80,  to  obtain  a  discovery."  10  How. 
Introd.  v. 

(6)  This  rule  (the  4l8t)  was  amended 
by  tlie  Rules  of  the  Supreme  Court,  pro- 
mulgated May  6,  1872,  as  follows :  "  If 
the  complainant,  in  his  bill,  shall  waive 
an  answer  under  oath,  or  shall  only  re- 
quire an  answer  under  oath  with  regard 


to  certain  specified  interrogatories,  the 
answer  of  the  defendant,  though  under 
oath,  except  such  part  thereof  as  shall 
be  directly  responsive  to  such  interroga- 
tories, shall  not  be  evidence  in  his  favor, 
unless  the  cause  be  set  down  for  hearing 
on  bill  and  answer  only  ;  but  may,  never- 
theless, be  used  as  an  affidavit,  with  the 
same  effect  as  heretofore,  on  a  motion  to 
grant  or  dissolve  an  injunction,  or  any 
other  incidental  motion  in  the  cause; 
but  this  shall  not  t>revent  a  defendant 
from  becoming  a  witness  in  his  own  be- 
half under  section  8  of  the  act  of  Congress 
of  July  2, 1864."    18  WaU.  Introd.  xi. 
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fore,  it  is  very  far  from  being  generally  true,  as  is  sometimes 
alleged  in  the  books,  that  a  defendant  may,  by  answer,  avail 


(( 


It  is  a  general  rule  of  pleading  in  this  court,  that  if  the  defendant  attempts  to  make 
his  defence  by  answer,  instead  of  pleading  or  demurring  to  the  bill,  he  must  answer 
fully ;  that  is,  he  must  answer  the  whole  of  the  statements  and  charges  contained  in 
the  bill,  and  aU  the  interrogatories  legitimately  founded  upon  them,  so  far  as  they 
are  necessary  to  enable  the  complainant  to  have  a  complete  decree  against  him.  This 
was  the  ancient  course  of  proceeding  in  this  court,  as  recognized  by  Lord  Maccles- 
field,  in  Stephens  v.  Stephens,  and  followed  by  the  decisions  of  Lord  King,  in  Edwards 
V.  Freeman,  and  in  Richardson  v.  Mitchell,  Sel.  Cas.  in  Ch.  51.  And  it  proceeds  upon 
the  principle,  that  the  complainant  is  entitled  to  a  full  discoTery  of  all  facts  alleged 
in  the  bill,  which  may  be  important  to  the  complainant  in  the  suit,  in  case  he  should 
succeed  in  showing,  that  the  particular  defence  attempted  to  be  set  up  in  the  answer 
is  false  or  unfounded.  If  the  defendant  pleads  or  demurs  to  the  bill,  the  complain- 
ant is  not  depriTed  of  any  part  of  his  discovery  if  the  defence  intended  to  be  insisted 
on  is  unfounded  in  law  or  untrue  in  point  of  fact  For,  if  the  plea  or  demurrer  is  dis- 
allowed, the  defendant  may  still  be  compelled  to  put  in  his  answer  and  make  the 
discovery  sought  by  the  bill ;  and  if  the  plea  is  overruled  as  false,  at  the  hearing,  the 
complainant  will  be  entitled  to  a  decree  according  to  the  case  made  by  his  bill ;  and 
the  defendant,  if  necessary,  may  be  examined  on  interrogatories.  But  where  the 
defendant  puts  in  an  answer  denying  some  particular  allegation,  which  is  necessary 
to  the  complainant's  title  to  relief,  and  puts  every  other  allegation  in  the  bill  in  issue 
by  a  general  traverse  in  the  usual  form,  it  is  erident,  that  the  complainant  at  the 
hearing  will  be  required  to  prove  many  things,  as  to  which  he  was  entitled  to  a  dis- 
covery, if  the  particular  defence  set  up  in  the  answer  should  turn  out  to  be  false  and 
unfounded.  It  is  not  a  little  surprising,  therefore,  that  the  ancient  rule  of  pleading 
should  ever  have  been  departed  from  in  the  Court  of  Chancery  in  England,  except  in 
those  cases,  where  the  discoveiy  sought  was  of  such  a  nature  that  the  defendant 
could  not,  under  any  circumstances,  be  required  to  make  it ;  as  where  it  would  be  a 
breach  of  professional  confidence,  or  would  criminate  himself,  or  subject  him  to  a 
penalty  of  forfeiture.  Shortly  after  the  American  Revolution,  however,  the  ancient 
rule  on  this  subject  was  attempted  to  be  changed  in  the  English  Court  of  Chancery ; 
or  rather,  exceptions  were  introduced  from  time  to  time,  which,  if  continued,  would 
in  the  end  have  left  but  very  little  difference  in  substance  between  an  answer  and 
a  plea.  When  Lord  Eldon  afterwards  held  the  great  seal,  he  became  dissatisfied 
with  this  new  practice,  of  permitting  a  defendant,  by  his  answer,  to  refuse  to  give  a 
full  answer;  though  I  am  not  aware,  that  his  lordship  repudiated  it  by  any  direct 
decision.  The  cases  of  Rowe  v.  Teed,  15  Ves.  872,  and  Somerville  v.  Mackay,  16 
Ves.  882,  show,  however,  that  he  was  prepared  to  do  so,  whenever  a  case  should  come 
before  him,  presenting  that  point  directly  for  his  decision.  And  Sir  John  Leach,  one 
of  the  best  equity  Judges  who  has  occupied  a  seat  upon  the  bench  of  the  English 
Court  of  Chancery  since  the  time  of  Lord  Hardwicke,  soon  after,  in  the  case  of 
Mazarredo  v,  Maitland,  3  Mad.  70,  declared  in  faror  of  the  ancient  rule  on  this  sub- 
ject ;  saying,  in  terms,  that  he  thought  it  so  useful  a  rule,  that  he  should  always 
adhere  to  it.  Since  which  time,  the  ancient  rule  of  pleading  appears  to  have  been 
followed  in  England."  Mr.  Daniell  says :  "  It  is  to  be  observed,  that  this  rule  is 
applicable  to  all  cases,  where  the  defence  intended  to  be  set  up  by  the  defendant, 
extends  to  the  entire  subject  of  the  suit ;  such,  for  instance,  as  that  the  plaintiff  has 
no  right  to  equitable  relief,  or  that  he  has  no  interest  in  the  subject,  or  that  the  de- 
fendant himself  has  no  interest  in  the  subject,  or  that  he  is  a  purchaser  for  a  yaluable 
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himself  of,  and  insist  upon  every  ground  of  defence,  which  he 
could  use  byway  of  demurrer,  or  of  plea,  to  the  bill.*    Thus, 

consideration ;  that  the  biU  does  not  declare  a  purpose,  for  which  equity  wiU  assume 
a  Jurisdiction  to  compel  a  discoTery,  or  that  the  plaintiff  is  under  some  personal 
disability,  by  which  he  is  incapacitated  from  suing :  in  all  these  cases,  a  defendant, 
who  does  not  ayail  himself  of  the  objection  to  answering,  either  by  demurrer  or  plea, 
but  submits  to  answer  the  bill,  must  answer  it  fully  (Hare  on  Discovery,  256) ;  unless 
he  comes  within  any  of  the  cases,  which  have  been  before  pointed  out,  as  affording  a 
special  ground  for  objecting  to  the  discovery  sought,  either  because  the  discovery 
may  subject  him  to  pains  and  penalties,  or  to  a  forfeiture,  or  to  something  in  the 
nature  of  a  forfeiture  ;  or  because  it  is  immaterial  to  the  relief  prayed ;  or  because 
it  may  lead  to  a  disclosure  of  matters,  which  are  the  subject  of  professional  confi- 
dence, or  of  the  defendant's  own  title,  in  cases  where  there  is  not  a  sufficient  privity 
between  him  and  the  plaintiff  to  warrant  the  latter  in  requiring  a  disclosure  of  it.  The 
principle,  upon  which  the  court  proceeds,  in  exempting  a  defendant  from  a  discovery 
under  any  of  the  above  circumstances,  has  been  fully  discussed  in  considering  the 
grounds,  upon  which  a  defendant,  although  he  does  not  object  to  the  relief,  provided 
the  plaintiff  makes  out  a  case,  which  may  entitle  him  to  it,  may  demur  to  the  discov- 
ery sought.  It  is  only  necessary,  therefore,  to  repeat  in  this  place,  what  has  been 
before  stated,  that  if  a  defendant  objects  to  a  particular  discovery  upon  any  of  tlie 
grounds  above  stated,  he  may,  where  the  grounds  upon  which  he  may  object  appear 
upon  the  bill,  decline  making  such  discovery  by  submission  in  his  answer."  2  Dan. 
Ch.  Prac.  248,  249 ;  8.  p.  Hare  on  Discovery,  255.  256. 

1  Cooper,  £q.  PL  812;  Ante,  §  489,  606,  607,  note,  647,  846  and  note;  Mitf.  £q. 

PI.  by  Jeremy,  209 ; t;.  Harrison,  4  Mad.  252.    The  question,  whether  a  party  can, 

by  a  disclaimer  by  answer,  and  insisting  that  he  had  no  title,  avoid  a  full  answer,  has 
given  rise  to  some  diversity  of  opinion.  See  Mitf.  £q.  PI.  by  Jeremy,  288 ;  Id.  188 ; 
Hare  on  Discovery,  256-259 ;  Ante,  §  888, 888  a.  It  was  also  formerly  thought,  that 
the  defendant  might  avail  himself  by  answer,  of  the  protection  of  being  a  bona  fide 
purchaser  for  a  valuable  consideration  without  notice.  But  that  doctrine  is  now 
overturned.  Portarlington  v.  Soulby ,  7  Sim.  28 ;  Mitf.  £q.  PL  by  Jeremy,  807,  note  (A) ; 
Id.  188,  288 ;  Ante,  §  603,  810.  There  are,  however,  some  cases  which  appear  to  in< 
terfere  with  the  general  rule  stated  in  the  text.  Lord  Redesdale  has  commented  on 
them  in  the  following  passage :  "  Although  the  defendant,  by  his  answer  denies  the 
title  of  the  plaintiff ;  yet  in  many  cases  he  must  make  a  discovery  prayed  by  the  bQl, 
although  not  material  to  the  plaintiff's  title,  and  though  the  plaintiff,  if  he  has  no 
title,  can  have  no  benefit  from  the  discovery.  As  if  a  bill  is  filed  for  tithes,  praying 
a  discovery  of  the  quantity  of  land  in  the  defendant's  possession,  and  of  the  value  of 
the  tithes,  though  the  defendant  insists  upon  a  modus,  or  upon  an  exemption  from 
payment  of  tithes,  or  absolutely  denies  the  plaintiff's  title;  he  must  yet  answer  to  the 
quantity  of  land  and  value  of  the  tithes.  Or,  if  a  bill  is  filed  against  an  executor 
by  a  creditor  of  the  testator,  the  executor  must  admit  assets,  or  set  forth  an  account, 
though  he  denies  the  debt.  But,  where  the  defendant  sets  up  a  title  in  himself,  ap- 
parently good,  and  which  the  plaintiff  must  remove  to  found  his  own  title,  the  de- 
fendant is  not  generally  compelled  to  make  any  discovery  not  material  to  the  trial 
of  the  question  of  title.  Thus,  where  a  testator  devised  his  real  estate  to  his  nephew 
for  life,  with  remainder  to  his  first  and  other  sons  in  tail,  with  reversion  to  his  right 
heirs,  and  made  his  nephew  executor  and  residuary  legatee  of  his  will ;  and  on  the 
death  of  the  nephew,  his  son  entered  as  tenant  in  tail  under  the  will;  upon  a  bill  filed 
l^the  heir-at-law  of  the  testator,  insisting  that  the  son  was  illegitimate,  that  the  limi- 
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for  example,  it  is  now  settled,  that  a  defendant  cannot  by  answer 
set  up  as  a  defence  to  a  bill  for  discovery  and  relief,  that  he  is  a 
bona  fide  purchaser  for  a  valuable  consideration  without  notice ; 
but  if  he  means  to  insist  upon  it,  he  must  do  it  by  way  of  plea; 
because,  if  he  answers  at  all,  he  must  answer  fully.  ^    On  the 

tations  in  the  will  were  therefore  spent,  and  that  the  plaintiff  became  entitled,  as  heir 
to  the  real  estate,  and  praying  an  account  of  the  personal  estate,  and  application 
thereof  in  discharge  of  debts  and  encumbrances  on  the  real  estate ;  the  defendants, 
against  whom  the  account  was  sought,  insisted  on  the  title  of  the  son,  as  tenant  in 
tail  under  the  will,  and  that  they  were  not  bound  to  dlsco?er  the  personal  estate, 
unUl  the  plaintiff  had  established  his  title.  Exceptions  having  been  taken  to  the 
answer,  and  allowed  by  tlie  master,  on  exception  to  his  report,  the  exceptions  to  tlie 
answer  were  overruled ;  the  court  distinguishmg  this  case,  which  showed  a  prima 
facie  title  in  the  defendant,  the  son  of  the  nephew,  from  a  mere  denial  of  the  plain- 
tiff's title.  So,  when  a  biU  claimed  the  tithe  of  rabbits  on  an  alleged  custom,  and 
the  defendant  denied  the  custom,  it  was  determined,  that  the  defendant  was  not 
bound  to  set  forth  an  account  of  the  rabbits,  alleged  to  be  tithable.  And  a  like  de- 
termination was  made  upon  a  claim  of  wharfage  against  common  right,  the  title  not 
having  been  established  at  law.  But  where  a  discovery  is  in  any  degree  connected 
with  the  title,  it  should  seem,  that  a  defendant  cannot  protect  himself  by  answer  from 
making  the  discovery  ;  and  in  tlie  case  of  an  account  required,  wholly  independent 
of  the  title,  the  court  has  declined  laying  down  any  general  rule ;  deciding,  ordinarily, 
npon  the  circumstances  of  the  particular  case.  Thus,  to  a  bill  stating  a  partnership, 
and  seeking  an  account  of  transactions  of  the  alleged  partnership,  the  defendant  by 
his  answer  denied  the  partnership,  and  declined  setting  forth  the  account  required, 
insisting,  that  the  plaintiff  was  only  his  servant ;  and  the  court,  conceiving  the  ac- 
count sought  not  to  be  material  to  the  title,  overruled  exceptions  to  the  answer  for 
not  setting  forth  the  account  And,  where  a  plea  has  been  ordered  to  stand  for  an 
answer,  with  liberty  to  except  to  it,  as  an  insufficient  answer,  the  court  has  sometimes 
limited  the  power  of  excepting,  so  as  to  protect  the  defendant  from  setting  forth 
accounts,  not  material  to  the  plaintiff's  title,  where  that  title  has  been  very  doubtful." 
Mitf.  £q.  PI.  by  Jeremy,  310-813.  See  Hare  on  Discoveiy,  247-2()0,  298-300.  See 
also  Cooper,  £q.  PI.  316,  316  ;  Ante,  §  681  a. 

1  Portarlington  o.  Soulby,  7  Sim.  28 ;  Ovey  v,  Leighton.  2  Sim.  &  Stu.  234 ;  Gor- 
don V.  Shaw,  14  Sim.  393;  Ante,  §  603,  810.  But  see  Ante,  §  846,  847,  where  the 
present  countervailing  rule  of  the  Supreme  Court  is  stated ;  Post  §  851.  [There 
seems  to  be  no  exception  to  the  rule,  that  a  defendant  who  consents  to  answer  the 
biU  must  do  so  fully,  unless  where  the  party  demurs  to  a  portion  of  it,  for  special 
reasons,  or  pleads.  Thus  where  the  bill  charged  the  defendant  both  in  the  capacity 
of  surviving  partner  and  of  executor  de  son  tort,  he  cannot  refuse,  if  he  has  not  de- 
murred, to  answer  in  one  capacity,  on  the  ground  that  the  plaintiff  is  not  entitled  to 
claim  such  answer,  but  must  answer  fully,  in  both  capacities ;  and  by  submitting  to 
answer  he  renders  himself  liable  not  only  as  to  the  accounts  of  the  estate  so  received 
by  him,  but  also  as  to  the  partnership  dealings.  Leigh  v.  Birch,  32  Beav.  399.  And 
accordingly  when  the  defendant  put  in  an  answer  to  part  of  the  bill,  it  was  held  tliat 
he  had  thereby  admitted  the  plaintiff's  capacity  to  sue.  and  that  he  could  not  by  de- 
murrer to  the  part  of  the  bill  not  answered,  raise  the  issue  of  the  plaintiff's  capacity 
to  sue.  Gilbert  v,  Lewis,  1  DeG.  J.  &  S.  38.  And  where  a  defendant  having  several 
times  obtained  an  extension  of  time  to  answer,  filed  at  last  a  document  stating  that 
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other  hand,  it  is  equally  clear,  that  the  statute  of  limitationa 
and  lapse  of  time  may  be  relied  upon  as  a  defence  by  answer,  as 
well  as  by  plea  and  demurrer.^  (a) 

§  848.  We  shall  now  proceed  to  the  consideration  of  the  nature 
and  form  of  an  answer,  premising,  however,  that,  where  there 
are  several  defendants,  each  is  entitled,  if  he  chooses  (subject  to 
an  ultimate  question  as  to  costs,  if  the  proceeding  is  oppressive), 
to  put  in  a  separate  answer,  although  they  have  a  common  de- 
fence. But,  under  the  latter  circumstances,  it  is  most  common 
%  for  them  to  put  in  a  joint  answer. '  It  may  also  be  here  added, 
that  a  defendant  need  not  generally  answer  to  any  part  of  the 
charges  of  a  bill,  except  what  apply  to,  or  concern  himself.' 

§  849.  And,  in  the  first  place,  in  relation  to  the  nature  of  an 
answer.  An  answer  generally  controverts  the  facts  stated  in 
the  bill,  or  some  of  them,  and  states  other  facts  to  show  the 
rights  of  the  defendant  in  the  subject  of  the  suit  But  some- 
times it  admits  the  truth  of  the  case  made  by  the  bill,  and, 
either  with,  or  without  stating  additional  .facts,  submits  the 
questions,  arising  upon  the  case  thus  made,  to  the  judgment  of 
the  court.  ^  If  an  answer  admits  the  facts  stated  in  the  bill,  or 
such  as  are  material  to  the  plaintiff's  case,  and  states  no  new 

he  could  not  answer  in  the  Rbsence  of  information,  for  which  he  had  tent  to  the 
continent,  but  which  he  had  been  unable  to  obtain ;  on  motion  the  document  was 
ordered  to  be  taken  ofF  the  file,  and  the  defendant  ordered  to  pay  the  costs  of  the 
motion,  and  aU  other  costs  occasioned  by  filing  such  an  answer.  Financial  Corpora- 
tion r.  Bristol  &  North  Somerset  Railway,  L.  R.  8  Eq.  422.] 

1  Ante,  §  608,  751 ;  2  Story,  Eq.  Jar.  $  1520. 1521.  See  also  Cholmondeley  v. 
Clinton,  2  Jac  &  Walk.  1, 188-152;  Elmendorf  o.  Taylor,  10  Wheat.  168;  Piatt  o. 
Vattier,  9  Peters,  405,  416,  417;  Boone  v.  Cliiles,  10  Peters,  177.  [Where  tlie  de- 
fendants had,  by  affidavit,  raised  questions  of  lapse  of  time  and  acquiescence  as  a 
bar  to  a  suit  against  them,  but  had  not  answered  or  pleaded  to  the  bill,  they  were 
allowed  to  plead  the  statute  of  limitations,  ore  lenus,  at  the  bar.  Green  v.  Snead,  80 
Bear.  281.  This  indulgence  would  probably  be  extended  only  to  particular  classes 
of  suitors,  who  are  exempted  from  answering  the  bill,  upon  special  grounds.] 

^  Van  Sandan  v.  Moore,  1  Russ.  441 ;  a.  c.  2  Sim.  &  Stu.  500;  [Davis  v.  Davidson, 
4  McLean,  186.  In  what  cases  it  is  proper  for  several  defendants,  who  appear  by  the 
same  solicitor,  to  put  in  separate  answers,  see  Pentz  v.  Hawley,  2  Barb.  Ch.  552.] 

'  Mitf.  Eq.  PI.  by  Jeremy,  809  note  (m) ;  Cooper,  Eq.  PI.  815 ;  Newman  r.  God- 
frey, 2  Bro.  Ch.  882 ;  Gresley  on  Evid.  17, 18 ;  Hare  on  Discovery,  160-162. 

*  Mitf.  Eq.  PI.  by  Jeremy,  15, 16. 


(a)  Pierce  v.  McClellan,  03  HI,  245w  thereafter  set  up  in  the  answer.  Snow 
Laches  as  a  defence  is  not  waived  by  v.  Boston  Blank  Book  Manuf.  Co.  163 
withdrawing  a  demurrer,  but  may  be     Mass.  456. 
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facts,  or  such  only  as  the  plaintiff  is  willing  to  admit,  no  further 
pleading  is  necessary.  The  answer  is  considered  as  true;  and 
the  court  will  decide  upon  it  ^  But,  if  the  answer  does  not  ad- 
mit all  the  facts  in  the  bill  material  to  the  plaintiff's  case,  or 
states  any  fact,  which  the  plaintiff  is  not  disposed  to  admit,  the 
truth  of  the  answer,  or  of  any  part  of  it,  may  be  denied ;  and  the 
8ufl5ciency  of  the  bill  to  ground  the  plaintiff's  title  to  the  relief, 
which  he  prays,  may  be  asserted  by  a  replication,  which,  in  this 
case,  also  concludes  the  pleadings  according  to  the  present 
practice  of  the  court' 

§  849  a.  An  answer,  which  contains  facts,  which  are  not  re- 
sponsive to  any  allegations  or  interrogatories  in  the  bill,  is  not 
evidence  for  the  defendant;  but  the  facts  must  be  established 
by  him,  if  material,  by  independent  proof,  (a)  It  is  otherwise, 
where  the  answer  is  responsive  to  the  bill ;  for  in  such  a  case  it 
is  evidence  for  the  defendant,  and  the  plaintiff  must  overcome 
it  by  the  counter  evidence  of  two  witnesses,  or  of  one  witness, 
and  strong  circumstances  in  corroboration,  otherwise  it  will 
prevail.®  (6) 

^  Mitf .  £q.  PI.  by  Jeremy,  15, 16. 

«  Ibid. 

s  2  Story,  £q.  Jar:  §  1528, 1529,  and  cases  there  cited ;  Bank  of  United  States  v, 
Beverly,  1  How.  184;  s.  o.  17  Peters,  127;  Flagg  i;.  Mann,  2  Snmner,  486;  Daniel 
V,  Mitchell,  1  Story,  172,  188;  Union  Bank  of  Georgetown  v,  Geary,  5  Peters,  99; 
Clark  V,  Van  Riemsdyk,  9  Cranch,  153,  160. 


(a)  The  absence  of  a  replication  does 
not  affect  this  rule.  Gunnell  v.  Bird,  10 
Wall.  S04 ;  Ck>rbus  v.  Teed,  69  111.  205. 

(6)  Seitz  V.  Mitchell,  94  U.  S.  580; 
Beals  V.  Blinois,  M.  &  T.  R.  Co.  183  U.  S. 
290 ;  Bell  v.  Farmers'  Deposit  Nat  Bank, 
131  Penn.  St.  818;  Gleghome  r.  Gleg- 
home,  118  Id.  888 ;  Eaton's  Appeal,66  Id. 
483 ;  Bell  i;.  Moon,  79  Va.  841 ;  Bellows 
V,  Stone,  18  N.  H.  475 ;  Comstock  v.  Her- 
ron,  45  Fed.  Rep.  660.  The  statement 
of  the  text  does  not  apply  to  a  plea. 
Farley  v.  Kittson,  120  U.  S.  303.  An  an- 
swer upon  oath  is  not  evidence  for  the 
defendant  which  must  be  orercome  by 
two  witnesses,  in  the  following  cases  : 

(1.)  As  to  new  ayerments,  or  matters 
in  avoidance  or  discharge.  Banks  v.  Man- 
chester, 128  U.  S.  244 ;  Clements  v.  Moore, 


6  Wall  299;  Hart  v.  Ten  Eyck,  2  Johns. 
Ch.  62 ;  Seitz  v,  Mitchell,  94  U.  S.  580 ; 
Bellows  V.  Stone,  18  N.  H.  465 ;  Roberts 
V,  Birgess,  20  N.  J.  Eq.  189 ;  Ingersoll  v, 
Stiger,  46  Id.  511;  Buchanan  v.  Bo- 
chanan,  72  Ala.  55 ;  New  England  Bank 
V.  Lewis,  8  Pick.  118;  Cecil  v.  Cecil,  19 
Md.  72;  Roberts  v.  Stigleman,  78  HL 
120. 

(2.)  As  to  matters  in  respect  to  which 
the  answer  is  absurd  or  contradictory  in 
itself,  or  so  sets  forth  the  circumstances 
as  to  make  the  allegations  of  the  bill 
more  probable  and  entitled  to  greater 
credit.  East  India  Co.  v.  Donald,  9  Yes. 
275 ;  Cunningham  v.  Freeborn,  8  Paige, 
557 ;  Barraque  o.  Siter,  4  English,  545 ; 
Brown  v.  Brown,  10  Yerger,  84 ;  Stevens 
V.  Post,  12  N.  J.  Eq.  408.    Hence  an  an- 
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§  850.  An  answer  in  cases,  where  relief  is  sought^  properly 
consists  of  two  parts ;  and  in  fact,  performs  a  double  office.    It 


swer  which  denies  the  deliyery  of  a  deed, 
alleged  in  the  bill,  yet  admits  &cts  suffl- 
cient  to  constitute  a  legal  delivery,  simply 
denies  the  law,  and  is  ineffectual.  Adams 
«r.  Adams,  21  Wall  186;  Nichol  v,  Darid- 
son  County,  8  Tenn.  Ch.  647. 

(8.)  When  the  answer  is  not  direct, 
positive,  and  nnequirocal  in  its  denials 
or  explanations.  Le  Neve  r.  Le  Neve, 
1  Ves.  66 ;  Famsm  9.  Brooks,  9  Pick.  212, 
260 ;  Morse  v.  Hill,  186  Blass.  60;  Phillips 
V.  Richardson,  4  J.  J.  Marsh.  212 ;  Lyon 
V.  Hunt,  11  Ala.  296. 

(4.)  When  the  answer  is  on  informa- 
tion and  belief.  Robinson  v.  Mandell, 
8  Cliff.  169  ;  Atlantic  Ins.  Co.  o.  Wilson, 
6  R.  L  479  ;  Loomis  v.  Fay,  24  Vt.  240; 
Town  V.  Needham,  8  Paige,  646;  Mo- 
Guffie  r.  Planters'  Bank,  Freem.  (Miss.) 
883 ;  Carpenter  v.  Edwards,  64  Miss.  696. 
See  Carrick  v.  Prater,  10  Humph.  270 ; 
Pierson  v.  Ryerson,  6  N.  J.  £q.  196. 

(6.)  When  the  answer  itself  shows,  or 
it  is  apparent  from  the  defendant's  situa- 
tion or  condition,  that,  though  the  answer 
is  positive,  he  swears  to  matters  of  which 
he  could  not  have  personal  knowledge. 
Watson  V.  Palmer,  6  Pike,  501 ;  Fryrear 
V.  Lawrence,  6  Oilman,  826 ;  Garrow  v. 
Carpenter,  1  Porter,  860;  Lawrence  v, 
Lawrence,  21  N.  J.  Eq.  817. 

(6.)  When  an  answer  upon  oath  is 
discredited  as  to  one  point,  its  efiect,  as 
evidence,  as  to  the  other  points,  is  im- 
paired or  destroyed,  according  to  the 
circumstances  of  the  case.  Forsyth  r. 
Clark,  3  Wend.  687 ;  Roundtree  v.  Gor- 
don, 8  Mo.  19 ;  Young  v.  Hopkins,  6  T. 
B.  Mon.  18.  Evidence,  however,  of  the 
defendant's  reputation  for  veracity  is 
not  admissible  to  impeach  his  sworn  an- 
swer in  chancery.  Brown  v.  Bulkley,  14 
N.  J.  Eq.  294 ;  Butler  r.  Catling,  1  Root, 
310;  Salmon  u.  Clagett,  8  Bland,  126; 
Fant  V.  Miller,  17  Gratt.  187.  But  see 
Miller  v.  Tolleson,  Harper,  Eq.  146.  But 
evidence  of  admissions  by  the  defendant 
inconsistent  with  his  answer,  are  admis- 


sible to  overcome  it,  if  proved  by  two  or 
more  witnesses.  Petty  v.  Taylor,  6  Dana, 
608;  Gillett  v.  Bobbins,  12  Wis.  319; 
Love  V.  Braxton,  6  Call,  687. 

(7.)  When  the  defendant,  in  an  an- 
swer upon  oath,  professes  ignorance  of 
any  or  all  the  matters  alleged  in  the  bill, 
the  plaintiff  is,  at  most,  required  only  to 
prove  such  matters.  Druiy  v.  Conner, 
6  Har.  ft  J.  288 ;  Brown  v.  Pierce,  7  Wall 
206,  211,  212;  Williamson  v.  McConnell, 
4  Dana,  464 ;  Harlan  v.  Wingate,  2  J.  J. 
Marsh,  188 ;  Paulding  v.  Watson,  21  Ala. 
279.  Such  allegations  in  an  answer 
would  usually  be  regarded  as  ineffect- 
ual, and  amount  to  an  admission,  where 
the  matters  are  presumably  within  the 
defendant's  personal  knowledge,  and  are 
so  charged  in  the  bilL  See  Mead  v.  Day, 
64  Miss.  68 ;  Bnrlew  p.  Quarrier,  16  W. 
Va.  108;  Post,  §  864,  868  6.  So  the 
plaintiff  must  prove  all  the  material  alle- 
gations of  his  bill  which  are  neither  ad- 
mitted or  denied  in  the  answer.  Glos  v. 
Randolph,  138  111.  197. 

(8.)  When  the  answer  denies  legal 
conclusions.    Gainer  v.  Russ,  20  Fla.  167. 

It  is  evident  that  an  answer  upon  oath 
is  not  equivalent,  as  evidence,  to  two 
witnesses,  since  the  counter  evidence  of 
two  witnesses  will  overcome  it,  though 
the  plaintiff  has  the  burden  of  proof. 
See  Morrison  v.  Stewart,  24  111.  24 ;  Veile 
V.  Blodgett,  49  Vt  270;  Vigel  v.  Hopp, 
104  U.  S.  441.  As  to  the  corroborating 
circumstances,  which,  with  one  witness, 
will  overcome  an  answer  under  oath,  see 
Only  V.  Walker,  3  Atk.  407 ;  American 
File  Co.  V.  Garrett,  110  U.  8.  288 ;  Mor- 
rison V.  Durr,  122  U.  &  -618;  Field  v. 
Wilbur.  49  Vt.  167 ;  Gould  v.  Williamson, 
21  Maine,  278 ;  Parker  v.  Phetteplace,  1 
Wall.  684;  Brittin  t;.  Crabtree,  20  Ark. 
300;  Robinson  v.  Hardin,  26  Ga.  344; 
Durham  v.  Taylor,  29  Ga.  166;  Presch- 
baker  p.  Feaman,  32  111.  476 ;  Deimel  v. 
Brown  (111.),  21  Atl.  44;  Pickering  p. 
Day,    3    Houston,   474;    Thomason   v- 
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consists,  first,  of  the  defence  of  the  defendant  to  the  case  made 
by  the  bill ;  and  secondly,  of  the  examination  of  the  defendant 
on  oath,  as  to  the  facts  charged  in  the  bill,  of  which  a  dis- 
covery is  sought,  and  to  which  interrogatories  are  usually  ad- 
dressed.^ It  combines  together,  therefore,  two  proceedings, 
which  in  the  Civil  Law  are  completely  separated;  and  which 
also  are  separated  in  the  practice  of  the  ecclesiastical  courts, 
although  not  always  in  the  courts  of  admiralty.^  In  the  Civil 
Law,  as  we  have  seen,  the  defendant  first  puts  in  his  defensive 
allegation  to  the  claim  made  by  the  plaintiff;  and,  after  an 
answer  to  that  is  put  in,  the  plaintiff  propounds,  in  a  sort  of 
supplemental  libel,  called  the  libellus  articulatuSj  his  inter- 
rogatories respecting  the  charges  made  in  the  positions  of  the 
plaintiff,  as  they  are  called  (that  is,  in  his  bill  of  complaint) ; 
and  the  defendant  then  responds  to  those  interrogatories.^  In 
the  ecclesiastical  courts,  where  also  the  defendant  is  required  to 
make  an  answer  or  discovery  upon  oath,  the  answer  to  the  inter- 
rogatories is  in  a  wholly  distinct  instrument  from  the  responsive 
allegation  (as  it  is  called)  to  the  libel,  which  contains  the  de- 
fence of  the  defendant.*  In  a  bill  in  equity,  both  of  these  dis- 
tinct parts  are  united  in  one  instrument,  called  an  answer.     And 


1  Mitf.  Eq.  PL  by  Jeremy,  16, 16. 

s  Gilb.  For.  Rom.  00,  91,  218;  Ante,  §  39;  Greslej  on  Evid.  16. 
s  Gilb.  For.  Rom.  90,  91,  218;  Ante,  §  89. 

*  Greslej  on  Evid.  16 ;  Hare  on  Discovery,  228-228 ;  Wifoum  on  DiscoYery,  Ist 
ed.  11,  94, 113, 114 ;  Id.  2d  ed.  10,  11, 18,  261-268,  298-824 ;  Ante,  §  39  and  note. 


Smithson,  7  Porter,  144.  A  sworn  state- 
ment required  by  law  may  be  evidence 
equal  to  the  testimony  of  one  witness  in 
the  plaintiflTs  favor.  Rowley's  Appeal, 
115  Penn.  St.  150.  In  a  cause  heard 
upon  bill  and  answer,  all  material, 
proper  and  relevant  averments  of  fact 
in  the  answer,  are  accepted  as  true, 
whether  responsive  to  the  bill  or  inde- 
pendent matters  of  defence.  Mazet  v, 
Pittsburgh,  137  Penn.  St.  548;  Perkins 
r.  Nichols,  1 1  Allen,  542 ;  American  Car- 
pet Linen  Co.  v.  Chipman,  146  Mass. 
885 ;  Davenport  v.  Auditor  Greneral,  70 
Mich.  192.  The  weifflit  of  a  defendant's 
answer  under  oath  to  a  bill  in  which  his 
oath  is  not  waived,  is  not  affected  by  an 


amended  bill  afterwards  filed  and  waiv- 
ing such  oath.  Tlirockmorton  v.  Throck- 
morton, 86  Va.  768.  Although  the  an- 
swer of  one  defendant  is  not  evidence 
against  a  co-defendant,  unless  the  latter 
adopts  it ;  Hanover  Nat.  Bank  v.  Klein, 
64  Miss.  141 ;  or  unless  their  relations  to 
each  other  are  such  that  tlie  admissions 
of  one  are  competent  evidence  against 
the  other :  McElroy  v,  Ludlum,  32  N.  J. 
Eq.  828;  yet  the  answer  of  one  de- 
fendant, if  responsive  to  the  bill,  enures 
to  the  benefit  of  his  co-defendants,  and. 
if  established,  precludes  the  granting  of 
relief  against  any  of  them.  Salmon  v. 
Smith,  58  Miss.  399;  State  v,  Columbia. 
12  8.  C.  370. 
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this  ambiguity  in  the  use  of  the  word,  answer,  importing  this 
double  sense  and  office,  has  sometimes  led  to  erroneous  decisions, 
and  to  no  small  confusion  in  language.^  (a) 

§  851.  There  are  many  cases  in  which  a  defendant  cannot  avail 
himself  of  his  defence,  in  any  other  form  than  by  an  answer. 
Thus,  if  a  defence,  which  can  be  made  to  a  bill,  consists  of  a 
variety  of  circumstances,  so  that  it  is  not  proper  to  be  offered  by 
way  of  plea;  or  if  it  is  doubtful,  whether,  as  a  plea,  it  will  hold; 
the  defendant  may  set  forth  the  whole  by  way  of  answer,  and 
pray  the  same  benefit  of  so  much  as  goes  in  bar,  as  if  it  had  been 
pleaded  to  the  bill.'  Or,  if  the  defendant  can  offer  a  matter  of 
plea,  which  would  be  a  complete  bar;  but  he  has  no  occasion  to 
protect  himself  from  any  discovery  sought  by  the  bill,  and  can 
offer  circumstances,  which  he  conceives  to  be  favorable  to  his 
case,  and  which  he  could  not  offer  together  with  a  plea,  he  may 
set  forth  the  whole  matter  in  the  same  manner.^  Thus,  if  a 
purchaser  for  a  valuable  consideration,  clear  of  all  charges  of 
fraud  or  notice,  can  offer  additional  circumstances  in  his  favor, 
which  he  cannot  set  forth  by  way  of  plea,  or  of  answer  in  support 
of  a  plea,  such  as  the  expending  of  a  considerable  sum  of  money 
in  improvements  with  the  knowledge  of  the  plaintiff;  it  may  be 
more  prudent  to  set  out  the  whole  by  way  of  answer,  than  to  rely 
on  the  single  defence  by  way  of  plea;  unless  it  is  material  to 
prevent  the  disclosure  of  any  circumstance  attending  his  title.* 
For  a  defence  which,  if  insisted  on  by  a  plea,  would  protect  the 
defendant  from  a  discovery,  will  not  in  general  do  so,  if  offered 
by  way  of  answer.* 

§  852.  An  answer  must  be  full  and  perfect  to  all  the  material 

1  Ibid. 

'  Mitf.  Eq.  PI.  by  Jeremy,  908.  Where  a  defendant,  neither  pleading  nor  de- 
murring to  any  part  of  a  bill,  answers  it,  whether  sufficiently  or  insufficiently,  he  is 
generally  thenceforth  precluded  fVom  filing  a  plea  in  the  suit,  notwithstanding  the 
bill  be  amended.    Esdalle  v.  Molyneux,  2  Coll.  696. 

s  Ibid. 

«  Mitf.  £q.  PL  by  Jeremy,  908,  900 ;  Wigram  on  Disoovery,  Ist  ed.  191-198 ;  Id. 
2d  ed.  190-202 ;  Ante,  §  846,  847. 

'  Ibid.  But  see  Rules  in  Equity  of  the  Supreme  Court  of  the  United  States, 
1842,  Rule  89 ;  Ante,  §  846,  847.     

(a)  Barton  (1  Ch.  Prac.  p.  888)  di-  tinct  and  categorical  answer  to  the  bill ; 

Yidcs  the  answer  as  follows:  (1.)  The  (4.)  a  general  traverse  or  denial  of  the 

caption;  (2.)  the  demurrer  and  reserra-  averments  of   the  bill;   and   (5.)   the 

Uon  of  exceptions  to  the  bill ;  (9.)  a  dit-  conclusion. 
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allegations  in  the  bill.  It  must  confess,  avoid,  deny,  or  traverse 
all  the  material  parts  of  the  bill.^  It  must  state  facts,  and  not 
arguments.'  It  is  not  sufficient  that  it  contains  a  general  denial 
of  the  matters  charged ;  but  there  must  be  an  answer  to  the  sift- 
ing inquiries  upon  the  general  subject^  (a)    It  should  also  be  cer- 

1  Com.  Dig.  Chanceiy,  K.  2;  Pr.  Reg.  in  Chan.  6. 

«  Cooper,  Eq.  PI.  818. 

*  Cooper,  £q.  PI.  818 ;  Mountford  v.  Taylor,  6  Yes.  792;  Hepburn  v.  Durand,  1 
Bro.  Ch.  608 ;  Prout  v.  Underwood,  2  Coz,  186 ;  [Miles  o.  Miles,  7  Foster, 447.]  Upon 
this  subject,  Mr.  Daniell  says :  "  It  may  be  observed,  that  where  the  bill  asked, 
whether,  on  the  marriage  of  a  person,  a  settlement  of  the  property  of  his  wife  was 
not  executed,  an  answer,  that  no  settlement  of  any  property  was  executed  at  the 
marriage  of  the  person  mentioned,  was  held  to  be  insufficient ;  Sir  John  Leach,  rice- 
chancellor,  being  of  opinion,  that  although  it  is  true,  that  the  general  answer  in  the 
above  case  included  in  it  an  answer  to  the  particular  inquiry,  yet  such  a  mode  of  an- 
swering might,  in  some  cases,  be  resorted  to,  in  order  to  escape  from  a  material  dis- 
covery. It  is  right,  however,  to  notice  that  in  a  recent  case  in  the  Court  of  Exchequer, 
the  proposition  laid  down  by  Sir  John  Leach  was  considered  as  too  general ;  and  it 
was  held,  that  although  the  maxim  that  dolus  latet  in  generalibus  is  applicable  in  some 
cases,  it  is  not  so  in  alL  In  that  case  the  biU  inquired  whether  the  defendant  had 
not  now,  or  whether  he  had  not  at  some  time,  and  when,  in  his  possession,  custody, 
or  power,  four  books  which  were  specified  in  the  bill  ?  The  defendant  denied  that 
he  had  in  his  possession  or  power  the  four  books  in  the  bill  mentioned,  or  that  he 
had  then  or  ever  had  any  books  relating  to  the  matters  inquired  after  by  the  bill, 
save  and  except  those  set  forth  in  his  schedule ;  and  upon  an  exception  being  taken 
to  the  answer,  the  court  held  it  to  be  sufficient.  There  can  be  no  doubt,  however, 
that  the  policy  of  proceedings  in  this  court  is,  that  a  general  denial  is  not  enough, 
but  there  must  be  an  answer  to  sifting  inquiries  upon  the  general  question ;  and  the 
advantage  of  such  policy  is  strongly  illustrated  by  the  circumstance  referred  to  in 
Hepburn  v.  Durand.  In  that  case,  the  defendant,  Mr.  Durand,  was  interrogated  by 
the  bill,  whether  he  had  not  received  certain  sums  of  money,  specified  in  the  bill,  in 
the  character  of  a  ship's  husband.  In  his  answer,  he  swore  that  he  had  not  received 
any  sums  of  money  whatever,  except  those  set  forth  in  the  schedule  to  his  answer, 
in  which  schedule  the  sums  specified  in  the  bill  were  not  comprised  but  he  did  not 
otherwise  answer  the  interrogatory.  On  exceptions  being  taken  to  the  master's  re- 
port upon  the  sufficiency  of  the  answer,  Lord  Thurlow  declared  himself  to  be  of 
opinion,  that  a  man  could  not  deny,  generally,  particular  charges  which  tended  to 
fidsify  such  general  denial,  and  therefore  held  the  answer  insufficient ;  and  it  appears 
by  a  note  of  the  reporter,  that  it  turned  out,  in  point  of  fact,  that  Mr.  Durand  after- 
wards recollected  the  receipt  of  the  particular  sums,  and  admitted  them  by  his  fur- 
ther answer.  But  although  the  court  requires,  that  all  the  particular  inquiries  should 
be  answered,  as  well  as  the  general  question,  it  will  be  no  objection  to  the  answer  to 
the  particular  interrogatory,  that  the  defendant  has  not  answered  it  so  particularly 
as  to  meet  it  in  all  its  terms,  provided  it  is  with  reference  to  the  charge  upon  which 
the  interrogatory  is  founded,  and  the  object  of  the  bill  fairly  and  substantially  an- 


(a)   Place  v.  Providence,  12  R.  I.  1.  swer  cannot  be  sworn  to,  and  discovery 

In  Massachusetts,  since  the  passage  of  can  only  be  had  by  interrogatories  to 

the  St.  of  1883,  Ch.  228,  §  10,  upon  a  the  defendant,  as  in  an  action  at  law 

creditor's  bill,  which  asks  relief,  the  an-  Amy  v.  Manning,  149  Mass.  487. 
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tain  in  its  allegations,  as  far  as  practicable.  ^  To  so  much  of  the 
bill,  as  it  is  necessary  and  material  for  the  defendant  to  answer, 
he  must  speak  directly  and  without  evasion;  and  he  must  not 
merely  answer  the  several  charges  literally ;  but  he  must  confess 
or  traverse  the  substance  of  each  charge.*  Thus,  if  a  defendant 
is  charged  with  having  in  his  possession,  custody,  or  power, 
books,  papers,  or  writings,  &c. ,  a  statement  in  his  answer  that 
there  are  certain  books,  papers,  or  writings,  &c.,  in  the  West  In- 
dies, the  particulars  of  which  he  is  unable  to  set  forth,  without 
any  answer  as  to  the  fact,  whether  they  are  in  the  defendant's  pos- 
session, custody,  or  power,  will  be  insufficient;  for  if  the  defend- 
ant admits  the  books,  &c.,  to  be  in  his  possession,  custody,  or 
power,  the  plaintiff  may  make  a  motion  calling  upon  the  defend- 
ant to  produce  them ;  and  the  court  will,  upon  such  motion,  order 
them  to  be  brought  in  within  a  reasonable  time.^  And  so,  where 
a  defendant  stated  in  his  answer  that  he  had  not  certain  books, 
papers,  and  writings,  in  his  possession,  custody,  or  power,  be- 
cause they  were  coming  over  to  this  country,  it  was  held,  that 
they  were  in  his  power,  and  that  the  defendant  ought  to  have  so 
stated  in  his  answer.*  It  may  be  observed  here,  that  where  books, 
papers,  or  writings,  are  in  the  custody  or  hands  of  the  defend- 
ant's solicitor,  they  are  considered  to  be  in  the  defendant's  own 
custody  or  power,  and  should  be  stated  to  be  so  in  his  answer.* 
So,  generally,  all  the  books,  papers,  and  documents  which  the 
defendant  has  a  right  to  inspect,  provided  he  can  enforce  that 
right,  are  deemed  to  be  in  his  power.®    And,  wherever  there  are 

•wered.  It  is  also  to  be  noticed,  that  if  any  of  the  particular  inquiries  are  as  to  mat- 
ters which  are  totally  immaterial  to  the  case,  the  defendant  need  not  answer  them. 
Thus,  where  a  bill  required  the  defendant  to  set  forth,  whether  certain  bonds  were 
not  given  for  a  yaluable  and  bona  fide  consideration,  and  if  not,  for  what  considera- 
tion they  were  given;  and  the  defendant  denied,  that  such  bonds  (if  given)  were 
given  for  a  valuable  and  h<ma  fide  consideration,  but  did  not  answer  as  to  any  other 
consideration ;  the  Court  of  Exchequer  held  that  the  question  need  not  be  answered, 
because  the  law  knows  of  no  other  consideration  than  a  bona  fide  consideration.'* 
2  Dan.  Ch.  Prac.  260,  261;  BaUy  v.  Kenrick,  13  Price,  291 ;  Daniel  v.  Bishop,  13 
Price.  16. 

1  1  Mont.  Eq.  PI.  184.  «  Mitf.  Eq.  PI.  by  Jeremy,  809,  810. 

s  2  Dan.  Ch.  Frac.  258,  259;  Farquharson  v.  Balfour,  Turn.  &  Buss.  190. 

*  Ibid.  5  2  Dan.  Ch.  Prac.  260. 

0  Taylor  v.  Bundell,  1  Phill.  222, 226.  [Where  the  defendant  in  his  answer  stated 
that  the  books,  concerning  which  the  interrogatories  were  made,  were  in  the  joint 
custody  of  himself  and  of  his  copartners,  and  that  he  had  asked  permission  to  inspect 
and  make  extracts  fh)m  the  books  to  enable  him  to  comply  with  the  interrogatories, 
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particular  precise  charges,  they  must  be  answered  particularly  and 
precisely,  and  not  in  a  general  manner,  although  the  general  an- 
swer may  amount  to  a  full  denial  of  the  charges.^  Thus,  where 
a  bill  required  a  general  account,  and  at  the  same  time  called 
upon  the  defendant  to  set  forth,  whether  he  had  received  particu- 
lar sums  of  money,  specified  in  the  bill,  with  many  circum- 
stances respecting  the  times  when,  and  of  whom,  and  on  what 
accounts,  such  sums  had  been  received ;  it  was  determined,  that 
setting  forth  a  general  account  by  way  of  schedule  to  the  an- 
swer, and  referring  to  it  as  containing  a  full  account  of  all  sums 
of  money  received  by  the  defendant,  was  not  sufficient.  And 
the  plaintiff  having  excepted  to  the  answer  on  this  ground,  the 
exception  was  allowed ;  the  court  being  of  opinion,  that  the  de- 
fendant was  bound  to  answer  specifically  to  the  specific  charges 
in  the  bill ;  and  that  it  was  not  sufficient  for  him  to  say  gener- 
ally, that  he  had  in  the  schedule  set  forth  an  account  of  all  sums 
received  by  him.^ 

§  852  a.  Although  the  defendant  by  his  answer  denies  the 
title  of  the  plaintiff,  yet  in  many  cases  he  must  make  a  dis- 
covery prayed  by  the  bill,  although  not  material  to  the  plaintiff's 
title,  and  although  the  plaintiff,  if  he  has  no  title,  can  have  no 
benefit  from  the  discovery.'  As  if  a  bill  is  filed  for  tithes,  pray- 
but  that  hiB  copartners  had  refused  to  permit  him  to  do  so,  it  was  held  insufficient, 
since  the  defendant  had  not  stated  any  contract  between  himself  and  his  copartners 
which  prevented  him  from  inspecting  the  books  and  making  extracts  from  them 
without  their  permission.  Stuart  v.  Bute,  12  Sim.  460.  See  Reid  v.  Langlois,  1  Mac. 
&  Gord.  627 ;  Gljn  v,  Caulfeild,  3  Id.  468,  where  the  subject  is  examined  at  length, 
how  far  a  party  may  decline  to  produce  documents,  on  the  ground  that  they  are  in 
the  custody  of  another,  (a)] 

1  Mitf .  Eq.  PI.  by  Jeremy,  800,  810 ;  Cooper,  Eq.  F1.  814 ;  Hepburn  v,  Dorand,  1 
Bro.  Ch.  508. 

>  Ibid ;  Gresley  on  Eyid.  17, 21 ;  Wigram  on  Discorery,  1st  ed.  Ill  and  note  (g) ; 
Id.  2d  ed.  286,  note  (t).  An  answer  which  is  manifestly  evasive,  may  be  considered 
as  no  answer,  and  will  be  liable  to  be  taken  off  the  files  of  the  court  Thomas  v.  Leth- 
bridge,  9  Yes.  468;  Smith  s.  Serle,  14  Yes.  416. 

•  Mitf.  Eq.  PL  by  Jeremy,  810;  [Swinbome  v.  Nelson,  16  Beav.  416.  In  this 
case  the  master  of  the  rolls  (Sir  John  Romilly)  observed:  '*  The  question  that  arises 
in  this  case  is,  whether  the  defendant  has  sufficiently  answered  the  plaintiff's  bilL 
The  plaintiff  is  possessed  of  a  patent  for  the  manufacture  of  isinglass,  and  he  charges 
the  defendant,  who  is  a  manufacturer  of  isinglass,  with  having  infHnged  his  patent, 
and  he  asks  for  an  account  of  the  defendant's  dealings  and  transactions,  and  seeks  to 
make  him  answerable  for  the  profits  made  by  him  in  his  manufacture  of  his  isinglass. 


(a)  See  Hadley  v.  McDougall,  L.  R.  7  Ch.  812;  Eettlewell  v.  Barstow,  Id.  686. 
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ing  a  discovery  of  the  quantity  of  land  in  the  defendant's  posses- 
sion, and  of  the  value  of  the  tithes,   although  the  defendant 

according  to  the  prooets  disooTered  by  the  plaintiff.  The  interrogatories  in  qneition 
relate  to  these  dealings  and  transactions  of  the  defendant,  and  the  profits  made  by 
him  in  his  business.  The  defendant  admits  that  he  has  not  answered  these  interroga- 
tories, but  he  contends  that  he  is  not  bound  to  answer  tliem,  and  he  rests  his  defence 
on  this  principle :  —  that  he  disputes  the  title  of  the  plaintiff.  He  denies  the  exist- 
ence of  that  title ;  he  contends  that  it  is  not,  and  that  it  will  not  ever  be  established, 
and  he  urges  that  it  would  be  an  act  of  oppression  upon  him,  and  contrary  to  tbe 
rules  and  practice  of  this  court,  to  compel  a  defendant  to  set  out  an  account  of  the 
profits  earned  by  him,  when,  in  truth,  it  may,  and  probably  will,  turn  out  that  the  court 
will  not,  at  the  hearing,  direct  any  account  at  all  to  be  taken  of  those  profits. 
The  defendant  relies,  in  support  of  his  position,  on  the  case  of  Adams  v.  Fisher  (2 
Keen,  754 ;  3  Myl.  &.  Cr.  626),  which  has  been  the  subject  of  much  comment ;  and  it 
was  principally  with  the  view  of  more  maturely  considering  that  case,  that  I  reserved 
my  judgment  on  these  exceptions.  That  case  is  generally  understood  to  lay  down, 
as  a  broad  principle,  that  the  right  of  the  plaintiff  to  see  the  documents  which  are 
admitted  by  the  defendant  to  be  in  his  possession,  and  to  relate  to  the  subject-matter 
of  the  suit,  and  which  are  not  otherwise  protected,  must  depend  upon  the  plain  tiffs 
haying  established  his  right  to  relief  in  that  suit,  or  on  the  circumstance  that  that 
right  is  not  disputed  by  the  defendant  Lord  Cottenham  rests  his  decision,  refusing 
to  permit  the  plaintiff  to  inspect  tlie  documents  in  that  case,  on  the  circumstance  that 
the  defendant  had  denied  the  plaintiff's  title,  and  had  stated  upon  his  answer  that 
which,  if  true,  would  preclude  the  plaintiff  from  instituting  the  suit  against  him. 
The  first  question  to  be  considered  is,  whether  the  answering  interrogatories  rest  on 
the  same  principle  as  the  production  of  documents ;  and  if  that  question  be  answered 
in  the  affirmative,  tlie  next  question  is,  whether  the  decision  in  Adams  v.  Fisher  pre- 
cludes the  plaintiff  from  obtaining  the  discovery  here  sought? 

"  With  respect  to  the  first  question,  it  admits,  in  my  opinion,  of  an  easy  answer. 
It  is,  I  think,  impossible  to  lay  down  one  rule,  on  this  subject,  for  the  production  of 
documents,  and  another  for  the  answer  to  be  put  in  to  the  interrogatory.  Such  a 
distinction  would  be,  in  truth,  opposed  to  all  principle  and  all  authority,  and  it  would 
be  a  mere  technicality,  which  would  be  easily  evaded,  and  would  give  rise  to  expense 
and  delay.  It  is  obvious  that  if  a  defendant  who  could  avoid  producing  a  document 
by  disputing  the  plaintiffs  title,  could  not,  on  the  same  ground,  avoid  answering  any 
interrogatory  respecting  it,  the  only  effect  of  that  rule  would  be  to  Induce  the  plain- 
tiff to  introduce  such  interrogatories  into  the  bill  as  would  compel  the  defendant  to 
set  out,  at  great  length,  the  contents  of  the  document  in  the  body  of  tlie  answer,  in- 
stead of  inserting  the  title  of  it  in  the  schedule ;  and  thus  would  render  nugatory 
the  existing  practice  of  giving  a  schedule  of  documents,  by  which  much  expense  and 
prolixity  of  proceeding  has  been  avoided.  I  entertain,  therefore,  no  doubt  that  the 
production  of  documents  and  the  answering  interrogatories  must,  for  this  purpose,  be 
treated  as  the  same,  and  that  the  second  question  arises,  and  that  the  case  of  Adams 
V.  Fisher  must  be  considered,  in  conjunction  with  the  other  authorities  applicable  to 
this  point,  for  the  purpose  of  considering  how  far,  on  this  answer,  the  plaintiff  is  pre- 
cluded from  obtaining  the  discovery  he  seeks. 

"  I  have,  in  considering  this  question,  examined  all  the  cases  that  I  am  aware  of, 
which  bear  on  this  point,  and  I  have  also  perused  the  various  observations  and  com- 
ments of  the  various  writers  on  this  point,  the  settlement  of  which  is  of  great  impor- 
tance, for  the  purpose  of  avoidUig  expense  and  delay  in  the  further  prosecution  of 
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insists  upon  a  modus,  or  upon  an  exemption  from  pajrment  of 
tithes,  or  absolutely  denies  the  plaintiff's  title,  ^  he  must  yet 

suits.  This  point  has  been  considered  by  the  late  yice-chanoellor,  Sir  J.  Wigram,  in 
bis  work  on  Discoreiy,  and  who  cites  and  comments  on  the  principal  decisions  which 
touch  on  this  subject,  —  whose  opinions  are  entitled  to  great  weight,  and,  who  does 
not  hesitate  to  state  that,  prior  to  the  case  of  Adams  v.  Fisher,  he  had  considered 
that,  in  cases  where  the  defendant  had  submitted  to  answer,  the  rule  of  the  court 
was  to  give  to  the  plaintiff  tlie  same  full  right  of  discovery  before  the  hearing,  as  he 
would  be  entitled  to,  If  his  right  to  relief  had  been  admitted  or  proved,  and  the  only 
question  between  the  parties  had  been  the  amount  of  his  demand.  It  cannot,  in  my 
opinion,  be  denied  that  a  fundamental  principle  is  to  be  found  in  all  the  decisions  on 
this  pomt,  which  is  usually  thus  stated :  —  that  a  defendant  who  submits  to  answer 
must  answer  fully.  That  is,  that  \{  a  prima  facie  case  for  relief  be  made  by  a  bill, 
calling  for  an  answer,  the  defendant  may,  if  the  circumstances  of  the  case  will  per- 
mit it,  bring  forward  any  fact  or  series  of  facts,  by  way  of  plea,  to  dispute  the  right 
of  the  plaintiff  to  call  upon  him  to  answer  either  the  whole  bill  or  some  particular 
portion  of  It ;  but  that  if  he  be  unable  or  decline  to  adopt  this  course,  he  must,  tech- 
nically and  cat^^ricaUy,  answer  every  statement  in  the  bill  to  wliich  he  is  interro- 
gated, wliich  can  assist  the  plaintiff  in  making  out  his  title  to  relief.  'There  is  no 
difference/  obsenres  Sir  William  Grant,  in  Taylor  v.  Milner  (11  Ves.  42),  'whether 
the  court  has  determined  that  the  bill  is  such  as  the  defendant  must  answer,  or 
whether  the  defendant  has,  by  his  own  conduct,  precluded  himself  from  raising  that 
question.'  The  importance,  as  a  matter  of  pleading,  of  keeping  distinct  these  sepa- 
rate modes  of  pleading  can  scarcely  be  overrated.  To  determine,  on  plea  or  de- 
murrer, that  a  defendant  must  answer  the  bill  or  a  particular  portion  of  it,  and  then 
to  allow  him,  by  his  answer,  to  contend  he  is  not  bound  to  answer  that  very  same 
portion  of  the  bill,  would  not  only  be  contrary  to  the  rules  and  practice  of  the  court, 
but  would  be  repugnant  to  good  sense,  and  would  create  much  confusion  and  ex- 
pense. In  truth,  this  repugnancy  it  is,  which  created  the  doctrine,  which  at  one  time 
was  pushed  so  far,  and  carried  into  such  minute  technicality,  viz.,  that  the  demurrer 
or  plea  was  overruled  by  being  coupled  with  an  answer  extending  to  the  same  mat- 
ter  which  was  covered  by  the  demurrer  or  plea.  This  principle  which,  if  kept  within 
proper  limits,  is  essential  to  prevent  rules  of  pleading  from  falling  into  inextricable 
confusion,  is  not.  in  any  degree,  affected  or  varied  by  the  cases  referred  to  by  Mr.  R. 
Palmer,  and  of  which  the  case  of  Wedderbum  v.  Wedderbum  (2  Keen,  732  n.)  affords 
a  good  instance.  In  that  case,  the  defendant  had  sought  by  plea  to  protect  himself 
from  answering  questions  relative  to  cerUin  partnership  accounts.  The  court,  on 
the  argument  of  the  plea,  thought  that  this  question  could  better  be  determined  at 
the  hearing  of  the  cause,  when  the  questions  between  the  parties  would  be  better 
understood,  and  accordingly  the  court  durected  the  plea  to  stand  for  an  answer,  with 
liberty  to  the  plaintiff  to  except,  but  not  so  as  to  call  for  the  accounts  of  the  partner- 
ship subsequently  to  the  1st  of  May.  1801,  which  was  the  discovery  sought  to  be  pro- 
tected by  the  plea.  This  case,  and  the  others  of  the  same  class,  corroborate  instead 
of  weakening  the  distinction  adverted  to.  If  this  question  could  have  been  raised 
by  the  answer,  where  was  the  necessity  of  the  plea,  a  form  of  pleading  which  could 
never  have  had  any  existence  if  an  answer  would  equally  well  have  effected  the 
same  ?  The  decision  of  the  court  shows,  not  that  the  plea  was  not  proper,  or  that 
the  same  point  could  have  been  raised  by  the  answer,  but  that  in  this  and  in  other 


1  Mitf.  £q.  Fl.  t^  Jeremy,  810.    See,  however,  Qilb.  Cas.  in  Chan.  220. 
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answer  to  the  quantity  of  land  and  value  of  the  tithes.^  Or,  if 
a  bill  is  filed  against  an  executor  by  a  creditor  of  the  testator, 

cases  of  a  similar  description,  the  court  was  of  opinion  that  the  benefit  of  the  plea 
might,  in  the  circumstances  of  those  cases,  be  safely  and  beneficially  reserved  tiU  the 
hearing,  which,  in  truth,  admits  and  confirms  the  distinction  referred  to.  It  is  true 
that  this  necessity  of  answering  fully  is  limited  in  one  or  two  cases  which  do  not, 
however,  weaken  or  destroy  the  principle  established.  Thus,  a  defendant  is  not 
compellable  to  produce  the  title-deeds  of  his  property,  unless  where  the  production 
of  them  is  essential  for  the  purpose  of  making  out  the  title  of  the  plaintiff  to  the 
relief  he  asks ;  but  this  is  because  in  the  other  cases  where,  for  instance,  the  recovery 
of  the  deeds  is  the  relief  sought,  as  in  the  case  of  redemption,  a  list  or  description  of 
them  is  all  that  the  plaintiff  can  require  for  the  purposes  of  the  suit.  So  also  a  defend- 
ant is  not  bound  to  disclose  confidential  communications  between  himself  and  his 
solicitor;  but  tiiis  rests  on  a  different  principle,  and  not  on  the  denial  of  the  title  of 
the  plaintiff,  but  on  the  principle  that  the  plaintiff's  right  to  disoorery  does  not  ex- 
tend to  a  discoveiy  of  the  manner  in  whicli  the  defendant  intends  to  support  his 
defence. 

"  It  is  not  my  intention  to  go  through  the  list  of  authorities  on  this  subject,  which 
are  collected  and  rery  ably  commented  upon  by  Sir  J.  Wigram.  It  is  sufficient  for 
me  to  say  that,  although  the  earlier  decisions  are  not  decisive  on  this  point,  in  Bowe 
V.  Teed  (15  Ves.  872),  and  Somerville  v.  Mackay  (16  Yes.  382),  Lord  Eldon  expressed 
his  opinion  that  a  defendant  could  not  answer  as  to  part  of  a  bill  and  refuse  to 
answer  the  rest ;  and  Sir  John  Leach,  in  Majcarredo  v.  Maitland  (3  Mad.  66),  and  in 
—  0,  Harrison  (4  Mad  262),  treats  this  point  as  settled.  In  the  former  case  Sir  J. 
Leach  says, '  A  defendant  cannot  by  answer  deny  the  plaintiff's  title  and  refuse  to 
answer  as  to  fiu;ts  which  may  be  useful  evidence  in  support  of  that  title.  He  cannot 
answer  in  part.  If  he  answers  at  all,  he  must  answer  tlie  whole  of  the  bill ; '  and  so 
it  has,  as  I  believe,  always  been  considered  to  be,  till  the  case  of  Adams  v.  Fisher 
arose.  I  am  disposed  also  to  think  that  it  was  not  intended  by  Lord  Cottenham  to 
carry  his  decision  to  the  extent  it  has  been  considered  to  cover.  According  to  the 
principle  supposed  to  be  established  by  it,  if  an  executor  should  dispute  the  right  of 
a  legatee  or  the  debt  of  the  creditor  suing  on  behalf  of  liimself  and  others,  he  might 
resist  setting  forth  the  accounts  of  the  estate  of  his  testator,  which  is  a  proposition  at 
yarience  with  the  uniform  and  settled  practice  and  decision  of  the  court ;  but  I  am 
disposed  to  believe  that,  in  truth,  the  decision  in  Adams  v.  Fisher  was  intended  by 
Lord  Cottenham  to  be  limited  to  withholding  the  production  only  of  the  documents, 
which  could  not  assist  the  plaintiff  in  making  out  his  title  to  the  relief  he  sought ;  at 
least  the  observations  made  by  his  lordship,  respecting  the  admission  of  counsel  to 
the  question  put  by  the  court,  seems  to  point  to  this  result.  However  this  may  be, 
the  authorities  which  relate  to  the  subject  were  not  commented  upon  or  brought  to 
the  attention  of  the  court ;  and  after  the  most  careful  consideration  which  I  am  aUe 
to  give  to  this  subject,  I  am  of  opinion  that  if  tlie  case  of  Adams  r.  Fisher  goes  be- 
yond the  point  I  have  last  suggested,  it  is  not  in  accordance  with  the  long  line  of 
authorities  before  decided  in  this  court.  As  I  have  therefore  to  choose  between  that 
case  and  other  cases  decided  by  equally  high  authority,  I  feel  myself  compelled  to 
follow  those  which  are,  in  my  opinion,  consistent  with  the  principles  upon  which 
pleadings  in  equity  can  alone  be  safely  and  clearly  established.  I  am  therefore  of 
opinion  that  these  exceptions  must  be  allowed ;  but  in  the  present  state  of  authorities, 
I  shall  give  no  costs  on  either  side."] 

1  Mitf.  Eq.  PI.  by  Jeremy,  311 ;  Langham  v, ,  Hardres,  130. 
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the  executor  must  admit  assets,  or  set  forth  an  account,  though 
he  denies  the  debt.^  So,  also,  if  the  bill  be  filed  for  an  account 
of  partnership  dealings,  the  defendant,  although  he  denies  the 
partnership,  must  set  forth  the  accounts.^ (a) 

1  Mltf.  Eq.  PL  by  Jeremy,  311 ;  Randal  v.  Head,  Hardres,  188.  See  Sweet  v. 
Toung,  Ambler,  353;  Shaw  v.  Ching,  11  Vea.  804;  Mitf.  £q.  Fl.  by  Jeremy,  810, 
811. 

3 „.  Harrison,  4  Mad.  252 ;  2  Dan.  Ch.  Prac.  250;  Mitf.  Eq.  PL  by  Jeremy, 

313,  and  cases  there  cited. 


(a)  But  if  the  defendant,  by  answer, 
denies  the  plaintiff's  right  to  an  account, 
and  makes  admissions  which  are  suffi- 
cient for  the  purposes  of  the  suit  up  to 
and  including  the  decree,  he  will  not  be 
required  to  give,  by  answer,  ftirther 
accounts.  Lockett  v.  Lockett,  L.  R.  4 
Ch.  886. 

Upon  the  vexed  question  whether, 
upon  a  bill  for  an  account,  a  defendant, 
who  does  not  demur  or  plead  to  the  bill, 
but  denies,  by  answer,  the  plaintiff's 
right  to  an  account,  is  yet  required  to 
give  the  account,  an  admirable  critical 
review  of  the  authorities  will  be  found 
in  French  v.  Rainey,  2  Tenn.  Ch.  640. 
In  that  case  Chancellor  Cooper  said: 
"  When  we  come  to  the  direct  question, 
whether  a  defendant  who  denies  by 
answer  the  complainant's  right  to  an 
account  is  nevertheless  required  to  give 
the  account  called  for,  the  decisions  are 
equally  conflicting.  Lord  Macclesfield 
held,  in  Stephens  v,  Stephens,  cited  in 
2  Sel.  Cas.  51,  that  he  must  discover; 
while  Lord  Hardwicke,  in  Gethin  v. 
Gale,  cited  Ambler,  858,  reached  the  op- 
posite conclusion.  And  Lord  Thurlow, 
in  Shepherd  v.  Roberts,  3  Bro.  C.  C.239, 
which  was  a  bill  for  a  partnership  account 
where  the  defendant  denied  the  partner- 
ship, held,  first,  that  the  defendant  must 
give  the  accounts  called  for,  but  after- 
wards, as  we  learn  from  Lord  Lough- 
borough, in  Jerrard  v.  Saunders,  2  Yes 
Jr.  457,  and  from  a  note  of  the  editor  to 
Hall  V.  Noyes,  8  Bro.  C.  C.  483,  reversed 
himself,  and  held  the  answer  sufficient 
without  the  account.  Lord  Lough- 
borough's views  in  favor  of  the  latter 


ruling  were  strongly  expressed  in  Mar- 
quis of  Donegal  v.  Stewart,  3  Yes.  446, 
and  Pbelips  v.  Carey,  4  Yes.  107.  The 
Court  of  Exchequer,  on  its  equity  side, 
has  always  ruled  in  the  same  way. 
Randal  v.  Head,  Hardres,  188 ;  Sweet  v. 
Young.  Ambler,  353;  Jacobs  v.  Good- 
man, 2  Cox,  282,  and  3  Bro.  C.  C.  488, 
note ;  John  v.  Dude,  18  Price,  682.  And 
the  inclination  of  Chancellor  Kent,  upon 
a  review  of  the  authorities,  was  in  the 
same  direction.  Phillips  v.  Prevost,  4 
Johns.  Ch.  205.  The  question  came  be- 
fore Lord  Eldon  on  several  occasions, 
who,  while  he  hesitated  to  overrule  the 
current  of  decisions  then  prevailing,  in- 
dicated a  leaning  to  the  contrary  doc- 
trine. Shaw  V.  Ching,  11  Yes.  283,  and 
Rowe  u.  Teed,  15  Yes.  876.  These  doubts 
of  their  great  chief  were  made  certainties 
by  Sir  John  Leach,  in  Mazarredo  v. 
Maitland,  3  Mad.  72 ;  and  by  Lord  Man- 
ners, in  Leonard  r.  Leonard,  2  Ball  &  B. 
323t  The  conflict  was,  however,  again 
renewed  by  Lord  Cottenham,  in  Adams 
V.  Fisher,  3  Myl.  &  Cr.  526,  a  decision 
tending  towards  the  earlier  cases ;  and  by 
Lord  Ly nd  hurst,  in  Lancaster  v.  Evors, 
1  Ph.  349,  expressing  himself  strongly 
the  other  way.  These  cases  were  fol- 
lowed by  Swinbome  i;.  Nelson,  16  Beav. 
416,  in  which  Lord  Romilly,  master  of 
the  rolls,  dissents  from  the  ruling  in 
Adams  v.  Fisher,  and,  upon  a  review  of 
the  authorities,  lays  down  the  doctrine 
broadly,  that  a  defendant  who  submits 
to  answer  must  answer  ftilly,  and  cannot 
escape  by  denying  the  complainant's 
title.  The  bill  was  for  the  infringement 
of  a  patent,  and  called  for  an  account  of 
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§  852  (.  But  where  the  defendant  sets  up  a  title  in  himself, 
apparently  good,  and  which  the  plaintiff  must  remove  to  found 


all  articles  manufactured  and  sold  by 
the  defendant  under  a  particular  name, 
the  quantities  thereof,  the  names  and 
addresses  of  the  persons  to  whom  sold, 
and  the  prices.    The  defendants  denied 
all  infringement,  and  yet,  upon  excep- 
tions, were  required  to    answer   these 
sweeping  interrogatories.     The  master 
of  the  rolls  reiterated  his  rulings  in  Clegg 
p.  Edmonson,  22  Beav.  126,  where  ac> 
counts  were  called  for  upon  the  ground 
of  a  partnership,  and  the    partnership 
was  denied.     Both  of  these   decisions 
were  appealed  from,  and  the  result  is 
thus  told  by  Lord  Selbome,  in  deliver- 
ing the  opinion  of  the  court  in  Elmer  v. 
Creasy,  L.  R.  9  Ch.  73 :  '  What  reaUy 
happened  in  the  Court  of  Appeal  was 
that  the  lords  justices  succeeded  in  put- 
ting pressure  upon  the  parties  so  as  to 
obtain  their  consent  to  reasonable  terms 
for   expediting   the   hearing,  including 
such  admissions  for  the  purposes  of  that 
hearing  as  their  lordships  thought  suffi- 
cient ;  and  upon  those  terms  the  excep- 
tions, or  the  appeals  from  the  orders 
allowing  them  (I  am  not  sure  which,  for 
these  cases  upon  appeal  are  not  reported), 
were  ordered  to  stand  over  till  the  hear- 
ing.   Vice-Chancellor  Wood,  in  De  La 
Rue  V.  Dickenson,  8  Kay  &  J.  388  (an 
exactly  similar  case  to  Swinbome  r.  Nel- 
son), thought  himself  warranted  by  those 
precedents  in  making  an  adverse  order — 
that  exceptions  for  insufficiency  should 
stand  over  to  the  hearing.'     In  other 
words,  to  avoid  the  enforcement  of  a 
supposed  general  rule  which  was  found 
to  work  harshly  in  the  particular  cases, 
the  lords  justices  'put  pressure  on  the 
parties,'  whatever  that  may  mean,  by 
which  they  were  mildly  constrained  to 
postpone  their  demands  until  the  ques- 
tion of  right  was  first  adjudged.    Lord 
Romilly  adhered  to  his  previous  rulings 
in  Great  Luxembourg  Railway  Co.  v. 
Magnay,  23  Beav.  646;  Reade  v.  Wood- 
Toofle,  24  Bear.  421 ;  and  Howe  v,  Mc- 


Keman,  30  Beav.  547.    In   the  last  of 
these   cases,    however,   the    defendant 
seems  to  have  admitted  the  equity  of  the 
bill,  and  in  the  second,  his  lordship  re- 
fers to  the  appeals  in  the  previous  cases, 
the  result  of  which  was,  he  thinks,  rather 
to  confirm  than  shake  his  rulings,  and 
undertakes    to    qualify   the    oppressive 
operation  of  these  rulings.    '  If,'  he  says, 
'I   see   that  substantial  information  is 
given,  though  not  strictly  and  techni- 
cally, I  have  always  discouraged  excep- 
tions.'   And  in  answer  to  the  objection 
of  the  difficulty  of  giving  the  discovery 
asked,  which  was  searching  and  minute, 
he  added :  '  If  I  find  that  the  defendant 
has  given  a  substantial  answer,  I  shall 
not  require  of  him  a  minute  and  vexa- 
tious discovery.'    The  question  was  con- 
sidered by  the  Court  of  Appeals  in  Elmer 
V.  Creasy,  L.  R.  9  Ch.  69,  and  the  opin- 
ion expressed  arguendo  by  the  lord  chan- 
cellor that  the  rule  that  discovery,  even 
if  consequential    on    particular    relief, 
could  only  be  limited  by  demurrer  or 
plea,  'was  in  fact  established  both  on 
technical  grounds  and  also  because  a  full 
discovery  of  the  details  of  the  account 
might,  in  some  cases,  enable  a  plaintiff 
to  take  an  immediate  and  final  decree 
at  the  hearing ;  and  because,  if  the  dis- 
covery were  postponed  tiU  a  later  stage, 
the  plaintiflf  might  run  the  risk  of  losing 
it  altogether,  by  death  or  other  interven- 
ing accidents.'    The  particular  case  was, 
however,  a  redemption  suit  in  which  the 
defendant  admitted   the    complainant's 
right  to  relief,  and  only  objected  to  giv- 
ing the  details  of  the  account  at  that 
stage  of  the  cause.     The  court,  citing 
Reade  v.  Woodroofife,  add  :  '  We  are  not 
now  called  upon  to  determine  whether 
the  defendant  must,  in  answer  to  these 
Interrogatories,  set  forth  as  full  and  de- 
tailed a  statement  of  all  the  items  of  the 
account  as  he  might  be  obliged  to  give 
under  a  decree  for  redemption.     The 
court  may  be  trusted  to  exercise  a  proper 
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his  own  title,  the  defendant  is  not  generally  compelled  to  make 
any  discovery  not  material  to  the  trial  of  the  question  of  title.  *  (a) 
Thus,  where  a  testator  devised  his  real  estate  to  his  nephew  for 
life,  with  remainder  to  his  first  and  other  sons  in  tail,  with  re- 
version to  his  right  heirs,  and  made  his  nephew  executor  and 
residuary  legatee  of  his  will,  and  on  the  death  of  the  nephew 
his  son  entered  as  tenant  in  tail  under  the  will ;  upon  a  bill  filed 
by  the  heir-at-law  of  the  testator,  insisting  that  the  son  was  11- 

1  Mitf.  Eq.  PI.  by  Jeremy,  311. 


control  oyer  any  attempt  on  the  plain- 
tifTt  part  to  preM  for  sach  minuteness  of 
discoTery  as  would  be  either  yexatious 
or  unreasonable,  as,  indeed,  it  can  do  in 
eTery  case  in  which  it  is  satisfied  that 
any  kind  of  discoTery  is  required 
▼exatiously  or  oppressirely.'  Anotlier 
paragraph  of  this  opinion  is  highly  sug- 
gestiTe:  'The  principle,'  it  says,  'ex- 
pressed in  Sir  James  Wigram's  first 
proposition  (Wigram  on  Discovery,  § 
26),  that "  the  right  of  a  plaintiff  to  dis- 
coTery is  in  all  cases  confined  to  the 
question  or  questions  in  the  cause,  which, 
according  to  the  pleadings  and  practice 
of  the  courts,  is  or  are  about  to  come  on 
for  trial,"  might  indeed  have  seemed  to 
Justify  the  postponement,  until  after  the 
decree,  of  all  discovery  as  to  items  of 
account,  concerning  which  no  special 
relief  was  prayed ;  especially  if  Lord  Qif- 
ford  was  right  in  refusing  (as  he  did  in 
Law  V,  Hunter,  1  Russ.  100,  and  Walker 
V.  Woodward,  1  Russ.  107)  to  receive  at 
the  hearing,  or  to  enter  in  the  decree  as 
read,  evidence  as  to  such  items.'  In 
8aull  V,  Browne,  L.  R.  9  Ch.  864,  the 
doctrine  of  Elmer  v.  Creasy,  with  its 
qualifications  as  therein  expressed,  was 
followed.  But  in  Qreat  Western  Col- 
lieiy  Co.  r.  Tucker,  during  the  same 
month,  and  reported  in  the  same  volume, 
p.  876,  the  court  refused  to  require  the 
defendant,  whom  the  bill  sought  to 
charge  as  the  complainant's  agent,  and 
who  by  answer  denied  the  agency,  to 
give  the  discovery  of  accounts  called  for 
by  the  bill.  'The  question,'  says  the 
court,  'is  whether  the  relation  of  prin- 


« 
cipal  and  agent   existed  between   the 

parties.  .  .  .  This  is  exactly  one  of  those 
cases  referred  to  by  the  Lord  Chancellor, 
in  Elmer  v.  Creasy,  where  the  court  may 
be  trusted  to  exercise  a  proper  control 
over  any  attempt  on  the  plain tiiTs  part 
to  press  for  discovery  which  would  be 
vexatious  or  unreasonable.'  Neverthe- 
less, it  must  be  thmkly  conceded,  the 
line  of  distinction  is  not  very  obvious, 
and  the  result  of  the  authorities  seems 
to  be  that  the  whole  matter  is  left  to  the 
discretion  of  the  court  But  to  use  the 
words  of  Sir  James  Wigram,  in  the  work 
quoted  by  the  lord  chancellor,  in  Elmer 
V.  Creasy, '  the  practice  which  leaves  to 
a  judge  the  decision  of  a  cause  accord- 
ing to  a  discretion  not  reduced  to  rule, 
is  in  principle  a  denial  of  tlie  suitor's 
right'  I  am  loath  to  rely  upon  prece- 
dents which  lead  to  such  an  unsatis- 
factory conclusion."  See  also,  upon  this 
question,  Langdell,  Eq.  PI.  §  70  et  ieq, ; 
Post,  §  866.  note  (a) ;  Pace  v,  Bartles,  46 
N.  J.  Eq.  871 ;  Hudson  v.  Trenton  Loco- 
motive Manuf.  Co.  16  N.  J.  Eq.  476. 

(a)  The  plaintiff  is  not  usually,  it 
seems,  entitled  to  an  order  for  the  dis- 
covery of  documenu  before  the  defend- 
ant's plea  or  answer  is  filed.  See 
Hancock  v.  Guerin,  4  Ex.  D.  8;  Repub- 
lic of  Costa  Rica  v.  Strousberg,  11  Ch. 
D.  823 ;  Davies  o,  Williams,  13  Ch.  I). 
660 ;  Union  Bank  of  London  v.  Manbr, 
Id.  289 ;  PhUlips  v.  Phillips,  27  W.  R. 
989;  Egremont  Bnrial  Board  ?».  Egre- 
mont  Iron  Ore  Co.  14  Ch.  D.  168; 
Webster  t;.  Whewall,  15  Ch.  D.  120. 
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legitimate,  that  the  limitutio^is  in  the  will  were  therefore  spent, 
and  the  plaintiff  became  entitled,  as  heir  to  the  real  estate,  and 
praying  an  account  of  the  personal  estate,  and  application  in 
discharge  of  debts  and  encumbrances  on  the  real  estate,  the 
defendants  against  whom  the  account  was  sought  insisted  on 
the  title  of  the  son  as  tenant  in  tail  under  the  will,  and  that 
they  were  not  bound  to  discover  the  personal  estate  until  the 
plaintiff  had  established  his  title.  Exceptions  having  been 
taken  to  the  answer,  and  allowed  by  the  master,  on  exceptions 
to  his  report,  the  exceptions  to  the  answer  were  overruled ;  the 
court  distinguishing  this  case,  which  showed  2l  prima  facie  title 
in  the  defendant,  the  son  of  the  nephew,  from  a  mere  denial  of 
the  plaintiff's  title.  ^  So,  when  the  bill  claimed  the  tithe  of 
rabbits  on  an  alleged  custom,  and  the  defendant  denied  the 
custom,  it  was  determined  that  the  defendant  was  not  bound  to 
set  forth  an  account  of  the  rabbits  alleged  to  be  tithable ; '  and 
a  like  determination  was  made  upon  a  claim  of  wharfage,  against 
common  right,  the  title  not  having  been  established  at  law.' 
But  where  a  discovery  is  in  any  degree  connected  with  the  title, 
it  should  seem  that  a  defendant  cannot  protect  himself  by  answer 
from  making  the  discovery;  and  in  the  case  of  an  account  re- 
quired, wholly  independent  of  the  title,  the  court  has  declined 
laying  down  any  general  rule,*  deciding  ordinarily  upon  the 
circumstances  of  the  particular  case.^ 

§  858.  The  answer  should,  in  general,  also  be  full  to  all  the 
interrogatories,  founded  on  the  matters  charged  in  the  bill,  un- 
less, indeed,  they  are  clearly  immaterial.^  (a)    And  one  test  of 

^  Mitf.  Eq.  PI.  hy  Jeremy,  811.  Gethin  v.  Gale,  cited  U  Ves.  804,  and  Ambler, 
864.    See  aUo  Gunn  v.  Prior,  cited  11  Yes.  Jr.  291 ;  8.  o.  2  Dick.  057 ;  1  Cox,  197. 

^  Mitf.  Eq.  PI.  by  Jeremy,  812 ;  Randal  v.  Head,  Hardres,  188 ;  8.  c.  1  Eq.  Abr.  85. 

>  Mitf.  Eq.  PI.  by  Jeremy,  812;  Northleigh  v.  Luscombe,  Ambler,  612. 

«  Mitf.  Eq.  PL  by  Jeremy,  812 ;  Hall  v.  Noyes,  8  Bro.  Ch.  488. 

B  Mitf.  Eq.  PI.  by  Jeremy,  811,  812.  Mr.  Daniell  has  remarked,  that  it  does  not 
appear,  that  any  such  distinction,  as  is  here  suggested,  has  been  recognized  in  the 
more  recent  cases,  and  that  Ovey  v,  Leighton,  2  Sim.  &  Sta.  284,  where  the  court 
held  that  a  purchaser  for  a  valuable  consideration,  not  protecting  himself  by  pies, 
must  answer  fully,  affords  a  direct  authority  to  the  contrary.  2  Dan.  Ch.  Prac. 
251 ;  Ante,  §  848. 

0  Kuypers  v.  Reformed  Dutch  Church,  6  Paige,  570,  678 ;  [Jodrell  v.  Slaney,  10 
Beav.  225;  Brunswick  v,  Cambridge,  12  Beav.  279.] 


(a)  McClaskey  o.  Barr,  40  Fed.  Rep.       England,  a  defendant  is  required  to  an- 
659.     By  the  more  recent  practice  in      swer  an  interrogatory  which  is  pertinent 
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materiality  is  to  ascertain,  whether,  if  the  defendant  should  an- 
swer in  the  affirmative,  the  admission  would  be  of  any  use  to  the 
plaintiff  in  the  cause,  either  to  assist  his  equity,  or  to  advance 
his  claim  to  relief.  In  other  words,  to  ascertain,  whether  the 
discovery  of  the  matters  charged  is  necessary  to  ascertain  facts 
material  to  the  merits  of  the  plaintiff's  case,  and  to  enable  him 
to  obtain  a  decree.^  If  it  is,  it  must  be  answered,  for  it  is 
material;  if  not,  it  is  immaterial,  and  need  not  be  answered.^ 

1  Mitf.  Eq.  Fl.  by  Jeremy,  806;  Agar  v.  Regent's  Canal  Co.  Cooper,  212;  Ante, 
§  846 ;  [Beall  r.  Blake,  10  6a.  460.] 

s  Qresley  on  Evid.  17, 18,  20 ;  2  Dan.  Ch.  Prac.  246-248 ;  Hirst  v.  Feirse,  4  Price, 
330;  and  see  Bally  v.  Kenrick,  13  Price,  291;  Bally  o.  WiUiams,  McCl.  &  Y.  334; 
Hare  on  Discovery,  160-162 ;  Id.  298 ;  Report  of  Chancery  Commissioners,  March, 
1826,  Appendix,  pp.  2,  3.  Mr.  Bell,  in  his  evidence  before  the  Chancery  Commis- 
sioners, speaks  of  the  practice  thus :  "  In  respect  of  the  immateriality  it  is  very  diffi- 
cult to  draw  a  line,  as  to  what  is  material,  and  what  is  immateriaL  A  case  very 
frequently  occurs,  that  a  clerk,  in  the  uiterrogatory  part  of  the  bill,  has  not  dis* 
tinguished  between  what  interrogatories  belong  to  one  individual,  and  what  belong 
to  another;  that  he  has  gone  through,  and  interrogated  a  trustee  with  exactly 
the  same  particularity,  as  he  has  one  of  the  material  defendants  in  the  cause.  Any 
gentleman,  who  saw  that,  would  not  think  it  necessary  to  go  through  the  whole 
minutiss  of  the  case  in  the  trustee's  answer ;  but  would  probably  put  in  a  short 
answer,  that  he  was  trustee  under  such  a  deed,  and  that  he  has  or  has  not  acted 
under  that  trust,  and  is  perfectly  willing  to  act  as  the  court  shall  direct.  But,  if 
there  are  exceptions  taken  to  that  answer,  there  may  be  a  great  number  of  cases 
put,  I  think,  where  questions  might  be  found,  some  of  which  it  might  be  useful  to 
the  plaintifif  to  have  had  answered,  even  in  those  cases,  where  they  would  not  be 
evi  lence  against  any  person,  except  the  party  himself ;  as  where  they  might  be  ex- 
tremely useful  in  extracting  evidence  from  other  parties.  The  general  rule,  I  con- 
ceive to  be,  that  he  is  bound  to  answer  every  question,  that  is  asked  him,  without 
reference  to  whether  it  is,  or  is  not,  material.  The  court  would  probably  take  care 
that  that  rule  was  not  applied  in  such  a  way  as  to  be  Oppressive  to  the  parties." 
Rep.  of  Chan.  Comm.  App'x,  3,  Q.  21,  22;  and  see  Q.  23,  88,  &c.  See  Agar  r. 
Regent's  Canal  Co.  Cooper,  212;  Jones  v,  Wiggins,  2  Y.  &  Jer.  885 ;  and  see  Gresley 
on  Evid.  17, 18,  note  {g).  The  recent  rules  in  the  English  Chancery,  1841,  Rules 
16-19,  have  modified  the  former  practice,  and  the  defendant  need  not  now  answer 
any  statement  or  charge  in  the  bill,  unless  specially  and  particularly  interrogateJ 
thereto.  These  rules  have  been  adopted  by  the  Supreme  Court  of  the  United  States. 
See  Rules  in  Equity  of  the  Supreme  Court  of  the  United  States,  January  Term, 
1842,  Rules  40-42 ;  Ante,  §  36. 


to  the  case  made  by  the  bill,  though  not  L.  R.  10  Eq.  22.    If  an  account  stated 

founded  on  any  specific  allegation  in  the  and  fraud  are  set  up  in  the  bill  in  antici- 

bill,  if  the  plaintiff  has  no  knowledge  on  pation  of  the  defence,  the  answer  stating 

which  to  found  such  allegation.    Marsh  the  account  should   also   traverse    the 

V,  Keith,  1  Drew.  &  Sm.  342 ;  Hudson  v,  fraud.    Harrison  v»  Farrington,  88  N.  J. 

Grenfell,  8  Giff.  388;  M'Qarel  v.  Moon,  Eq.  1. 
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§  853  a.  We  have  already  seen,^  that  where  a  discovery  woald 
be  immaterial  to  enable  the  plaintiff  to  obtain  the  decree,  which 
he  seeks,  it  affords  one  of  the  grounds  of  exception  to  the  rule, 
that  a  defendant,  who  submits  to  answer  the  bill,  must  answer 
it  fully.  It  may  not  be  useless,  however,  in  addition  to  the 
cases  already  referred  to  upon  this  subject,  to  refer  to  one  or  two 
cases,  where  the  point  as  to  the  defendant's  right  to  exempt 
himself  from  answering,  as  to  such  parts  of  the  bill,  has  been 
recognized  by  the  court  upon  exceptions.  Thus  where  a  bill  was 
filed  by  a  person  claiming  under  the  limitations  of  a  settlement 
to  set  aside  an  appointment  by  which  his  title  was  defeated,  on 
the  ground  of  fraud,  and  upon  an  answer  having  been  put  in 
denying  the  fraud,  the  plaintiff  amended  his  bill,  by  inserting 
certain  inquiries  as  to  the  maimer  in  which  the  appointment  was 
attested,  in  order  to  show  that  it  was  not  executed  in  the  manner 
required  by  the  settlement  To  these  inquiries,  the  defendant, 
by  his  answer,  declined  answering,  and  upon  the  question  com- 
ing before  the  court,  upon  exceptions  to  the  master's  report,  the 
vice-chancellor  held,  that  the  defendant  was  not  bound  to  answer 
the  interrogatories  in  the  amended  bill,  because,  the  plaintiff 
having  by  his  bill  set  up  a  case  of  fraud,  the  fact  whether  the 
appointment  was  executed  in  conformity  with  the  power  or  not, 
was  immaterial  to  the  case  so  set  up.^  The  same  principle  was 
also  acted  upon  in  another  case,^  where  an  information  alleged 
that  certain  sums  had  been  vested  in  the  defendants  for  certain 
charitable  purposes,  and  that  the  defendants  had  misapplied  those 
sums,  and  also  stated  generally,  that  other  sums  were  vested  in 
the  defendants  upon  the  like  trusts,  but  did  not  charge  any 
application,  or  breach  of  trust  respecting  them.  Upon  the  ques- 
tion coming  before  the  court  upon  exceptions,  it  was  held  that 
the  defendants  were  not  bound  to  answer  such  a  general  state- 
ment, because,  although  it  was  averred  in  the  bill,  that  the  com- 
pany had  in  their  hands  other  funds  than  those  respecting  which 
they  were  charged  with  having  committed  a  breach  of  trust, 
there  was  no  allegation,  that  there  had  been  any  misapplication 
of  them,  so  that  there  could  be  no  relief  respecting  them.*    It  is 

1  Ante,  §  846. 

>  2  Dan.  Ch.  Prac.  251 ;  Codrlngton  v.  Codrington,  3  Sim.  610. 

>  Attornej  General  t;.  Merchant  Tailors'  Co.  6  Sim.  328;  2  Dan.  Ch.  Prac.  251. 

*  Ibid. 
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in  application  of  the  same  principle,  that  the  court  holds,  that 
where  a  bill  is  filed  by  a  creditor  or  legatee,  or  other  person 
claiming  a  definite  sum  out  of  the  personal  estate  of  a  deceased 
person  against  an  executor  or  administi*ator,  if  the  defendant 
admits  assets  in  his  hands  sufficient  to  answer  the  plaintiff's 
demands,  he  need  not  set  out  an  account  of  the  estate,^  because 
the  admission  by  the  defendant,  that  he  has  assets  in  his  hands 
to  answer  the  plaintiff's  demands,  is  sufficient  to  give  the  plain- 
tiff all  the  decree  he  can  require,  so  that  any  discovery  as  to  the 
particular  assets,  <&c.,  would  be  useless  and  irrelevant.^  (a) 

§  853  6.  It  may  also  be  observed,  that  the  court  will  not,  in 
general,  allow  the  circumstance  of  a  plaintiff's  having  a  claim 
upon  a  defendant,  to  be  used  for  the  purpose  of  enabling  such 
plaintiff  to  investigate  all  the  private  affairs  of  such  defend- 
ant.^ (6)  Thus,  a  vendor,  in  a  bill  for  a  specific  performance, 
cannot  interrogate  the  vendee  as  to  his  property;^  such  an  in- 
quisition into  the  circumstances  of  a  defendant  would  not  be 
permitted,  even  though  the  bill  should  charge  that  the  defendant 
was  insolvent^  In  order  to  entitle  a  plaintiff  to  an  answer  to 
such  an  inquiry,  he  must  show  some  specific  lien  upon  the  de- 
fendant's property,  and  pray  some  relief  respecting  it;®  and  even 
then  the  court  will  not  compel  the  defendant  to  make  such  dis- 
covery, where  the  interest,  which  the  plaintiff  may  have  in  it,  is 
very  remote  in  its  bearings  upon  the  real  point  in  issue,  and 
would  be  an  oppressive  inquisition.^ 

§  853  <?.  Another  observation  is  important  to  be  borne  in  mind 
in  considering  this  subject  of  materiality  or  immateriality  in 
answering  the  allegations  in  the  bill,  and  that  is,  that  a  dis- 
covery may  be  material  to  the  plaintiff's  general  case,  if  made 

1  Agar  0.  Regent's  Canal  Co.  Cooper,  216 ;  2  Dan.  Ch.  Prac  262,  268. 

*  PttUen  V.  Smith,  6  Ves.  21 ;  2  Dan.  Ch.  Prao.  261-263. 
s  2  Dan.  Ch.  Prac.  263. 

«  Francis  v.  Wigzell,  1  Mad.  268. 

*  See  Small  v.  Attwood,  as  reported  in  Wigram  on  Discovery,  74. 
^  Francis  v.  Wigzell,  1  Mad.  268 ;  2  Dan.  Ch.  Prac.  268. 

7  Wigram  on  Discovery,  72 ;  Dos  Santos  ».  Frietas,  cited  ibid. ;  Webster  v.  Threl- 
fall,  2  Sim.  &  Sta.  190.  See  also  Janson  v.  Solarte,  2  Y.  &  Coll.  182 ;  2  Dan.  Ch. 
Prac.  268. 


(a)  See  Ante,  §  862  a,  note  (a) ;  Post,  (6)  See  Ante,  §  862  a,  note  {a) ;  Post, 

§  866,  note  (a) ;  Thompson  r.  Dunn,  L.       §  866.  note  (a) ;  Great  Western  Colliery 
K.  6  Ch.  673 ;  Langdell,  Eq.  PI.  §  73.  Co.  v.  Tucker,  L.  R.  9  Ch.  376. 
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by  some  of  the  defendants,  which  would  be  wholly  irrelevant,  if 
made  by  another ;  in  such  cases,  also,  the  defendant,  from  whom 
the  discovery  would  be  immaterial,  is  not  obliged  to  make  it^ 
A  defendant  is,  in  fact,  only  obliged  to  answer  to  so  much  of 
the  plaintiff's  bill  as  is  necessary  to  enable  the  plaintiff  to  ob- 
tain a  complete  decree  against  him  individually.  Defendants  in 
equity  are  frequently  formal  parties,  and  are  introduced  for  the 
purpose  of  bringing  before  the  court  all  persons  who  have  an 
interest  in  the  subject  in  dispute ;  and  although  in  practice  it  is 
very  common  for  each  party  to  answer  every  part  of  the  bill,  it 
is  often  unnecessary.*  Thus,  a  trustee,  or  encumbrancer,  or 
heir-at-law,  need  only  answer  so  much  of  the  bill  as  applies  to 
him.^  The  propriety  of  this  distinction  is  obvious,  when  the 
nature  of  a  bill  in  equity  is  considered,  namely,  that  although 
it  is  a  suit  combining  several  parties  for  the  purpose  of  obtain- 
ing an  object,  in  which  they  are  all  in  some  manner  interested, 
yet  the  suit  is  distinct  as  against  each  defendant;  each  de- 
fendant, therefore  is  liable  only,  so  far  as  the  bill  prays  relief 
against  him,  and  his  defence  may  therefore  be  applicable  to  that 
part  of  the  case  only.^  But,  although  there  is  no  doubt  of  the 
existence  of  the  rule,  that  a  defendant  is  not  bound  to  answer 
the  plaintiff's  bill  further  than  is  necessary  to  enable  the  plain- 
tiff to  obtain  a  complete  decree  against  himself,  it  is  not  always 
easy  to  apply  this  rule  to  practice.  It  is,  in  fact,  so  difficult  to 
draw  a  line  as  to  what  is  material  and  what  is  immaterial,  that 
it  is  often  a  task  of  great  difficulty  and  responsibility,  on  the 
part  of  the  defendant  or  his  professional  adviser,  to  select  the 
portion  of  the  bill  which  it  is  incumbent  upon  him  to  answer.^  (a) 

1  2  Dan.  Ch.  Prac.  263. 

*  Hare  on  Discovery,  160;  2  Dan.  Ch.  Prac.  258. 

*  Agar  r.  Regent's  Canal  Co.  Cooper,  216. 

*  Wigram  on  Discovery,  70. 

«  Hare  on  Discovery,  161 ;  2  Dan.  Ch.  Prac.  263,  264.    Mr.  Bell,  in  his  evidence 
before  the  Chancery  Commissioners,  speaking  on  tliis  point,  said :  '*  Every  interrog- 


(a)  An  answer  which  is  as  specific  as  ting  up  the  defence  of  andne  influence 

the  stating  part  of  the  bill  is  sufficient.  by  answer,  see  Ante,  §  8d0,  note.    The 

Buerk  v.  Imhaeuser,   20  Blatch.    274;  omission  of  material  facts  in  the  bill 

Halsey  v.  Ball,  86  N.  J.  Eq.  161.    If  the  is  waived  by  an  answer  which  sets  forth 

charges  are  precise,  they  should  be  an-  those  facts.    Ca vender  v,  Cavender,  114 

swered  precisely.    Reed  v.  Cumberland  U.  S.  464. 
M.  F.  Ins.  Co.  36  N.  J.  Eq.  146.  As  to  set- 
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§  854.  In  general,  if  a  fact  is  chai^d,  which  is  within  the 
defendant's  own  knowledge,  as  if  it  is  done  by  himself,  he  must 
answer  positively,  and  not  to  his  remembrance  or  belief,  at  least 
if  it  is  stated  to  have  happened  within  six  years  before.^  But  as 
to  the  facts,  which  have  not  happened  within  his  own  knowledge, 
he  must  answer  as  to  his  information  and  belief,  and  not  to  his 
information  merely,  without  stating  any  belief,  either  one  way 
or  the  other.  2  (a)  As  to  recent  facts,  however,  within  his  own 
knowledge,  he  must  answer  positively,  and  not  on  belief,  al- 
though not  so  as  tathe  result  of  a  conversation.^  There  is  great 
practical  difficulty  on  this  head ;  for  although  the  answer  must 
meet,  in  some  way  or  other,  every  statement  in  the  bill,  and  the 
defendant  is  required  to  speak  ^Ho  the  best  of  his  knowledge, 
remembrance,  information,  and  belief;"*  yet  there  will  be  par- 
tial admissions  and  denials  of  every  shade  and  character ;  some 
delivered  in  terms  of  uncertainty ;  some  mixed  up  with  explana- 
tory or  qualifying  circumstances ;  and  some  very  loose  and  gen- 
eral in  their  language  and  import.^ 

atory  must  be  founded  on  the  allegation  of  the  bill;  if  the  allegation  is  irrelerant  to 
the  matter  in  question,  it  must  be  expunged  for  impertinence  ;  otherwifie  it  is,  prima 
facie,  taken  as  relevant,  and  the  defendant  is  therefore  bound  to  answer  every  alle- 
gation bearing  on  his  part  of  the  case,  whether  he  thinks  it  material  or  not.  The 
court  is  to  judge,  in  case  of  doubt,  whether  the  allegation  applies  to  his  part  of  the 
case ;  and  if  a  court  was  to  see  that  a  defendant,  by  accident,  or  to  save  expense 
(the  passages  being  short),  had  not  referred  the  bill  for  impertinence,  but  the  matters 
were  wholly  immaterial,  or  that  he  was  called  on  to  answer  a  part  of  the  case,  which, 
though  not  impertinent,  had  no  reference  to  him  ;  it  would  not,  on  exceptions,  com- 
pel the  defendants  to  answer  that  part ;  but  if  there  can  be  any  doubt,  whether  the 
answer  may  or  may  not  be  material  the  defendant  must  answer.  It  is  in  this  sense 
that  I  expressed  myself,  that  the  defendant  is  bound  to  answer,  whether  the  ques- 
tion is  material  or  not ;  as  the  materiality  or  immateriality  is  not  a  matter  of  argu- 
ment, inasmuch  as,  if  it  admits  of  a  doubt,  he  ought  to  answer."  See  Report  of 
Chancery  Commissioners,  1826,  App'x,  A.  9. 
1  Cooper,  Eq.  PI.  314;  2  Dan.  Ch.  Frac.  267 ;  [Carey  v,  Jones,  8  Ga.  616.] 

*  Post,  §  866,  866  a. 

*  Cooper,  Eq.  PI.  814 ;  Mitf .  Eq.  PI.  by  Jeremy,  909,  310 ;  Hall  v.  Wood,  1  Paige, 
404;  Utica  Ins.  Co.  v.  Lynch,  3  Paige,  210;  Brooks  v.  By  am,  1  Story,  296;  Kit- 
tredge  v,  Claremont  Bank,  8  Story,  690  ;  Post,  §  866  a,  868  6. 

«  Ante,  §  846,  note. 

*  Gresley  on  Evid.  20  ;  Post,  §  868  6.  Mr.  Daniell,  speaking  on  this  subject,  says : 
"  A  defendant  must  answer  '  as  to  his  knowledge,  remembrance,  information,  and 
belief.'  And,  in  general.  If  a  fact  is  charged,  which  is  in  the  defendant's  own  knowl- 
edge, as  if  done  by  himself,  he  must  answer  positively,  and  not  to  his  remembrance 
or  belief  only,  if  it  is  stated  to  have  happened  within  seven  years  before.    It  seems, 


(a]  The  HoUaday  Case,  27  Fed.  Rep.  830. 
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§  855.  It  is  with  a  view  to  meet  this  difficulty,  that  Lord 
Clarendon's  Order  was  made,  declaring,  that  an  answer  to  a 
matter,  charged  as  a  defendant's  own  act,  must  regularly  be 
without  saying,  "to  his  remembrance,"  or  "as  he  believeth^"  if 
it  be  laid  to  be  done  within  seven  years  before ;  unless  the  court, 
upon  exception  taken,  shall  find  special  cause  to  dispense  with 
so  positive  an  answer.  ^  And  if  the  defendant  deny  the  fact,  he 
must  traverse  or  deny  it  (as  the  case  requires)  directly,  and  not 
by  way  of  negative  pregnant^  As,  if  he  be  charged  with  ilie 
receipt  of  a  sum  of  money,  he  must  deny  or  traverse,  that  he  hath 
not  received  that  sum,  or  any  part  thereof,  or  else  set  forth,  what 
part  he  hath  received.^  And,  if  a  fact  be  laid  to  be  done  with 
divers  circumstances,  the  defendant  must  not  deny  or  traverse 
it  literally,  as  it  is  laid  in  the  bill;  but  he  must  answer  the 

however,  that  where  a  special  cause  is  shown,  so  positire  an  answer  may  be  dis- 
pensed with.  And  in  HaU  v.  Bodlej  (1  Yem.  470),  it  is  said,  that  a  defendant  having 
sworn  in  his  answer,  tliat  he  had  received  no  more  than  a  certain  sum,  to  his  remem- 
brance, it  was  allowed  to  be  a  good  answer.  As  to  facts  which  have  not  happened 
within  his  own  knowledge,  the  defendant  must  answer  as  to  his  information  and 
belief,  and  not  as  to  his  information  merelj,  without  stating  any  beUef  eitlier  one 
way  or  the  other.  It  is  not,  however,  necessary  to  make  use  of  the  precise  words 
'  as  to  his  information  and  belief,'  the  defendant  may  make  use  of  any  expressions, 
which  are  tantamount  to  them  :  thus,  to  sigr,  that  the  defendant  cannot  answer  to 
facts  inquired  after,  as  to  his  belief  or  otherwise,  is  generally  considered  a  sufficient 
denial ;  for  although  the  word  '  information '  is  not  used,  the  expression  '  belief  or 
otiierwise '  is  held  to  include  it  And  so,  where  an  answer  was  in  this  form :  '  And 
this  defendant  further  answering  saith,  it  may  be  true  for  anything  he  knows  to  the 
contrary,  that,'  &&,  and  after  going  through  the  several  statements,  it  concluded 
thus :  '  But  this  defendant  is  an  utter  stranger  to  all  and  every  such  matters,  and  can- 
not  form  any  belief  concerning  them ; '  Sir  J.  Leach,  V.  C.  was  of  opinion,  that  the 
defendant,  in  stating  himself  to  be  an  utter  stranger  to  all  and  every  the  matters  in 
question,  did  answer  as  to  his  information,  and  did,  in  effect,  deny  that  he  had  any 
information  concerning  them.  It  may  be  collected  from  the  above  case,  that  a 
defendant  cannot,  by  merely  saying,  that  a  matter  may  be  true  for  anything  he 
knows  to  the  contrary,  avoid  stating  what  his  recoUection,  information,  or  belief, 
with  reference  to  it  is,  or  saying,  that  he  has  no  recollection  or  information,  or  that 
he  cannot  form  any  belief  at  all  concerning  it,  either  in  these  words  or  in  equivalent 
expressions."  2  Dan.  Ch.  Prac  266,  257;  Amhurst  v.  Bang,  2  Sim.  &  Stu.  183; 
Post,  §  856,  868  b.  [It  is  not  necessary  that  the  defendant  should  say  in  so  many 
words,  that  he  has  no  knowledge,  information,  or  belief,  in  relation  to  the  charge  on 
the  bill ;  it  is  sufficient,  if  he  use  any  other  expression,  which  in  substance  necessarily 
amounts  to  the  same  thing.  King  v.  Ray,  11  Paige,  285.  And  see  Jones  r.  Wiggins, 
2  T.  &  Jer.  885 ;  Morris  v.  Parker,  8  Johns.  Ch.  297.] 

1  Com.  Dig.  Chancery,  K.  2 ;  Pract.  Reg.  7.  But  see  HaU  v.  Bodley,  1  Vem.  470 ; 
2  Dan.  Ch.  Prac.  254,  257. 

3  Com.  Dig.  Chancery,  K.  2;  Pract.  Reg.  8;  Beames,  Ord.  in  Ch.  29, 179.  [See 
Patrick  i-.  Black  well,  17  Jur.  803.]  »  Ibid. 
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point  of  substance  positively  and  certainly.^  However,  it  is 
plain,  that  no  positive  rule  can  fully  provide  for  all  the  various 
difficulties  in  cases  of  this  sort;  and  each  case  must,  therefore, 
be  decided  upon  its  own  circumstances.^ 

§  855  a.  In  many  cases  where  the  defendant  is  asked,  as  to  his 
knowledge  or  information  of  facts,  it  may  not  be  sufficient  for 
him  to  say,  that  he  has  no  knowledge  or  information  of  those 
facts;  if  the  facts  are  such,  as  have  passed  between  his  agent 
and  the  plaintiff,  and  he  is  interrogated  thereto;  for  under  such 
circumstances,  he  is  bound  to  make  inquiries  of  his  agent,  be- 
fore he  makes  his  answer.^    Such  a  case  is  not  governed  by  the 

1  Beamee,  Ord.  in  Ch.  179;  Id.  28,  29 ;  Moantford  v,  Taylor,  6  Ve8.  792;  Gresley 
on  Eyid.  21 ;  Com.  Dig.  Chancery,  K.  2 ;  Pract.  Beg.  8;  2  Dan.  Ch.  Prac.  259,  260. 
[An  answer  to  a  bill  of  discovery  for  documents  in  the  defendant's  possession,  merely 
alleging  the  defendant's  belief  that  the  documents  do  not  contain  evidence  or  tend 
to  show  the  plaintifiTs  title,  is  not  sufficient,  but  the  answer  must  distinctly  negative 
the  allegations  in  the  bill.  Attorney  General  v,  London,  2  Mac.  &  Gord.  247.  But 
see  Peile  v,  Stoddart,  1  Mac.  &  Gord.  192.] 

>  See  Neate  v.  Marlborough,  2  Y.  &  ColL  8;  Ante,  §  85,  88 ;  [Tucker  v.  Cheshire 
Railroad,  1  Foster,  89.]  Mr.  Bell,  in  his  examination  before  the  Chancery  Commis- 
sion, declared,  that  "  be  had  always  had  a  very  great  doubt  and  never  could  bring 
his  mind  completely  to  any  general  rule  on  the  subject,  whether  the  defendant,  when 
challenged  for  not  answering  with  sufficient  particularity  might  allege  that  the  ques- 
tion was  no  more  particular  than  his  answer."  He  gave  as  an  instance  to  explain 
the  difficulty,  "  The  allegation  being,  *  That  the  person  had  received  such  a  sum  of 
money ;'  the  interrogatory  has  been, '  Have  you  not  received  such  a  sum  of  money  ? ' 
and  by  accident  the  words  '  or  any  person  or  persons  by  your  order,  or  for  your  use,* 
have  been  omitted ;  I  have  known  the  master  say,  under  these  circumstances, '  I  will 
not  go  beyond  your  interrogatory.'  Now,  it  appeared  to  me  to  be  an  error  not  to 
allow  an  exception  on  those  grounds.  It  is  to  let  off  a  man  by  means  of  a  negative 
pregnant  I  conceive,  in  this  case,  it  would  be  very  proper  to  report  the  answer 
insufficient  for  not  going  further,  although  the  words  I  mentioned  were  not  inserted 
in  the  interrogatory.  But  if  you  get  into  a  case  a  little  more  complicated,  it  is  very 
difficult  to  say  how  far  a  defendant  should  go  in  explanation.  Unless  it  is  clear  you 
are  avoiding  a  disclosure  of  the  truth  by  a  negative  pregnant,  I  think,  you  are  not 
bound  to  go  further  in  your  answer  than  the  interrogatory."  Gresley  on  Evid.  20, 
21 ;  Report  of  Chancery  Commissioners,  App'x  3,  Q.  6 ;  Ante,  §  88,  note ;  40,  note. 
If  a  bill  states  a  fact,  which  is  not  denied  by  the  answer,  and  by  th^  answer  it  ap- 
pears, that  the  defendant  has  the  means  of  answering,  as  to  his  belief,  by  making  an 
inquiry  as  to  tliat  fact,  he  must  answer  as  to  the  result  of  that  inquiry ;  and  his  stat- 
ing, that  he  is  unable  to  set  forth,  &c.,  is  not  sufficient.  Neate  v.  Marlborough,  2  Y. 
&  Coll.  8 ;  Post,  §  855  a.  If  a  defendant  is  interrogated  in  equity,  in  aid  of  a  suit  at 
law,  as  to  the  consideration  given  for  a  bill  of  exchange,  the  defendant  in  equity  is 
bound  to  state  not  only  the  consideration,  which  he  gave  for  the  bill  itself,  but  that 
which  he  knows  another  to  have  given.  Glengall  v,  Edwards,  2  T.  &  Coll.  125, 120; 
Hall  t7.  Wood,  1  Paige,  404. 

*  Glengall  v.  Frazer,  2  Hare,  99, 103.    [And  see  Eittredge  v,  Claremont  Bank, 
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same  considerations,  as  one,  where  the  facts  are  equally  open 
and  accessible  to  both  parties,  and  the  means  of  information  are 
the  same ;  as,  for  example,  where  the  death  of  a  party  is  stated, 
and  interrogatories  as  to  the  fact  are  addressed  to  the  defendant ; 
for  the  principal  has  means  of  knowing  from  his  agent,  what  the 
facts  are ;  and  he  has  no  right  in  his  answer  to  say,  that  he  does 
not  know  what  his  agent  has  done.  It  is  plain,  that,  if  he  had 
answered,  that  he  had  been  informed  by  his  agent,  that  the  facts 
were  so,  and  he  believed  the  information,  the  answer  would  be 
good  evidence,  and  might  be  material.^  So,  if  a  party  is  inter- 
rogated as  to  his  knowledge,  remembrance,  information,  and 
belief,  and  the  answer  alleges  that  the  defendant  has  no  knowl- 
edge or  information,  that  a  fact  is  not  true,  that  is  not  suffi- 
cient, for  he  ought  to  state,  whether  he  believes  it  to  be  true.^ 
§  856.  Where  there  is  the  general  clause  of  combination  only 
in  the  bill,  the  defendants  need  not,  although  they  usually  do, 
answer  to  it.  Where  a  particular  combination  is  charged  in  a 
bill,  a  particular  answer  must  be  given,  and  a  general  denial 
will  not  do.*  A  defendant  is  not  obliged  to  answer  facts,  which 
are  interrogated  to,  without  being  stated,  or  charged  in  the  bill.^ 
But  if  the  defendant  does  answer  to  such  facts,  and  the  plain- 
tifiF  replies  to  his  answer,  they  are  properly  put  in  issue  although 
they  were  not  charged  in  the  bill.**    A  general  charge,  however, 

I  Wood.  &  Min.  244;  Attorney  General  v.  Reee,  12  Beav.  60;  Swift  o.  Swift,  13  Ga. 
140.] 

^  Glengall  v.  Fraxer,  2  Hare,  09,  108.  [And  see  Attorney  General  v.  Rees,  12 
Beav.  60.] 

*  Brook8  V.  Bjam,  1  Story,  296;  Post,  §  868  6.  [And  see  Kittredge  o.  Claremont 
Bank,  1  Wood.  &  Min.  244.  It  is  a  material  consideration,  in  what  form  the  allega- 
tions in  an  answer  must  be  made,  in  order  to  bind  the  party  or  to  raise  an  issue 
upon  the  traverse,  so  as  to  entitle  the  defendant  to  give  evidence  in  support  of  the 
averment.  As  late  as  1864,  it  was  decided  by  the  Court  of  Appeal  in  Chancery, 
that  a  statement  by  an  executor,  in  answer  to  an  inquiry  by  a  creditor,  that  he  is 
executor,  and  that  the  will  has  been  proved,  will  render  him  liable  as  executor ; 
and  that  a  defendant,  who  in  his  answer  says,  that  he  believes  the  testator  to  have 
been  incompetent,  instead  of  saying  he  was  told  that  he  was  incompetent,  but  knew 
nothing  about  it,  will  be  held  to  have  insisted  upon  that  allegation  in  defence  of  the 
suit ;  and  the  allegation  will  be  confirmatory  evidence,  that  he  took  upon  himself 
the  executorship.  Vickers  v.  Bell,  4  De  G.  J.  &  S.  274.  But  the  court  said,  that  as 
the  case  was  one  of  some  doubt,  it  was  very  properly  brought  before  the  Court  of 
Appeal,  and  the  suit  was  therefore  dismissed,  without  costs.] 

*  Cooper.  Eq.  H.  814,  816;  White  v.  WUliams,  8  Ves.  193;  Faulder  p.  SUurt, 

II  Ves.  296 ;  Ante,  §  86,  37. 

*  Ibid.  »  Ibid. 
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as  to  the  fact  of  payment,  enables  the  plaintiff  to  put  all  ques- 
tions upon  it,  that  are  material  to  make  out  whether  it  was  paid ; 
and  it  is  not  necessary  to  load  the  bill  by  adding  to  the  general 
charge,  that  it  was  not  paid,  that  so  it  would  appear,  if  the  de- 
fendant would  set  forth,  when,  where,  and  other  particulars.  ^  (a) 
In  a  suit  for  an  account,  an  answer  going  no  further,  than  to 
enable  the  plaintiff  to  go  into  the  master's  office,  is  not  sufficient 
He  is  entitled  to  the  fullest  information  the  defendant  can  give 
him  by  answer,  not  by  long  schedules  in  an  oppressive  way ;  but 
by  giving  the  best  account  possible,  stating,  how  it  is,  and  re- 
ferring to  books  of  account  and  other  vouchers,  so  as  to  make 
them  part  of  the  answer,  and  giving  the  fullest  opportunity  of 
inspection,*  (6) 

1  Ibid. 

*  Ibid. ;  [BeaU  v.  Blake,  10  Ga.  400 ;  ]  2  Dan.  Ch.  Prac.  267,  268.  Mr.  DanieU 
here  says :  "  It  is,  however,  to  be  observed,  that  where  executors  or  other  trustees 
are  called  upon  to  set  out  accounts,  they  must  set  them  forth ;  although  for  the 


(a)  Ames  p.  King,  9  Allen,  268; 
McClaskey  v,  Barr,  40  Fed.  Rep.  669. 
Any  number  of  defences  may  be  set  up 
by  answer,  but  they  must  be  consistent 
with  each  other.  Stone  v.  Moore,  26  IlL 
166;  Scanlan  v.  Scanlan,  184  lU.  680; 
Crowder  v.  Searcy,  103  Mo.  97. 

(6)  But  the  court  will  always  exercise 
a  proper  control  over  any  attempt  on  the 
part  of  the  plaintiff  to  press  for  such 
minuteness  of  discovery  as  would  be  vex- 
atious or  unreasonable,  and  if  substantial 
information  is  given  by  the  answer,  will 
discourage  exceptions  for  insufficiency. 
Reado  o.  Woodrooffe,  24  Beav.  421 ;  El- 
mer V.  Creasy,  L.  R.  9  Ch.  69;  Great 
Western  Colliery  Co.  v.  Tucker,  L.  R. 
9  Ch.  376;  West  of  England  Bank  v. 
NickoUs,  6  Ch.  D.  618.  If,  therefore, 
the  defendant  is  asked  to  set  out  full 
and  particular  accounts  of  an  extensive 
business,  the  court  will  consider  the  cir- 
cumstances of  the  case,  and  see  what 
useful  object  can  be  served  by  compelling 
such  an  account,  and  whether  the  dis- 
covery sought  is  relevant  to  the  relief 
prayed,  since  the  more  strict  the  court  is 
in  compelUng  a  Ml  answer,  the  more 
necessity  there  is  for  vigilance  in  seeing 


that  its  process  is  not  used  in  an  oppres- 
sive manner.  Lockett  v,  Lockett,  L.  R. 
4  Ch.  386,  341 ;  Wier  v.  Tucker,  L.  R. 
14  £q.  26;  Heugh  v.  Garrett,  44  L.  J. 
Ch.  806.  And,  although  the  court  is 
not  accustomed  to  weigh  nicely  the  mate- 
riality of  the  discovery  sought,  yet  if  the 
discovery  is  such  as  may  be  used  for 
purposes  prejudicial  to  the  defendant, 
irrespective  of  the  suit,  the  court  will 
look  carefully  into  the  question  whether 
there  is  a  reasonable  prospect  that  the 
plaintiff  will  be  materially  aided  thereby 
at  the  hearing.  Carver  v.  Pinto  Leite, 
L.  R.  7  Ch.  90.  See  Ante,  §  863  a.  But 
the  discovery,  though  merely  useful  for 
the  purposes  of  consequential  relief,  will 
usually  be  ordered,  unless  it  will  be  an 
unnecessary  hardship  on  the  defendant 
to  require  him  to  give  it  before  decree. 
Elmer  v.  Creasy,  above  cited;  Saull  p. 
Browne,  L.  R.  9  Ch.  864,  867.  See 
Thompson  v.  Dunn,  L.  R.  6  Ch.  678; 
Saunders  v,  Jones,  7  Ch.  1).  486 ;  Lyon 
V.  Tweddell,  13  Ch.  D.  376;  Benbow  v. 
Low,  16  Ch.  D.  93 ;  Grumbrecht  v.  Parry, 
49  L.  T.  K.  8.  670;  French  v.  Rainey,  2 
Tenn.  Ch.  640 ;  Ante,  §  862  a,  note  (a). 
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§  857.   Where  the  defendant  has  answered  all  the  ci  ream- 
stances  of  his  own  case,  and  as  far  as  he  has  any  concern  in  the 

purpose  of  rendering  their  schedules  less  burdensome,  they  may,  instead  of  going 
too  much  into  particulars,  refer  to  the  original  accounts  in  their  possession  in  the 
manner  above  stated ;  and  when  it  is  said,  that  a  defendant  may  refer  to  accounts 
in  his  possession,  it  must  not  be  understood  as  authorizing  him  to  refer,  by  his 
answer,  to  accounts  made  out  by  himself  for  the  purposes  of  the  case,  but  only  to 
accounts  previously  in  existence.  The  same  rule,  which  has  been  before  stated, 
with  respect  to  corporations  aggregate,  viz.,  that  it  is  their  bounden  duty  before  they 
put  in  their  answer,  to  cause  every  deed,  paper,  and  muniment  in  their  possession 
or  power,  to  be  diligently  examined,  and  to  give  in  their  answer  all  the  information 
which  results  ftom  such  examination,  may,  with  propriety,  be  applied  to  all  indi- 
viduals, who  are  required  to  answer  a  bill."  Attorney  General  v.  East  Retford,  2 
MyL  &  K.  36.  Mr.  Daniell  afterwards,  in  some  subsequent  pages  (pp.  26^264),  adds 
the  following  remarks,  which,  although  long,  are  in  a  practical  sense  so  important 
as  to  be  proper  for  insertion  here.  "  It  is,  however,  the  general  practice,  where  a 
bill  requires  the  defendant  to  set  forth  a  general  account,  or  to  answer  as  to  moneys 
received,  or  documents  in  his  possession,  to  set  forth  the  account  or  list  of  the  sums, 
or  documents  in  one  or  more  schedules  annexed  to  the  answer,  which  the  defendant 
prays  may  be  taken  as  part  of  his  answer,  and  such  practice  is  very  convenient,  and 
in  many  cases  indispensable.  It  may  also  be  resorted  to  by  the  defendant,  for  the 
purpose  of  showing  the  nature  of  his  own  case,  or  of  strengthening  it,  even  though 
there  is  nothing  in  the  bill  itself,  or  in  the  interrogatories,  which  may  render  a  sched- 
ule necessary.  Thus,  where  a  bill  was  filed  by  merchants  in  England  against  mer- 
chants in  India,  for  an  account  of  the  dealings  and  transactions  between  them,  and 
one  of  the  defendants  (residing  in  England),  m  answer  to  an  allegation  in  the  biU, 
that  some  cotton  which  had  been  sent  by  the  defendants  to  the  plaintifft  was  of 
inferior  quality,  said,  that  he  had  no  personal  knowledge  of  the  dealings  between 
the  two  firms,  but  tliat  he  had  received  certain  affidavits  and  certificates  which  his 
partners  in  India  had  caused  to  be  made  by  experienced  persons  there,  from  which 
he  believed  the  cotton  to  be  of  superior  quality,  and  set  forth  the  affidavits  and  cer- 
tificates in  a  schedule  in  htec  verba;  Sir  John  Leach,  vioe-diancellor,  and  afterwards 
Lord  Eldon,  upon  appeal,  held  that  the  schedule  was  not  impertinent ;  because,  al- 
though it  was  not  absolutely  necessary  for  the  defendant  to  set  out  the  affidavits 
and  certificates,  as  he  might  have  made  them  part  of  his  answer  by  referring  to 
them,  yet  he  had  a  right  to  put  them  upon  his  answer,  If  he  thought  fit  to  do  so ; 
because,  if  his  answer  should  be  made  use  of  in  a  court  of  law,  it  might  be  impossi- 
ble for  him  to  use  the  certificates  and  affidavits  unless  they  were  set  out.  It  is  to 
be  remarked,  however,  that  it  was  apparently  with  great  reluctance,  that  Lord  Eldon 
came  to  the  conclusion  at  which  be  arrived  in  the  above  case ;  and  that  upon  dis- 
missing the  appeal,  he  did  so  without  prejudice  to  the  questions  as  to  costs,  when 
applied  for  at  the  hearing  of  the  case.  And,  in  general,  a  defendant  must  be  careful 
not  to  frame  his  schedule  in  a  manner  which  may  be  burdensome  and  oppressive  to 
the  plaintiff;  otherwise  they  will  be  considered  impertinent  Thus,  where  a  bill  was 
filed  for  an  account  containing  the  following  interrogatory,  *  Whether  any  and  what 
sum  of  money  was  due  firom  the  house  of  A.  to  the  house  of  B.,  and  how  the  defend- 
ant made  out  the  same  ? '  and  the  defendant  by  his  answer,  set  forth  a  long  schedule, 
containing  an  account  of  all  dealings  and  transactions  between  the  two  houses.  Lord 
Eldon  held  the  answer  clearly  impertinent,  and  that  the  defendant  ought  merely  to 
have  answered  that  such  a  sum  was  due,  and  that  it  was  due  upon  the  balance  of  an 
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matters  of  the  bill,  he  will  not  (as  has  been  already  stated)  be 
compelled  to  answer  the  further  matters  or  circumstances  of  the 
bilL^  Yet,  if  he  does  answer  a  part  of  the  circumstances,  or 
state  a  part  of  a  conversation,  he  will  be  compelled  to  state  the 
whole.  ^ 

§  858.  In  respect  to  the  necessity  and  propriety  of  making  a 
discovery  of  documents  and  papers,  called  for  by  the  bill,  in  the 
answer,  a  good  deal  of  discussion  has  of  late  years  been  had; 
and  the  subject  does  not  seem  free  from  all  difficulties.      It 

account.  It  is  to  be  remarked,  that,  in  the  above  case,  although  there  was  an  in- 
quiry  how  the  defendant  made  out  that  there  was  a  balance,  there  were  no  |>articular 
inquiries  in  tlie  bill  as  to  the  items,  constituting  the  account  from  which  the  de- 
fendants made  out  that  there  was  a  balance  due  to  them ;  but  even  where  there  has 
been  such  an  inquiry,  the  court  has  gone  the  length  of  saying,  that  a  schedule  con- 
taining such  items  will  be  impertinent,  if  the  items  are  set  out  with  a  minuteness 
not  called  for  by  the  nature  of  the  case.  Thus,  where  the  bUl  called  upon  a  de- 
fendant to  set  forth  an  account  of  all  and  every  tlie  quantities  of  ore,  metals,  and 
minerals,  &c.,  dug  in  particular  mines,  and  the  full  value  thereof,  &c.,  and  the  costs 
and  expenses  of  working  the  mines,  and  the  clear  profits  made  thereby ;  and  the 
defendant  put  in  a  schedule  to  his  answer,  comprising  3481  folios,  wherein  were 
set  forth  all  the  particular  items  of  every  tradesman's  bill,  connected  with  the  mines ; 
the  court  held  the  schedule  to  be  impertinent  So,  where  a  defendant  in  his  schedule, 
set  out  at  length  a  bill  of  costs,  with  observations  with  reference  to  another  bill 
delivered  for  the  same  business,  it  was  held  impertinent,  although  the  bill  called 
upon  the  defendant  to  set  out  how  he  computed  and  made  out  his  demand,  and 
all  the  particulars  relating  thereto,  with  interrogatories  pointed  to  the  particular 
items,  and  to  a  minute  comparison  of  the  two  bills  of  cost  In  like  manner,  it  seems 
to  be  held,  that,  in  the  case  of  an  executor  called  upon  to  account  for  his  disburse- 
ments, it  is  not  necessary  to  set  out  every  particular  item.  It  is  difficult,  however, 
to  point  out  any  precise  rules  with  regard  to  what  will  be  considered  impertinent  in 
a  schedule ;  much  must  depend  upon  the  nature  of  each  case,  and  the  purposes  for 
which  the  discovery  is  required ;  the  cases  above  referred  to,  and  the  others  which 
may  be  found  in  the  books,  however,  show,  that  even  though  the  plaintiff,  by  the 
minuteness  of  his  inquiries,  in  some  measure  affords  an  excuse  for  the  defendant 
setting  forth  a  long  and  burdensome  schedule,  the  court  will  not,  unless  in  instances 
in  which,  from  the  nature  of  the  case,  great  minuteness  is  required,  permit  a  de- 
fendant to  load  the  record  with  useless  and  impertinent  matter,  even  though  the 
Introduction  of  such  matter  might  be  justified  by  the  terms  of  the  interrogatories ; 
on  the  other  hand,  it  is  to  be  observed,  that  the  court  will  not,  where  the  defendant, 
in  complying  with  the  requisitions  in  the  bill,  has  bona  fide  given  the  information 
required,  though  in  a  manner  rather  more  prolix  than  might  perhaps  be  necessary, 
consider  the  answer  as  impertinent;  for  although  prolixity  sometimes  amounts  to 
impertinence,  whether  the  court  will  deal  with  it  as  such,  depends  very  much  upon 
the  degree  in  which  it  occurs." 

1  Cooper,  Eq.  PI.  816 ;  Mitf.  Eq.  PI.  by  Jeremy,  309,  note  (m) ;  Hare  on  Discovery, 
160-162;  Oresley  on  Evid.  17,  18;  Newman  v.  Oodf rey,  2  Bro.  Ch.  882;  Jones  v 
Wiggins,  2  Y.  &  Jer.  885. 

>  Cooper,  Eq.  Fl.  816;  Cookson  v.  Ellison,  2  Bro.  Ch.  252. 
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seems  clear,  that  the  plaintiff  is  not  entitled,  as  a  matter  of 
right,  to  the  discovery  and  production  of  any  documents  or 
papers  called  for  by  the  bill,  except  those,  which  appertain  to 
his  own  case,  or  the  title  made  by  his  bill.^  Documents  and 
papers,  which  wholly  and  solely  respect  the  defendant's  title  or 
defence,  he  is  not  compellable  by  his  answer  to  discover,  or  to 
produce.^  (a) 

§  869.  But  the  difficulty,  which  has  been  most  pressed,  is, 
whether,  when  the  defendant  does  answer  and  refer  to  documents 
and  papers  in  his  answer,  he  is  bound  to  produce  them  for  the 
inspection  of  the  plaintiff,  upon  motion.  The  question  (it  has 
been  said)  may  arise  under  three  different  aspects  of  an  answer. 
(1. )  The  documents  and  papers  may  not  be  referred  to  in  the 
answer;  but  they  may  be  admitted  to  be  in  the  defendant's 
possession.  (2.)  They  may  be  referred  to  in  the  answer,  and 
not  be  admitted  to  be  in  the  defendant's  possession.  (3.)  They 
may  be  in  part  set  forth,  or  shortly  stated  in  the  answer,  as  in 
the  defendant's  possession,  and  referred  to  in  the  answer  for 

1  Wigram  on  Discovery,  let  ed.  18»  19,  90, 111-146 ;  Id.  2d  ed.  16, 16, 846-^48, 863- 
865.  See  also  Mitf.  Eq.  PI.  by  Jeremy,  9,  68, 64, 190, 191 ;  Hardman  r.  Ellames,  2  Myl. 
&  K.  746-768 ;  Hare  on  Discovery,  188-244 ;  Ante,  §  572  and  note,  676,  and  note ;  Ck>nibe 
V.  London,  1  Y.  &  Coll.  Ch.  681 ;  Hunter  u.  Capron,  5  Beav.  98.  [See  Attorney  Gen- 
eral V.  London,  12  Bear.  8 ;  s.  o.  2  Mac.  &  Gord.  247.] 

^  Ibid.  In  Champernoon  v.  Totness,  2  Atk.  112,  Lord  Hardwicke  is  reported  to 
have  said :  "  It  is  true,  in  general,  that  a  person  cannot  compel  another  to  set  forth 
by  what  title,  and  under  whom,  he  derives  his  estates,  merely  because  his  lands  lie 
next  to  the  plaintiff's.  But  where  there  is  a  dispute  as  to  boundaries,  or  unity  of 
possession,  there  a  defendant  must  set  forth  in  his  answer,  how  he  is  entitled  espe- 
cially when  the  defendant  has  not  thouglit  proper  to  demur  to  this  part  of  the  bill." 
It  may  well  be  doubted,  whether  this  statement  is  not  too  loose  and  inexact.  [The 
plaintiff,  in  addition  to  a  discovery  of  that  which  constitutes  his  own  title,  may  seek 
a  discovery  for  the  purpose  of  repelling  what  he  anticipates  will  be  the  case  set  up 
by  the  defendant  But  this  does  not  extend  to  a  discovery  of  the  evidence  in  sup- 
port of  the  defendant's  case.  Attorney  General  v,  London,  2  Mac.  &  Gord.  247.  But 
where  the  defendant  was  sued  in  equity,  as  surviving  partner  in  a  firm  of  commis- 
sion wine  merchants,  and  was  required  to  set  out  in  his  answer  a  full  account  of 
the  partnership  transactions,  for  the  six  months  preceding  the  decease  of  the  otlier 
partner,  it  was  held  not  sufficient  to  set  out  the  accounts,  by  way  of  reference  to  a 
book  in  which  they  were  contained,  on  the  ground  that  the  persons  named  were 
privileged  customers ;  and  upon  exceptions  to  the  answer,  upon  that  ground,  it  was 
declared,  that  the  defendant  ought  to  have  set  out  the  account,  in  a  schedule  to  his 
answer,  and  that  the  objection  that  the  names  of  the  customers  were  privileged  did 
not  apply  to  such  a  case.    Telford  v.  Ruskin,  1  Drew.  &  Sm.  148.] 


(a)  This  rule  is  not  changed  by  the  New  York  Code.     Shoe  &  Leather  Be* 
porter  Ass.  v.  Bailey,  17  Jones  &  S.  385. 


§  868-869.] 
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greater  certainty,  when  produced ;  or,  according  to  the  common 
form,  "as  will  appear  by  the  said  documents  and  papers,  to 
which,  for  greater  certainty,  the  defendant  craves  leave  to  re- 
fer."^ In  the  first  case,  the  question,  whether  the  defendant 
shall  produce  the  documents  and  papers  or  not,  is  determined  by 
considering,  whether  the  documents  do,  or  do  not,  relate  to  the 
plaintiff's  title.  If  they  relate  solely  to  the  defendant's  title, 
they  will  not  be  required  to  be  produced.  If  they  relate  to  the 
plaintiff's  title,  they  will.^  In  the  second  case,  the  court  cannot 
order  the  production  of  the  documents  and  papers,  unless  they 
respect  the  plaintiff's  title ;  and  unless,  although  stated  not  to 
be  in  the  possession  of  the  defendant,  they  happen  to  be  in  the 
hands  of  some  person,  over  whom  the  defendant  evidently  has  a 
control.^  (a)  In  the  third  case,  it  seems,  that  although  the  docu- 
ments and  papers  solely  respect  the  defendant's  title,  yet  the 
court  will  require  their  production;  for  the  defendant  has,  by 
his  mode  of  referring  to  them,  made  them  a  part  of  his 
answer.^  (6) 

1  Hardman  v,  EUames,  2  Myl.  &  K.  756,  766. 

s  Hardman  v.  Ellames,  2  Myl.  &  E.  766.  [But  a  defendant  ia  not  compelled  to 
produce  any  document,  which  the  bill  does  not  distinctly  allege  relates  to  the  matter 
in  issue  in  the  action.    Feile  v.  Stoddart,  1  Mac.  &  Oord.  192.] 

*  Ibid.  766,  767.  As  to  the  answer  where  the  papers  cannot  be  found,  or  have 
passed  from  the  control  of  the  respondent    Ellwand  v.  McDonnell,  8  Beav.  14. 

4  Hardman  o.  EUames,  2  Myl.  &  K.  767,  768;  Ante,  §672,  note,  674,  note;  [Tison 


(a)  Fattison  v.  Skillman,  48  N.J  Eq. 
892 ;  Straker  v,  Reynolds,  22  Q.  B.  D. 
262  ;  Kearsley  &.  Philips,  10  Q.  B.  D.  36, 
466;  Quilter  v.  Heatly.  23  Ch.  D.  42; 
Owen  V.  Wynn,  9  Ch.  D.  29;  BotiII  v. 
Cowan,  L.  R.  6  Ch.  496.  Under  an  allega- 
tion that  the  defendant  believes  that  the 
documents  will  not  show  the  plaintiff's 
title,  the  court  will  order  their  production, 
as  it  will  not  under  a  direct  averment  to 
the  same  effect  Bannatyne  v.  Leader, 
10  Sim.  230.  An  aflLdavit  that  docu- 
ments, the  production  of  which  is  sought, 
*'  are  privileged/'  merely  states  a  conclu- 
sion of  law,  and  is  insufficient  if  it  does 
not  state  and  verify  the  facts.  Gardner 
V,  Irvin,  4  Ex.  D.  49.  See  Ante,  §  663 
note. 

(6)  If  the  bill  contains  no  direct  aver- 
ment of  possession  by  the  defendant,  and 


his  answer  does  not  admit  it,  the  bill 
must  be  amended,  and  proof  of  posses- 
sion cannot  be  made  by  affidavits  in  sup- 
port of  a  motion  to  produce.  Bamett  v. 
Moore,  1  Jac.  &  W.  227.  An  order  for 
inspection  will  rarely  be  extended  to  an 
order  to  deposit  for  safe  custody.  Beck- 
ford  V.  Wildman,  16  Ves.  488.  In  Swan- 
ston  V.  Lishman.  46  L.  T.  k.  s.  860 ;  4  Asp. 
M.  C.  460,  Jessel,  M.  R.  said :  **  The  rule 
as  to  discovery  is  the  exact  contrary  to 
that  as  to  production.  You  must  set  out 
every  document  you  have  in  your  pos- 
session, whether  you  are  bound  to  pro- 
duce them  or  not."  The  penalty  for 
non-production  is  that  the  documents 
cannot  afterwards  be  used  in  evidence. 
Roberts  v,  Oppenheim,  26  Ch.  D.  724. 
In  cases  of  written  instruments  im- 
peached for  fraud,  production  may  be 
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§  860.  If  the  defendant  in  a  case,  seeking  for  the  discovery  of 
a  correspondence,  sets  forth  extracts  of  letters,  and  swears,  that 

V.  Ti8on»  14  6a.  167 ;]  Cooper,  Eq.  PI.  817, 3ia    This  last  point  is  the  great  qaestion 
discussed  in  Mr.  Wigram's  Points  of  Discorerv.    He  controverts  the  decision  in  his 
favor,  in  the  case  of  Hardman  v.  Ellames,  and  insists,  that  the  defendant  is  not,  in 
such  a  case,  bound  to  produce  documents  or  papers,  wliich  respect  his  own  title. 
See,  especially,  Wigram  on  Discovery,  Ist  ed.  18, 19,  111,  113-146, 198-210,  212-215. 
See  also  Wigram  on  Discovery,  2d  ed.  16, 16,  46-^348,  863-^365.    Tlie  latter  pages 
contain  his  conclusions  upon  the  whole  subject,  in  each  edition.    See  Hare  on  Dis- 
coveiy,  part  3,  di.  4,  pp.  188-244 ;  where  the  same  subject  is  largely  discussed.    See 
also  Gresley  on  Evidence,  26-37.    The  doctrine  thus  stated,  and  especially  the  last 
point  in  Hardman  v.  Ellames,  was  expressly  affirmed  by  Lord  Gotten  ham  in  Adams 
V.  Fisher,  8  Myl.  &  Cr.  626,  648,  649.    See  also  Neate  v.  Latimer,  2  Y.  &  CoU.  257, 
264;  8.  c.  11  Bligh,  112,  166.    [But  Adams  v.  Fisher,  was  evidently  disapproved  of 
in  the  late  case  of  Swinbome  v.  Nelson,  16  Beav.  416.]    Mr.  Wigram  has  commented 
on  the  case  of  Adams  v.  Fisher,  in  his  second  edition,  at  large ;  and  the  learned  reader 
will  (I  trust)  not  deem  the  following  extract,  although  long,  unacceptable.     "In 
Adams  o.  Fisher,  3  Myl.  &  Cr.  626,  the  plaintiff  (as  personal  representative  of  a 
deceased  testator)  stated  by  his  bill,  that  the  defendant  Fisher  had  acted  as  his 
solicitor,  and  had,  in  that  character,  received  various  sums  of  money,  on  account  of 
the  testator's  estates,  for  which  he  had  not  accounted ;  and  that  he  had  in  his  pos- 
session books  and  papers  relating  to  the  testator's  estate ;  and  called  for  a  schedule, 
and  production  of  such  books  and  papers,  and  also  prayed  an  account.    The  defend- 
ant admitted  collecting  the  estate  of  the  testator,  and  the  possession  of  books  and 
papers  relating  to  tlie  estate,  and  set  out  a  schedule  of  them,  but  insisted  that  he  was 
not  the  plaintiff's  solicitor,  but  the  solicitor  of  Fisher,  who  was  the  person  employed 
by  the  plaintiff  to  collect  the  estate,  and  that  he  was  accountable  to  Fisher  only,  and 
not  to  the  plaintiff.    Upon  a  motion  for  the  production  of  the  documents  in  the 
schedule,  the  Lord  Chancellor  refused  the  motion.     In  the  course  of  the  argument, 
the  Lord  Chancellor  said :  '  Suppose  a  bill  is  filed  by  a  person  claiming  to  be  a  cred- 
itor or  legatee,  or  in  any  other  assumed  character,  and  the  defendant  denies,  that 
the  plaintiff  is  what  he  is  alleged  to  be ;  but  states,  on  the  contrary,  that  he  is  a  per- 
fect stranger,  and  denies,  in  short,  everything,  on  which  the  plaintiff  proceeds ;  but» 
Dot  having  protected  himself  by  plea,  he  is  obliged  to  answer ;  is  the  plaintiff,  as  a 
matter  of  course,  to  ask  for  all  the  documents  in  the  possession  of  the  defendant^ 
which  relate  to  any  of  the  matters  introduced  in  the  bill  1  I  only  want  to  know,  how 
far  you  carry  the  principle ;  whether,  as  a  mere  matter  of  course,  documents  which, 
if  the  defendant's  allegation  is  true,  have  nothing  to  do  with  proving  tlie  case  made 
by  the  bill,  are  to  be  produced  for  the  plaintiff's  inspection  ^    If  a  bill  is  filed  by  a 
person  as  a  creditor,  and  he  asks  for  all  the  title-deeds  of  the  real  estate,  is  the  plain- 
tiff entitled  to  see  the  title-deeds  of  a  person's  estate,  because  he  calls  himself  a 
creditor,  which  the  defendant  denies  that  he  is  1 '    In  giving  Judgment,  his  lordship 
said,  '  Here  the  defendant  has  denied  the  plaintifTs  interest ;  he  has,  on  the  record, 

ordered  in  the  court's  discretion,  though  Shaw  v.  Smith,  18  Q.  B.  D.  193.    The 

the  answer  denies  the  fraud.    Bassford  U.  S.  Rev.  Sts.  §  724,  relating  to  the  pro- 

V.  Blakesley,  6  Beav.  131.    As  to  pro-  duction  of  documents,  does  not  apply  to 

duction    between    co-plaintiffs    or    be-  suits  in  equity.    Bischoffsheim  v  Brown, 

tween    co-defendanto,    see    Brown    o.  29  Fed.  Rep.  841.    See  Ante,  §  666  note. 
Watkins,  16  Q.  B.  D.  126,  explained  in 
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those  are  the  only  parts  of  the  correspondence  upon  that  subject, 
it  is  sufficient^    And  the  practice  is,  when  such  a  reference  is 

stated  that,  which,  as  it  stands,  in  my  opinion  exclades  the  plaintiff  from  instituting 
this  suit  against  him.  As  long  as  that  stands,  I  thinlc  the  plaintiff  is  not  entitled  to 
see  the  documents/  In  deciding,  whether  a  defendant  shall  be  permitted  by  answer 
to  protect  liimself  against  discovery,  in  eases  like  Adams  v.  Fisher,  the  court  has 
four  courses  of  practice  open  to  it :  1.  Tliat  of  giving  to  the  answer,  to  all  intents 
and  purposes,  the  force  and  effect  of  a  demurrer,  or  plea ;  2.  That  of  givmg  to  tlie 
plaintiff  the  same  full  right  of  discovery  before  the  hearing,  as  he  would  be  entitled 
to,  if  his  right  to  relief  were  admitted  or  proved,  and  the  only  question  between  the 
parties  was  the  amount  of  his  demand ;  d.  That  of  laying  down  some  definite  inter- 
mediate rule,  by  which  the  extent  of  a  plaintiff's  right  to  discovery,  where  by 
answer  the  defendant  denies  his  right,  may  be  determined ;  and,  4.  That  of  leaving 
the  question  undefined  by  any  rule,  except  that  which  may  be  described  as  the  '  dis- 
cretion of  the  court'  With  respect  to  the  first  of  these  courses,  the  author  is  not 
aware,  that  it  has  ever  been  held  in  judgment,  or  suggested  in  argument,  that  a 
defendant  can  have  the  same  full  benefit  of  a  defence  by  answer,  as  by  demurrer 
or  plea,  in  withholding  discovery.  In  the  case  before  suggested,  of  a  bill  for  an 
account,  if  the  defendant  should  plead  the  statute  of  limitations,  or  any  plea  in  bar, 
he  could  not  be  obliged  to  give  any  answer  to  so  much  of  the  bill  as  related  only  to 
the  plaintiff's  original  title  to  an  account,  for  the  plea  would  admit  that  But  if  he 
relied  upon  the  same  defence  by  answer,  he  would  clearly  (it  is  conceived)  be  bound 
to  give  a  f uU  answer  to  so  much  of  the  bill  as  related  to  the  plaintiff's  original  title ; 
for  a  defence  by  answer  does  not,  even  for  the  purposes  of  argument,  admit  any  of 
the  bill  to  be  true,  to  which  the  admissions  in  the  answer  do  not  in  terms  apply. 
Again ;  in  the  case  beforo  suggested,  of  a  bill  for  an  account,  the  amount  of  the 
plaintiff's  demand  would  be  part  of  the  '  plaintiff's  case.'  If  a  release  were  pleaded, 
the  plea  would  shut  out  all  actual  discovery,  even  an  answer  to  the  most  simple  and 
direct  questions  relevant  to  that  amount  Now,  it  admits  not  of  controversy,  that  if, 
in  the  same  case,  the  defence  be  made  by  answer,  the  plaintiff  may,  by  apt  charges 
in  his  bill,  compel  the  defendant  to  answer  specific  charges,  stating  or  showing  the 
amount  of  the  phiintiff's  demand ;  and  it  is  equally  dear,  that  a  plaintiff,  who,  by 
means  of  such  specific  charges,  has  got  an  admission  with  which  he  is  satisfied,  may 
take  a  decree  at  the  hearing  of  the  cause  for  the  amount  appearing  by  the  answer  to 
be  due  to  him,  instead  of  going  to  an  account  before  the  master.  This  example 
alone  is  sufilcient  to  prove,  that  the  plaintiff's  right  to  discovery,  where  the  defence 
is  by  answer,  attaches,  to  some  extent  at  least,  upon  parts  of  the  bill  which  a  demur- 
rer or  plea  might  wholly  cover.  The  state  of  the  record  in  Adams  v,  Fisher  did  not 
raise  this  question,  and  the  language  of  the  judgment  appears  to  exclude  the  suppo- 
sition, that  the  lord  chancellor  considered,  that  an  answer  could  have,  to  all  intents 
and  purposes,  the  effect  of  a  demurrer  or  plea.  '  Now  I  took  leave,'  said  the  lord 
chancellor  (3  Myl.  &  Cr.  646), '  to  ask  Mr.  Anderdon,  how  for  he  carried  the  prin- 
ciple ;  and  he  very  properly  Umito  it  withm  iU  true  bounds ;  that  is,  he  admits,  as 
to  every  document  not  necessary  to  make  out  the  plaintiff's  equity,  that  tlie  plaintiff 
is  not  entitled  to  see  It  Whatever  may  make  out  the  plaintiff's  title  he  may  have  a 
right  to  see.  The  documents  in  question,  however,  are  not  to  make  out  Adams's 
title  to  have  the  bill  taxed,  and  the  production  of  them  could  not  possibly  aid  the 


^  Campbell  v.  French,  1  Anst  68 ;  Cooper,  Eq.  PL  817. 
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made  to  extracts  from  books  of  accounts,  to  have  those  parts, 
which  the  defendant  swears  to  be  immaterial,  left  sealed  up.^ 

assertion  of  the  equity  which  Adams  has  asserted  by  his  bilL'  The  second  course 
above  suggested,  is,  that,  which  the  author  had  considered  the  rule  of  the  court  prior 
to  the  case  of  Adams  17.  Fisher,  but  which  that  decision  has  undoubtedly  displaced. 
The  two  extreme  courses  of  practice  above  suggested,  appear,  therefore,  to  be  ex- 
cluded. Before  adverting  to  those  which  remain,  the  author  ventures  to  suggest 
some  difficulties  in  principle,  convenience,  and  authority,  which  may  be  experienced 
in  upholding  the  decision  in  Adams  v.  Fisher,  and  by  reference  to  which  (if  the 
decision  itself  be  not  affected  by  them)  the  future  practice  of  the  court  must  in  a 
great  degree  be  regulated.  First,  as  to  principle.  If  a  defendant,  who  denies  a 
plaintifl's  right  of  suit,  may,  as  in  Adams  v,  Fisher,  insist  by  answer  that  he  is  not 
bound  to  give  discovery  upon  points 'subordinate  to  the  question  of  the  plaintiff's 
title  (as  the  amount  of  his  demand),  some  difficulty  may  reasonably  be  experienced 
in  understanding,  how  demurrers  or  pleas,  barring  a  plaintiff's  right  of  suit,  should 
in  practice  have  obtained  a  place  among  pleadings  in  equity.  A  defendant,  who  de- 
murs, indeed,  may  have  the  benefit  of  every  objection,  which  is  apparent  upon  tlie 
tJace  of  the  bill,  and  a  decision  in  fiBkvor  of  a  demurrer,  if  submitted  to  by  the  plaintiff*, 
will  put  a  more  speedy  termination  to  a  suit,  than  a  defence  by  answer.  But  this 
possible  advantage  is  purchased  at  the  price  of  a  premature  discussion  of  the  case,  of 
which,  if  the  demurrer  should  be  unsuccessful  upon  argument,  or  the  plaintiff  be 
permitted  to  amend  his  bill,  or  if  he  should  file  a  new  bill,  he  will  not  fail  to  take 
advantage.  The  injurious  consequences  of  such  discussions  have,  almost  universally, 
induced  counsel  of  the  greatest  experience  to  advise  against  the  pmctioe  of  demurring, 
except  where  it  was  of  paramount  importance  to  the  defendant  to  avoid  some  of  the 
discovery  sought  by  the  bill.  The  necessity  for  demurring  could  never  have  existed, 
if  a  defendant  could  by  answer  be  protected  against  the  discovery,  which  the  de- 
murrer would  cover.  A  plea,  which  raises  a  question  of  law  only,  is  in  the  same 
predicament  as  a  demurrer.  A  plea,  however,  which  raises  a  question  of  fact,  is  open 
to  observations  of  a  graver  character,  which  would  necessarily  supersede  its  use,  if  a 
defendant  might  by  answer  protect  himself  against  discoveiy,  save  that,  which  may 
be  necessary  to  try  the  plea  itself.  If  the  defendant  has  several  grounds  of  defence, 
he  will  by  plea  lose  the  benefit  of  all,  except  that  which  his  plea  may  raise,  whereas 
by  answer  he  may  have  the  benefit  of  them  all.  If  circumstances  exist,  as  in  the 
case  put  by  Lord  Redesdale,  by  which  the  plaintiff*s  right  to  relief  may  be  qualified, 
the  defendant,  by  pleading,  may  lose  the  benefit  of  those  qualifying  circumstances, 
which  an  answer  would  save.  And,  if  the  ground  of  defence  be  single,  the  defendant 
will  obtain  no  advantage  by  a  plea,  which  an  answer  will  not  equally  afford  him,  but 
will  subject  himself  to  the  disadvantage  of  a  premature  discussion  of  his  case,  which 
has  already  been  adverted  to.  Negative  pleas  were  (although  reluctantly)  admitted 
in  equity  pleadings,  because,  without  such  a  mode  of  meeting  a  case,  the  defendant 
was  witiiout  the  means  of  protecting  himself  against  discovery,  although  he  should 
deny  the  plaintiff's  right  of  suit,  a  reason  which  negatives  the  supposition,  that  an 
answer  could  have  performed  the  same  office.  In  the  cases,  which  have  most  fiie- 
quently,  if  not  exclusively,  given  rise  to  discussions  upon  the  point  decided  in  Adams 
V.  Fialier,  the  discovery,  against  which  the  defendant  has  sought  protection,  has  been 
discovery  relevant  only  to  the  amount  or  extent  of  the  plaintiff's  demand,  the  valid* 


1  Campbell  v,  French,  1  Anst  68,  69 ;  Cooper,  £q.  Fl.  817. 
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And  although  papers,  specifically  referred  to  and  admitted  to  be 
in  the  defendant's  custody,  may  be  inspected  by  the  plaintiff 

ity  of  the  demand  itself  being  denied  by  the  answer.  It  is  certainly  difficult  to  under 
stand  the  principle,  which,  where  the  defence  is  by  answer,  denies  the  plaintifiCs 
right  to  discovery  material  to  the  proof  of  the  amount  or  extent  of  his  demand.  If 
the  plaintiff  may  ask  a  decree  at  the  hearing  of  the  cause  for  payment  of  the 
amount  admitted  by  the  answer  to  be  due  to  him  (Rowe  v.  Teed,  15  Yes.  875),  which 
unquestionably  he  may  do,  and  if,  for  the  purpose  of  getting  that  admission,  he  may 
compel  the  defendant  to  answer  specific  questions  applicable  only  to  the  amount  of 
his  demand  (a  power  respecting  which  no  doubt  can  exist),  upon  what  principle  shall 
he  be  denied  discovery,  which  may  be  necessary  to  enable  him  to  suggest  those 
questions  to  the  defendant,  by  means  of  which  alone  he  can  obtain  the  admission, 
upon  which  a  decree  for  immediate  payment  of  his  demand  may  be  founded  1  The 
amount  of  the  plaintiff's  demand  is  a  point  in  the  plaintiff's  case,  upon  which  a  de- 
cree may  be  made  at  the  hearing.  The  admission  of  the  defendant  is  evidence,  upon 
which  that  decree  may  be  founded.  Discovery  from  the  defendant  as  to  the  account 
sought  by  the  bill,  and  documents  in  his  possession  relevant  to  it»  are  material  evi- 
dence, by  which  the  requisite  admission  may  be  obtained.  Upon  what  principle  can 
a  plaintiff,  who  is  permitted  to  make  the  immediate  payment  of  his  demand  the  sub- 
ject of  decree  at  the  hearing  of  the  cause,  be  deprived  of  any  legitimate  evidence  by 
means  of  which  the  amount  of  that  demand  may  be  established  1  The  eflect  of 
denying  the  plaintiff  a  right  to  such  discovery,  is  either  to  deprive  him  of  his  right 
to  a  decree  for  payment  at  the  hearing,  or  to  compel  him  to  take  that  decree  upon 
imperfect  evidence.  In  the  case  of  a  bill  of  discovery  in  aid  of  a  trial  at  law,  wher^ 
the  judgment  upon  the  right  and  upon  the  amount  of  it,  are  contemporaneous,  it 
would  be  difficult,  if  not  impossible,  to  apply  the  rule.  Nor  is  this  the  only  difficulty 
in  the  case.  The  question,  whether  a  defendant,  who  defends  by  answer,  must  not 
answer '  throughout,'  is  capable  of  being  raised  in  one  way  only ;  namely,  by  excep- 
tions to  his  answer.  In  the  Court  of  Chancery,  this  question  always  goes  before  a 
master  in  the  first  instance.  Now,  the  court  has  never  allowed  the  master  to  decide, 
how  far  a  point  suggested  by  the  answer  is  good  as  a  defence  to  the  whole  or  part  of 
a  bill,  nor  could  it  with  propriety  do  so.  And,  accordingly,  as  Lord  Eldon  has  point- 
edly observed,  the  master  is  under  a  necessity  of  allowing  the  exceptions,  and  the 
court  is  afterwards  required  to  reverse  the  master's  judgment  without  being  in  a 
position  to  say,  or  meaning  to  say,  that  the  master  was  wrong.  The  practice  in  the 
Court  of  Exchequer  differs  from  that  of  the  Court  of  Chancery  upon  the  point  last 
adverted  to.  In  the  Exchequer,  exceptions  to  an  answer  come  before  the  court  in 
the  first  instance,  but  even  in  that  court,  authority  has  by  no  means  recognized,  to 
the  full  extent,  the  practice  which  the  case  of  Adams  v,  Fisher,  if  followed  up,  must 
establish."  Wigram  on  Discovery,  2d  ed.  §  16S-101,  pp.  89-9&  See  also  the  com- 
ments of  Mr.  Wigram  on  Neate  v.  Latimer,  Wigram  on  Discovery,  2d  ed.  §  312-315, 
pp.  227-237;  Id.  §  487-440,  pp.  352-862;  Ante,  §  572  and  note.  [In  the  case  of 
Howard  v.  Robinson,  4  Drew.  522,  before  Viue-Chancellor  Kindersley,  this  question 
is  carefully  examined,  and  the  principles  discussed.  The  learned  judge  denied  that 
the  mere  reference  to  a  paper,  by  the  defendant  in  his  answer,  gave  the  plaintiff  any 
right  to  examine  it.  The  plaintiff,  it  was  admitted,  always  liad  the  rigHt  to  the  in- 
spection of  any  paper  in  the  defendant's  possession  which  would  assist  his  case,  but 
liad  no  right  to  see  any  such  document  tending  merely  to  establish  the  defendant's 
case.  It  would  seem,  upon  principle,  that  the  usual  reference  in  an  answer  to  a 
written  instrument,  for  greater  certainty,  did  not  oblige  the  party  to  produce  it 
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upon  an  order  of  the  court,  which  will  be  granted  in  such  case 
for  that  purpose ;  ^  jet,  if  an  answer  only  admits  the  execution 
of  an  instrument,  craving  leave  to  refer  to  it,  when  produced,  it 
is  not  a  sufficient  ground  to  apply  to  the  court  for  the  produc- 
tion ;  such  an  answer  not  admitting,  that  it  is  in  the  possession 
or  power  of  the  defendant^  So,  a  qualified  submission  to  pro- 
duce a  deed,  if  the  court  shall  require  it,  does  not  fix  the 
defendant  and  deprive  him  of  the  discretion  of  the  court,  as  to 
the  propriety  of  the  production  of  it.'  The  effect  of  setting 
forth  the  contents  of  an  instrument  in  an  answer,  and  referring 
to  the  instrument  for  the  truth  of  the  statement,  in  effect,  makes 
the •  instrument  part  of  the  answer.*  But  it  is  very  different,  if 
a  defendant  only  mentions  the  existence  of  a  deed  in  his  custody, 
which  destroys  the  plaintiff's  claim  (as  a  release),  without  going 
on  in  the  answer  to  describe  it,  or  offering  to  produce  it;  for  in 
such  a  case,  the  court  will  not  order  the  production.^  (a) 

§  860  a.  If  a  defendant  is  called  upon  to  set  out  a  deed  or 
other  instrument,  which  he  is  bound  to  produce,  in  the  words 
and  figures  thereof,  he  should  do  so,  or  give  some  reason  for  not 
complying  with  the  requisition;  he  may,  however,  avoid  this  by 
admitting,  that  he  has  the  deed,  &c.,  in  his  possession,  and 
offering  to  give  the  plaintiff  a  copy  of  it  And  it  is  always  a 
proper  precaution,  where  a  defendant  sets  out  any  deed  or  other 
instrument  in  his  answer,  whether  in  hcee  verba,  or  by  way  of 
recital,  to  crave  leave  to  refer  to  it,  as,  by  so  doing,  the  defend- 
ant makes  it  a  part  of  his  answer,  and  relieves  himself  from  any 
charge  in  case  it  should  be  erroneously  set  out^ 

§  861.  An  answer  may  either  contain  matter  which  is  scanda- 
lous, or  it  may  contain  matter  which  is  impertinent ;  or  it  may 

merely  for  the  inapection  and  ndvantage  of  his  opponent,  until  the  trial,  and  not  then, 
unless  he  chose.  The  case  of  Hardman  v,  EUames,  2  Myl.  &  K.  782,  is  here  exam- 
ined, and,  as  far  as  this  question  is  concerned,  limited,  or  explained.] 

1  Cooper,  Eq.  PI.  317 ;  Gardiner  v.  Mason,  4  Bro.  Ch.  479. 

a  Cooper,  Eq.  PL  317, 318 ;  Dawson  v.  Clarke,  18  Tea.  247. 

•  Cooper,  Eq.  PI.  817,  818;  Atkyns  o.  Wright,  14  Yes.  211,  21& 
«  Cooper,  Eq.  PI.  817,  818. 

ft  Ibid. 

*  2  Dan.  Ch.  Prac.  260. 


(a)  So  a  party  will  not  be  compelled  anything  impeachiog  his  case,  or  sup- 
to  produce  muniments  of  title  which  he  porting  or  material  to  the  case  of  his 
swears  do  not,  to  the  best  of  his  knowl-  adversary.  Biinet  v.  Morgan,  L.  R.  8 
edge,  information,  and  belief,  contain  Ch.  861. 
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be  objectionable  on  the  ground  of  insufficiency,  in  not  answering 
fully  the  statements  and  allegations  of  the  bill.^ 

§  862.  And  first,  as  to  scandal  in  the  answer.  If  an  answer 
goes  out  of  the  bill  to  state  any  thing  scandalous  or  improper, 
the  scandal  will  be  expunged  by  order  of  court.  ^  (a)  Thus, 
where  it  was  about  bartering  for  boroughs,  it  was  ordered  to  be 
taken  off  the  file.  So,  if  any  matter,  not  material  to  the  defend- 
ant's case,  is  stated,  it  will  be  deemed  impertinent;  and  such 
matter,  upon  application  to  the  court,  may  also  be  expunged.^ 
But,  as  in  a  bill,  so  in  an  answer,  nothing  relevant  can  be 
deemed  scandalous.  It  is  not  the  nature  of  the  matter  in  an 
answer,  which  makes  it  scandalous ;  for  if  the  matter  is  relevant, 
according  to  the  case  made  by  the  bill,  whatever  may  be  the 
nature  of  such  matter,  it  is  not  scandalous ;  and  it  may  have  an 
influence  upon  the  decision  of  the  suit,  notwithstanding  the 
nature  of  it.*  Even  though  the  matter  is  in  substance  proper  for 
the  schedule ;  yet  the  mode  of  expression  may  constitute  scandal. 
As  where  the  relator  was  a  clergyman,  and  the  defendant,  in  a 
schedule  of  accounts,  made  a  charge  for  a  sum  of  money  paid  by 
him  for  an  order  of  filiation  of  a  bastard  child  made  upon  the 
plaintiff;  the  court  held,  on  an  exception  to  the  master's  report, 
that,  although  the  defendant  might  possibly  be  entitled  to  such  a 
charge  in  an  account ;  yet  that  the  mode  of  bringing  it  forward, 
and  stating  it,  was  intended  to  drive  the  plaintiff  out  of  his  par- 
ish; and  it  allowed  the  exception  accordingly.^ 

§  863.  Secondly;  As  to  impertinence  in  an  answer.  If  an 
answer  goes  out  of  the  bill  to  state  some  matter  not  material  to 
the  defendant's  case,  it  will  be  deemed  impertinent,  and  the 
matter,  upon  application  to  the  court,  will    be  expunged.®  (J) 

1  Cooper,  Eq.  PI.  818;  Com.  Dig.  Chancery,  R.  2. 

*  Cooper,  Eq.  PI.  818;  Mitf.  Eq.  PI.  by  Jeremy,  813.  [And  the  introduction  of 
scandaloas  and  impertinent  matter  in  the  bill,  does  not  authorize  or  Justify  similar 
matter  in  the  answer  to  meet  such  improper  allegations  in  the  bill.  Langdon  v. 
Pickering,  19  Maine,  214.] 

s  Cooper,  Eq.  PL  818 ;  Mitf.  Eq.  PI.  by  Jeremy,  818. 

*  Ibid. 

»  Cooper,  Eq.  PI.  818,  819;  Mitf.  Eq.  PI.  by  Jeremy,  318-316. 

^  Mitf.  Eq.  PI.  by  Jeremy,  313.    An  allegation  impeaching  the  bona  .Jides  and 


la)  Heichel  v.  Magrath,  14  App.  Cas.  161.    This  will  not  be  done  in  an  answer 

665 ;  Crammer  r.  Atlantic  City  G.  &  W.  when  the  matter  is  not  clearly  irrelevant 

Co.  89  N.  J.  Eq.  76.  Bush  v.  Adams,  22  Fla.  177. 

(6)  Mrzena  u.  Brucker,  8  Tenn.  Ch. 
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So,  as  we  have  already  seen,  it  is  impertinence,  where  the  plead- 
ing is  stuffed  with  long  recitals,  or  with  long  unnecessary  digres- 
sions, or  where  a  deed  is  stated,  which  is  not  prayed  to  be  set 
fortlL^  So,  such  objectionable  matter  may  be  contained  in  a 
schedule ;  as,  if  a  defendant  sets  forth  a  long  account,  where  the 
bill  does  not  pray  that  an  account  may  be  set  forth.'  So,  where 
a  bill  called  upon  the  defendant,  a  solicitor,  to  set  forth  how  he 
computed,  and  made  out  his  demand  upon  the  plaintiff,  with  all 
the  particulars  relating  thereto,  and  contained  interrogatories 
pointed  to  particular  items,  and  a  minute  comparison  of  two 
bills  of  costs,  which  had  been  delivered ;  the  court  held  a  sched- 
ule to  an  answer,  containing  at  full  length  a  bill  of  costs  and 
observations,  with  reference  to  a  bill  formerly  delivered  for  the 
same  business,  impertinent ;  because  the  defendant,  by  referring 
to  the  bills  delivered,  would  have  fully  answered  all  that  inter- 
rogatory.^ A  plaintiff  may  call  for  information  of  a  very  minute 
character,  which  the  defendant  is  bound  to  afford,  yet  he  may  do 
it  in  such  a  way  as  to  amount  to  impertinence,  or  prolixity 
amounting  to  impertinence.^  Irrelevant  matter  is  of  course 
impertinent  in  an  answer,  as  it  would  be  in  a  bill.  But  matter 
is  not  impertinent,  if  it  is  material,  and  properly  arises  in  the 
events,  which  have  occurred  before  or  after  the  filing  of  the  bill, 
although  not  charged  in  the  bill  or  any  supplement  thereto. 
Thus,  for  example,  if  the  plaintiff  dies,  and  a  bill  of  revivor  is 
brought,  and  in  the  interval  the  defendant  has  become  bankrupt, 
he  may  allege  that  fact  in  his  answer,  although  he  admits  the 
facts,  which  entitle  to  a  revivor.* 

§  864.  Thirdly;  As  to  insufficiency  in  an  answer.  If  a  plain- 
tiff conceives  an  answer  to  be  insufficient,  he  may  take  excep- 
tions to  such  answer,  which  exceptions  are  always  in  writing, 
stating  the  parts  of  the  bill,  which  the  plaintiff  alleges  are  not 

▼alidity  of  a  codicil  to  a  will  which  had  been  already  approved  and  allowed  by  a 
court  having  competent  and  exclasive  Jurisdiction  over  the  probate  thereof,  was 
ordered  to  be  expunged  as  impertinent  and  immaterial.  Langdon  v.  Goddard,  3 
Story,  13. 

1  Ante,  §  266,  267. 

«  Cooper,  Eq.  PI.  818 ;  Mitf.  Eq.  PI.  by  Jeremy,  818. 

*  Cooper,  Eq.  PI.  318,  819 ;  Mitf.  Eq.  PI.  by  Jeremy,  313-316. 

«  MarshaU  v.  Mellersh,  6  Beay.  658. 

ft  Langley  v.  Fisher,  10  Sim.  845 ;  Ante»  §  732.  Post,  §  868  a.  [It  is  not  imper- 
tinent to  allege  in  answer  to  a  bill  for  specific  performance,  that  one  of  the  condi- 
tions of  sale  was  fhimed  with  a  fraudulent  intent    Emeiy  v.  Pickering,  13  Sim.  688.] 


§  863-864.] 
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answered,  and  praying  that  the  defendant  may  in  such  respects 
put  in  a  further  and  full  answer  to  the  bill.  ^  (a)  Exceptions 
must  be  signed  by  counsel,  and  are  then  delivered  to  the  proper 
officer.*  This  must  be  done  within  a  limited  time,  according  to 
the  course  of  the  court,  although  upon  application^  further  time 
will  be  allowed  for  the  purpose,  within  certain  restrictions.' 
If  there  are  two  or  more  defendants  to  a  bill,  and  the  defendants 
answer  separately,  separate  exceptions  must  be  taken  to  each 
answer.^  But  exceptions  to  a  joint  answer  may  be  allowed  as  to 
one  defendant  only.  Care  must  be  taken  in  drawing  exceptions, 
that  all  the  points  of  insufficiency  are  stated ;  for,  after  the  an- 
swer to  the  exceptions,  the  plaintiff  cannot  add  to  his  excep- 
tions.^   But,  upon  a  clear  mistake,  as  where  the  plaintiff  sent 

1  Ibid. 

*  Mitf.  Eq.  PI.  by  Jeremj,  316. 

*  Cooper,  Eq.  PI  318,  810;  Mitf.  Eq.  PI.  by  Jeremy,  813-«316. 
«  Cooper,  Eq.  PI.  819,  820 ;  Mitf.  Eq.  PI.  by  Jeremy,  815-817. 

*  Mr.  Daniell,  on  this  subject,  has  made  the  foIIowiDg  important  practical  remarks. 
"  Exceptions  to  an  answer  for  insufficiency  must  be  in  writing,  and  care  must  be 
taken  in  framing  them,  that  they  are  properly  entitled,  otherwise  they  will  be  sup- 
pressed or  taken  off  the  file  for  irregularity.  Thus,  where  exceptions  having  been 
allowed  tu  an  answer,  the  plaintiff  obtained  the  usual  order, '  that  he  might  be  at 
liberty  to  amend  his  bill,  and  that  the  defendant  might  answer  the  amendments  and 
exceptions  at  the  same  time,'  and  amended  his  bill,  whereupon  the  defendant  put  in 
a  second  answer,  upon  which  the  plaintiff  took  exceptions  to  the  second  answer,  and 
entitled  them  'Exceptions  to  the  further  answer  to  the  original  biU  and  to  the 
answer  to  the  amended  bill,'  the  exceptions  were  held  to  be  irregularly  entitled,  and 
ordered  to  be  taken  off  the  file,  because  new  exceptions  cannot  be  taken  to  a  further 
answer  to  an  original  bill.  Formerly  exceptions  for  insufficiency  appear  to  have  set 
forth  the  tenor  or  scope  of  the  bill,  and  the  substance  of  the  answer,  and  then  to 
have  proceeded  to  point  out  particularly  the  points,  in  which  the  answer  was  con- 
sidered defective ;  but,  according  to  the  modern  practice,  the  tenor  of  the  bill  and 
substance  of  the  answer  are  omitted,  and  the  plaintiff  proceeds  at  once  to  point  out 
specifically  the  parts  of  the  bill  or  the  interrogatories,  which  are  unanswered,  by 
separate  exceptions,  applicable  to  each  part  This  is  in  compliance  with  Lord 
Bacon's  Orders,  which  direct  that '  no  reference  shall  be  made  for  insufficiency  of 
an  answer,  without  showing  some  particular  point  of  the  defect,  and  not  upon  sur' 


(a)  When  the  oath  is  waived  to  an 
answer,  it  cannot  be  objected  to  for  in- 
sufficiency. Reed  v.  Cumberland  M.  F. 
Ins.  Co.  86  N.  J.  Eq.  803.  Such  objec- 
tion does  not  lie  to  the  answer  of  a 
corporation,  the  Attorney  General,  or 
infants.  United  States  r.  McLaughlin, 
24  Fed.  Rep.  828.  A  corporation,  though 
not  compellable  to  answer  under  oath, 


must  answer  fully.  Gamewell  Fire- 
Alarm  Tel.  Co.  v.  Mayor,  31  Fed.  Rep. 
812.  Exceptions  only  lie  to  an  insuffi- 
cient discovery,  or  to  scandal  and  im- 
pertinence, and  not  to  new  matter  in 
the  answer.  Ibid. ;  Adams  v.  Bridgfe- 
water  Iron  Co.  0  Fed.  Rep.  179 ;  Bower 
Barff  R.  I.  Co.  v.  Wells  R.  L  Co.  43  Fed. 
Rep.  801. 
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to  his  counsel  the  wrong  draft  of  the  bill,  or  where  there  were 
two  causes,  and  the  exceptions  were  taken  from  one  bill,  instead 
of  the  other,  the  court  having  permitted  an  amendment  to  be 
made  of  the  exceptions.^ 

§  865.  If  a  defendant  conceives  his  answer  to  be  sufficient,  or 
if,  for  any  other  reason,  he  does  not  submit  to  answer  the  matter 
contained  in  the  exceptions,  one  of  the  masters  of  the  court  is 
directed  to  look  into  the  bill,  the  answer,  and  the  exceptions^ 
and  to  certify,  whether  the  answer  is  sufficient  in  the  points  ex- 
cepted to,  or  not^  If  the  master  reports  the  answer  insufficient 
in  any  of  the  points  excepted  to,  the  defendant  must  answer 
again  to  those  parts  of  the  bill,  in  which  the  master  conceives 

mise  of  insufficiency  in  generaL'  And  it  has  been  beld,  tHat  where  a  plaintiff  com- 
plains, that  a  particular  interroi^tory  in  his  bill  has  not  been  answered,  he  must 
state  the  interrogatory  in  the  terms  of  it,  and  not  throw  upon  the  court  tlie  trouble 
of  determining  whether  the  expressions  of  the  exceptions  are  to  be  reconciled  with 
the  interrogatory.  Where,  howerer,  an  exception  did  not  follow  the  words  of  the 
interrogatory,  but  the  defendant  had  submitted  to  snswer,  and  put  in  a  further 
answer,  which  was  referred  upon  the  same  exceptions,  it  was  considered  that  he 
came  too  late  with  his  objection  to  the  form  of  the  exceptions.  And  so,  where  a 
plaintiff,  in  his  exceptions,  went  beyond  the  allegations  in  the  bill,  and  upon  a  refer- 
ence, the  master  reported  tlie  answer  insufficient,  wliereupon  the  defendant  sub- 
mitted to  the  report,  and  put  in  a  further  answer,  which  the  master  also  reported 
insufficient,  tlie  defendant,  upon  exceptions  to  the  second  report,  was  held  to  hnre 
precluded  himself,  by  putting  in  a  further  answer,  from  objecting  to  the  form  of  the 
exceptions.  He  ought  to  hare  excepted  to  the  first  report.  It  has  been  before 
stated,  that  in  cases  of  exceptions  for  impertinence,  one  exception  cannot  be  par> 
tially  allowed  ;  and  that,  therefore,  if  part  of  an  exception  be  good,  and  the  rest 
bad,  the  whole  exception  must  be  overruled.  This,  however,  is  not  the  case  with 
regard  to  exceptions  for  insufficiency,  which  may  be  aUowed  in  part  and  overruled 
as  to  part  Care  must  be  taken,  in  drawing  exceptions,  that  no  mistakes  happen 
therein,  for  after  they  have  been  delivered  no  new  exception  can  regularly  be  added. 
Cases,  however,  have  occurred,  where  the  amendment  of  exceptions  has  been  per- 
mitted on  the  ground  of  mistake ;  as  where  the  plaintiff's  solicitor,  for  the  purpose 
of  instructing  his  counsel  in  drawing  the  exceptions,  sent  him,  by  mistake,  the 
original  draft  of  the  bill,  instead  of  another  draft  from  which  the  bill  was  engrossed, 
which  differed  materially,  and  the  mistnke  was  not  discovered  till  it  was  too  late  to 
rectify  it.  In  Northcote  v,  Northcote,  1  Dick.  22,  it  is  stated  that  liberty  was  given 
to  amend  exceptions,  after  arguing  them ;  it  does  not,  however,  appear  upon  what 
ground  such  liberty  was  given.  Exceptions  for  insufficiency,  as  well  as  those  for 
impertinence,  must  have  the  signature  of  counsel,  though  there  is  no  positive  order 
requiring  it,  and  a  set  of  such  exceptions,  not  signed  by  counsel,  were  for  that 
reason  taken  off  the  file,  although  the  defendant  had  taken  an  office  copy  of  them, 
and  the  plaintiff  had  obtained  an  order  of  reference."  2  Dan.  Ch.  Prac  du  16,  §  2, 
pp.  306-^7. 

1  Cooper,  Eq.  PI.  319,  820 ;  Mitf.  £q.  PI.  by  Jeremy,  316-317. 

a  Ibid. 
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the  answer  to  be  insufficient;  unless,  by  excepting  to  the  mas* 
ter's  report,  the  defendant  brings  the  matter  before  the  court, 
and  there  obtains  a  different  judgment.^  But  if  a  defendant  has 
insisted  on  any  matter,  as  a  reason  for  not  answering,  although 
he  does  not  except  to  the  master's  report,  yet  he  is  not  abso- 
lutely precluded  from  insisting  on  the  same  matter  in  a  second 
answer,  and  taking  the  opinion  of  the  court,  whether  he  ought  to 
be  compelled  to  answer  further  to  that  point,  or  not'''  If,  after 
the  plaintiff  has  taken  exceptions,  he  obtains  the  usual  order  to 
amend  his  bill,  and  that  the  defendant  may  answer  the  excep- 
tions and  amendments  together,  he  cannot  afterwards  take  a 
new  exception,  as  to  anything  in  the  original  bill.  But  he 
must  go  before  the  master  upon  the  old  exceptions,  as  they  apply 
to  the  original  bill,  and  upon  the  new  exceptions,  as  to  the  new 
matter  introduced  by  the  amendments;  which,  however,  the 
master  may  consider  with  reference  to  such  parts  of  the  original 
bill,  as  apply  to  them.^ 

§  866.  Where  a  defendant  demurs  to  any  part  of  the  discovery 
sought  by  a  bill,  and  answers  likewise,  the  plaintiff  cannot  take 
exceptions  to  the  answer  before  the  demurrer  has  been  argued.* 
If  he  does,  it  will  have  the  effect  of  admitting  the  validity  of  the 
demurrer ;  the  foundation  of  which  rule  seems  to  be,  that  it  is 
impossible  to  determine,  whether  the  answer  is  sufficient  or  not, 
unless  the  demurrer  is  admitted  to  be  good.^  But  a  plaintiff  has 
been  permitted  in  such  case  to  withdraw  the  exceptions,  paying 
the  costs,  without  prejudice  to  filing  exceptions,  if  the  demurrer 
should  be  allowed.*  It  is  the  same,  where  the  defendant  pleads 
to  part  of  the  discovery,  and  answers  likewise.^  But  if  a  de- 
murrer or  a  plea  is  only  to  the  relief  prayed  by  the  bill,  and  not 
to  any  part  of  the  discovery,  the  plaintiff  may  take  exceptions  to 
the  answer  before  the  demurrer  or  the  plea  is  argued.®  If  a 
plea  or  a  demurrer  is  filed  without  any  answer,  and  is  overruled, 
the  plaintiff  need  not  take  excepjbions ;  but  the  defendant  must 
answer  the  whole  bill,  as  if  no  defence  had  been  made.  But  if 
a  plea  or  a  demurrer  is  accompanied  by  an  answer  to  a  single 
fact,  even  to  the  denial  of  combination,  and  the  plea  or  the  de- 

1  Cooper,  Eq.  PI.  319. 820;  Mitf.  Eq.  PI.  by  Jeremy,  816-317. 

«  Ibid. 

■  Cooper,  Eq.  PI.  820,  821 ;  Mitf.  Eq.  PI.  by  Jeremy,  816,  817. 

*  Ibid.  »  Ibid.  «  Ibid.  ^  ibid.  8  Ibid. 
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murrer  is  overruled,  the  plaintiff  must  except  to  the  answer,  as 
insufficient.^ 

§  867.  Scandal  and  impertinence  in  an  answer  must  be  dis- 
posed of,  before  its  sufficiency  can  be  considered.^  (a)  A  refer- 
ence, therefore,  of  a  defendant's  answer  for  impertinence,  is 
good  cause  against  dissolving  an  injunction,  which  the  plaintiff 
has  obtained.^  A  reference  of  an  answer  for  impertinence,  is 
waived  by  a  subsequent  reference  for  insufficiency.^  After  a 
reference  for  insufficiency,  an  answer  cannot  be  referred  for  im- 
pertinence; but  it  may  for  scandal.^  Not  only  the  plaintiff,  but 
any  of  the  defendants,  may  refer  an  answer  of  another  defend- 
ant for  scandal  against  them.^  But  after  a  replication  has  been 
filed  by  the  plaintiff  to  an  answer,  he  cannot,  in  general,  either 
refer  it  for  impertinence,  or  take  exceptions  on  the  ground  of  its 
insufficiency.^ 

§  868.  A  further  answer  is  in  every  respect  similar  to,  and, 
indeed,  is  considered  as  forming  part  of,  the  first  answer.^  So, 
an  answer  to  an  amended  bill  is  considered  as  part  of  the  answer 
to  the  original  bill.*  Therefore,  if  the  defendant,  in  a  further 
answer,  or  in  an  answer  to  an  amended  bill,  repeats  anything 
contained  in  a  former  answer,  the  repetition  unless  it  varies  the 
defence  in  point  of  substance,  or  is  otherwise  necessary,  or  ex- 
pedient, will  be  considered  as  impertinent^^  And  if,  upon  a 
reference  to  a  master,  such  parts  of  the  answer  are  reported  to 
be  impertinent,  they  will  be  struck  out  as  such,  with  costs, 
which,  in  strictness,  are  to  be  paid  by  the  counsel,  who  signed 
the  answer.  ^^ 

§  868  a.  Hitherto  we  have  been  principally  considering  an- 
swers to  original  bills.  But  similar  considerations  will  gener- 
ally apply  to  answers  to  supplemental  bills.  In  cases  of  bills 
of  revivor,  the  simple  fact  of  the  title  to  revive  is  ordinarily  that 
alone,  which  enters  into  the  answer.  As,  for  example,  if  the 
plaintiff  dies,  the  fact  of  his  death  is  that,  which  ordinarily  is 
either  admitted  or  denied  in  the  answer.     But  in  cases  of  bills 

»  Cooper,  Eq.  PI.  821 ;  Mitf.  Eq.  PI  by  Jeremy,  817. 

«  Cooper,  Eq.  PI.  321.  822. 

»  Ibid.  *  Ibid.  »  Ibid.  «  Ibid.  ▼  Ibid. 

B  Ibid. ;  Mitf.  Eq.  PI.  by  Jeremy,  818.  *  Ibid. 

^  Mitf.  Eq.  PI.  by  Jeremy,  818;  Cooper,  Eq.  PI.  822 ;  Smith  o.  Serle,  14  Vee.  416 

"  Ibid. 


(a)  See  JofaDson  v.  Tucker,  2  Texm.  Ch.  244. 
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of  revivor  (and  probably  the  same  rule  applies  to  supplemental 
bills),  if  any  new  event  has  occurred,  which  changes  the  pre- 
dicament of  the  defendant,  as  to  his  rights  or  title  in  the  suit, 
he  may  by  his  answer  not  only  answer  the  facts  charged  in  the 
bill  of  revivor  or  supplement,  but  also  state  such  facts  or  events 
as  change  his  own  position  in  the  suit.  Thus,  for  example,  the 
defendant  to  a  bill  of  revivor  may  answer  not  only  admitting  the 
fact  which  entitles  the  plaintiff  to  revive,  but  that  since  then  he 
has  himself  become  a  bankrupt^ 

§  868  h.  Upon  a  somewhat  similar  ground,  where  a  bill  re- 
quired a  defendant  to  answer  as  to  his  knowledge,  remembrance, 
information,  and  belief  of  certain  facts  charged  in  the  bill,  and 
the  defendant,  in  his  answer,  stated  that  he  had  no  knowledge, 
information,  and  belief,  that  the  facts  stated  were  not  true ;  upon 
an  exception  taken  that  the  defendant  had  not  said  whether  he 
believed  them  to  be  true,  it  was  held  that  the  exception  was  well 
taken;  for  his  belief  might  be  material  in  the  case.^ 

1  LaDgley  o.  Fisher,  10  Sim.  846;  Ante,  §  863. 

*  Ante,  §  865  a ;  Brooks  v.  By  am,  1  Story,  280,  801.  In  this  case,  the  oonrt  said : 
"  Nothing  is  more  clear  in  principle,  than  the  rule,  that  in  the  case  of  an  interroga- 
tory, pertinent  to  a  charge  in  the  bill,  requiring  the  defendant  to  answer  it  'as  to 
his  knowledge,  remembrance,  information,  and  belief  (which  is  the  usual  formu- 
lary), it  is  not  sufficient  for  the  defendant  to  answer  as  to  his  knowledge,  but  he 
must  answer,  also,  as  to  his  information  and  belief.  The  plain  reason  is,  that  the 
admission  may  be  of  use  to  the  plaintiff  as  proof,  if  the  defendant  should  answer  as 
to  his  belief  in  the  affirmative,  without  quaUfication.  Thus,  although  a  defendant 
should  state,  that  he  has  no  knowledge  of  the  fact  charged ;  if  he  should  also  state, 
that  he  has  been  informed,  and  believes  it  to  be  true ;  or  simply,  that  he  believes  it 
to  be  true,  without  adding  any  qualification  thereto,  such  as  that  he  does  not  know 
it  of  his  own  knowledge  to  be  so,  and,  therefore,  he  does  not  admit  the  same,  it 
would  be  taken  by  the  court,  as  a  fact  admitted  or  proved ;  for  the  rule  in  equity 
generally  (although  not  universally),  is,  that  what  the  defendant  believes,  the  court 
will  believe.  The  rule  might,  perhaps,  be  more  exactly  stated,  as  to  its  real  founda- 
tion, by  saying,  that  whatever  allegation  of  fact  the  defendant  does  not  choose 
directly  to  deny,  but  states  his  belief  thereof,  amounts  to  an  admission  on  his  part  of 
its  truth,  or,  that  he  does  not  mean  to  put  it  in  issue,  as  a  matter  of  controversy  in 
the  cause.  But  a  mere  statement  by  the  defendant  in  his  answer,  that  he  has  no 
knowledge  that  the  fact  is  as  stated,  without  any  answer  as  to  his  belief  concerning 
it,  will  not  be  such  an  admission  as  can  be  received  as  evidence  of  the  fact.  Such  an 
answer  is  insufficient ;  and,  therefore,  the  defect  properly  constitutes  a  matter  of 
exception  thereto,  since  it  deprives  the  plaintiff  of  the  benefit  of  an  admission  to 
which  he  is  justly  entitled.  However,  courts  of  equity  do  not,  in  this  respect,  act 
with  rigid  and  technical  exactness,  as  to  the  manner  in  which  the  defendant  states 
his  belief,  or  disbelief,  if  it  can  be  fairly  gathered  from  the  whole  of  that  part  of  the 
answer,  what  is,  according  to  the  intention  of  the  defendant,  the  fair  resnlt  of  its 
allegations.    It  is  obvious,  that  in  answers  as  to  the  information  and  belief  of  the 
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§  869.  In  the  next  place,  let  us  proceed  to  the  consideration  of 
the  form  of  an  answer.  An  answer  always  begins  with  its  title, 
specifying  of  which  of  the  defendants  it  is  the  answer,  and  the 
names  of  the  plaintiffs  in  the  cause,  in  which  it  is  filed  as  an 
answer.^    Two  or  more  persons  may  join  in  the  same  answer, 

defendant,  there  maj  be,  and,  indeed,  ordinarily  will  be,  partial  admissions  and  par- 
tial denials,  of  every  shade  and  character,  some  of  which  may  be  delivered  in  terms 
of  great  ambiguity  and  uncertainty,  and  some  mixed  up  with  various  qualifications 
and  attendant  circumstances.  No  general  rule,  therefore,  can  be  laid  down,  which 
win  govern  all  the  different  classes  of  cases  which  may  thus  arise  as  to  the  suffi- 
ciency or  insufficiency  of  an  answer  in  this  respect  A  man  may  have  an  undoubt- 
ing  belief  of  a  fact,  or  he  may  disbelieve  its  existence,  or  he  may  believe  it  highlj 
probable,  or  merely  probable,  on  the  contrary,  or  he  may  have  no  belief  whatso- 
ever as  to  it  In  each  of  these  cases,  he  is  bound  to  answer  conscientiously,  as  to 
the  state  of  his  mind,  in  the  matter  of  his  belief ;  and,  if  he  does,  that  is  all  which 
a  court  of  equity  will  require  of  him.  If  a  man  truly  states,  that  he  cannot  form  any 
belief  at  all  respecting  the  truth  of  the  fact  or  information,  that  is  sufficient,  and  it 
puts  the  plaintiff  upon  proof  of  it  If,  on  the  other  hand,  tlie  defendant  should  state 
(as  in  the  present  case  the  defendant  does  in  effect  state), '  that  he  has  no  knowl- 
edge, information,  or  belief,  that  the  fact  or  information  inquired  about  is  not  true/ 
or  if  he  states  (as  in  the  present  case),  that  he  has  been  informed  by  a  party,  and 
verily  believes,  that  such  party  did  not  possess  any  knowledge,  information,  or 
belief  of  the  fact,  which  the  interrogatory  points  out ;  in  each  of  these  cases,  it 
seems  to  me,  that  the  answer,  if  expressive  of  tite  true  state  of  mind  of  the  defendant, 
might,  at  least  for  some  purposes,  be  held  sufficient  But  then,  if  such  language 
were  unaccompanied  by  any  other  qualifications,  or  explanations,  I  should  under- 
stand, that  the  defendant  did  mean  to  assert  his  belief  of  the  truth  of  the  informa- 
tion or  statement  of  fact,  because,  if  he  had  no  knowledge,  information,  or  belief, 
that  it  is  not  true,  he  must  be  presumed  to  give  credit  to  it ;  and  if  he  did  not  intend 
so  to  be  understood,  it  would  be  his  duty  to  say,  in  express  terms,  that  he  had  no 
belief  about  the  matter  ;  and  he  ought  not  to  be  allowed  to  shelter  himself  behind 
equivocal,  or  evasive,  or  doubtful  terms,  and  thereby  to  mislead  the  plaintiff  to  his 
injury.  And  this  leads  me  to  remark,  and  it  is  the  real  and  only  point  of  difficulty 
which  I  have  felt  upon  the  exception,  whether,  although  the  plaintiff  may  agree  to 
take  and  accept  such  an  admission,  interpreting  it  as  affirmative  of  the  defendant's 
belief,  if  in  that  sense  it  would  be  beneficial  to  himself,  he  is  positively  bound  to 
receive  it,  when  it  is  clearly  susceptible  of  a  different,  or  even  of  an  opposite  inter- 
pretation, which  may  affect  the  nature  and  extent  of  his  proofs  at  the  hearing  of  tlie 
cause.  Upon  full  reflection,  I  think  that  he  is  not  positively  bound  to  receive  it, 
although  certainly  I  should  interpret  it  as  an  affirmative,  if  it  would  be  favorable  for 
the  plaintiff;  but  he  has  a  right  to  require,  that  the  defendant  should  state  in  direct 
terms,  or,  at  least,  in  unequivocal  terms,  either  that  he  does  believe,  or  that  he  does 
not  believe,  the  matter  inquired  of,  or  that  he  cannot  form  any  belief,  or  has  not  any 
belief  concerning  the  matter,  and  according  as  the  answer  shall  be  the  one  way  or 
the  other,  that  he  calls  upon  the  plaintiff  for  proof  thereof,  or  he  admits  it,  or  he 
waives  any  controversy  about  it."  2  Dan.  Ch.  Prac.  267,  402 ;  Gresley  on  Evid.  19, 
20 ;  Potter  v.  Potter,  1  Ves.  274 ;  Cooth  v.  Jackson,  6  Ves.  37,  38;  Ante,  §  864. 

i  Cooper,  Eq.  PL  328;  Mitf.  £q.  PI.  by  Jeremy,  313,  814;  Griffiths  9.  Wood,  11 
Ves.  62. 
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and  where  their  interests  are  the  same,  and  they  appear  by  the 
same  solicitor,  they  onght  to  do  so,  unless  some  good  reason 
exists  for  their  answer  separately ;  for  otherwise  the  nonjoinder 
may  affect  them  in  the  matter  of  the  costs  at  the  final  hearing.  ^ 
It  may,  therefore,  be  stated  as  a  general  rule,  that  the  defend- 
ants should  answer  jointly,  unless  their  titles  are  different;  al- 
though upon  bills  by  rectors  and  vicars  for  tithes,  it  has  been 
allowed  to  the  defendants  to  split  their  titles  in  their  defence.^ 
An  answer,  purporting  to  be  the  joint  answer  of  five  defendants, 
cannot  be  sworn  to  as  the  answer  of  three  only ;  but  it  ought  to 
be  amended.^  An  answer,  misnaming  the  plaintiff,  is  consid- 
ered as  no  answer,  and  the  defendant  therefore  is  not  bound  by 
it.  If  there  is  an  immaterial  mistake  in  a  name,  the  answer 
may  be  taken  off  the  file,  and  resworn.*  But  where  there  is  a 
misnomer  of  the  plaintiff  in  the  cause,  and  a  proper  answer  is 
afterwards  put  in,  the  first  answer  will  be  ordered  to  be  taken 
off  the  file,  by  the  description  of  a  paper  writing,  purporting  to  be 
an  answer.^ 

§  870.  An  answer  is  headed  by  a  title,  "The  answer  of  A.  B., 
the  defendant,  to  the  bill  of  complaint  of  C.  D.,  the  complain- 
ant. "  •  After  the  title  of  the  answer,  it  proceeds  to  reserve  to 
the  defendant  all  advantages,  which  might  be  taken  by  excep- 
tion to  the  bill ;  a  form,  which  is  probably  intended  to  prevent 
a  conclusion,  that  the  defendant,  having  submitted  to  answer  to 
the  bill,  admits  everything,  which  by  his  answer  he  does  not 
expressly  controvert,  and  especially  such  matters,  as  he  might 
have  objected  to  by  demurrer  or  by  plea."^  It  will  not,  however, 
in  general,  have  that  effect,  as  has  been  already  mentioned.^ 
The  substance  of  the  answer,  according  to  the  defendant's 
knowledge,  remembrance,  information,  and  belief,  then  follows, 
in  which  the  matter  of  the  bill,  with  the  interrogatories  founded 
thereon,  are  answered  one  after  the  other,  together  with  such 
additional  matter,  as  the  defendant  thinks  necessary  to  bring 

^  2  Dan.  Ch.  Prac.  ch.  15,  §  2,  pp.  2S6,  206 ;  Vrii  Sandau  v.  Moore,  1  Ross.  441. 
<  Cooper,  Eq.  PI.  823;  Mitf.  Eq.  PI.  by  Jeremy,  318,  314;  Griffiths  v.  Wood,  11 
Yes.  62. 

•  Ibid.  *  Ibid.  »  Md. 

•  2  Dan.  Ch.  Prac.  ch.  16,  {  2,  p.  266. 

7  Cooper,  Eq.  PL  823;  Mitf.  Eq.  PI.  by  Jeremy,  818,  814;  Griffiths  v.  Wood,  II 
Yes.  62;  Post,  {  872. 

•  n>id. ;  Ante,  §  694. 
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forward  in  his  defence,  either  for  the  purpose  of  qualifying,  or 
of  adding  to,  the  case  made  by  the  bill,  or  of  stating  a  new  case 
on  his  own  behalf.-^  This  is  followed  by  a  general  traverse  or 
denial  of  all  the  unlawful  combination  charged  in  the  bill,  and 
of  all  other  matters  therein  contained.^  Where,  however,  such 
a  general  traverse  is  omitted  at  the  end  of  an  answer,  it  has 
been  held,  that  the  answer,  notwithstanding,  is  good ;  and  it  is 
not  to  be  suppressed  as  improper.'  This  general  traverse  was 
first  introduced  in  ancient  times,  when  the  defendant  used  only 
to  set  forth  his  case  in  the  answer,  without  answering  every 
clause  in  the  bill ;  and,  for  this  reason,  it  became  the  practice 
for  the  defendant  to  add,  at  the  end  of  the  answer,  this  general 
traverse.  But,  although  it  is  the  practice  now  to  answer  every 
clause  in  the  bill,  and  a  general  traverse  therefore  seems  imper- 
tinent, and  has  been  held  to  be  unnecessary ;  yet  this  formulary  is 
still  continued  in  answers.^ 

§  871.  The  answer  of  an  infant  being  expressed  to  be  made 
by  his  guardian,  the  general  reservation  at  the  beginning,  the 
denial  of  combination,  together  with  the  general  traverse  at  the 
conclusion,  common  to  all  other  answers,  are  omitted.^  The  rea- 
son of  this  is,  that  an  infant  is  entitled  to  every  benefit,  which 
can  be  taken  by  exception  to  a  bill,  although  he  does  not  make 
such  reservation,  or  expressly  make  the  exception.  He  is  also 
considered  as  incapable  of  entering  into  the  unlawful  combina- 
tion; and  his  answer  cannot  be  excepted  to  for  insufficiency;  nor 
can  any  admission  made  by  him  be  binding.^  Even  the  admis- 
sion in  a  deceased  heir's  answer  of  the  will  of  the  testator,  has 
been  held  not  to  be  binding  upon  the  infant  heir,  who  has 
succeeded  him.^(a)    If  a  defendant  is  reduced  to  a  state  of  sec- 

1  Cooper,  £q.  PL  823-825 ;  Mitf .  Eq.  R.  by  Jeremj,  318,  314, 816. 

9  Ibid.  »  Ibid.  *  Ibid. 

*  Ibid.  In  the  case  of  infants,  it  has  been  erroneously  thought,  that  it  !■  merely 
necessary  to  put  in  what  is  called  a  common  infantas  answer,  submitting  his  rights 
to  the  protection  of  the  court ;  but  this  is  not  so.    Lane  v,  Hardwicke,  9  Bear.  148. 

•  Ibid. ;  Wright  r.  Miller,  1  Sandf.  Ch.  108. 

7  Cooper,  Eq.  PI.  324,  326 ;  Mitf.  Eq.  PI.  by  Jeremy,  314,  316.  The  fidlowing 
form,  taken  from  Barton's  Suit  in  Equity,  pp.  115-121,  will  explain  fully  this  and  the 


(a)  With  respect  to  discovery,  ''for  tiffs  or  defendants."    Mayor  v,  Collins, 

whatever  reason,  it  is  not  the  practice  of  24  Q.  B.  D.  861 ;  Redfeni  v.  Redfem. 

the  court  of  chancery  to  allow  interroga-  [1891]  P.  189. 
tones  to  be  administered  to  infant  plain- 
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ond  childhood  by  age  and  infirmity,  the  course  is  for  him  to 
answer  by  a  guardian,  in  the  same  manner  as  an  infant.^  The 
answer  of  an  idiot  or  a  lunatic  is  also  expressed  to  be  made  by 

succeeding  passages.  It  is  an  answer  by  the  executors  of  a  will  to  a  bill  for  a  legacy, 
admitting  assets,  &c. ;  and  is  in  the  most  simple  form,  which  can  ordinarily  arise  in  prac- 
tice.   "  Tlie  joint  and  several  answers  of  Edward  Willis,  and  William  Willis,  two  of 
the  defendants  to  the  bill  of  complaint  of  James  Willis,  an  infant,  by  John  Willis,  his 
father  and  next  friend,  complainant.    These  defendants  now,  and  at  all  tiroes  here- 
after, saving  and  reserving  to  themselves  all  manner  of  benefit,  and  advantage  of 
exception,  to  the  many  errors  and  insufficiencies  in  the  complainant's  said  bill  of 
complaint  contained,  for  answer  thereunto,  or  unto  so  much,  and  such  parts  thereof, 
as  these  defendants  are  advised  is  material  for  them  to  make  answer  unto ;  they  an- 
swer and  say,  they  admit,  that  Thomas  Atkins,  in  the  complainant's  bill  named,  did 
duly  make  and  execute  such  last  will  and  testament  in  writing,  of  such  date,  and  to 
such  purport  and  effect,  as  in  the  complainant's  said  bill  mentioned  and  set  forth ; 
and  did  thereby  bequeatli  to  the  complainant,  James  Willis,  such  legacy  of  £800,  in 
the  words  for  that  purpose  mentioned  in  the  said  bill,  or  words  to  a  like  purport  or 
effect.    And  these  defendants,  further  answering,  say,  they  admit,  that  the  said  tes- 
tator, Thomas  Atkins,  did  by  such  will  appoint  these  defendants,  Edward  Willis  and 
William  Willis,  executors  thereof;  and  that  the  said  testator  died  on  or  about  the 
20th  day  of  December,  1748,  without  revoking  or  altering  the  said  wiU.    And  these 
defendants,  ftirther  answering,  say,  that  they  admit,  that  they,  these  defendants, 
some  time  afterwards,  to  wit,  about  the  month  of  January,  1760,  duly  proved  the 
said  will  in  the  Prerogative  Court  of  the  Archbishop,  of  Canterbury ;  and  took  upon 
themselves  the  burden  of  the  execution  thereof;  and  these  defendants  are  ready  to 
produce  the  said  probate,  as  this  honorable  court  shall  direct    And  these  defendants 
further  answering,  admit,  that  the  said  complainant,  James  Willis,  by  his  said  father 
and  next  friend,  did  several  times,  since  the  said  legacy  of  £800  became  payable, 
apply  to  them,  these  defendants,  to  have  the  same  paid  or  secured  for  the  benefit  of 
the  said  complainant,  which  these  defendants  declined,  by  reason  that  the  said  com- 
plainant was,  and  still  is,  an  infant,  under  the  age  of  twenty-one  years.    Wherefore 
these  defendants  could  not,  as  they  are  advised,  be  safe  in  making  such  payment,  or 
in  securing  the  said  legacy  in  any  manner  for  the  benefit  of  the  said  complainant,  but 
by  the  order  and  direction,  and  under  the  sanction  of  this  honorable  court.    And 
these  defendants  further  answering,  say,  that  by  virtue  of  the  said  will  of  the  said 
testator,  they  possessed  themselves  of  the  real  and  personal  estate,  goods,  chattels, 
and  effects  of  the  said  testator  to  a  considerable  amount ;  and  they  do  admit,  that 
assets  of  the  said  testator  are  come  to  their  hands  sufficient  to  satisfy  the  complain- 
ant's said  legacy,  and  which  assets  they  admit  to  be  subject  to  the  payment  thereof, 
and  are  willing  and  desirous,  and  do  hereby  offer  to  pay  the  same,  as  this  honorable 
court  shall  direct,  being  indemnified  therem.   And  these  defendants  deny  all  unlawful 
combination  and  confederacy  in  the  said  bill  charged,  without  that,  that  any  other 
matter  or  thing  material  or  necessary  for  these  defendants  to  make  answer  unto,  and 
not  herein,  or  hereby,  well  and  sufficiently  answered  unto,  confessed,  or  avoided, 
traversed,  or  denied,  is  true  to  the  knowledge  or  belief  of  these  defendants.    All 
which  matters  and  things  these  defendants  are  ready  to  aver,  maintain,  and  prove,  as 
this  honorable  court  shall  direct ;  and  humbly  pray  to  be  hence  dismissed  with  theur 
reasonable  costs  and  charges,  in  that  behalf  most  wrongfully  sustained."    See  also 
forms  in  Van  Heyth.  Eq.  Drafts.  886-414. 
1  Cooper,  Eq.  PI.  324. 
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his  committee,  as  his  guardian,  or  by  the  person  appointed  as 
his  guardian,  by  the  court  to  defend  the  suit^  And  a  plaintiff 
cannot  except  for  insufficiency  to  the  answer  of  a  defendant  of 
unsound  mind,  against  whom  a  commission  of  lunacy  has  not 
issued,  answering  by  his  guardian.^ 

§  872.  The  form  of  the  answer,  as  well  as  the  protestation, 
seems  to  have  been  borrowed  from  the  Civil  Law;  for,  in  the 
Civil  Law,  the  form  of  the  answer  begins,  "Sub  protestatione 
de  nimia  generalitate,  ineptitudine,  obscuritate,  nullitate,  et  in- 
debita  specificatioue  dicti  libelli."  The  oath,  too,  administered 
in  case  of  an  answer,  was,  "De  scientia,  in  his  quae  proprium 
tuum  factum  decernunt,  et  de  credibilitate  in  facto  alieno.**' 

§  873.  A  married  woman  generally  answers  with  her  husband ; 
but  sometimes  she  answers  separately  by  order  of  the  court ;  in 
which  case  she  answers  by  her  next  friend.*  Where  a  marriage 
has  clearly  taken  place  only  to  defraud  creditors,  a  feme  covert 
may  be  made  to  answer,  as  if  she  were  sole.^  And  it  has  been 
held,  that  where  a  husband  and  wife  have  answered  jointly,  and 
the  bill  is  afterwards  amended,  and  then  the  husband  goes 
abroad,  the  wife  remaining  in  this  country,  and  being  the  mate- 
rial defendant,  there  must  be  an  order  upon  her  answer  sepa- 
rately, or  it  will  not  be  any  contempt  of  the  court  in  her,  if  she 
refuses  to  answer.* 

§  874.  An  answer  is  always  under  oath,  unless  the  plaintiff 
chooses  to  dispense  with  it ;  and  then  the  court  will  order  the 
answer  of  the  defendant  to  be  taken  without  oath.  ^  (a)    If,  in- 

1  Cooper,  £q.  PI.  824. 

>  Micklethwaite  v.  Atkinson,  1  Coll.  178. 

*  Gilb.  For.  Rom.  90.  Mr.  Daniell  sajs,  "  The  form  of  the  oath  or  affirmation 
administered  to  a  defendant  on  putting  in  his  answer,  is  as  follows :  '  You  swear  (or 
solemnly  affirm)  that  what  is  contained  in  this  jour  answer  (or  plea  and  answer),  as 
far  as  concerns  your  own  act  and  deed,  is  true  to  your  own  knowledge,  and  that  what 
relates  to  the  act  and  deed  of  any  other  person  or  persons,  you  believe  to  be  true.' " 
2  Dan.  Ch.  Prac  ch.  14,  §  2,  p.  270. 

*  Cooper,  Eq.  PI.  826;  Ante,  §  71. 
ft  Ibid. 

*  Cooper,  Eq.  PI.  826 ;  Thorold  r.  Hay,  1  Dick.  410 ;  Tarleton  r.  Dyer,  10  Ves.  442. 
f  Cooper,  Eq.  Pi.  826, 320.  The  &9th  Rule  of  the  Equity  Rules  of  the  Supreme  Court 


(a)  This  statement,  and  the  similar  leading.    It  is  well  settled  that  a  wairer 

statement  in  Cooper,  Eq.  PI.  326,  so  far  in  the  bill  of  an  answer  under  oath  is  of 

as  they  imply  power  to  compel  the  de-  no  effect,  if  not  accepted  by  the  defend- 

fendant  to  answer  without  oath,  are  mis-  ant,  and  does  not  deprive  an  answer 
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deed,  the  defendant  is  entitled  to  the  privilege  of  peerage,  or  he 
is  a  lord  of  parliament  (which,  since  the  union  with  Ireland,  has 
been  held  to  extend  to  Irish  peers),  or  if  the  defendant  is  a 
corporation  aggregate,  no  oath  is  required;  and  in  such  first- 
mentioned  case,  the  answer  is  upon  the  honor  of  the  defendant, 
and  in  the  last  under  the  seal  of  the  corporation.^  A  Quaker  is 
allowed  to  put  in  his  answer  upon  his  solemn  affirmation  and 
declaration.  Where  a  defendant  files  an  answer  as  a  Quaker 
without  oath,  he  undertakes  that  he  is  a  Quaker;  so  that,  if  he 
should  be  indicted  for  perjury  upon  it,  he  will  not  be  permitted 
to  contradict  the  assertion.*  A  Jew  is  sworn  on  the  Pentateuch, 
and  generally  with  his  hat  on.^  In  the  case  of  a  foreigner,  not 
acquainted  with  the  English,  an  order  must  be  obtained  for  an 
interpreter;  and  the  answer  being  engrossed  in  a  foreign  lan- 
guage, a  translation  of  it  must  be  made  by  the  intrepreter,  and 
such  translation  must  be  annexed  to  it^    The  foreigner  must  be 

of  the  United  States,  January  Term,  1842,  declares :  **  Erery  defendant  may  swear  to 
his  answer  before  any  Justice  or  judge  of  any  court  of  the  United  States,  or  before 
any  commissioner  appointed  by  any  Circuit  Court  to  take  testimony  or  depositions, 
or  before  any  master  in  chancery  appointed  by  any  Circuit  Court,  or  before  any 
judge  of  any  court  of  a  State  or  Territory."  1  Howard,  Introd.  59;  17  Peters, 
App'x,  71. 

1  Cooper,  £q.  PL  325,  826. 

<  Ibid.  •  n)id. 

*  Ibid.  The  rule  has  been  stated  as  in  the  text ;  but  Vice-Chancellor  Knight 
Bruce  has  said  that  he  was  not  aware  of  any  rule  that  a  foreigner,  however  ignorant 


upon  oath  of  its  ordinary  effect  as  evi-  ders,  120  U.  S.  78;  Ball  v.  Sawyer,  62 

denoe.    Clements  v,  Moore,  6  Wall  299 ;  Vt.  367 ;  Throckmorton  v.  Throckmorton, 

Conley  v.  Nailer,  118  U.  S.  127;  Wood-  86  Va.  768;  Fisher  ».  Moog,  89  Fed. 

raff  V.  Dubuque,  dbc.  R.  Co.  80  Fed.  Rep.  Rep.  665 ;  Bartlett  v.  Gale,  4  Paige,  603 ; 

91;  Armory  v.  Lawrence,  8  Cliff.  528,  Moorer.  Hunter,  1  Oilman,  317;  Babcock 

537 ;  Armstrong  v,  Scott,  8  G.  Greene,  v.  Smith,  22  Pick.  61.    In  New  Hamp- 

488 ;  Brown  v.  Bulkley,  14  N.  J.  Eq.  294,  shire,  when  the  bill  does  not  call  for  an 

806 ;  Langdell,  Eq.  PI.  {  78.  While,  there-  answer  under  oath,  the  answer,  though 

fore,  the  court,  upon  application  made  upon  oath,  is  mere  pleading,  and  not  eyi- 

by  the  plaintiff,  or  by  the  defendant,  dence.    Winsor  v.  Bailey,  55  N.  H.  218 ; 

with  the  plaintiff's  consent,  may  order  Ayer  v.  Messer,  59  N.  H.  279.    In  the 

that  the  defendant  be  at  liberty  to  put  in  Federal  courts  the  plaintiff  may  waive 

bis  answer  without  oath,  it  does  not  make  an  answer  under  oath,  which,  if   not 

an  order  requiring  him  to  do  so.    See  waived,  and  if  directly  responsive  to  the 

Codner  v.  Hersey,  18  Ves.  468.    In  some  bill,  is  evidence  in  the  defendant's  behalf. 

of  the  States,  as,  for  instance,  in  New  Dravo  v,  Fabel,  132  U.  S.  487 ;  Conley 

York  and  New  Jersey,  a  chaiige  has  been  v,  Nailor,  118  U.  S.  127, 184 ;  4l8t  Equity 

made  by  statute.    See  Congdon  v,  Ayls-  Rule,  as  amended.    ( See  Ante,  §  847 

worth,  16  R.  I.  281 ;  Huntington  v.  Saim-  note.) 

47 
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Bwom  to  his  answer.  The  interpreter  attending  is  previously 
sworn  to  interpret  truly,  and  conveys  to  the  foreigner  the  lan- 
guage of  the  oath,  and  at  the  same  time  he  swears  to  the  trans- 
lation as  just  and  true  to  the  best  of  his  ability.^ 

§  875.  When  an  oath  is  not  required,  generally  there  must  be 
the  signature  of  the  defendant  to  the  answer.^  (a)  But,  where 
the  defendant  to  a  bill  of  foreclosure  was  an  officer  in  the  army, 
and  had  gone  abroad  under  orders,  immediately  after  the  service 
of  the  subpoena  and  appearance,  and  before  he  had  time  to  put 
in  his  answer,  the  answer  was,  by  the  consent  of  parties,  ordered 
to  be  received  without  signature.*  The  same  order  was  made 
where  the  defendant  was  appointed  to  a  judicial  situation  in  the 
East  Indies,  and  in  the  hurry  of  going  abroad  had  forgotten  to 
sign  his  answer.*  So,  where  a  person  abroad  had  given  a  gen- 
eral power  of  attorney  to  another  person,  residing  here,  to  defend 
suits,  &c.,  in  his  absence,  the  answer  was  directed  to  be  received 
without  any  signature  at  all,  rather  than  to  take  the  signature  of 
any  other  person  for  the  defendant**  Upon  the  same  principle, 
where  a  father  had  authority  to  act  for  his  two  sons,  who  were 
out  of  the  jurisdiction,  their  answers  were  ordered  to  be  taken 
without  any  oath  or  signature.  But  a  similar  permission  was 
refused  in  the  case  of  a  mere  trustee,  who  was  in  such  an  infirm 
state,  both  of  body  and  mind,  as  to  be  wholly  incapable  of  put- 
ting in  her  answer.^  The  proper  course  in  such  a  case  would  be 
to  appoint  a  guardian  to  put  in  the  answer;  for  it  is  much  better, 
where  there  is  no  commission  of  lunacy,  to  throw  around  a  per- 
son, under  such  circumstances,  the  protection  of  some  other 
person,  who  is  capable,  than  to  let  the  defendant  answer  at  all 
hazards,  without  any  oath  or  signature.^ 

of  the  English  language,  is  bound  to  put  an  answer  on  the  file  in  his  own  language. 
St.  Katlierine  Dock  Co.  v.  Mantzgu,  1  Coll.  96. 

1  Ibid. 

«  Cooper,  Eq.  PI.  326, 827 ; v.  Lake,  6  Vee.  171 ; v.  Gwillim,  6  Vea.  285 ; 

Bayley  v,  De  Walkiers,  10  Yes.  441;  Harding  v.  Harding,  12  Yea.  169;  Wilson  v. 
Grace,  14  Yes.  172. 

>  Cooper,  Eq.  PI.  326,  327. 

«  Ibid.  »  Ibid. 

•  Ibid.  T  Ibid. 


(a)  Or  the  signature  of  counsel.    See  of  court,  the  English  practice,  hj  which 

Hampton  v.  Coddington,  28  N.  J.  Eq.  exceptions  to  an  answer  are  also  to  Ite 

657 ;  Henry  v.  Gregory,  29  Mich.  68.    In  signed  by  counsel,  should  be  followed 

the  absence  of  statute,  or  decision  or  rule  Hitchcodc  v.  Rhodes,  42  N.  J.  Eq.  496. 
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§  875  €U  We  have  already  seen  that  an  answer  is  generally 
required  to  be  under  oath,  unless  it  is  dispensed  with  by  the 
plaintiff;^  and  that  when  under  oath,  if  it  is  responsive  to  the 
allegations  in  the  bill,  it  is  evidence  for  the  defendant,  and  as 
evidence  it  will  prevail,  unless  overcome  by  the  testimony  of  two 
witnesses,  or  of  one  witness  and  clear  corroborating  circum- 
stances.^ But  suppose  an  oath  to  an  answer  is  dispensed  with, 
and  yet  it  is  responsive  to  facts  charged  in  the  bill,  and  which 
the  defendant  is  required  to  answer,  what  is  the  effect  of  the 
answer  when  given,  it  not  being  under  oath?  This  point  does 
not  seem  definitely  settled.  It  may  perhaps  be  true,  that  it  is 
not  entitled  to  all  the  privileges  of  an  answer  under  oath.  But 
it  is  by  no  means  clear,  that  it  is  not  evidence  in  favor  of  the  de- 
fendant as  to  all  facts,  which  are  not  fully  disproved  by  the  other 
evidence  and  circumstances  in  the  case ;  and  that  it  ought  not  to 
prevail  where  the  other  evidence  is  either  defective,  obscure, 
doubtful,  or  unsatisfactory.^  And  it  may  well  be  suggested, 
whether  the  plaintiff  has  a  right  to  dispense  with  the  oath,  and 
yet  to  make  the  answer  evidence  in  his  own  favor  as  to  all  the 
facts,  which  it  admits,  and  exclude  it  as  evidence  as  to  all  the 
facts,  which  it  denies.^ 

1  Ante.  §  874. 

s  Ante,  §  849  a. 

>  Lord  Eldon,  in  Curling  v.  Townshend,  19  Yes.  628, 630,  said :  "  The  answer  to 
the  original  bill  was  put  in  without  oath  or  attestation  of  honor;  and  was  accepted 
without  either  of  those  sanctions  ;  but  my  opinion  is  that  with  regard  to  a  question 
of  this  nature,  the  defendant  gives  the  same  authority  to  the  court  to  look  at  the  cir- 
cumstances, denied  or  admitted  in  the  answer  so  put  in  for  the  purpose  of  administer- 
ing ciril  justice  between  the  parties,  as  if  it  was  put  in  upon  attestation  of  honor,  or 
upon  oath." 

^  In  the  case  of  Union  Bank  of  Georgetown  v.  Geary,  6  Peters.  99, 110-112,  Mr. 
Justice  Thompson,  in  delivering  the  opinion  of  the  court,  said :  "  It  is  certainly  a 
well-settled  rule,  that  on  a  bill  praying  relief,  when  the  facts  charged  in  the  bill,  aa 
the  grounds  for  obtaining  the  decree,  are  clearly  and  positively  denied  by  the  answer, 
and  proved  only  by  a  single  witness,  the  court  will  not  decree  against  the  defendant. 
And  it  is  equally  well-settled,  that  where  the  witness  on  the  part  of  the  complainant 
is  supported  and  corroborated  by  circumstances  sufficient  to  outweigh  the  denial  in 
the  answer,  the  rule  does  not  apply.  9  Cranch,  160.  What  are  the  circumstances 
in  this  case  to  meet  and  outweigh  the  denial  in  the  answer  1  It  is  to  be  borne  in  mind, 
that  thebiU  does  not  charge  the  agreement  to  have  been  made  with  the  bank,  bnt 
with  theur  attorney.  The  denial  by  the  bank  is  not  therefore  of  any  matter  charged 
to  have  been  within  their  own  knowledge.  They  coald,  therefore,  only  speak  of  their 
belief,  or  from  information  received  from  their  attorney,  and  not  from  their  own 
knowledge  of  the  transaction.  The  denial  of  their  ever  having  authorized  or  directed 
their  attorney  to  hold  out  any  inducements  to  the  complainant  to  confess  judgment, 
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§  876.  An  answer  must  be  signed  by  counsel,  unless  it  is 
taken  by  commissioners,  in  the  coimtry,  under  the  authority  of 
a  commission  issued  for  the  purpose.^  In  the  latter  case,  the 
signature  by  counsel  is  not  required,  the  commissioners  being 
responsible  for  the  propriety  of  its  contents,  as  it  is  supposed  to 
be  taken  by  them  from  the  mouth  of  the  defendant,  as  in  fact 
was  formerly  done.* 

or  to  make  to  her  any  such  promise  aa  is  set  forth  in  the  bill,  is  not  in  anawer  to  any 
allegation  in  the  bill.  The  bank  is  not  charged  with  baring  specially  authorized  or 
directed  the  agreement  to  be  made.  But  it  is  charged  as  the  act  of  their  attorney ; 
and  whether  this  was  within  the  scope  of  his  authority  as  attorney  in  the  auit,  will 
be  hereafter  noticed.  There  are  other  circumstances  which  go  rery  far  to  take  this 
case  out  of  the  application  of  the  rule  which  requires  corroborating  eridenoe  to  sup- 
port the  testimony  of  a  single  witness  against  the  answer.  This  is  an  injunction  bill, 
filed  upon  the  oath  of  the  complainant.  An  answer  in  all  cases  according  to  the  coune 
and  practice  of  courts  of  chancery,  must  be  sworn  to ;  unless  dispensed  with  by  order 
of  the  court  under  special  circumstances.  In  the  present  case,  the  answer  being  by 
a  corporation,  it  is  put  in  under  their  common  seal,  unaccompanied  by  an  oath.  And 
although  the  reason  of  the  rule,  which  requires  two  witnesses,  or  circumstances  to 
corroborate  the  testimony  of  one,  to  outweigh  the  answer,  may  be  founded  in  a  great 
measure  upon  the  consideration  that  the  complainant  makes  the  answer  eyidenoe  by 
calling  for  it;  yet  this  is  in  reference  to  the  ordinary  practice  of  the  court,  requiring 
the  answer  to  be  on  oatli.  But  the  weight  of  such  answer  is  rery  much  lessened,  if 
not  entirely  destroyed,  as  matter  of  evidence,  when  unaccompanied  by  an  oath ;  and 
indeed  we  are  inclined  to  adopt  it  as  a  general  rule,  that  an  answer  not  under  oath  is 
to  be  considered  merely  as  a  denial  of  the  allegations  in  the  bill,  analogous  to  the 
general  issue  at  law,  so  as  to  put  the  complainant  to  the  proof  of  such  aUegations." 
Mr.  Chancellor  Walworth,  in  Smith  v.  Clarke,  4  Paige,  868,  held  an  answer  not  sworn 
to  not  to  be  of  any  weight  as  evidence  in  the  case.  Can  the  oath  of  the  defendant 
to  his  answer  be  dispensed  with  by  the  plaintiff  without  the  consent  of  the  court? 
See  1  Grant's  Prac.  p.  107,  ed.  1820.  Mr.  Daniell  on  this  subject  says :  "An  answer 
put  in  without  oath  or  attestation  of  honor,  and  accepted  without  either  of  those 
sanctions,  gives  the  same  authority  to  the  court  to  look  to  the  circumstances  denied 
or  admitted  in  the  answer  so  put  in,  for  the  purpose  of  administering  civil  justice  be- 
tween the  parties,  as  if  it  was  put  in  upon  attestation  of  honor  or  upon  oath.  It 
seems,  however,  that  no  exceptions  csn  be  taken  to  an  answer  so  put  in."  2  Dan. 
Ch.  Prac.  ch.  15,  §  2,  p.  272.  [In  order  to  sustain  a  motion  to  dissolve  an  iignnction, 
the  answer  should  be  sworn  to.    Mahaney  v.  Lazier,  16  Md.  60.] 

1  Mitf.  Eq.  PI.  by  Jeremy,  316 ;  Cooper,  Eq.  PI.  827 ;  Com.  Dig.  Chancery,  E.  2 ; 
[Davis  V.  Davidson,  4  McLean,  186.]  *  Ibid. 
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CHAPTER  XIX. 

REPLICATIONS  AND  THEIB  CONSEQUENCES. 

§  877.  After  the  defendant  has  put  in  his  answer,  the  plain- 
tiff is  to  judge,  whether  the  answer  is  sufficient,  and  also  whether 
he  will  amend  the  bill.  If  he  neither  excepts  to  the  answer  for 
insufficiency,  nor  amends  his  bill,  the  usual  step  next  taken  by 
him  is  to  file  a  replication.^  The  replication  is  the  plaintiff's 
avoidance  or  denial  of  the  answer  or  defence,  and,  in  the  main- 
tenance of  the  bill,  to  draw  the  matter  to  a  direct  issue,  which 
may  be  proved  or  disproved  by  testimony.^  (a)  After  the  plaintiff 
has  thus  replied  to  the  defendant's  plea^  or  answer,  he  must  con- 
tent himself  with  the  answer,  and  he  cannot  then  go  back  to 
except  to  it  for  its  insufficiency,  he  having  admitted  the  answer 
to  be  sufficient,  however  imperfect  it  may  be.®  In  some  cases, 
however,  the  court  will  allow  the  plaintiff  to  withdraw  his  repli- 
cation, paying  the  costs,  that  have  been  incurred.^  Sometimes, 
no  replication  is  necessary  to  be  filed  at  all ;  as  where  the  de- 
fendant, by  his  answer,  admits  the  plaintiff's  case,  or  sufficient 
of  it  to  enable  him  to  go  to  a  hearing  without  the  examination 
of  witnesses.  ^(()  But  as  in  this  last-mentioned  case,  the  whole 
of  the  answer  of  the  defendant  is  taken  to  be  true,  because  he 
has  been  precluded  from  substantiating  it  by  evidence;  it  be- 
hooves the  plaintiff  to  look  attentively  into  the  answer,  to  see, 
that  the  effect  of  the  defendant's  admissions  is  not  avoided  by 
any  new  matter  there  introduced.® 

1  Cooper,  Eq.  PI.  828, 329.  «  Ibid.  »  Ibid. 

*  Ibid.  •  Ibid. 

•  Cooper,  Eq.  PI.  328,  329.     Glib.  For.  Rom.  46,  has  explained  the  reasons  of 
these  proceedings,  which  are  manifestly  borrowed  from  the  modes  of  proceedings  in 

(a)  See  Cavender  v.  Calender,  114  been  filed.    Holt  v.  Weld,  140  Mass.  578  ; 

U.S.  464;  3  McCrary,  158;  8  Fed.  Hep.  Tighlman  v.  Proctor,   102  U.   S.  707; 

641 ;  Adams  v.  Bridgewater  Iron  Co.  6  Washington,  &c  R.  Co.  v,  Bradlejs,  10 

Fed.  Rep.  179.  Wall.  299;  Central  Nat.  Bank  v,  Con- 

(6)  The  defendant  is  not  entitled,  after  necticnt  M.  L.  Ins.  Co.  104  U.  S.  54. 

a  hearing  upon  the  merits,  to  raise  the  See  Snyder  p.  Martin,  17  W.  Va.  276. 
objection  that  no  written  replication  has 
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§  878.  Formerly,  replications  were  either  general  or  special, 
as  they  still  are  at  law.  A  general  replication,  which  alone  is 
now  used  in  equity,  is  a  general  denial  of  the  truth  of  the  de- 
fendant's plea  or  answer,  and  of  the  sufficiency  of  the  matter 
alleged  in  it,  to  bar  the  plaintiff's  suit,  and  an  assertion  of  the 
truth  and  sufficiency  of  the  bill.  ^  (a)  A  special  replication  was 
occasioned  by  the  defendant's  introducing  new  matter  into  his 
plea  or  answer,  which  made  it  necessary  for  the  plaintiff  to  put 
in  issue  some  additional  fact  on  his  part,  in  avoidance  of  such 
new  matter,  introduced  by  the  defendant  ^(6)  This,  it  seems, 
was  in  use  in  Lord  Nottingham's  time.*  The  consequence  of  a 
special  replication  was  a  rejoinder,   by  which  the  defendant 

the  ecclesiastical  and  dTil  law  courts.  "  When  the  answer  comes  in,"  says  he, 
*'  that  is  the  litis  contestatio  in  relation  to  the  bill.  But  the  replication  contests  the 
answer ;  for  it  avers  the  biU  to  be  true,  and  denies  the  answer.  Bat  if  no  replication 
be  filed,  and  the  cause  be  set  down  upon  bill  and  answer  only,  the  answer  stands  for 
truth ;  because,  if  you  do  not  reply  to  the  answer,  there  is  no  litis  cotOestatio  in  rela- 
tion to  it,  and  then  it  must  be  admitted  to  be  true.  8o,  if  you  file  a  replication,  and 
do  not  serve  a  subposna  to  rejoin,  and  on  such  subpoena  to  njoin,  move,  that  the 
defendant  may  examine  his  witnesses  within  a  definite  time,  or  at  least  move  with- 
out a  subpcena  to  rejoin,  that  the  defendant  may  examine  witnesses  within  a  defi- 
nite time,  or  that  the  cause  may  be  set  down  upon  the  pleadings ;  if  neither  of  these 
ways  be  talcen,  and  the  cause  be  set  down  upon  bill,  answer,  and  replication,  the 
answer  must  be  likewise  taken  to  be  true ;  because  you  do  not  assign  a  probatory 
term  to  the  defendant ;  and  the  replication  alone  is  not  a  proper  litis  contestatio  of 
the  answer  unless  you  join  issue,  by  assigning  a  probatory  term  to  the  defendant" 

^  Cooper,  £q.  PI.  820, 880;  Mitf.  £q.  PL  by  Jeremy,  821, 822. 

s  Ibid. 

•Ibid. 


(a)  O'Hare  v.  Downhig,  180  Mass.  16 
A  general  replication  puts  in  issue  all 
such  parts  of  the  answer  as  are  not  re- 
sponsive to  the  bilL  Humes  v.  Scruggs, 
94  U.  S.  22.  See  Clements  v.  Moore,  6 
Wall.  290.  It  does  not  affect  admissions 
in  the  answer  of  the  allegations  of  the 
bill.  Ca vender  o.  Cavender,  114  U.  S. 
464 ;  3  McCrary,  168.  A  replication  to 
a  plea  admits  its  sufiSciency.  Hughes  v, 
Blake,  6  Wheat.  463;  Farley  v.  Kittson, 
120  U.  S.  303 ;  Cottle  v.  Krementz,  26 
Fed.  Rep.  494;  Bean  i;.  Clark,  80  Fed. 
Rep.  226 ;  Sharon  v.  Hill,  22  Fed.  Rep. 
28.  If  the  plaintiff  waives  his  replica- 
tion, and  the  cause  is  set  down  on  bill 
and  answer,  the  answer  is  to  be  taken  as 


true.    Dascomb  o.  Marston,  80  Maine, 
228. 

(6)  See  Williamson  t;.  London  &  N. 
W.  Ry.  Co.  12  Ch.  D.  787  ;  Cheatham  v. 
Pearce  (Tenn.),  16  S.  W.  1080;  AUen  v. 
Allen,  3  Tenn.  Ch.  146 ;  Jackson  r.  Hull, 
21  W.  Va.  601 ;  Kilbreth  v.  Roots,  83  W. 
Va.  600 ;  Houston  v.  Sledge,  101  N.  C. 
640;  Newton  v.  Thayer,  17  Pick.  129; 
Gibson  v.  Black  (Ky.),  9  S.  W.  879; 
Mason  v.  Hartford,  &c  R.  Co.  10  Fed. 
Rep.  334.  In  Simmons  v.  Simmons,  33 
Gratt.  461,  a  sworn  plea  irregularly  filed 
to  an  answer  was  treated  as  an  affidavit, 
and  an  issue  being  taken  thereon,  the 
decree  was  not  reversed. 
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asserted  the  truth  and  sufBciencj  of  his  answer,  and  traversed 
every  material  part  of  the  replication.^  And  if  the  parties  were 
not  then  at  issue,  hj  reason  of  some  new  matter  disclosed  in  the 
rejoinder,  which  required  an  answer,  the  plaintiff  might  file  a 
surrejoinder,  to  which  the  defendant  in  his  turn  might  put  in  a 
rebutter.^  The  pleadings  in  ancient  times,  in  this  maimer,  fre- 
quently proceeded  to  a  surrejoinder  and  rebutter.®  But  the 
inconvenience,  expense,  and  delay  of  these  proceedings,  occa- 
sioned an  alteration  of  the  practice.^  Special  replications  have 
gone  quite  out  of  use ;  so  that  if  any  material  charge  is  omitted 
in  the  bill,  although  it  is  alleged  by  way  of  replication,  it  is  not 
pertinent,  nor  will  it  affect  the  defendant^  In  the  room  of 
special  replications,  amendments  of  the  bill  have  been  substi- 
tuted, and  the  plaintiff  must  now  always  be  relieved  according 
to  the  form  and  matter,  either  original  or  by  amendment,  con- 
tained in  his  bill.^    To  the  matter  thus  introduced  by  the  plain- 

^  Cooper,  Eq.  PI.  S29,  8S0;  Mitf.  Eq.  PL  by  Jeremy,  S21,  822. 

s  Cooper,  Eq.  PI.  829,  880;  Mitf.  Eq.  PL  by  Jeremy,  821,  822 ;  Gilb.  For.  Rom. 
46, 109, 110 ;  Ante,  §  676, 677.  The  form  of  a  general  replication  is  as  follows :  "  Thia 
repliant,  saying  and  reserving  to  himself  aU  and  all  manner  of  advantage  of  excep- 
tion, which  may  be  had  and  taken  to  the  manifold  errors,  uncertainties,  and  insuffi- 
ciencies of  the  answer  of  the  said  defendants,  for  replication  thereunto,  saith  that  he 
doth  and  will  aver,  maintain,  and  prove  his  said  bill  to  be  true,  certain,  and  sufficient 
in  the  law  to  be  answered  unto  by  the  said  defendants,  and  that  the  answer  of  the 
taid  defendants  is  very  uncertain,  evasive,  and  insufficient  in  the  law,  to  be  replied 
unto  by  this  repliant;  without  that,  that  any  other  matter  or  thing  in  the  said 
answer  contained,  material  or  effectual  in  tlie  law  to  be  replied  unto,  and  not  herein 
and  hereby  well  and  sufficiently  replied  unto,  confessed  or  avoided,  traversed,  or 
denied,  is  true ;  aU  which  matters  and  things  this  repliant  is  ready  to  aver,  maintain, 
and  prove  as  tills  honorable  court  shall  direct,  and  humbly  prays  as  in  and  by  his 
said  bill  he  hath  already  prayed."    Barton's  Suit  in  Equity,  144, 146. 

»  Ibid. 

•  Ibid. 

•  Ibid.  The  46th  Rule  of  the  Equity  Rules  of  the  Supreme  Court  of  the  United 
States,  prohibits  special  replications.  It  declares :  "  No  special  replication  to  any 
answer  shall  be  filed.  But  if  any  matter  alleged  in  the  answer  shall  make  it  neces- 
sary for  the  plaintiff  to  amend  his  bill,  he  may  have  leave  to  amend  the  same  with 
or  without  the  payment  of  costs,  as  the  court  or  a  judge  thereof,  may  in  his  discretion 
direct"  (a)    1  How.  Introd.  66 ;  17  Peters,  App'x,  68. 

•  Cooper,  Eq.  PI.  829, 880 ;  Mitf.  Eq.  PL  by  Jeremy,  321,  822. 


(a)  Under  Equity  Rule  88  a  decree  court  may  in  its  discretion  order  a  repli- 

dismissing  a  bill  because  of  the  plaintiff's  cation  to  stand,  although  it  was  filed 

failure  to  reply  to  a  plea  or  set  it  down  after  the  time  prescribed  in  Equity  Rule 

for  argument  is  not  conclusive.    Keller  66.    Fischer  v.  Hayes,  0  Fed.  Rep.  70. 
V.  Stolzenbach,  20  Fed.  Rep.  47.    The 
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tiSj  the  defendant  may  put  in  a  further  answer,  whether  required 
by  the  plaintifiF  so  to  do,  or  not;  and  thus  he  has  the  advantage 
and  effect  of  a  special  rejoinder.^ 

§  879.  But,  although,  according  to  the  present  course  of  the 
court,  rejoinders,  surrejoinders,  and  rebutters  are  disused;  yet 
the  plaintiff,  after  replication,  must  serve  upon  the  defendant  a 
subpoena,  requiring  him  to  appear  to  rejoin,  unless  he  will  appear 
gratis.^  A  rejoinder  is,  however,  seldom,  or  never  actually  filed; 
but  cases  may  arise,  in  which  a  rejoinder  may  possibly  be  neces- 
sary.^ As  where  the  plaintiff  has  examined  a  witness  de  bene 
esscj  and  afterwards  replied,  without  proceeding  to  serve  a  sub- 
poena to  rejoin,  the  defendant  may  immediately  file  a  rejoinder, 
and  compel  the  plaintiff  to  examine  in  chief  his  witness  exam- 
ined de  bene  esse ;  and  the  neglect  of  this  will  render  the  depo- 
sitions taken  de  bene  esse  nugatory,  if  the  witness  lives  long 
enough  to  be  examined  in  chief.  ^ 

§  880.  The  effect  of  a  replication  and  rejoinder  is  to  put  the 
cause  completely  at  issue  between  the  parties ;  for,  immediately 
after  the  defendant  has  appeared  to  rejoin  gratis,  or  after  the 
return  of  a  subpoena  to  rejoin  served  on  the  defendant,  and 
which,  by  an  order  obtained  of  course,  is  now  usually  made 
returnable  immediately,  and  served  on  the  defendant's  clerk  in 
court,  the  parties  may  proceed  to  the  examination  of  witnesses 
to  support  the  facts,  alleged  by  the  pleadings  on  each  side.^ 

§  881.  Replications  and  rejoinders  are  never  drawn,  perused, 
or  signed  by  counsel,  but  are  wholly  managed  by  solicitors. 
There  are,  therefore,  many  cases,  which  come  to  a  hearing,  in 
which,  if  the  pleadings  were  looked  into,  it  would  be  found,  that 
no  issue  had  been  joined  between  the  parties.^  (a)    If  it  discov- 

1  Cooper,  £q.  PI.  820,  SSO ;  Mitf .  £q.  PI.  by  Jeremy,  3^1,  822. 

s  Mitf.  £q.  PI.  by  Jeremy,  823 ;  Cooper,  £q.  PL  830. 

«  Ibid. 

4  Cooper,  Eq.  PL  830 ;  Mitf.  Eq.  PL  by  Jeremy,  823.  This  is  the  EngUsh  prac- 
tice. But  in  America,  generally,  if  not  miiyersally,  the  pleadings  terminate  with  the 
replication,  and  no  rejoinder  is  filed ;  and  the  cause  is  deemed  fally  at  issue  upon 
the  filing  of  the  replication.  Tliis  is  the  general  practice  in  the  courts  of  the  United 
States. 

«  Cooper,  Eq.  PL  330 ;  Mitf.  Eq.  PL  by  Jeremy,  323. 

^  Cooper,  Eq.  PL  331,  ^35;  Mitf.  Eq.  PL  by  Jeremy,  828;  Rodney  v.  Hare, 
Moseley,  296.    The  replication,  and  the  proceedings  thereon,  were  apparently  also 


(a)  As  to  the  time  allowed  in  the  Federal  courts  for  filing  replications,  see 
Heyman  v.  Uhlman,  34  Fed.  Rep.  680. 
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ered  that  a  replication  has  never  been  filed,  and  yet  witnesses 
have  been  examined,  the  couii;  will  permit  the  replication  to  be 
filed,  nunc  pro  tunc,  (a)  It  is  not,  however,  in  general,  until 
after  replication  and  rejoinder,  that  the  parties  are  required  to 
join  in  a  commission,  and  to  proceed  to  the  examination  of 
witnesses.* 

borrowed  from  the  ciyil  law,  as  the  following  extract  from  Gilb.  For.  Rom.  pp.  113, 
114,  will  show:  "The  replication  is  the  contestation  of  the  answer;  and  this  must  be 
filed,  in  order  to  pat  the  answer  in  issue.  By  the  ancient  civil  law,  the  plainti£f  was 
to  give  security  (as  is  hereinbefore  mentioned),  to  prosecute  his  suit  in  two  months  ; 
and  if  he  did  not,  he  was  to  be  dismissed,  and  answer  damages  to  the  party.  Tliis 
begot  the  rule,  that  the  plaintiff  must  reply  in  three  terms ;  and  if  he  did  not,  the 
defendant  might  more  for  a  dismission,  with  costs.  The  rule  in  the  Exchequer  is 
more  according  to  the  form  of  the  common  law ;  for,  after  plea  pleaded,  the  plaintiff 
was  to  reply  the  then  next  term ;  and  if  he  did  not,  the  defendant  gave  him  a  rule  to 
reply  in  a  week  of  the  subsequent  term,  and  if  he  did  not  there  was  an  order  for  dis- 
mission, as  in  such  cases  there  was  judgment  at  Uw,  for  want  of  a  replication.  But 
if  there  were  several  defendants,  one  could  not  get  an  order  for  dismission,  till  a  full 
answer  came  in  from  them  all ;  because  the  plaintiff  cannot  go  to  proof  against  one 
only,  since  publication  must  pass  against  iliero  all,  before  the  decree  can  be  ob- 
tained. But  then  the  plaintiff  roust,  without  delay,  pursue  the  process  of  the  court 
against  the  other  defendants.  Whenever  the  replication  is  filed,  in  order  to  close 
the  litis  contestatio,  there  must  be  a  subpoena  to  rejoin,  which  is  according  to  the  old 
civil  law,  which  required  a  citation,  in  order  to  form  the  act  of  the  court ;  and, 
therefore,  the  first  citation  was  to  answer ;  the  second  to  rejoin,  upon  which  the  pro- 
batory term  was  formed  ;  and  the  third  was  the  subposna,  or  citation  to  hear  judg- 
ment. But  if  the  defendant  delayed  the  plaintiff  upon  the  first  citation,  the  court 
very  justly  might  impose  terms  upon  him,  such  as  to  rejoin  gratis,  and  that  he 
should  consent  to  form  the  probatory  term,  without  the  service  of  a  subpoena  to 
rejoin.  If  the  plaintiff  replies,  tlie  defendant  can  never  dismiss  the  bill,  without 
hearing  the  cause ;  because  the  defendant  may  rejoin  gratis,  and  prove  his  answer, 
and  so  bring  the  cause  to  a  hearing.  But  this  rule  is  now  altered ;  for  if  a  plaintiff 
replies,  and  never  serves  the  defendant  with  a  subpoena  to  rejoin,  nor  takes  any  step 
towards  the  making  of  proof,  but  sleeps  for  three  terms,  the  defendant  may  dismiss 
the  plaintiff  by  rejoining,  or  setting  down  the  cause ;  because  they  look  upon  the 
replication,  though  it  be  a  contestation  of  the  answer,  to  be  only  matter  of  form ; 
and  therefore,  if  the  plaintiff  afterwards  sleeps  for  three  terms,  he  acquiesces  in  a 
dismission.  And  the  mere  filing  of  the  replication,  though  it  does  put  the  defendant 
in  a  capacity  of  making  proof  of  his  answer ;  yet,  if  the  plaintiff  will  acquiesce,  and 
not  take  any  steps  towards  the  proving  of  his  bill,  it  would  be  very  hard,  that  the 
defendant  should  be  put  to  the  trouble  and  charge  of  setting  it  down  at  his  own  re- 
quest. But  if  witnesses  have  been  examined,  and  publication  passed,  there,  though 
the  plaintiff  should  sleep  three  terms,  it  must  be  set  down  ad  requisitionnn  tie- 
fendentig;  because  the  court  cannot  make  a  decree  upon  acquiescence,  when  the 
plaintiff  might  have  proved  the  allegations  of  the  bill."  See  also  Gilb.  For.  Rom. 
46, 108.  1  Ibid. 

(a)  Pehrce  v.  West,  Pet  C.  C.  361 ;  6  Eq.  28 ;  aifford  v.  Coleman,  18  Blatch. 
Doody  V.  Herce,  9  Allen,  141.  See  210;  Bullinger  v.  Mackey,  14  Blatch. 
Weston  V.  Empire  Assurance  Co.  L.  R.      366. 
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§  881  a.  In  this  connection  it  maj  be  proper  to  say  a  few 
words  as  to  scandal  and  impertinence  in  interrogatories  to  wit- 
nesses, and  in  depositions,  as  we  have  already  made  some  re- 
marks upon  scandal  and  impertinence  in  bills  and  answers.' 
It  is  obvious,  that  it  is  indispensable  for  the  purposes  of  justice, 
that  courts  of  equity  should  prevent  improper  interrogatories, 
and  depositions  containing  matters,  which  are  either  scandalous 
and  impertinent,  from  being  introduced  into  the  cause,  when 
they  have  nothing  to  do  with  the  merits,  and  are  designed  to 
create  false  impressions,  or  imfoimded  prejudices.  Upon  a  sug- 
gestion, therefore,  that  the  interrogatories  exhibited,  or  deposi- 
tions taken  by  either  party  in  a  cause,  are  open  to  this  objection, 
the  court  will  order  them  to  be  referred  to  a  master  to  report, 
whether  they  contain  any  scandalous  or  impertinent  matter ;  and 
if  the  master  should  report  them  to  contain  any,  the  court  will 
direct  such  matter  to  be  expunged,  and  the  costs  paid  by  the 
offending  party  or  witness.' 


CHAPTER  XX. 

AMENDMENTS  AND  OTHER  INCIDENTS  OP  PLEADINa. 

§  882.  Having  thus  gone  over  the  various  kinds  of  pleadings 
in  equity,  it  remains  only  to  add  a  few  remarks  in  this  place, 
upon  some  incidents,  which  have  not  been  fully  noticed  before, 
and  seem  necessary  to  complete  our  survey  of  the  subject 

§  883.  As,  in  courts  of  equity,  mispleading  in  matter  of  form 
is  never  allowed  to  prejudice  any  party,  the  real  and  substantial 
merits  of  the  case  are  always  looked  to.®  No  exceptions  to  for- 
mal minutisd  in  the  pleadings  are  usually  insisted  on;  or,  if 
insisted  on,  they  are  never  allowed  by  the  court  to  prevent  a 

1  Ante,  §  48.  266-270,  861-868. 

s  Gude  i;.  Mumford,  2  Y.  &  ColL  446^  446. 

»  Cooper,  Eq.  n.  832. 


§  881  a-884.]  amendments  op  pleadings. 
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hearing  upon  the  merits.^  (a)  For  the  court  will,  upon  the  dis- 
covery of  any  errors  of  this  sort,  allow  an  amendment  of  them ; 
or  will  wholly  overlook  them  at  the  hearing,  as  waived,  by  not 
being  excepted  to  in  an  early  stage  of  the  proceedings,^  In 
many  cases,  also,  courts  of  equity  will  allow  substantial  defects 
to  be  amended,  if  the  cause  is  in  such  a  stage,  as  that  they  can 
be  properly  amended;^  and  the  circumstances,  therefore,  under 
which  amendments  are  allowed  to  be  made,  constitute  a  proper 
subject  of  our  further  inquiries. 

§  884.  And,  first  as  to  amendments  by  the  plaintiff.  Amend- 
ing the  bill  may  be  useful  for  various  purposes ;  for  the  correc- 
tion of  mistakes ;  or  for  the  suppression  of  impolitic  admissions 
in  the  original  statements;  or  for  adding  new  parties;^  or  for 
inquiring  into  additional  facts ;  or  for  the  further  investigation 


1  Cooper,  Eq.  PL  332.  >  Ibid. 

>  Ibid. ;  Mitf.  Eq.  PI.  hy  Jeremy,  824,  825. 

^  Ante,  §  237,  541,  as  to  what  amendments  may  be  made  under  the  general  order 
to  make  new  parties.  See  also  Stephens  v.  Frost,  2  Y.  &  CoU.  297 ;  Milligan  v, 
Mitchell,  1  Myl.  &  Cr.  483,  442 ;  [Gibson  v,  Ingo,  6  Hare,  166 ;  Bateman  v.  Margerison, 
6  Hare,  496,  502  ] 


(a)  In  Hardin  v.  Boyd,  118  U.  S.  766, 
761,  Mr.  Justice  Harlan  said :  **  In  refer- 
ence to  amendments  of  equity  pleadings 
the  courts  hare  found  it  impracticable 
to  lay  down  a  rule  that  would  goYem  all 
cases.  Their  allowance  must,  at  every 
stage  of  the  cause,  rest  in  the  discretion 
of  the  court;  and  that  discretion  must 
depend  largely  on  the  special  circum- 
stances of  each  case.  It  may  be  said, 
generally,  that  in  passing  upon  applica- 
tions to  amend,  the  ends  of  justice 
should  never  be  sacrificed  to  mere  form, 
or  by  too  rigid  an  adherence  to  technical 
rules  of  practice.  Undoubtedly,  great 
caution  should  be  exercised  where  the 
application  comes  after  the  litigation 
has  continued  for  some  time,  or  when 
the  granting  of  it  would  cause  serious 
inconyenience  or  expense  to  the  opposite 
side.  And  an  amendment  should  rarely, 
if  erer,  be  permitted  where  it  would 
materially  change  the  very  substance 
of  the  case  made  by  the  bill,  and  to 
which  the  parties  have  directed  their 


proofs."  See  also  Richmond  v.  Irons, 
121  U.  S.  27 ;  U.  S.  Rev.  Sto.  §  954 ; 
United  States  t^.  American  Bell  Tel.  Co. 
39  Fed.  Rep.  716;  Feaiey  t^.  Hayes,  44 
N.  J.  Eq.  426;  Perry  v.  Perry,  65  Maine, 
899.  In  Cropper  v.  Smith,  26  Ch.  D. 
700,  710,  Bowen,  L.  J.  said :  '*  I  know  of 
no  kind  of  error  or  mistake  which,  if 
not  fraudulent  or  intended  to  overreach, 
the  court  ought  not  to  correct,  if  it  can 
be  done  without  injustice  to  the  other 
party.  Courts  do  not  exist  for  the  sake 
of  discipline,  but  for  the  sake  of  deciding 
matters  in  controversy,  and  I  do  not 
regard  such  amendment  as  a  matter  of 
favor  or  grace."  See  also  Tildesley  v. 
Harper,  10  Ch.  D.  893.  The  bill  and 
its  amendments  form  one  pleading ;  the 
answer  and  amendments  thereto  another 
pleading.  Stanford  v.  Murphy,  63  Ga. 
410.  The  amendment,  when  allowed, 
takes  effect  as  of  the  filing  of  the  origi- 
nal bill,  if  no  injustice  is  thereby  done 
to  intervening  equities  or  vested  rights.. 
Jones  0.  McPhillips,  82  Ala.  102. 
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of  facts,  which  have  been  only  partially  disclosed ;  or  for  putting 
in  issue  new  matter,  stated  in  the  answer.^ (a) 

§  885.  If  the  plaintiff,  after  he  has  filed  his  bill,  finds,  that 
he  has  omitted  to  state  any  matter,  or  to  join  any  person,  as 
party  to  the  suit,  which  he  ought  to  have  done,  he  may  supply 
such  defect  by  amending  his  hi  11.^  Or,  if,  after  the  defendant 
has  put  in  his  answer,  the  plaintiff  thereby  obtains  new  lights 
as  to  the  circumstances  of  his  case,  he  may  amend  his  bill,  in 
order  to  shape  his  case  accordingly.^  And,  in  general,  any  im- 
perfection in  the  frame  of  a  bill  may  be  thus  remedied,  as  often 
as  occasion  shall  require.  If  any  necessary  parties  are  omitted, 
or  unnecessary  parties  are  inserted,  the  court,  upon  application, 
will  permit  the  proper  alteration  to  be  made  upon  terms,  accord- 
ing to  the  nature  of  the  case.^    But  the  matter  introduced  by 

1  Gresley  on  Evid.  21-28 ;  Haro  on  Diacovery,  22-24. 

*  Mitf.  Eq.  PI.  by  Jeremj,  66,  326,  826 ;  Jones  o.  Rose,  4  Hare,  62;  Post,  §  887. 
«  Mitf.  Eq.  PI.  bj  Jeremy,  66,  326,  326. 

*  Ibid.    So  where  a  bill  was  brought  by  some  of  the  members  of  a  joint-stock 


(a)  See  generally  Jones  v.  VanDoren, 
130  U.  S.  684 ;  Smith  v.  Woolfolk,  116 
XJ.  S.  143 ;  Nellis  v.  Pennock  Aianuf.  Co. 
38  Fed.  Rep.  379;  Metropolitan  Nat. 
Bank  v.  St.  Louis  Despatch  Co.  Id.  67 ; 
Hamilton  v.  Southern  Nevada  M.  Co.  33 
Fed.  Rep.  662;  Phelps  v.  Elliott,  26  Fed. 
Rep.  881 ;  re  Taylor's  Estate,  22  Cb.  D. 
406;  Cross  v.  Bean,  81  Maine,  626;  Gil- 
Patrick  v.  Glidden,  82  Maine,  201 ;  Smith 
V.  Hadley,  64  N.  H.  97 ;  Angell  v.  Penn. 
R.  Co.  87  N.  J.  Eq.  92 ;  Conner  v.  Smith, 
88  Ala.  300 ;  Morton  r.  New  Orleans,  &c. 
Ry.  Co.  79  Ala.  690;  Gage  v.  Brown, 
126  ni.  622 ;  New  York  Fire  Ins.  Co.  v. 
Tooker,  36  N.  J.  Eq.  408 ;  Frey  ».  Owens. 
27  Neb.  862;  Crumlish  v.  Shenandoah 
Valley  R.  Co.  28  W.  Va.  628.  The  bill 
cannot  be  amended  so  as  to  make  an 
entirely  new  case,  either  as  to  parties  or 
ground  of  suit.  Damley  v.  London,  &c. 
Ry.  Co.  1  De  Gex,  J.  &  S.  204  ;  Budding 
V.  Murdoch,  1  Ch.  D.  42;  Clarke  v, 
Yorke,  47  L.  T.  n.  s.  381 ;  New  Mexico 
Land  Co.  r.  Elkins,  20  Fed.  Rep.  646; 
Hastings  v.  Cropper,  3  Del.  Ch.  166; 
Pickens  v.  Knisely,  29  W.  Va.  1 ;  De 
Lacy  V.  Hurst,  88  Ga.  228 ;  Marshall  v. 


Olds,  86  Ala.  296;  Johnson  0.  Dumer, 
88  Ala.  680;  Seals  v.  PheiJfer,  81  Ala. 
618 ;  Ward  v.  Patton.  76  Ala.  207  ;  Hal- 
comb  V.  Kelly,  67  Texas,  618;  Hardie 
V.  Bulger,  66  Miss.  677 ;  Brooks  v.  Spann, 
68  Miss.  198 ;  Clough  v.  Adams,  71  Iowa, 
17 ;  Kennerty  v.  Etiwan  Phosphate  Co. 
21  S.  C.  226;  Livingston  v.  Hayes,  48 
Mich.  129 ;  Hampton  v.  Quayle,  12  R.  L 
608.  So  the  proposed  amendment  most 
be  consistent  with  the  original  bill,  espe- 
cially when  the  latter  is  required  to  be 
sworn  to,  as  in  the  case  of  injunction 
bills.  Rogers  v.  Rogers,  1  Paige,  424; 
Hill  r.  Hill,  63  Vt.  678;  Shenandoah 
Valley  R.  Co.  v.  Griffith,  76  Va.  913. 
It  seems  also  that  amendments  should 
not  be  allowed  for  the  purpose  of  direct- 
ing inquiries  that  will  probably  prove 
fruitless.  Yorkshire  Ry.  Wagon  Co.  r. 
Madure,  19  Ch.  D.  478,  489.  The  right 
to  amend  may  be  lost  by  laches.  Jones 
V.  Welling,  16  Fed.  Rep.  666 ;  Bauers*s 
Appeal,  13  Phila.  391;  Picquet  r.  Augusta, 
64  Ga.  616.  As  to  the  amendment  of  cross 
bills,  see  Chicago,  Ac.  R.  Oa  d.  Third 
Nat  Bank,  134  U.  S.  276. 
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amendment,  must  not  be  matter,  which  has  happened  since  the 
filing  of  the  bill  (which  is  termed  new  matter),  unless  indeed  the 
defendant  has  not  put  in  his  answer,  in  which  case  the  bill  maj 
be  amended  hj  adding  supplemental  matter.^  (a) 

§  886.  The  application  by  the  plaintiff  to  amend  his  bill  must 
also  be  made  at  the  proper  stage  of  the  cause,  in  which  amend* 
ments  are,  by  the  practice  of  courts  of  equity,  allowed.  The 
proper  time  to  apply  for  leave  to  amend  is,  before  the  cause  is  at 
issue.*  (6)    And  the  cause  is  properly  at  issue,  when  the  repli- 

company  on  behalf  of  themseWes,  and  all  the  other  shareholders,  except  the  defend- 
ants, an  amendment  was  allowed  bj  striking  out  "  on  behalf  of  themseWes  and  all 
the  other  shareholders,"  &c.,  and  making  it  the  bill  of  the  plaintiffs  named  on  the 
record  only.    Jones  v.  Rose,  4  Hare,  62. 

1  Cooper,  £q.  PI.  332,  333 ;  Mitf.  Eq.  PI.  by  Jeremy,  207,  290,  824-326 ;  Id.  65 ; 
Ante,  §  328,  335,  330.  [Where  an  executor,  appointed  in  one  state,  files  a  bill  in 
chancery  in  another  state,  and  subsequently  takes  out  letters  testamentary  in  the 
latter  state,  he  may  state  the  fact  of  the  grant  of  such  letters  by  way  of  amendment, 
and  is  not  compelled  to  resort  to  his  supplementary  bill.  Buck  v.  Buck,  11  Paige, 
170.    See  1  Barb.  Ch.  Prac.  207  ] 

2  Cooper,  Eq.  PL  333;  Glib.  For.  Rom  49, 108;  Mitf.  Eq.  PI.  by  Jeremy,  56,  824, 
825 ;  Ante,  §  382,  614.  Although  it  is  usual  to  allow  amendments  to  be  made  in 
bills  at  any  time  before  issue  joined,  yet  it  is  not  always  a  matter  of  course ;  or  under 
particular  circumstances,  the  court  has  refused  to  allow  material  amendments  to  be 
made  after  the  answer  has  been  put  in,  especially  where  laches  were  imputable  to 
the  plaintiff.  Thus,  where  underwriters  brought  a  bill  for  discovery  after  the  answer 
was  put  in,  they  moved  for  leave  to  amend  by  adding  charges  relatire  to  matters, 
which  might,  with  proper  diligence,  have  been  originally  put  in  issue  by  the  bill, 
the  amendment  was  refused  by  the  court.  Mills  v^  Campbell,  2  Y.  &  Coll.  396, 399. 
So,  where,  after  a  plea  was  allowed  and  replied  to,  the  plaintiff  moved  to  withdraw 
his  replication,  and  to  amend  the  bill  so  as  to  vary  the  case  originally  made,  the 
court  refused  the  application,  although,  perhaps,  it  might  have  been  granted  if 
applied  for  at  the  time  the  plea  was  allowed.  Bamett  v.  Grafton,  8  Sim.  72.  The 
following  rules  on  the  subject  of  amendments  were  adopted  by  the  Supreme  Court 
of  the  United  States,  January  Term,  1842.  "  The  plaintiff  shall  be  at  liberty,  as 
a  matter  of  course,  and  without  payment  of  costs,  to  amend  his  bill  in  any  matters 
whatsoever,  before  any  copy  has  been  taken  out  of  the  clerk's  ofilce,  and  in  any 
small  matters  afterwards,  such  as  filling  blanks,  correcting  errors  of  dates,  misnomer 
of  parties,  misdescription  of  premises,  clerical  errors,  and  generally  in  matters  of 


(a)  Nichols  v.  Rogers,  189  Mass.  146 ; 
Killinger  v,  Hartman,  21  Neb.  297.  In 
Harvey  V.  Lord,  11  Biss.  144,  the  plaintiff 
was  permitted  to  amend  a  pending  bill 
so  as  to  bring  it  within  a  new  statute 
enacted  after  the  bill  was  filed  and 
granting  enlarged  powers  to  the  court. 
See  George  v.  Reed,  101  Mass.  378. 

(6)  Clark  v.  First  Cong'l  Society,  46 
N.  H.  272;  Hewett  v.  Adams,  60  Maine, 


271.  Even  after  a  decree  pro  confesso 
the  defendant  is  entitled  to  notice  of 
a  materia]  amendment  of  the  bill. 
McClenny  v.  Ward,  80  Ala.  243 ;  Fogg 
V.  Merrill,  74  Maine,  523.  A  consent 
decree  cannot  be  materially  altered  by 
amendments  without  the  consent  of  both 
parties.  Hasard  v.  Hidden,  14  R.  I 
856. 
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cation  is  in,  and  the  pleadings  are  closed ;  and,  at  furthest,  when 
the  subpoena  for  a  rejoinder,  if  one  is  required,  is  returned,  or 
the  rejoinder  is  put  in.' 

§  887.  However,  the  court,  df  the  commissions  have  not  issued 
to  examine  witnesses,  will  allow  the  replication  to  be  withdrawn, 
in  order  to  enable  the  plaintiff  to  make  an  amendment  in  his 
bill.  And,  indeed,  if  no  witness  has  been  examined,  an  amend- 
ment has  been  permitted,  even  after  publication  has  passed.^  (a) 
But,  after  witnesses  have  been  examined,  the  court  will  not, 
unless  under  very  special  circumstances,  or  in  consequence  of 
some  subsequent  event,  allow  the  bill  to  be  altered  or  amended.' 
An  exception  has  been  admitted  in  the  case  of  the  plaintiff's 
discovering  the  necessity  of  new  parties,  which  the  plaintiff  may 
add  at  any  time  by  leave  of  the  court,  limiting  his  amendment 

form.  But  if  he  amend  in  a  material  point  (as  he  maj  do  of  course)  after  a  copy 
has  been  so  taken,  before  any  answer  or  plea,  or  demurrer  to  the  bill,  he  sliall  pay  to 
the  defendant  tlie  costs  occasioned  thereby,  and  shall  without  delay  furnish  him 
a  fair  copy  thereof,  free  of  expense,  with  suitable  references  to  the  places  where  the 
same  are  to  be  inserted.  And  if  the  amendments  are  numerous,  he  shall  furnish  in 
like  manner  to  the  defendant,  a  copy  of  the  whole  bill  as  amended,  and  if  there  be 
more  than  one  defendant,  a  copy  shall  be  furnished  to  each  defendant  affected 
thereby."  "  After  an  answer,  or  plea,  or  demurrer  is  put  in,  and  before  replication, 
the  plaintiff  may,  upon  motion  or  petition,  without  notice,  obtain  an  order  from  any 
judge  of  the  court,  to  amend  his  bill  on  or  before  the  next  succeeding  rule  day,  upon 
payment  of  costs,  or  without  payment  of  costs,  as  the  court  or  a  judge  thereof  may 
in  his  discretion  direct.  But  after  replication  filed,  the  plaintiff  shall  not  be  per- 
mitted to  withdraw  it  and  to  amend  his  bill,  except  upon  a  special  order  of  a  judge 
of  the  court,  upon  motion  or  petition,  after  due  notice  to  the  other  party,  and  upon 
proof  by  afildavit,  that  the  same  is  not  made  for  the  purpose  of  Texation  or  delay, 
or  that  the  matter  of  the  proposed  amendment  is  material,  and  could  not  with 
reasonable  diligence  hare  been  sooner  introduced  into  the  bill,  and  upon  the  plain- 
tiff's  submitting  to  such  other  terms  as  may  be  imposed  by  the  judge  for  speeding 
the  cause."  "  If  the  plaintiff,  so  obtaining  any  order  to  amend  his  bill,  after  answer 
or  plea,  or  demurrer,  or  after  replication,  sliall  not  file  his  amendments  or  amended 
bill  as  the  case  may  require,  in  the  clerk's  oflSce,  on  or  before  the  next  succeeding 
rule  day,  he  shall  be  considered  to  have  abandoned  the  same,  and  the  cause  shall 
proceed,  as  if  no  application  for  any  amendment  had  been  made."  1  Howard,  Introd. 
60,  61 ;  17  Peters,  Appendix,  OS.  As  to  when  amendments  may  be  made,  see  Green 
V,  Tanner,  8  Met.  411.  To  avoid  unnecessary  delays,  a  motion  to  amend  a  bill  will 
be  entertained  at  the  same  time  that  exceptions  thereto  are  filed.  Kittredge  v. 
Claremont  Bank,  3  Story,  690. 

1  Cooper,  Eq.  PI.  380 ;  Mitf.  Eq.  PI.  by  Jerenay,  823 ;  Hare  on  Discovery,  22-21 

«  Cooper,  Eq.  PI.  888. 

*  Mitf.  Eq.  PI.  by  Jeremy,  826. 


(a)  See  Henry  v,  Trayellers'  Ins.  Co.  46  Fed.  Rep.  299. 
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to  that  purpose.^  Sometimes,  leave  has  also  been  given  to 
amend  the  prayer  of  the  bill  under  particular  circumstances, 
after  the  proper  time  has  passed ;  as  where  the  prayer  has  been 
omitted  by  mistake ;  or  the  prayer  for  the  proper  relief  has  not 
been  made.'  But  these  are  rare  exceptions,  and  not  easily 
allowed,  (a) 

§  888.  If  the  necessity  of  adding  new  parties  arises  from' the 
death  or  marriage  of  any  of  those,  who  were  first  made  parties 
to  the  bill,  this  cannot  be  done  by  amendment;  but,  the  cause 
being  abated,  a  bill  of  revivor  must  be  exhibited,  in  order  to 
bring  such  new  parties  before  the  court. '(6)  So,  if  the  fact,  de- 
sired to  be  stated  on  the  record,  has  arisen  subsequent  to  the 
filing  of  the  original  bill,  and  of  the  defendant's  putting  in  his 
answer ;  such  as  the  bankruptcy  of  one  of  the  parties,  or  a  devise 
of  the  lands  in  question,  in  case  lands  constitute  the  subject  of 
the  suit;  in  each  of  these  cases  a  supplemental  bill  must  be 
filed.  ^    But  an  amendment  will  be  allowed  with  regard  to  the 

1  Cooper,  Eq.  PI.  888;  Mitf.  Eq.  PI.  by  Jeramy,  826;  [Jameson  r.  Deshields,  8 
Gratt.  4.] 

>  Cooper,  Eq.  PI.  338 ;  Mitf.  Eq.  PI.  by  Jeremy,  825,  881. 

>  Cooper,  Eq.  PI.  838 ;  Mitf.  Eq.  PI.  by  Jeremy,  826,  826 ;  Ante,  §  328,  829. 
«  Cooper,  Eq.  PI  838,  834 ;  Ante,  §  828,  329,  aS6,  849. 


(a)  Maughan  o.  Blake,  L.  R.  8  Ch.  82; 
re  White  Star  C.  G.  M.  Co.  48  L.  T.  n.  a. 
815;  re  Trufort,  84  W.  R.  66;  Mills  v. 
Scott,  48  Fed.  Rep.  462;  Jeffries  v. 
Jeffries,  66  Micb.  216 ;  Foster  v,  Eno wles, 
42  N.  J.  Eq.  226 ;  Steinriede  v.  Tegge 
(Ky.),  14  S.  W.  857 ;  Hibemia  S.  &  L.  So- 
ciety p.  Jones  (Cal.),  26  Pac.  1089.  After 
final  hearing  the  bill  cannot  be  amended 
so  as  to  make  a  new  case,  or  to  state  new 
or  additional  grounds  of  relief.  Jones  v. 
Davenport,  45  N.  J.  Eq.  77;  Attorney 
General  v.  Birmingham,  15  Ch.  D.  428. 
But  upon  the  heariog  of  arguments  of 
law,  before  the  highest  court  of  a  State, 
on  a  bill  which  only  prays  for  an  in- 
junction to  restrain  the  excavation  of 
land,  a  prayer  for  incidental  damages 
may  be  allowed  to  be  added.  Mears  v. 
Dole,  185  Mass.  606.  See  Potter  t^. 
Howe,  141  Mass.  857.  As  to  the  neces- 
sity of  swearing  to  an  amendment  to  a 
•worn  bill,  see  Livingston  v.  Marshall, 


82  Ga.  281 ;  Shannon  v,  Fechheimer,  76 
Ga.  86.  The  plaintiff  cannot  by  amend- 
ment introduce  new  claims  which  were 
barred  by  limitation  after  the  writ  waa 
issued.  Weldon  v.  Neal,  19  Q.  B.  D. 
894 ;  Judson  v.  Courier  Co.  25  Fed.  Rep. 
705;  Winston  v.  Mitchell  (Ala.),  9  8a 
551.  See  Adams  v.  Phillips,  75  Ala.  461. 
But  in  general  the  bill  should  not  be 
dismissed  when  a  demurrer  thereto  is 
sustained,  unless  the  defect  is  not  amend- 
able or  the  plaintiff  declines  to  amend. 
Wheaton  v,  Atlantic  Powder  Co.  41 
Mich.  719 ;  McKay  t^.  McKay,  28  W.  Va. 
514.  In  the  Federal  Courts,  in  such 
case,  leave  to  amend  may  be  granted  in 
the  court's  discretion  under  Equity  Rule 
85.  Mercantile  Bank  v.  Carpenter,  101 
U.  8.  567. 

(6)  Maynard  o.  Tilden,  28  Fed.  Rep. 
688;  Frese  v.  Bachof,  14  Blatch.  432. 
See  Tatum  v.  Walker,  77  Ala.  563. 


752  EQUITT  PLEADINGS.  [CH.    XZ. 

residence  of  the  plaintiff,  where  it  has  been  changed  subsequent 
to  the  filing  of  the  bill.^  So,  if  the  plaintiff  thinks  some  dis- 
covery from  the  defendant,  which  he  has  not  obtained,  is  want- 
ing to  support  his  case,  he  maj  file  a  supplemental  bill  to  obtain 
that  discovery.'  Any  matter  also,  at  any  time,  which  cannot 
be  made  the  subject  of  an  amendment  may  be  charged  in  a 
supplemental  bill.'  But  the  plaintiff  cannot,  upon  such  a  sup- 
plemental bill,  examine  witnesses  to  any  fact  put  in  issue  by  the 
original  bill.^ 

§  889.  The  original  rule  as  to  the  time  of  allowing  amend- 
ments, was  probably  borrowed  from  the  Civil  Law,  according  to 
which  the  plaintiff,  by  the  leave  of  the  court,  might  add  any  new 
positions  to  the  libel  before  the  replication  was  filed;  for  the 
replication  was  the  contestation  of  the  answer.  And  after  the 
answer  was  contested,  there  could  be  no  new  positions;  but 
the  parties  went  immediately  to  the  proofs.^ 

§  890.  Hence,  also,  the  rule  is  derived,  that,  before  issue 
joined,  the  only  way  to  introduce  new  matter,  which  occurred 
before  the  filing  of  the  bill,  is  by  way  of  amendment  It  cannot 
be  introduced  by  way  of  a  supplemental  bill.®  The  reason  as- 
signed is,  because  the  original  cause  is  then  but  in  fieri.  After 
issue  joined,  a  supplemental  bill  (as  we  have  seen)  may  be  filed 
by  leave  of  the  court;  because  the  first  cause  is  closed.^  But 
such  supplemental  bill  cannot  be  brought  without  leave  of  the 


1  Kerr  v.  Oillespie,  7  BeftT.  269. 

s  Cooper,  £q.  PI.  384 ;  Ante,  §  886. 

•  Ibid ;  Ante,  888-886. 

«  Cooper,  Eq.  PI.  888,  884;  Mitf.  £q.  PL  hy  Jeremy,  826,  826;  Ante,  §834, 
886,846-^60. 

«  Oilb.  For.  Rom.  108 ;  Id.  48 ;  2  Bro.  avil  and  Adm.  Law,  847,  848.  Gilbert,  in 
his  For.  Rom.  pp.  48, 49,  has  added  some  explanatory  obserrations :  "  By  the  Canon 
Law,"  says  he,  "  the  libel  cannot  be  amended  poit  litU  amtestationem.  This  role  was 
exceedingly  strong  in  the  old  CiTll  Law ;  for  the  liti$  conJMUaio  being  before  the 
pnetor,  the  jadge  had  only  a  commission  to  hear  that  cause;  and  he  could  not  alter 
or  change  it.  And  therefore  he  did  not  take  the  Jucficium  to  be  captum^  till  the  lidt 
rontestatio.  Bat  after  the  litis  wntestatio,  they  were  supposed  to  be  under  ^oit  am- 
tractuSf  to  submit  to  the  sentence ;  because  they  receired  the  judges  by  agreement 
of  both  parties  from  the  pmtor.  And  though  there  was  the  same  Judge  both  for 
the  litii  contestation  and  the  sentence  in  the  Canon  Law ;  yet  they  allowed  the  time 
for  forming  the  libel  to  be  only  ants  litem  contntatam,  and  that  post  litem  eoutestatam  it 
comes  too  late ;  for  that  would  be  to  make  another  cause,  which  is  not  in  contest" 

«  Ante,  §  882. 

T  Ante,  §  382. 
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court;  because  the  plaintiff  cannot  introduce  new  matter  into  the 
same  cause,  after  the  time  for  amendment  has  passed,  so  as  to 
make  it  a  part  of  it,  without  the  permission  of  the  court  ^ 

§  891.  After  a  plea  is  set  down  for  argument  the  plaintiff  may 
amend  his  bill ;  and,  although  taking  exceptions  to  an  answer, 
accompanying  a  plea,  is  an  admission  of  the  plea,  as  has  been 
before  mentioned ;  ^  yet  amending  the  bill,  after  a  plea,  is  said 
not  to  have  the  effect  of  allowing  the  plea.^  So  at  any  time  be- 
fore a  demurrer  is  allowed,  the  plaintiff  may  amend  the  bill.^ 
If,  upon  hearing  the  cause,  the  plaintiff  appears  entitled  to 
relief,  but  the  case  made  by  the  bill  is  insufficient  to  ground  a 
complete  decree,  the  court  will  not  allow  an  amendment;  but  it 
will  sometimes  give  the  plaintiff  leave  to  file  a  supplemental 
bill,  to  bring  before  the  court  such  matter,  as  is  necessary,  in 
addition  to  the  case  made  by  the  original  bill.^  If  the  addition 
of  parties  is  only  wanted,  an  order  is  usually  made  for  the  cause 
to  stand  over,  with  liberty  for  the  plaintiff  to  amend  the  bill  by 
adding  the  proper  parties.^    And,  in  some  cases,  where  a  matter 

1  GUb.  For.' Rom.  49 ;  Ante,  §  883,  887,  845-860.  GUbert  has  explained  this  nut- 
ter more  iVilly  in  his  For.  Rom.  pp.  108»  109 :  "  But  if  any  new  matter/'  says  he, "  was 
discoTered  after  replication,  they  might,  by  leave  of  the  court,  file  a  supplemental 
bill,  touching  any  matter  of  fact  that  was  discovered  after  such  replication ;  for  the 
supplemental  bill  was  in  the  nature  of  a  new  cause,  which  might  be  brought,  by 
leave  of  the  court,  after  the  contestatio  UtU  in  the  former  cause ;  and  the  court  might 
lengthen  the  time  for  publication,  after  such  supplemental  bill  and  answer  came  in ; 
because  the  prolongation  of  the  probatory  term  was  very  much  in  the  breast  of  the 
court.  But,  if  the  supplemental  bill  be  moved  for  after  publication,  the  court  never 
gives  them  leave  to  examine  anything  that  was  in  issue  in  the  former  cause,  by  rea- 
son of  the  manifest  danger  of  subornation  of  perjury,  where  they  have  a  sight  of  the 
examination  of  the  witnesses.  But  for  matter  of  account,  there  may  be  a  supple- 
mental bill  after  publication;  because  they  examine  to  such  matters  of  account 
before  the  master  or  deputy  after  publication.  And  this  is  from  the  necessity  of  the 
thing ;  because  the  cliarge  or  discliarge  must  be  made  up  privately  before  the  master 
or  deputy ;  and,  therefore,  they  being  in  charge  and  discharge,  the  particulars  of 
which  must  be  proved,  such  accounts  being  now  kept  by  books  or  notes,  and  for- 
merly by  scores  or  tallies  one  against  another.  And,  therefore,  a  supplemental  bill 
in  matters  of  account  is  seldom  refused.  So,  likewise,  a  supplemental  bill  may  be 
for  any  fact  discovered  after  publication  passed,  that  was  not  in  issue  in  the  same 
cause,  and  where  such  fkct  might  vary  the  decree.  But  after  the  decree  is  pro- 
nounced and  enrolled,  it  must  be  by  bill  of  review  and  reversal." 

s  Ante,  §  689. 

*  Cooper,  Eq.  Fl.  884. 

*  Ibid. 

ft  Cooper,  Eq.  PI.  884,  886 ;  Mit£  Eq.  PI.  by  Jeramy,  826, 827 ;  Ante,  §  689,  88a 

*  Ibid. 
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has  not  been  put  in  issue  by  a  bill  with  sufficient  precision,  the 
court  has,  upon  the  hearing  of  the  cause,  given  the  plaintiff  lib- 
erty to  amend  the  bill,  for  the  purpose  of  making  the  necessary 
alteration.^ 

§  892.  The  court,  considering  infants  as  particularly  under  its 
protection,  will  not  permit  an  infant  plaintiff  to  be  injured  by 
the  manner  in  which  his  bill  has  been  framed.^  Therefore, 
where  a  bill,  filed  on  behalf  of  an  infant,  submitted  to  pay  off  a 
mortgage,  and  upon  hearing  the  cause,  the  court  was  of  opinion 
that  the  infant  was  not  bound  to  pay  the  mortgage,  it  was 
ordered,  that  the  bill  should  be  amended  by  striking  out  the 
submission.^  And,  where  a  matter  has  not  been  put  by  a  bill 
properly  in  issue,  to  the  prejudice  of  the  infant,  tiie  court  has 
generally  ordered  the  bill  to  be  amended.^ 

§  893.  Sometimes,  upon  the  hearing  of  the  cause,  it  has  ap- 
peared, that  a  matter  properly  in  issue,  or  at  least  stated  in  the 
proceedings,  has  not  been  proved  against  parties,  who  hare 
admitted  it  by  their  answers,  although  not  competent  so  to  do, 
for  the  purpose  of  enabling  the  court  to  pronounce  a  decree,  (a) 
In  these  cases,  the  court  has  permitted  the  proper  steps  to  be 
taken  to  obtain  the  necessary  proof;  and  for  this  purpose  has 

1  Cooper,  Eq.  PI.  384, 335 ;  Mitf.  Eq.  PI.  by  Jeremy,  326,  327 ;  Ante,  §  689,  83a 
s  Mitf.  £q.  PI.  by  Jeremy,  327 ;  Cooper,  Eq.  PL  336. 
«  Ibid.  «  n>id. 


(a)  The  right  to  amend  the  biU  after 
replication  filed,  or  at  the  hearing,  rests 
largely  in  the  discreUon  of  the  court. 
Generally,  however,  leave  to  make  such 
an  amendment,  when  necessary,  will  be 
given  where  matters  connected  with  what 
is  proposed  to  be  introduced  by  the 
amendment  are  already  in  issue;  but 
the  bill  will  be  dismissed  without  preju- 
dice where  it  is  proposed  to  introduce 
new  matter  into  the  record,  unconnected 
with  what  is  already  in  issue.  See 
Darnley  o.  London,  Chatham  &  Dover 
Railway  Co.  1  De  G.  J.  &  S.  204, 219 ; 
Badding  v.  Murdoch,  1  Ch.  D.  42 ;  King 
V,  Corke,  1  Ch.  D.  67 ;  American  Bible 
Society  v.  Price,  116  111.  623;  Harrigan 
t;.  Bacon,  67  Vt  644;  Ogden  v.  Thorn- 
ton, 30  N.  J.  Eq.  669;  Smith  v.  Sherman, 
62  Mich.  687;  Alexander  v.  Taylor,  66 


Ala.  60 ;  Dougherty  v.  Murphy,  10  Fhila. 
609.  In  the  United  States  Courts,  after 
a  cause  has  been  heard,  and  a  case  for 
relief  established,  which  differs  from  the 
case  disclosed  by  the  bill,  yet  does  not 
change  its  subject-matter,  an  amendment 
of  the  bill  which  states  the  real  case  will 
be  allowed,  in  the  court's  discretion,  upon 
proper  terms ;  for  the  equity  rules  on  the 
subject  do  not  apply  to  a  case  which  has 
advanced  to  this  point.  Neale  v.  Neales, 
9  Wall.  1 ;  Battle  v.  Mutual  Ins.  Co.  10 
Blatch.  417.  See  The  Tremolo  Patent, 
23  Wall.  618.  See  also  Post,  §  904, 906. 
Upon  Equity  Rule  29,  see  Lichtenauer  v. 
Cheney,  3  McCrary,  119.  In  Wisconsin 
an  action  at  law  cannot  by  amendment 
be  changed  into  one  in  equity.  Fischer 
o.  Laack,  76  Wis.  813. 
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suffered  interrogatories  to  be  exhibited.^  And,  where  the  plain- 
tiff has  neglected  to  file  a  necessary  replication,  the  court  has 
allowed  him  to  supply  the  defect^  Thus,  where  a  bill  was  filed 
on  behalf  of  creditors,  for  satisfaction  out  of  real  and  personal 
estates,  devised  to  trustees  for  that  purpose,  and  subject  to  that 
charge,  in  strict  settlement ;  and  the  answers  of  the  tenant  for 
life,  and  of  the  first  remainder-man  in  tail,  who  was  an  infant, 
were  not  replied  to ;  the  court  on  the  hearing,  directed,  that  the 
plaintiffs  should  be  at  liberty  to  reply  to  those  answers,  and  to 
exhibit  interrogatories,  and  to  prove  their  debts  against  those  de- 
fendants, as  they  had  before  proved  them  against  the  trustees; 
and  it  reserved  the  consideration  of  the  directions  necessary  to 
be  given  upon  such  new  proof.* 

§  894.  Secondly ;  As  to  amendments  on  the  part  of  the  defend- 
ant A  defendant  may  amend  his  pleading;  but  this  is  allowed 
with  much  more  caution  than  in  the  case  of  a  plaintiff.^  A  de- 
murrer cannot  (as  a  plea  may),  be  good  in  part  or  bad  in  part, 
with  reference  to  its  extent^  or  to  the  quantity  of  the  bill  cov- 
ered by  it;  and  if  it  is  too  general,  it  must  be  overruled.^  But 
the  court  has  a  discretion,  if  a  fair  case  is  made,  to  give  the 
defendant  leave  to  amend,  and  narrow  it,  upon  proper  terms, 
which  is  a  guard  upon  the  practice.^ 

§  895.  With  respect  to  the  amendment  of  pleas,  there  cer- 
tainly have  been  cases,  in  which  the  court  has  permitted  them 
to  be  amended,  where  there  has  been  an  evident  slip  or  mistake, 
and  the  material  ground  of  defence  seemed  to  be  sufficient*^  (a) 

1  Mitf .  Eq.  PL  by  Jeremj,  829,  830 ;  Cooper,  Eq.  PI.  836.  Mr.  Cooper  (Eq.  PI. 
835)  baa  added  in  thia  connection :  "  And  where  a  pUintiff  set  down  his  cause  to  be 
heard  on  bill  and  answer,  and  had  a  decree  against  the  defendant  by  default,  and 
when  the  defendant  came  to  show  cause  against  the  decree,  it  was  altered  in  his 
fiiTor,  the  plaintiff  petitioned  to  rehear  the  cause,  and  at  the  hearing  prayed  leave 
to  reply  to  the  defendant's  answer,  which  the  court  granted."    1  £q.  Abr.  43. 

*  Ibid.  «  n>id. 

*  Cooper,  Eq.  PL  336;  Mitf.  Eq.  PI.  by  Jeremy,  827,  328. 

•  Ante,  §  443»  692. 

•  Cooper,  Eq.  PL  336. 

7  Ibid.  Newman  o.  Wallis,  2  Bro.  Ch.  143, 147 ;  Nobkissen  v.  HastingB,  2  Yes. 
Jr.  84 ;  Ante,  §  701.  

(a)  In  Greene  v.  Harris,  11  R.  1. 5, 18,  that  it  is  within  the  discretion  of  the 

27,  the  question  whether  a  plea  may  prop-  court  to  allow  a  plea  to  be  withdrawn 

erly  be  amended  where  an  answer  has  and  a  new  one  filed,  or  to  allow  a  plea  to 

been  filed,  is  fully  discussed,  and  the  au-  be  amended, 
thoritles  are  reviewed.    It  was  there  held 
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Yet  the  court  always  expects  to  be  told  precisely  what  tiie 
amendment  is  to  be,  and  how  the  slip  happened,  before  it  will 
allow  the  amendments  to  take  place.  ^  But,  although  it  is  not 
usual  to  refuse  leave  to  amend  pleas ;  yet  the  defendant  will  be 
tied  down  to  a  very  short  time  in  which  to  amend.'  And  where 
a  plea  seemed  incapable  of  amendment,  the  defendant  has  had 
leave  to  withdraw  it,  and  to  plead  de  novo  in  a  fortnight.^  Where 
a  plea  is  clearly  good  in  substance,  but  is  considered  as  objec- 
tionable in  point  of  form,  as  for  not  concluding  either  in  bar  or 
otherwise,  and  for  not  stating  some  other  necessary  things,  leave 
has  been  given  to  amend  it.^ 

§  896.  But  in  the  case  of  answers,  and  of  pleas  put  in  upon 
oath,  the  court  will  not,  for  obvious  reasons,  easily  suffer  an 
amendment  to  be  made.^  In  a  small  matter,  however,  the  de- 
fendant may  amend;  but  not  in  a  material  one,  unless  upon 
evidence  to  the  court  of  surprise.^  The  most  common  case  of 
amending  an  answer  is,  where,  through  inadvertency,  the  de- 
fendant has  mistaken  a  fact,  or  a  date;  there,  the  court  will 
give  leave  to  amend,  to  prevent  the  defendant  from  being  prose- 
cuted for  perjury.^  In  general,  however,  this  indulgence  is  con- 
fined to  cases  of  mere  mistake  or  surprise  in  the  answer.^ (a) 

1  Cooper,  £q.  PL  896;  Newman  v.  WaUis,  2  Bro.  Cb.  148,  147;  Nobkissen  v. 
Hastings,  2  Yes.  Jr.  84;  Ante,  §  701. 

«  Ibid.  «  Ibid.  *  Ibid. 

ft  Cooper,  £q.  PL  836,  387 ;  Mitf.  Eq.  PI.  by  Jeremy,  327,  828. 

*  Ibid. ;  Smith  v,  Babcock,  8  Sumner,  688.  ^  Ibid. 

"  Mitf.  Eq.  PL  by  Jeremy,  827,  328 ;  (Howe  v.  RusseU,  86  Maine,  124.)  In  Smith 
V,  Babcock,  3  Sumner,  688,  the  court  said :  "  The  general  rules  of  courts  of  equity  in 
the  amendment  of  answers  are  well  known.  In  mere  matters  of  form,  or  mistakes 
of  dates,  or  yerbal  inaccuracies,  courts  of  equity  are  very  indulgent  in  allowing 
amendments.  But  when  application  is  made  to  amend  an  answer  in  material  facts, 
or  to  change  essentially  the  grounds  taken  in  the  original  answer,  courts  of  equity 
are  exceedingly  slow  and  reluctant  in  acceding  to  it.  To  support  such  applications, 
they  require  very  cogent  circumstances,  and  such  as  repel  the  notion  of  any  attempt 
of  the  party  to  evade  the  justice  of  the  case,  or  to  set  up  new  and  ingeniously  con- 
trived defences  or  subterfuges.  Where  the  object  is  to  let  in  new  ^ts  and  defences 
wholly  dependent  upon  parol  CYidence,  the  reluctance  of  the  court  is  greatly  in- 
creased ;  since  it  has  a  natural  tendency  to  encourage  carelessness  and  indifference 
in  making  answers,  and  leaves  much  room  open  for  the  introduction  of  testimony 


(a)  Hagar  v,   Whitmore,  82   Maine,  covery  and  relief,  the  defendant  is  enti- 

248 ;  Foutty  v.  Poor  (W.  Va.),  12  S.  E.  tied  to  amend  his  answer  previously  filed. 

1096.    If  the  bill  is  materially  changed  Perkins  v.  Hendryx,  31  Fed.  Rep.  522; 

by  amendment,  as  where  it  is  changed  White  v.  White,  11  N.  Y.  S.  576. 
from  a  bill  of  discovery  to  a  bill  for  dis- 
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§  897.  A  distinction  has  also  been  made  between  the  admis- 
sion of  a  fact,  and  the  admission  of  a  consequence  in  law,  or  in 
equity.  Therefore,  where  a  defendant,  after  putting  in  an  an- 
swer, discovered  a  ground  of  defence  to  the  bill,  of  which  he  was 
not  before  informed,  namely,  a  purchase  by  the  person,  •  under 
whom  he  claimed,  without  notice  of  the  plaintiff's  title,  which 
could  only  be  used  by  way  of  defence,  and  could  not  be  the 
ground  of  a  bill  of  review,  the  court  allowed  the  answer  to  be 
taken  off  the  file,  and  the  new  matter  to  be  added,  and  the  an- 
swer to  be  resworn.^ 

manufactured  for  the  oocasion.  But  where  the  new  facts  sought  to  be  introduced 
are  written  papers  or  documents,  which  have  been  omitted  by  accident  or  mistake, 
there  the  same  reason  does  not  apply  in  its  ftiU  force ;  for  such  papers  and  docu- 
ments cannot  be  made  to  speak  a  different  language  from  that  which  originally 
belonged  to  them.  The  whole  matter  rests  in  the  sound  discretion  of  the  court. 
I  should  be  sorry  that  it  should  be  supposed  that  the  court  had  no  authority  to 
grant  leave  to  file  an  amended  answer,  wherever  it  was  manifest  that  the  purposes 
of  substantial  justice  required  it.  On  the  other  hand,  considering  the  solemnity  of 
answers,  I  should  be  sorry  to  see  any  practice  introduced  which  should  in  any,  the 
slightest  degree,  encourage  negligence,  indifference,  or  inattention  to  the  duties 
imposed  by  law  upon  parties  who  are  called  upon  to  make  statements  under  oath. 
And  it  seems  to  me  that,  before  any, court  of  equity  should  allow  such  amended 
answers,  it  should  be  perfectiy  satisfied  that  the  reasons  assigned  for  the  application 
are  cogent  and  satisfactory ;  that  the  mistakes  to  be  corrected  or  the  facts  to  be  added 
are  made  highly  probable,  if  not  certain ;  that  they  are  material  to  the  merits  of  the 
case  in  controversy ;  that  the  party  has  not  been  guilty  of  gross  negligence ;  and  that 
the  mistakes  have  been  ascertained,  and  the  new  facts  have  come  to  the  knowledge 
of  the  party,  since  the  original  answer  was  put  in  and  sworn  to.  Where  the  party 
relies  upon  new  facts  which  have  come  to  his  knowledge  since  the  answer  was  put 
in ;  or  where  it  is  manifest  that  he  has  been  taken  by  surprise,  or  where  the  mistake 
or  omission  is  manifestly  a  mere  inadvertence  and  oversight,  tliere  is  generally  less 
reason  to  object  to  the  amendment,  than  there  is  where  the  whole  bearing  of  the 
facts  and  evidence  must  have  been  well  known  before  the  answer  was  put  in."  The 
60th  Rule  of  the  Equity  Rules  of  the  Supreme  Court  of  the  United  States  declares : 
"After  an  answer  is  put  in,  it  may  be  amended  as  of  course,  in  any  matter  of  form, 
or  by  filling  up  a  blank,  or  correcting  a  date,  or  reference  to  a  document  or  other 
small  matter,  and  be  resworn  at  any  time  before  a  replication  is  put  in,  or  the  cause 
is  set  down  for  a  hearing  upon  bill  and  answer.  But  after  replication,  or  such  setting 
down  for  a  hearing,  it  shall  not  be  amended  in  any  material  matters,  as  by  adding 
new  facts  or  defences,  or  qualifying  or  altering  the  original  statements,  except  by 
special  leave  of  the  court  or  of  a  judge  thereof,  upon  motion  and  cause  shown  after 
due  notice  to  the  adverse  party,  supported,  if  required,  by  affidavit.  And  in  every 
case  where  leave  is  so  granted,  the  court  or  the  judge  granting  the  same  may,  in  his 
discretion,  require  that  the  same  be  separately  engrossed,  and  added  as  a  distinct 
amendment  to  the  original  answer,  so  as  to  be  distinguishable  therefrom."  1  How. 
Introd.  p.  69 ;  17  Peters,  App'x,  p.  60. 

1  Mitf.  £q.  PI.  by  Jeremy,  828;  Cooper,  Eq.  PI.  387;  Patterson  v.  Slaughter, 
Ambler,  292,  and  Mr.  Blunt's  note  (1). 
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§  898.  But  where  the  application  was  to  strike  out  of  the  de- 
fendant's answer  several  words,  importing,  that  he  had  received 
j£  1,300  in  full  of  his  advancement  from  his  father  in  his  life- 
time, which  he  refused  to  bring  into  hotchpot;  and  the  defend- 
ant afterwards  swearing  that  he  had  mistaken  the  law  in  that 
point,  desired  to  be  at  liberty  to  waive  any  admission  he  had 
made  as  to  it,  and  to  wait  till  the  master  had  made  his  report, 
it  was  refused.^ 

§  899.  So,  where  a  bill  was  brought  by  the  next  of  kin  against 
an  executor  for  an  undisposed-of  surplus,  and  the  executor  an- 
swered, and  waived  the  benefit  of  the  surplus  by  mistake  of  the 
law;  although  he  afterwards  proved,  that  the  testator  intended 
him  to  have  the  surplus ;  yet  he  was  not  suffered  to  amend  his 
answer.^  But  a  defendant,  after  a  general  admission  of  assets, 
has  been  permitted  to  amend  his  answer,  by  admitting  assets  to 
pay  the  plaintiff's  debt  only,  if  the  same  did  not  exceed  £400.^ 

§  900.  So,  on  an  application  to  amend  a  schedule  to  the  de- 
fendant's answer,  an  indictment  for  perjury  having  been  pre- 
ferred, or,  at  least  threatened,  the  court  refused  to  interfere, 
although  it  was  taken  to  be  clear,  that  the  defendant  did  not 
mean  to  perjure  himself,  as  he  had  no  interest  in  so  doing.* 
That  question  was  properly  the  subject  of  consideration  before 
the  grand  jury,  who,  if  they  thought  that  the  defendant  did  not 
mean  to  perjure  himself,  would  throw  out  the  indictment.  On 
the  other  hand,  if  there  were  any  ground  for  the  indictment,  it 
would  be  wroAg  for  the  court  to  interpose.* 

§  901.  In  proceedings  upon  an  answer  under  oath,  where  there 
is  a  clear  mistake,  the  answer  was,  by  the  old  practice,  allowed 
to  be  taken  off  the  file,  and  a  new  answer  put  in.^  But  Lord 
Thurlow  adopted  a  better  course,  not  taking  the  answer  off  the 
file,  but  permitting  a  sort  of  supplemental  answer  to  be  filed; 
that  course  leaving  the  parties  the  full  effect  of  what  had  been 
sworn  before,  with  the  explanation  given  by  the  supplemental 

1  Cooper,  Eq.  PI.  837;  Pearoe  v,  Grore,  Ambler,  06;  Bfitf.  £q.  Fl.  by  Jeremy, 
928.    See  Smith  v.  Baboock,  3  Sumner,  583. 
a  Ibid. 

*  Cooper,  Eq.  PI.  337,  888;  Rawlins  v.  Powel,  1  P.  Wms.  207;  Daglj  v.  Cramp, 
1  Dick.  86. 

*  Cooper,  Eq.  PI.  888 ;  Yerney  v.  Macnamara,  1  Bro.  Ch.  419,  and  Mr.  Belt* s 
note  (1). 

«  n>id.  •  Ibid. 
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answer.^  (a)  This  has  been  allowed  even  after  the  cause  was  in 
the  paper  for  hearing.^  But  to  obtain  such  permission,  the  de- 
fendant must  state  by  affidavit,  that,  when  he  put  in  his  answer, 
he  did  not  know  the  circumstance,  upon  which' he  applies,  or  any 
other  circumstances,  upon  which  he  ought  to  have  stated  the  fact 
otherwise.^  (i)  However,  where  an  answer  had  misnamed  the 
plaintiff,  it  was  considered  as  no  answer,  and  the  defendant 
therefore  not  bound  by  it;  and  a  proper  answer  put  in,  the 
former  was  ordered  to  be  taken  off  the  file,  by  the  description  of 
a  paper  writing,  purporting  to  be  an  answer.^  Exceptions  also 
to  an  answer  have  been  permitted  to  be  amended,  where  there 
has  been  a  mere  mistake.^ 

§  902.  Upon  the  hearing  of  a  cause,  (c)  the  same  indulgence 
will  be  granted  to  a  defendant,  as  to  a  plaintiff.  If  it  has  ap- 
peared, that  the  defendant  has  not  put  in  issue  facts,  which  he 
ought  to  have  put  in  issue,  and  which  must  necessarily  be  in 
issue,  to  enable  the  court  to  determine  the  merits  of  the  case,  he 
will  be  allowed  to  amend  his  answer  for  the  purpose  of  stating 
those  facts.  ^  Thus,  where  to  a  bill  for  tithes,  a  modus  had  been 
set  up  as  a  defence,  and  it  appeared  from  the  evidence  in  the 
cause,  that  there  was  probably  a  good  ground  for  opposing  the 
plaintiff *s  claim,  although  the  defendant  had  mistaken  it;  the 
court  permitted  him  to  amend  his  answer.^  ((2)      But  on  the 

^  Cooper,  Eq.  PI.  886 ;  Verney  o.  Macnamara,  1  Bro.  Ch.  419,  and  A£r.  Belt's 
note  (1).    Swallow  r.  Day,  2  Coll.  133. 
s  Fulton  v,  Qilmore,  1  PhilL  622. 

*  Cooper,  Eq.  PL  888 ;  Yemey  o.  Macnamara,  1  Bro.  Ch.  419,  and  Mr.  Belt's 
note  (1). 

«  Cooper,  Eq.  PI.  888,  839 ;  Jennings  v.  Merton  College,  8  Yes.  79 ;  VTells  v. 
Wood,  10  Yes.  401 ;  Dolder  r.  Bank  of  England,  10  Yes.  284.  »  Ibid. 

•  Cooper,  Eq.  PI.  839 ;  Mitf.  Eq.  PI.  by  Jeremy,  827,  328. 
»Ibid. 


(a)  Burgin  v.  Giberson,  28  N.  J.  Eq. 
408. 

(b)  Furman  v.  Edwards,  1  Tenn.  Ch. 
866. 

(c)  Laird  v.  Briggs,  19  Ch.  D.  22 ; 
Morrison  v,  Mayer,  68  Mich.  288 ;  Ret- 
tig  V.  Newman,  99  Ind.  424;  Depue  v. 
Sergent,  21  W.  Ya.  826.  New  but  irrel- 
evant matter  in  an  amended  answer  will 
be  rejected.  McKay  v,  McKay,  88  W. 
Ya.  724.    As  to  what  is  new  matter  in 


the  answer,  see  Fouty  v.  Poar  (W.  Ya.), 
12  S.  E.  1096.  New  issues  may  also  be 
rejected.  Eider  v.  Harris,  76  Ya.  187. 
See  McMichael  r.  Brennan,  81  N.  J.  Eq. 
496 ;  Tracewell  v,  Boggs,  14  W.  Ya.  264. 
(d)  If  the  plaintiff's  proofs  are  already 
taken,  the  defendant  may  be  charged 
with  costs  to  the  time  of  his  amendment. 
Arnold  v.  Chesebrough,  38  Fed.  Rep. 
671.  See  Whelan  v.  SulUran,  102  Mass. 
204. 
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rehearing  of  a  decree,  an  answer  cannot  be  amended,  but  by 
consent  of  parties.^ 

§  903.  Where  a  fact,  which  may  be  of  advantage  to  a  defend- 
ant, has  happened  subsequent  to  his  answer,  it  cannot  with  pro- 
priety be  put  in  issue  by  amending  his  answer.' (a)  But,  if  it 
appears  to  the  court  on  the  hearing  that  it  may  thus  be  of  advan- 
tage, the  proper  way  seems  to  be,  to  order  the  cause  to  stand 
over  until  a  new  bill  in  which  the  fact  can  be  brought  to  a  hear- 
ing with  the  original  suit^  A  bill  for  this  purpose  seems  to  be 
in  the  nature  of  a  plea  puu  darrein  continuance  at  the  common 
law.^  So  where  new  matter  in  an  account  is  discovered  before 
the  hearing,  but  after  a  replication  is  filed  the  court  will  permit 
a  supplemental  answer  to  be  put  in.^(ft) 

§  904.  In  most  of  these  cases,  the  indulgence,  given  by  the 
court,  is  allowed  to  the  mistakes  of  the  parties,  and  with  a  view 
to  save  expense.  But  when  an  injury  may  arise  to  others,  the 
indulgence  has  been  more  rarely  granted.^  And  so  far  as  the 
pendency  of  a  suit  can  affect  either  the  parties  to  it,  or  strangers, 
the  matter  brought  into  a  bill  by  amendment,  will  not  have  rela- 
tion to  the  time  of  filing  the  original  bill ;  but  the  suit  will  so 
far  be  considered  as  pending  from  the  time  of  the  amendment^ 
But,  where  a  bill  seeks  a  discovery  from  a  defendant,  and  having 

1  Cooper,  Eq.  PI.  889 ;  Mitf .  Eq.  PL  by  Jeremy,  327.  828. 

a  Cooper,  Eq.  PI.  840 ;  Mitf.  Eq.  PI.  by  Jeremy,  829. 

«  Ibid.  *  Ibid.  »  Ibid. 

•  Mitf.  Eq.  PI.  by  Jeremy,  880,  881 ;  Cooper,  Eq.  PI.  840.  Mr.  Cooper  has,  in 
fhis  connectioD,  added :  **  And  not  only  the  parties  to  a  snit  are  allowed  all  fair  and 
liberal  indolgence ;  bat  it  is  even  extended  to  witnesses  in  a  cause,  whose  deposi- 
tions are  permitted  to  be  amended  in  case  of  clear  mistake ;  the  court  always  aim> 
ing  to  act  upon  broad  prlDciples  of  justice,  disentangled  as  much  as  possible  from 
little  technicaUties."  ^  Ibid. 


(a)  But,  in  sncli  case,  the  court  some- 
tiroes  gives  leave  to  file  a  supplemental 
answer,  setting  up  such  a  fact.  Thames 
&  Mersey  M.  Ins.  Co.  v.  Continental  Ins. 
Co.  87  Fed.  Rep.  286.  Thus,  in  Stamps 
V,  Birmingham  &  Stour  Valley  Railway 
Co.  2  Phill.  678,  where  the  ground  on 
which  an  injunction  had  been  granted 
was  displaced  by  matters  which  occurred 
after  the  filing  of  the  answer,  Lord  Cot- 
tenham  permitted  the  defendant  to  file 
a  supplemental  answer  setting  up  such 


matters.  So  in  Southall  v.  British  As- 
surance Society,  88  L.  J.  Ch.  711,  Lord 
Romilly,  M.  B.  gave  leave  to  certain 
defendants  to  put  in  a  supplemental  an- 
swer, setting  up  the  dissolution,  since 
the  filing  of  their  answer,  of  two  other 
companies,  which  were  also  defendants. 
(6)  So  a  title  to  land  in  controversy, 
acquired  by  the  defendant  after  fil'ng 
his  answer,  may  be  set  up  by  amending 
his  answer.  Bamegat  City  Beach  Asso- 
ciation V,  Buzby,  (N.  J.)  20  Atl.  214. 


§  903-906.]  AMENDMENTS  OP  PLEADINGS.  761 

obtained  that  discovery,  the  bill  is  amended  by  stating  the  result, 
it  should  seem,  that  the  suit  may,  according  to  circumstances, 
be  considered  as  pending  from  the  filing  of  the  original  bill,  at 
leasts  as  to  that  defendant,  and  perhaps  as  to  the  other  parties, 
if  any,  and  to  strangers  also,  so  far  as  the  original  bill  may  have 
stated  any  matter,  which  might  include  in  general  terms  the 
subject  of  the  amendment^ 

§  905.  Even  upon  the  hearing,  as  has  been  already  noticed, 
the  court  having  the  whole  case  before  it,  and  being  embarrassed 
in  its  decision  by  defects  in  the  pleadings,  has  permitted  amend- 
ments, both  of  bills  and  answers,  under  very  special  circum- 
stances. ^  (a)  Where  new  matter  has  been  discovered,  either  by 
the  plaintiff  or  the  defendant,  before  a  decree  has  been  pro- 
nounced deciding  on  the  rights  of  the  parties,  a  supplemental  or 
a  cross  bill  has  been  permitted  to  bring  such  matter  before  the 
court,  to  answer  the  purposes  of  justice ;  instead  of  allowing  an 
amendment  of  a  bill  or  answer,  where  the  nature  of  the  matter 
discovered  would  admit  of  its  being  so  brought  before  the  courf 
And  after  a  decree,  upon  a  similar  discovery,  a  bill  of  review,  or 
a  bill  in  nature  of  a  bill  of  review,  has  been  allowed  for  the  same 
purpose;  both  these  forms  of  proceeding  being  in  their  nature* 
similar  to  amendments  of  bills  or  answers,  calculated  for  the 
same  purposes,  and  generally  admitted  under  similar  restrictions.* 
It  may,  however,  happen  that  by  the  mistake,  or  negligence,  or 
ignorance  of  parties,  their  rights  may  be  so  prejudiced  by  their 
pleadings,  that  the  court  cannot  permit  important  matter  to  be 
put  in  issue  by  any  new  proceeding  without  so  much  hazard  of 
inconvenience,  that  it  may  be  better,  that  the  individual  should 
suffer  an  injury,  than  that  the  administration  of  justice  should 
be  endangered  by  allowing  such  proceeding.^ 

§  906.  The  remarks  contained  in  the  last  section  constitute 
the  closing  paragraph  of  Lord  Redesdale's  great  work  on  Equity 
Pleadings ;  and  they  furnish  a  fit  admonition  for  the  close  of  the 

1  Ibid. 

«  Mitf.  Eq.  H.  by  Jeremy,  831 ;  [Downer  v,  Wilson,  88  Vt  1.] 

•  Ibid.  *  Ibid.  »  Ibid. 


(a)  See  Ante,  §  898,  note  (a).    The  N.  J.  Eq.  548 ;  United  Railroad  &  Canal 

court  may,  even  after  its  decision  in  the  Companies  v.  Long  Dock  Co.  41  Id.  407 ; 

case  is  announced,  allov  an  amendment  Sawyer  v,  Campbell,  ISO  111.  186. 
of  the  answer.     Amett  v,  Welch,  46 
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present  imperfect  commentaries.  Upon  a  carefal  review  of  the 
whole  subject  the  attentive  reader  will  perceive  that  the  task  of 
mastering  so  complicated  a  science  will  require  from  him  the 
employment  of  many  hours  of  deep  study,  of  laborious  research, 
and  of  undivided  diligence.  He  must  give  his  days  and  his 
nights  to  it  with  an  earnest  and  unflinching  devotion.  But  the 
rewards  will  amply  repay  him  for  all  his  toils.  He,  who  has 
attained  a  thorough  knowledge  of  Equity  Pleadings  cannot  fail 
to  have  become  a  great  equity  lawyer.  He  need  not  shrink  from 
the  most  difficult  and  complicated  engagements  of  his  profession. 
Nay,  he  will  find,  that  while  many  others  are  willing  to  rely  on 
their  own  genius,  with  a  rash  and  delusive  self-complacency,  to 
carry  them  through  the  intricacies  of  a  controverted  suit,  he 
may  far  more  justly  and  safely  repose  on  a  solid  learning,  which 
will  secure  respect,  and  a  trained  and  a  varied  discipline,  which 
will  command  confidence.  To  no  human  science  better  than  to 
the  law,  can  be  applied  the  precepts  of  sacred  wisdom  in  regard 
to  zeal  and  constancy  in  the  search  for  truth.  Here  the  race 
may  not  be  to  the  swift ;  but  assuredly  the  battle  will  be  to  the 
strong. 


NOTR 

With  page  285,  note  (&).    The  following  cases  are  also  instroetive  as  to  the 
time  when  production  will  be  ordered  :  —  Fennessy  v,  Clark,  87  Ch.  D.  184 
Elder  v.  Carter,  25  Q.  B.  D.  104  ;  Edelston  v.  Russell,  57  L.  T.  k.  8.  027 
Verminck  v.  Edwards,  20  W.  R.  180;  Ladds  v.  Walthew,  82  W.  B.  1000 
British  k  Foreign  Contract  Co.  v.  Wright,  Id.  418. 
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A. 

ABATEMENT, 

in  equity,  meaning  of 20,  note,  854 

when  a  suit  iB  abated  or  not 829,830,854,856,357 

obscurity  in  books  respecting 329,  330 

by  death 830,331,354,356 

by  marriage  of  plaintiff 854 

pleas  in  nature  of  pleas  of  abatement  in  equity 708 

at  what  time  put  in 70S 

matter  in  abatement  available  only  by  plea,  generally 708 

(566  Death  of  Party;  Rbvivor.) 

ACCOUNT,  jurisdiction  in  matters  of, 218  a,  note 

who  proper  parties  to  a  bill  to  account 218,  219 

answer  to  such  bill 606,  852  a,  notes 

plea  of  account  stated,  or  settled,  when  a  bar  or  not 798-802 

ACKNOWLEDGMENT,  when  evidence  or  not     ....     268,264,265  a 

(See  Admission.) 

ADDRESS  OF  BILL,  what 26 

how  court  described 26 

names  of  parties  how  stated  in 26 

ADEQUATE  REMEDY  AT  LAW, 

defence  of,  when  available 469,  478,  628,  715,  notee 

how  waived 473,  note 

in  the  Federal  courts 26, 478,  555,  notes 

under  the  Codes 26,  478,  notes 

ADMINISTRATION, 

who  are  proper  parties  in  cases  of 170-179 

who  necessary  parties 171,  note 

foreign,  effect  of 179,  496 

(See  Bill  ik  Equity.) 

ADMINISTRATOR  AND  EXECUTOR, 

when  a  proper  party  or  not 170-177, 196 

foreign,  whether  may  sue  or  bo  sued 179,  496 

objection  that  plaintiff  is  not,  when  to  be  taken  by  demurrer .    .    .    496 
when  such  objection  to  be  taken  by  plea     ....     722,  727,  728,  782 
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ADMINISTRATOR  AND  EXECUTOR  — cwKintierf. 

title  of  plaintiff  in  litigation 511,  512 

plea  that  defendant  is  not  administrator  or  executor ....      722,  732 

ADMISSIONS  AND  CONFESSIONS,  how  charged  in  a  bill  263,  264,  265  a 
relation  to  amendments 264,  ncie 

ADMISSIONS  IN  ANSWEEt, 

not  evidence  unless  pat  in  issne 263,  264,  265  a 

AFFIDAVIT  to  bill,  when  necessary 288,313,477 

to  biU  to  take  testimony  de  bene  esse 304,  309 

to  bill  to  perpetuate  testimony 304,  309 

in  cases  of  relief  on  lost  bonds  and  deeds 313,  477 

in  cases  of  bills  of  review  on  new  discovered  evidence 412 

in  cases  where  relief  sought  on  deeds  in  defendant's  possession    .    •    477 

AGENT,  when  a  proper  party  or  not  to  a  bill    ....     231-233,  738,  note 

when  officers  of  corporation  are  proper  parties 285 

bill  by,  against  principal 218,  231,  notes 

AGREEMENT, 

specific  performance  of,  who  proper  parties  to  bill 177 

plea  to  parol,  within  statute  of  frauds 750,  761 

ALIEN,  friend  may  sue  and  be  sued 51-54 

corporation  may  sue 55 

enemy,  when  he  may  sue  or  be  sued 61-54,  724 

sovereign,  when  he  may  sue 55 

cannot  be  sued 69  a 

plea  of  alienage 722,  724 

ALIENATION,  PENDENTE  LITE, 

purchaser  need  not  be  made  a  party 156,  351,  351  a 

of  mortgage  pendente  lite 194,  351,  351  a 

ALLEGATIONS  IN  BILL, 

general  frame  of 23,  24<45,  240-290 

stating  part,  certainty  in 27,28,240-255 

parties,  how  described 26,  238 

charging  part,  certainty  in 81,82,251,252,253 

general  charge,  when  sufficient 24,  25,  39,  242-254 

tide  of  plaintiff,  how  stated 241-246^257-262 

title  of  defendant,  how  stated 255,  262 

alternative  statements 245,  246,  254,  510 

charges  of  fraud  in 251,  252 

when  bill  charging  fraud  will  be  dismissed 252,  note 

charges  of  notice 263 

prayer  for  relief 40-44,  814-316 

in  bill  of  discovery 558,  561 

in  bill  of  interpleader 291-297 

in  bill  of  certiorari 298 

in  supplemental  bill 843-353 
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ALLEGATIONS  IN  BILL -^continued. 

in  bill  of  revivor 374-389 

in  biU  of  review 420-426 

in  cross  bill 401,402 

in  bill  to  execute  decree 429-402 

(^See  Bill  in  Equity.) 

ALTERNATIVE  STATEMENTS  IN  BILL, 

of  title,  when  good  or  not 245,  245  a,  254,  510 

of  other  matters 42,  254 

when  multifarions 271,  426,  443,  notes 

AMENDMENT  OF  PLEADINGS, 883-905 

origin  of,  from  civil  law 889 

of  biU,  at  what  time  allowed     .     .    332,  614,  884-887,  890,  891,  904,  905 

for  what  purpose  proper 614,  883-887 

of  what  matter 332,333,883-888 

not  of  matter  since  the  suit 332,  333,  339,noto 

or  as  to  claims  barred  by  limitation 887,  note 

must  be  consistent  with  the  original  pleading 884,  note 

in  bill  charging  fraud 252,  note 

after  demurrer  sustained  to  bill 887,  note 

waiving  discovery  by 548,  note 

when  demurrer  lies,  in  matter  of  amendment 614,  646 

demurrer  should  name  parties  for 541,  note 

of  pleas,  when  and  how  allowed 701,  894,  895 

as  to  parties  when  allowed 887,  888,  892 

effect  of,  as  to  third  persons 904 

of  answers,  when  and  what,  and  how  allowed 896-902 

when  directed  by  the  court  at  the  hearing  .     .    •'    .      892,  894,  902-905 

when  refused 905 

when  allowed  at  the  hearing 892,  893,  902,  903-905 

right  of,  may  be  lost  by  laches 884,  note 

notice  of 886,  note 

whether  original  pleading  evidence  at  trial  of  ...    •      264,  548,  notes 
costs  upon 902,  note 

(See  SUPPLBMBNTAL  BiLL.) 

AMOUNT  IN  CONTBOVERSY,  when  beneath  the  dignity  of  the 

court 500-502, 820 

ANSWER,  nature  and  form  of 845,  849,  850 

when  a  proper  mode  of  defence 846,  851 

obtaining  relief  under 892,  393,  notes 

no  demurrer  to 456,  note 

rule,  that  he  who  answers  must  answer  fully  .     .  605,  606,  609,  846,  847 

exceptions  to  rule 607,  846 

in  support  of  plea,  when  necessary 670-676,  784 

when  not  proper  in  support  of  plea 681-684 

when  answer  overrules  plea 688,  693 

should  not  cover  matter  of  plea 686,  688 
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ANSWER  —  e&ntinued. 

frame  of  answer  in  support  of  plea 680,  68S-686,  691 

form  of  answer  in  support  of  a  plea 691,  695 

exception  to  answer  in  support  of  plea,  when  proper  or  not    •     .     .    689 

what  facts  material  to  be  answered 851-860 

of  several  defendants 848,  849  a,  note 

consists  of  two  parts 850 

(1)  defence 850 

(2)  examination 850 

frame  of  general  answer 849,  851-860 

form  of  answer 869,  870 

protestation  in  answer 870-872 

it  must  state  facts  and  not  arguments 852 

it  must  be  certain 852-861 

as  to  facts  within  defendant's  own  knowledge 854,  855 

as  to  defendant's  information  and  belief 854,  855 

it  should  be  full  and  direct  to  the  interrogatories 853 

it  need  not  answer  the  allegation  of  general  combination   .     •     •    29,  856 

it  must  answer  charge  of  a  special  combination 856 

general  charge  in  a  biU,  when  to  be  specially  answered      ....     856 

defendant  need  answer  only  as  to  his  own  case 857 

to  bill  of  discovery,  when  it  may  insist  on  objection,  that  it  will 

expose  to  penalties  and  forfeitures 607,  846 

what  defence  good  by  answer  or  not 851 

sworn  answer  as  evidence 548,  849  a,  notes 

as  to  discovery  of  documents  by  answer 859,  860 

when  answer  denies  the  plaintiff's  right  to  an  account  •  .  .  852  a,  note 
defendant  need  not  discover  those,  which  respect  his  own  title 

only 858-860 

but  must  those  respecting  plaintiff's  title 858-860 

effect  of,  not  upon  oath 875  a 

effect  of,  on  oath 849  a 

defendant  may  answer  upon  oath,  though  the  oath  is  waived .      874,  note 

reference  to  documents  in  answer,  effect  of 858-860 

scandal  in  answer 861,  862 

reference  to  master  for •     .     •     .     .    867 

by  one  defendant  against  another 867 

impertinence  in  answer 863,  867 

reference  to  master  for 867 

insufficiency  in  answer •    .    •    •      864, 865 

exceptions  for  insufficiency,  when  to  be  taken 866,  867 

reference  to  master 867 

what  is  a  waiver  of  exceptions 867 

answer  of  infant,  how  made 871 

answer  of  feme  covert 873 

answer  of  idiots  and  lunatics,  how  made 871 

is  generally  under  oath 874 

when  dispensed  with  or  not 874 
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Al^SWER — continued. 

of  a  peer  upon  his  honor 874 

signature  of  the  defendant  to 874,  875 

to  be  signed  by  counsel 876 

amendment  oi^  when,  what,  and  how  allowed 806-001 

when  amendment  of,  directed  by  the  court  at  the  hearing  .    803,  002-005 

when  amendment  of,  not  allowed       004,  005 

(iSVe  Infant;  Insuffigisnoy;  Plea.) 

APPEAL, 

relation  to  bill  of  review 407,  410,  notes 

APPEARANCE,  prayer  of  bill  for  appearance  of  defendant     ....      44 

AKBITBATION,  agreement  to  submit  to,  no  plea  in  bar  to  a  suit  for 

the  same  matter 804 

(See  Award.) 

ARBITRATOR,  when  a  proper  party 232,  233,  note,  510 

when  not 232,  510 

cannot  be  compelled  to  state  grounds  of  award 500,  824 

bill  against,  for  fraud 232,  233,  note,  510 

when  demurrer  lies  by,  to  a  bill 232 

when  plea  good,  or  not,  by 824 

bill  of  discovery  does  uot  lie  in  aid  of  a  suit  before 554 

plea  of,  against  discovery 824 

ASSETS,  prayer  for  admission  of,  in  bills 264,  374 

ASSIGNEE,  when  a  proper  party  or  not  .     .     .     118,  134,  153-158,  105,  note 

need  not  be  named  as  such  in  prayer  for  process 44,  note 

pendente  lite,  not  a  necessary  party  in  many  cases 156,  348 

of  mortgage,  when  a  proper  party 107, 100,  201 

supplemental  bill  by 348,  note 

ASSIGNEE  OF  BANKRUPT, 

when  a  proper  party 158  a,  346,  340,  405,  510,  726 

revivor  against 356,  note 

ASSIGNMENT, 

parties  in  cases  of 76  a,  118,  184, 153-158,  221,  note,  233 

pendente  lite,  effect  of 117,  156 

of  moitgages,  who  proper  parties  in  oases  of 183, 184,  186 

on  bill  to  redeem 76  a,  183-103 

on  bill  to  foreclose 103-202 

objection  of,  at  hearing 508,  note 

(^See  Assignee;  Assignor;  Pabtiss.) 

ASSIGNOR,  when  a  proper  party,  or  not 118,  134,  153-158 

of  mortgagor,  when  a  proper  party 183-186,  107 

of  mortgagee,  when  a  proper  party 180,  100, 102 

of  mortgagee,  on  a  bill  to  redeem 183, 184, 188-101 

on  a  bill  to  foreclose 103-202 

ASSOCIATION,  voluntary,  cannot  sue  as  a  corporation 407 

suit  by  some  members  in  behalf  of  all 107-110 

(5e«  Parties.) 
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ATTAINDER,  plea  of 722,728,729 

ATTORNEY,  when  a  proper  party,  or  not 232 

not  bound  to  diacover  professional  confidence 599-603 

interpleader  by 291,  fwie 

ATTORNEY  GENERAL,  when  snit  is  to  be  brought  by    .     .    8,  49,  50,  69 

when  suit  is  to  be  brought  against 69,  222 

how  bill  served  on 44,  note 

in  cases  of  charity 8,  69,  222 

when  a  necessary  or  proper  party 8,  49,  69,  222 

rights  of  relator 8,  note 

(See  Chabitt;  Crowk,  Suits  bt;  Infobmation.) 

AUCTIONEER,  when  a  proper  party 231,  and  naie 

AVERMENTS  IN  ANSWER 852-^62, 869-876 

(See  Ahswkr.) 

AVERMENTS  IN  BILL,  frame  of  bUl 239,  240-265 

(See  Allboations  ih  Bill;  Cebtaiktt  in  Bills.) 

AVERMENTS  IN  PLEA 658-666, 680-692 

(See  Cebtaintt  in  Bills;  Flba.) 

AWARD,  plea  of,  when  good,  or  not 803, 804 

bill  to  set  aside,  for  fraud 231,232,519,803 

joinder  of  plaintiffs 537,  MUe 

B. 

BANKRUPT,  when  a  proper  party  to  bill 233 

in  case  of  bill  of  discovery 233 

effect  on  suit  of  plaintiff's  becoming  a 349 

when  objection  to  be  taken  by  demurrer 495,  519 

when  assignee  of  bankrupt  a  proper  party  .    .     .  346,  349,  495,  519,  726 

want  of  interest  as  plaintiff,  when  an  objection 495 

want  of  interest  as  defendant 519 

plea  of  bankruptcy  of  plaintiff 722, 726 

plea  of  bankruptcy  of  defendant 519 

BANKRUPTCY,  plea  of 722, 726 

of  plaintiff 722,726 

of  defendant 519 

effect  of ,  on  a  suit 828,  329.  349 

makes  a  suit  defective,  but  does  not  abate  it 828^  329,  349 

(See  Bankbupt.) 

BAR,  plea  in,  nature  of 748, 749 

to  bills  for  relief 749-815a 

pleas  founded  on  statute 750-777 

statute  of  limitation 750-761 

statute  of  frauds,  and  perjuries 750.  761-768 

other  statutes •   750,769-777 
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BAR  —  continued. 

statute  of  fine  and  non-claim 750,  772-777 

pleas  founded  on  matters  of  record 778-794 

common  recovery 779 

judgment  on  the  same  matter 780-783 

foreign  judgment 783, 784 

sentence  of  a  court  of  exclusive  jurisdiction 786, 787 

fraud  in  obtaining  a  will  not  cognizable  in  equity  ....  788, 780 

but  fraud  in  respect  to  a  clause  thereof  is 789 

and  plea  of  such  fraud  is  bad 788, 789 

decree  in  equity  on  the  same  matter 790-794 

decree,  when  bar  or  not 790-794 

when  fraud  is  alleged  in  decree 794 

plea  of  matters  tn  pour 795-816a 

of  release 796, 797 

when  a  good  bar  or  not 796, 797 

necessary  averments  in  such  a  plea 797 

plea  of  a  stated  or  settled  account 798-802 

when  a  stated  or  settled  account  a  good  bar  or  not ....  798-802 
necessary  averment  in  such  a  plea 802 

plea  of  an  award 803 

when  good  or  not 803 

plea  of  agreement  to  refer  is  bad 804 

plea  of  purchase  for  valuable  consideration,  when  a  bar     •    .    .  805-810 
frame  and  averments  of  such  a  plea 805-810 

plea  of  title  in  defendant,  when  good 811, 812 

lapse  of  time,  when  a  good  plea    .    .    .    • 813-815  a 

(See  Plea.) 

BARGAIN  AND  SALE,  how  stated  in  a  bill 253 

BILL  IN  EQUITY, 

general  nature  of 7-12 

why  called  an  English  bill 7 

ancient  simplicity  of 11,12 

modem  strictness  of 13 

origin  from  Civil  and  Canon  Law  . 14 

division  of  bills  into  original  and  not  original 15, 16 

what  are  original  bills 16-19,  22-24 

what  are  not 20,  21 

belief,  when  and  how  stated  in  bill 85 

when  sufficient  in  answer 35 

division  of,  into  bills  for  relief,  and  not  for  relief 17 

original  bills  for  relief  of  three  kinds 18 

common  bill  for  relief 17,  22,  23 

bill  of  interpleader,  what 18 

bill  of  certiorari,  what 18,  298 

bills  not  original 20,  826 

supplemental  bill,  what 20,  332-344 

49 
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BILL  IN  EQUITY  ^  continued, 

in  the  nature  of  a  supplemental  bill,  what 21,  345-353 

bill  of  reyivor,  what 20,  35i-377 

bill  in  the  nature  of  a  bill  of  revivor,  what 21,  377-387 

bill  of  revivor  and  supplement,  what ....  20,  387 

cross  bills 21, 388-403 

bills  of  review 21,403-420 

bills  in  the  nature  of  bills  of  review 21,  421-425 

bills  to  impeach  decrees 21,  426-428 

bills  to  suspend  or  avoid  decrees 21,  428 

bills  to  carry  decrees  into  execution 21,  420-432 

bills  of  peace 278  a,  287,  nofet 

bills  to  remove  clouds  upon  title 603,  note 

original  bill  for  relief,  frame  of 23 

address  of 26 

introduction  and  names  of  parties  in 26 

premises  or  stating  part 27,  28 

confederacy^  charge  of 29,  30 

form  of  stating 29 

confederacy,  special 30 

charging  part,  what • 81-33 

form  of 31,  32 

jurisdiction  clause,  what 34 

form  of 31 

interrogatory  part 35-39,  265 

form  of 35-39,  265 

certainty  in  allegations  in 27,  245-257 

how  facts  should  be  stated  in 28 

must  show  jurisdiction  in  equity 10,  34 

how  charges  in,  to  be  stated 31-34,  251,  252 

equity  of,  should  be  in  the  stating  part,  and  not  merely  in  the 

charging  part 32-34 

general  charge  in,  when  sufficient 28,  35-38,  252 

prayer  of  relief,  general,  when  sufficient 40-44 

when  special,  is  required •    .    .     .     •      40-44 

for  injunction  is  always  special 40-44 

must  conform  to  frame  of  the  bill 42 

importance  of  accuracy  in 43 

form  of  prayer  in 40 

prayer  of  process  in 44,  45 

defendants  should  all  be  named  in 44 

form  of  prayer,  for  process 44,  45 

against  parties  out  of  jurisdiction 78,  80 

description  of  parties  in 25-27 

citizenship  averred  in 26,  492 

for  charity,  how  construed 8,  40 

signature  of  counsel  to 47,  266-271 

scandal  in  bill 47,266-271 
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BILL  IN  EQUITY  —  conHnued. 

impertinence  in  bill 47,  266,  271 

superfluity  in  bill 47,266-271 

multifariousness 271-287 

who  may  sue  as  plainti& 49,  70 

Attorney- General 49-70 

corporations 50 

relators 49,  60 

alien  friends 51-56 

alien  sovereigns 55 

alien  corporations 55 

in  forma  pauperis 50 

who  cannot  sue 60-58 

alien  enemy 8-61 

outlaw 61 

person  excommunicated 51 

person  attainted .' 51 

who  incapable  of  suing  alone 66-68 

infants 56-61 

ernes  covert 61-64 

idiots  and  lunatics 64-66 

persons  non  compotes 66-69 

who  may  be  sued,  and  how,  and  when 67-72 

infants 67-71 

femes  covert 67-72 

idiots .     67-71 

lunatics 67-71 

corporations 70 

persons  non  compotes 70 

parties  to,  who  proper  and  necessary 72-225 

who  not  proper  or  necessary 225-236 

general  rule  as  to  parties  to 72-78 

exceptions 76-135  a 

when  parties  out  of  jurisdiction 78-81 

prayer  of  process  against  parties  out  of  jurisdiction  .     .    .     .    80,  81,  82 
when  the  objection  of  parties  out  of  jurisdiction  is  fatal  or  not    .      78-90 

distinction  between  active  and  passive  parties 80-86 

when  one  legatee  may  sue  alone 88,  89, 104,  203-207 

when  one  distributee  may  sue  alone 89-91,  106,  106 

exception  as  to  parties,  when  no  representative  appointed  .     •     .      91-93 

or  when  unknown 92-94 

exception  as  to  parties,  when  numerous 94,  95,  97-130 

when  exception  as  to  numerousness  not  available      .     .    94,  96,  129-135 

when  some  may  sue  in  behalf  of  all 96-129,  203 

in  cases  of  a  common  interest 97-107,  120-127,  169 

in  cases  of  voluntary  associations 97, 107-116 

in  cases  where  all  cannot  be  brought  before  the  court    .    .     .  96-98, 120 
in  cases  of  prize  crews 9S 
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BILL  IN  EQJJITY  ^  continued. 

in  cases  of  certain  creditors 08-104,  185, 190-192 

in  cases  of  residuary  legatees     .     .     .   87-90, 104,  185,  203,  204,  211-218 

in  cases  of  distributees 89-91,  105,  204 

in  cases  of  joint  encumbrances 148, 150,  216,  229 

where  a  few  may  be  sued  on  behalf  of  all,  and  others  bound    115, 118-127 

in  cases  of  joint  adventure 168 

nature  of  decree  asked,  may  affect  the  question  of  parties     127-131,  137- 

140,  213,  225-228 
when  parties  not  dispensed  with,  though  numerous  .     .    95,  96,  130-135 

where  all  have  a  distinct  interest  in  the  decree 129-135 

summary  of  the  general  rule  and  exceptions  as  to  parties    135-137, 222-225 

who  are  deemed  parties  in  interest 135  a-139,  225-228 

what  is  an  interest 135  a-139 

whatnot 227 

interest  legal  or  equitable 137, 139 

interest  remote  or  indirect 137, 138 

interest  consequential 140,  225-227 

who  is  deemed  the  proper  representative  of  an  interest      .     .     .  140-150 
when  executor  or  administrator  a  proper  party         140,  161-167, 170-179 

when  trustees 143,  148, 150,  206,  213-218 

when  tenant  in  tail 144-148,  161 

when  tenant  for  life 145-148 

when  remainder-man  bound 145-148. 159 

when  persons,  having  prior  interests,  not  necessary  parties    146-149, 198, 

213-216,  230 

when  lessees  proper  parties  or  not 151 

parties  in  cases  of  assignments 153-157 

rent  charge 122-125 

joint  interests 157-162 

legacies 89 

joint  charges  or  burdens 93,  162-167,  205-208 

successive  interests 158-160, 165 

joint-tenants  and  tenants  in  common    ....      159,  160,  357-360 

heirs  and  devisees 159-161, 180,  181,  205 

part-owners 164-169 

partners • 167, 168 

joint  obligors  and  contractors 169 

in  cases  of  administration 170-174 

trusts  under  will 87-90,171,180 

heirs  and  devisees  who  are  bound  by  contractors      172-177,  180,  181 

leases .•     •     l^^ 

mortgages 182-203 

legacies 203-207 

contracts  for  purchase  of  land 177 

when  third  persons,  having  assets,  are  proper  parties    ....  177-179 
who  are  proper  parties  in  cases  of  survivorship       178,  211,  212,  355-360, 

367-372 
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BILL  IN  EQJJITY -^  continued. 

proper  parties  in  cases  of  foreign  administrations 179 

of  common  trusts 207-213 

of  trusts  for  creditors 143,  148,  216-218 

in  cases  of  account 218, 219 

in  cases  of  corporations 235 

defect  of  parties,  when  fatal  or  not      72,  74  a-78, 129, 130, 134-136,  202, 

203,  218,  223,  235 

when  an  option  to  make  a  party  or  not 221 

government,  when  a  proper  party  to  suit 8,  9,  49,  50,  222 

who  are  not  proper  parties 224-235 

persons  not  consequentially  interested 137,  226,  226  a 

persons  having  no  privity 227 

persons  not  touched  by  the  decree      ....     126-130, 139,  214,  214  a 

formal  parties,  who  are 226  a,  227,  542 

prior  encumbrancers 149,  150,  215,  230 

persons  having  no  interest 231,  232,  570 

attorneys  and  agents 231,  235 

arbitrators 231,  235 

bankrupts 233 

witnesses 235,  519,  570 

want  of  parties,  how  and  when  defect  of,  to  be  taken  advantage 

of  236-239 

misjoinder  of  parties  as  plaintifEs  .    .    75-77,  236-239,  279,  509-512,  544 

of  parties  as  defendants 276-279 

how  want  of  parties  shown 236-239 

general  frame  of  bill 239-291 

certainty  in 27,  239-265  a 

title  of  plaintiff 41,242,254-260 

alternative  statement  of  title 252-256,  509-512 

uncertainty,  what  is  in 242,  255,  257 

charges  of  fraud  in 249-255 

general  charge,  when  sufficient 28,  29,  36-39,  251-255 

defendant's  title,  certainty  in 255-257  a 

interest  of  plaintiff,  how  averred 259-264 

notice,  how  charged  in 263,  264 

scandal  and  impertinence 48,  266-271 

multifariousness 271-286 

misjoinder  of  distinct  matters 280-287 

splitting  up  one  cause  of  suit 287-290,  685-695 

when  affidavit  to  bill  necessary 288-291 

confessions  and  admissions,  when  and  how  to  be  charged  in 

bill 263,264,265  a 

bill  to  set  aside  a  decree  for  fraud 794 

bill  of  interpleader 291 

when  proper 291-295 

frame  of 293-298 

bill  of  certiorari .     . 18,  298 

nature  and  subject  of 298 
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BILL  IN  EQUITY  ^eorUinued. 

original  bill  not  praying  relief 19,  299 

bill  to  perpetuate  testimony 299-306 

nature  and  objects  of 800 

frame  of  the  bill 299-306 

prayei'  of  the  bill 806 

bill  to  take  testimony  de  bene  e$$e 307-310 

objects  of 807-310 

frame  of  the  bill 808-310 

bill  of  discovery,  nature  and  objects  of 311-313 

never  prays  relief 311-317 

what  is  a  prayer  for  relief 813,  314 

general  frame  of  the  bill 314-326,  559-563 

should  not  waive  answer  under  oath 548,  note 

when  it  should  state  that  an  action  is  commenced  or  about 

to  be 559-563 

bills  not  original,  various  kinds  of 20, 326 

general  nature  of 326-832 

supplemental  bill         20,  326,  332,  885-891,  905 

supplemental  bill,  general  nature  of 332-844 

frame  of  supplemental  bill 343-845 

bill  in  nature  of  a  supplemental  bill,  what  it  is 845,  346 

when  proper 846-852,  885-888,  905 

when  not  necessary 351,  852 

frame  of  such  a  bill 353 

bill  of  revivor 20,354 

general  nature  of 20, 351 

origin  of 355 

when  necessary  and  proper 354,  854  a,  368-366 

when  not 354-365 

parties  to  bill  of  revivor 178, 179,  210-214,  354-370 

in  cases  of  bills  of  interpleader 362 

in  cases  of  cross  bills 363 

when  a  revivor  may  be  in  part 367 

no  revivor  for  costs 371 

when  defendant  may  revive 870-374 

frame  of  bill  of  revivor 874,  375 

bill  in  nature  of  a  bill  of  revivor 377,  384 

distinction  between  this  and  a  bill  of  revivor 375-384 

how,  and  by  whom  to  be  brought 386,  387 

frame  of  the  bill 386 

bin  of  revivor  and  supplement,  what 20,  887 

when  proper 387 

cross  bill 21,  389-402 

nature  of 389-402 

when  proper ' •     •     •     .  888-395 

against  plaintiff 890-394 

between  co-defendants  ••••    ^    ........     .     392 

at  what  time  brought 391-397 
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when  cross  bill  may  be  for  relief  as  well  as  discovery  ....     898 

when  it  need  not  show  any  equity 398-400 

whether  a  cross  bill  may  be  in  a  different  court 400 

frame  of  a  cross  bill 401 

origin  of  a  cross  bill 402 

bill  of  review 21,403 

nature  of 403-405 

two  sorts 404 

for  errors  of  law 405-412 

upon  new  discovered  evidence 412-419 

when  and  how  brought 406-412 

when  decree  must  be  complied  with 400 

for  error  of  law,  when  to  be  brought 408-412 

by  what  persons 409 

within  what  time  brought 410 

errors  of  form,  whether  subjects  of  review 411,  419 

when  allowed  or  not 410-420 

for  what  new  evidence 412-416 

after  decree      •     •     • 415 

after  affirmance  in  parliament 418 

not  matter  of  right 417-420 

within  what  time . 418-421 

frame  of  biU  of  review 420 

bill  in  nature  of  bill  of  review,  what 421 

when  proper 420-425 

frame  of  the  bill 425 

.bill  to  impeach  decree  for  fraud 21,  426 

when  proper 426-429 

frame  of      . 428 

whether  decree  must  be  signed  and  enrolled 790,  note 

bill  to  carry  decree  into  execution 21,  429-432,  641 

of  inferior  court 431 

bill  to  carry  decree  into  execution,  or  to  vary  decree 429 

frame  of. 432 

amendment  of,  when  and  how  allowed      .     .  381,  332,  614,  882-894 

amendment  of  what  matters 882-894 

when  amendment  not  allowed 882-894 

effect  of  amendment  as  to  third  persons 904 

bill  to  perpetuate  testimony 299,  300,  801 

frame  of 300-306 

bill  to  take  testimony  de  bene  esse 299,  307,  308 

frame  of 309,310 

(5e«  Affidavit;  AllbgatiOts  in  Bill;  Certainty  in  Bills;  Cross 
Bill;  Discovert;  Dismissal  of  Bill;  Form  of  Bill;  Informa- 
tion; Interpleader;  Interrogatories;  Multifariousness; 
Perpetuation  of  Testimony  ;  Prayer  of  Bill  ;  Prayer  of 
Process;  Review;  Revivor;  Scandal;  Supplemental  Bill; 
Testimony.) 
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BONDS,  LOST,  biU  to  recover  on S13 

affidavits  of  loss,  when  necessary 313 

BOUNDARIES,  usttaUy  triable  at  law 337-340 

C. 

CAIRNS'  (LORD)  ACT 41,  note 

CANON  LAW, 

rules  of,  of  ten  adopted  in  eqniiy 14,878,880-882,889 

(See  Civil  Law.) 
CAUSE, 

when  set  down  for  hearing  on  bill  and  answer 455 

CERTAINTY  IN  BILLS 23-26,28,240,252-266 

how  facts  should  be  stated 27-30,252 

general  charge,  when  sufficient 35-38 

different  kinds  of 240 

tiUe  of  plaintiff 240-243,264,260 

title  of  defendant 255-257  a 

what  is  sufficient,  or  not •  28,  32,  35-39,  249-255 

what  is  uncertainty,  or  not 242-255,  255-257  a 

parties,  how  described 25-28,236-239 

charge  of  fraud,  how  stated 251-254 

Charge  of  notice,  how  stated 263 

in  plea 814 

when  plea  too  vague 814 

want  of,  how  taken  advantage  of 242,  255-257  a,  528-531 

when  by  demurrer 528-531 

how  and  when  want  of  certainty  cured 528-531 

in  answer 851-860,867-874 

(See  Bill  in  Equity.) 

CERTIORARI,  BILL  OF,  what 17-20, 298 

when  used 298 

frame  of 298 

CESTUIS  QUE  TRUST, 

when  proper  parties  or  not 207-214  a 

as  joint  plaintiffs 218,  note 

in  case  of  mortgages 188,  note,  192-194 

(See  Pabties.) 

CHANCERY,  JURISDICTION  OF, 

general  description  of 472-477 

acts  in  personam 489 

not  limited  by  locality 487,  490 

what  subjects  not  within 466-485 

(See  Jurisdiction.) 
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CHARGE  IN  BILL, 

wheQ  general,  is  sufficient  or  not 27-30,  85-38,  240-255 

when  answer  must  be  special  to  general  charge     ; 856 

CHARGING  PART  OF  BILL,  what 31-34 

how  charges  should  be  stated 31-34 

equity  should  be  in  the  stating  part,  and  not  merely  in  the  charging 

part 32-34 

general  charge,  when  sufficient 27-30,  35-39 

common  form  of 31 

special  charge  of  combination,  when  necessary 29 

(See  Bill  in  Equity.) 

CHARITY,  who  sues  in  cases  of 8,  9,  49,  50,  69 

bills  for,  construed  indulgently 8,  40 

(See  Attornet  General.) 

CHILDREN,  when  they  may  revive  suit  for  settlement  after  death  of  a 

mother 328,  613 

(See  Infants.) 
CHOSE  IN   ACTION, 

as  subject  of  interpleader 291,  note 

CITIZENSHIP  OF  PARTIES, 

when  a  necessary  allegation  in  suit  in  U.  S.  Circuit  Court .    •     .26,  492 
application  of  this  rule  to  corporations 26,  note 

CIVIL  LAW,  pleadings  in  equity  derived  from     .     .  650,  677,  707,  878,  881 
protestation  in  answer  borrowed  from 872 

CLASS  OF  PERSONS,  when  a  suit  a  whole  class,  who  are  proper  par- 
ties  105,  207,  207  a,  207  6 

(See  Parties.) 

CLUB,  when  some  may  be  sued  for  aU  the  members  of  a 116 

(See  Parties.) 

CODE  PROCEDURE, 

effect  of,  upon  equitable  remedies 26,  note 

relation  to  Federal  practice 26,  note 

adequate  remedy  at  law 26,  473,  notes 

discovery  under 311,  858,  notes 

revivor  under 356,  note 

COLLEGE,  VISITOR  OF,  plea  that  he  has  exclusive  jurisdiction  of 

the  matter  good 718 

COLLUSION  BY  DEBTORS 177-179 

who  parties  to  bills  for 177-179 

COMBINATION  AND  CONFEDERACY, 

charge  of  in  bill 29-31,  856 

special  charge  of 29-31,  856 

common  form  of 29 

general  charge  requires  no  answer 578,  856 


778  INDEX. 

COMBINATION  AND  CONFEDERACY  —  con<tnti«rf. 

special  charge  requires  an  answer 856 

combination,  criminal,  if  charged,  need  not  be  answered  .    •     •    •    578 

{See  Bill  in  Equity.) 

COMMISSION,  biU  for,  to  take  testimony 300 

to  perpetuate  testimony 299-308 

to  take  testimony  de  bene  esse 806-310 

COMMITTEE  OF  IDIOTS  AND  LUNATICS, 

when  he  may  stie 6i 

when  he  may  defend 70 

answer  by 734 

(See  Idiots  and  Lunatics.) 

COMMON  RECOVERY,  plea  of 779 

when  a  good  bar  or  not 779 

COMMONERS,  when  some  may  sue  for  all 120-124,  285 

when  some  may  be  sued  for  all 116-224,  285 

COMMON  RIGHTS, 

joinder  of  plaiutiils  having 271, 285,  286  &,  notes 

of  defendants  having 271,  note 

COMPLAINANTS.     {See  Plaintiff;  Pabtibs.) 

COMPOSITION  OF  FELONY,  demurrer  to  a  discovery  of     •    .    .    691 

CONFEDERACY 28-31,  856 

criminal  charge  not  to  be  answered 578 

general  charge  of     .     . 29-31, 856 

form  of 29 

special  charge  of 29-31 

general  charge  requires  no  answer 856 

special  charge  requires  answer 856 

{See  Combination.) 

CONFESSIONS,  when,  in  order  to  be  evidence,  to  be  charged  in  the  bill   263 

264,  265  a 
CONFESSIONS  AND  ADMISSIONS, 

of  defendant  to  witnesses,  how  to  be  charged  in  a  bill  .     .     .   263,  265  a 

CONFIDENCE,  PROFESSIONAL,  an  objection  to  bill    .    .    •     .  575-603 

when  objection  taken  by  demurrer 579-603 

when  by  plea 599 

{See  Privileged  Communications.) 

CONFOUNDING  DISTINCT  MATTERS  in  bill 271-279 

CONSENT  DECREE, 

bill  of  review  does  not  lie  to 408  a,  note 

relation  to  amendments        • 886,  note 

CONSOLIDATION, 

of  suits 287,  note 
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CONSTRUCTION  of  pleadings 462,  note 

CONTRACT,  whether  party  to  not  in  interest,  should  join      .  76  a,  153,  154 

(See  Parties.) 

CONTRIBUTION  TO  CHARGE  OR  BURDEN, 

who  proper  parties  to  bill  for    .     .    122-125,  161-165,  178-176,  180, 181, 

203-207 
in  ease  of  mortgages 186 

CONVERSATIONS,  when  in  order  to  be  evidence  to  be  charged  in  the 

bill   ...     , 263,264,265  a 

CONVICTION  OF  OFFENCE,  how  pleaded 723,729 

COPYRIGHT,  VIOLATION  OF, 

suit  for,  against  distinct  persons,  is  multifarious 276-278  a 

CORPORATION, 

prayer  of  process  against 44-46 

suit  by 50,  55 

suit  against 44,  45,  70 

when  a  necessary  party  in  suit  against  members 142,  note 

when  bill  is  multifarious  in  suit  against  officers  or  members   .271  a,  noto, 

279,  note 

suit  by  foreign 55 

foreign,  not  subject  to  compulsory  process 80,  note 

officers  of,  when  proper  parties 235 

Toluntary  association  cannot  sue  as 497 

Freemasons'  Society  cannot  sue  as 497 

(See  Citizenship;  Pabtibs;  Stockholdebs.) 

COSTS,  no  revivor  in  general  for 369-371 

exception  to  rule .    371 

of  interpleader 291,  note 

upon  amendment .      902,  note 

COUNCIL,  PRIVY,  jurisdiction  in  political  cases 466-472 

COUNSEL,  signature  of ,  to  bUl 47,  48 

signature  to  answer 876 

signature  to  demurrer 461 

not  bound  to  discover  professional  confidence 599,  603 

exceptions  to  rule 601-603 

COUNTY  PALATINE,  demurrer,  because  suit  belongs  to     ....    487 
plea  for  like  cause 714 

COURTS  OF  EQUITY,  general  jurisdiction  of 472, 473 

act  in  personam 489 

not  limited  by  locality 487-491 

(See  JuBiSDiCTiON.) 

COVERTURE,  PLEA  OF,  of  plaintiff 722,  725 

of  defendant 733 

(See  Mabbibd  Women.) 
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CREDITORS,  ^hen  proper  and  necessary  parties  .    .      99, 101,  103  a,  ndtet 
when  suit  by  a  few  in  behalf  of  all      ....  99-102,  213-218,  852,  note 

how  those  not  joined  may  oonie  in 101,  228,  noie$ 

as  parties  to  bill  of  discovery 323,  note 

joint  creditors 201,  note 

when  a  mortgagee  may  sue  in  behalf  of  all  creditors 101 

when  creditor  may  sue  for  himself  alone 99-102 

in  case  of  deed  of  trust  and  for  payment  of  creditors,  who  proper 

parties 101-104,  213-218,  221,  note 

who  may  revive  on  creditors'  bill • 365 

when  they  may  sue  debtors  of  estate  or  not 177,  514 

when  they  must  sue  trustees  of  debtor 514,  515 

when  they  may  sue  legatees  or  not 517 

when  creditors  by  different  judgments  may  join  in  one  bill     162,  533-539 

(See  Parties.) 

CRIMINAL  MATTERS, 

bill  of  discovery  does  not  lie  in  aid  of 521,  577,  589 

nor  to  compel  discovery  of  criminal  matters 553,  592 

demurrer  to  discovery  of  ...     .     547,  653,  575-578,  590-^96,  607,  608 

plea  to  discovery  of 828 

answer  may  object  to  discovery  of 846 

(See  Demurrer;  Plea.) 

CROSS  BILL,  what  is 389 

origin  of 402 

when  necessary  or  proper 389-397 

filed  without  leave  of  court 399,  note 

for  relief 389-397 

for  discovery 390 

in  interpleader  proceedings 297,  note 

by  mortgagee 193,  note 

by  purchaser  for  valuable  consideration 809,  note 

between  defendants 391,  391  a 

a  mode  of  defence 393,  899 

adding  new  parties  by 399,  note 

how  affected  by  dismissal  of  bill 399,  note 

not  necessary  now  in  some  cases,  where  formerly  required      .    .     .    394 

at  what  time  to  be  brought 395 

what  relief  proper  on 897 

equitable  relief  only  on 398 

bill  of  revivor  in  case  of 363 

in  cases  for  specific  performance 294,  397 

in  what  court  to  be  brought 400 

frame  of  bill 898,  401 

in  cases  of  relief 398 

in  cases  of  discovery 898,  401 

demurrer  to 628-634  a 
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CROSS  BILL  — continued. 

plea  to ^32 

answer  to ^^^ 

{See  Bill  in  Equity;  Demurker;  Plea.) 

CROWN,  SUITS  by  or  against  the 

who  snes  for  the  crown 8,  9,  49,  60,  69 

when  Attorney  General  a  party  suing 8,  9,  49,  60,  69 

when  Attorney  General  a  proper  defendant 7,  8,  9,  222 

in  case  of  charities 8,  9,  49,  60,  69 

(See  Attorney  General.) 


D. 

DAMAGES, 

stipulated,  bill  of  discovery  lies  to  aid 590 

upon  bill  for  injunction 41,  note 

for  fraud  and  mistake 469,  note 

DEATH  OF  PARTY,  effect  of 329,356 

of  plaintiff 829,354,362 

of  defendant 354 

of  feme  covert 861 

of  husband 347,361 

of  administrator  or  executor 860,  382 

abatement  of  suit  by 829,354,355 

when  suit  survives  or  not 854-358 

death  of  the  plaintiff 356-360 

effect  of,  after  decree 362 

{See  Abatement;  Parties;  Revivor.) 

DEBTORS,  when  proper  parties  to  bills 178,  227,  262,  614 

when  not 178,  227,  262,  514 

in  cases  of  collusion 178,227,262,514 

in  cases  of  fraudulent  conveyances 233,  note 

when  they  may  demur  to  bill  for  want  of  privity 513 

interpleader  by 291,  note 

{See  Parties.) 

D£  BENE  ESSE,  bill  for  examination  of  witnesses 

nature  of 807,  308 

when  proper  or  not 281,  307-309 

frame  of  bill 281,307-309 

affidavit  necessary  to 309 

{See  Bill  in  Equity;  Testimony.) 

DECLARATION  OF  TRUST, 

parties  to  bill  to  reform 161,  note 

DECREE,  when  it  binds  absent  parties,  or  not .    .    .  89-91,  94,  97,  105,  106 
when  final 403,  408  a,  421,  430,  fio<69 
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DECREE  —  continued. 

frame  of  prayer  for,  how  it  affects  making  parties    .     126-131, 137, 138, 

214,  214  a,  225 

when  it  binds  remainder-men 144-148,161 

when  lessees  bound 151 

when  entered  nunc  pro /ttfic 863,  881,  nofes 

fraud  in,  bill  for      .     .     .     .     ! 426-428,794 

fraud  in,  how  pleaded 789-794 

former  decree,  when  a  bar  or  not 789-794 

of  dismissal,  when  a  bar  or  not 793 

bill  of  revivor,  after  decree 366-373 

when  made  for  plaintiff,  according  to  facts  set  up  in  defence  .      394,  note 

bill  in  the  nature  of  revivor,  after  decree 385,  386 

bill  of  review  of 403-408,  634-638 

bill  in  nature  of  bill  of  review 421-426 

bill  impeaching  for  fraud 426, 427,  639,  796 

bill  to  execute  decree 429,  430,  641 

demurrer  to  bill  of  review 634 

plea  to  bill  of  review 833-836 

decree  of  another  court 429-433,  641 

bill  to  suspend  decree «    .    .    .     .  640-644 

(See  Bill  in  Equity;  Demuhrkr;  Enrolment;  Error  in  Decrke; 
Fraud  in  Decree;  Jurisdiction;  Plea;  Review.) 

DEEDS,  how  referred  to  in  bill 265 

when  reference  proper 241,  265,  862 

reference  to,  in  answer,  effect  of 852,  858-862 

how  reference  to,  should  be  made 852,  853,  859 

when  reference  to,  in  answer,  makes  them  part  of  answer  .     .    .  858-862 

(^See  Answer.) 

DEFECTS  IN  PLEADINGS,  nonjoinder  of  parties     .    .    .  235,  237,  245 

of  parties,  how  cured 221,  236 

of  parties,  how  insisted  on 75,  236,  238 

misjoinder  of  parties 237,  271-286 

how  and  when  bill  amended 332 

in  what  manner  amendable 332,  333 

in  plea,  when  and  how  amended 701 

in  answer * 852-866 

DEFENCE,  modes  of 434-436 

by  demurrer 486,  439-465 

by  plea 436,647-702 

by  answer 436,  845-849 

by  disclaimer 436,  838-844 

what  mode  proper  in  certain  cases 436,  438-443 

to  different  parta  of  bill 438,489 

by  demurrer  to  relief 466-545 

to  discovery 545-611 
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.  DEFENCE  —  ctmimued. 

by  plea  to  relief 702'-816 

to  discovery 816-826 

by  answer  to  relief 845-848 

by  answer  to  discovery 845-848 

what  mast  be  taken  by  demurrer   .     .     .  433-440,  487,  488,  605-609,  647 

matters  of  form 528,  532 

want  of  formal  parties 542 

that  another  court  of  equity  has  jurisdiction 488 

multifariousness 271,  284  a,  537-541 

want  of  interest  of  defendant 569,  570 

matters  of  abatement,. how  and  when  available  in  defence  .    .     .     .    708 

matters  in  bar  to  relief 748-816 

matters  in  bar  to  discovery 817-826 

(See  Flea.) 

DEFENDANTS  in  bill 

description  of 26 

how  named  in  process 44-46 

none,  except  those  against  whom  process  is  prayed 44 

or  upon  their  own  application 228,  note 

who  may  be  sued  as     ....    • 67-71 

infants 67-71 

femes  covert 67-72 

idiots  and  lunatics 67-71 

corporations 70 

Attorney  and  Solicitor  (reneral  when 69,  222 

persons  non  compotes 70 

aliens 51-56 

proper  parties,  who  are ' 26,  44 

exceptions 75-138 

nonjoinder  of     .     .    « 75, 76, 235-239 

misjoinder  of 237,271-286 

properly  joined,  when  having  a  common  right  or  scheme    .     .      271,  note 

want  of  interest  in 519-521,  570 

not  compellable  to  discover  their  own  title 547,  572-575 

may  examine  plaintiff  as  to  matters  which  tend  to  destroy  latter's 

case « 572,  note 

nor  to  discover  factcf  leading  to  forfeitures  or  penalties  on  criminal 

accusations 553,  575-580,  591-506 

exceptions  to  the  rule 589-598 

by  contract  or  waiver 589 

by  stipulated  damages   •««« 590 

by  lapse  of  time 598 

by  acts  of  moral  turpitude  merely 596 

plea  of  purchase  for  valuable  consideration 805-810 

plea  of  title  of  defendant •    .    •    .    811 

(See  Answer;  Defence;  Parties;  Flea.) 
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DELIVERY  OF  DEEDS,  biU  for,  when  affidavit  required  to     ...    477 

DEMURRER,  nature  of 436-447,  455 

when  a  proper  mode  of  defence 438-454,  603-607 

when  objections  should  be  taken  by   .  284  a,  453,  488,  526-529,  541,  542, 

603-610,  647-650 

to  biU  for  relief 438,  439,  447 

to  bill  for  discovery 436-442,  605,  606 

to  bill  of  interpleader 297  a,  note 

may  be  to  the  whole  bill 442 

or  to  part 439-447 

when  too  general 443 

when  several  defendants 445 

causes  of,  what  are  proper 447,  456 

matter  apparent  on  bill 449 

stated  by  pretence  in  bill 450 

what  it  admits 452 

for  defects  of  substance 453 

for  defects  of  form       454,  505,  note 

for  defect  of  form  must  be  taken  by 453,  528 

general,  what • 455 

special,  what 455 

speaking,  what 448 

bad  in  part,  bad  in  whole 443,  692 

in  nature  of  a  plea  in  abatement  sometimes 456 

always  in  form  in  bar  of  suit 456 

may  be  incorporated  in  an  answer 448,  note 

applicable  to  bills  only 457 

not  applicable  to  pleas  or  answers 456 

when  demurrer  lies  to  whole  bill  if  for  discovery  and  relief     .     312,  441, 

751,  note 

when  demurrer  overruled  by  answer 688 

frame  of  demurrer 457-466 

must  specify  parts  of  bill,  to  which  it  goes 457-459 

when  too  extensive,  effect  of 443,  458-466,  692 

bow  defect  cured 459-490 

overruling,  effect  of 460,  699,  note 

second  demurrer  not  allowed 460 

to  be  signed  by  counsel 461 

when  demurrer  alone  not  sufficient  on  time  allowed  to  plead  .    .    .   461, 

462,  505,  note 

causes  assigned  on  record,  effect  of  overruling 464 

causes  assigned  ore  tenus •    •    .     •    .    464 

to  bill  for  relief 466 

to  original  bill  for  relief 466-545 

(1)  to  jurisdiction 466-493 

that  subject  not  coji^nizable  in  any  municipal  court 466-472 

that  subject  is  political 466-472 
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DEMURRER  —  eontinued. 

that  subject  is  not  within  the  jorisdiction  of  a  court  of  equity     .    .  407, 

472-485 

that  the  remedy  is  at  law 472-480 

that  the  defence  is  at  law 481-482 

that  no  remedy  at  law  or  in  equity 483-485 

that  some  other  court  of  equity  has  jurisdiction 486-489 

County  Palatine 487 

Court  of  Great  Session  of  Wales 487 

Courts  of  Universities 487 

Courts  of  London 487 

Courts  of  Cinque  Ports 487 

on  account  of  locality  of  suit 487 

objection  must  be  tidcen  by  plea  or  answer 488 

that  some  other  court  possesses  jurisdiction 490-493 

ecclesiastical  court 490, 491 

that  exclusive  jurisdiction  belongs  to  State  Courts  in  America    .     .    492 

(2)  to  the  person 493 

that  plainti£E  is  disabled  to  sue 494, 495 

that  plaintifiE  has  not  the  character  in  which  he  sues    ....    493 

suit  by  infant,  idiot,  lunatic,  feme  covert 494 

suit  by  bankrupt 495 

that  plaintiff  is  not  administrator  or  executor 496 

that  plaintiffs  are  not  a  corporation 497 

that  plaintiff  is  a  fictitious  person 498 

(3)  to  substance  of  bill 499-526 

value  in  controversy 500-503 

want  of  titie  in  plaintiff 503-508 

want  of  equity  in  plaintiff 505 

want  of  interest  in  plaintiff 508, 509 

titie  of  plaintiff  stated  in  the  alternative 516 

litigated  or  doubtful  titie  of  plaintiff 511,  512 

want  of  privity  in  parties 513-519 

want  of  interest  in  defendant 519-521 

that  bill  is  to  enforce  penalty  or  forfeiture 52-526 

(4)  to  frame  and  form  of  bill 527 

defects  of  form 528, 642 

when  and  how  objection  taken 454, 528 

want  of  certainty 242,  255,  529 

multifariousness 530-541 

for  multifariousness 530-540 

what  is,  or  not,  multifariousness 530-541,  609,  610 

for  joinder  of  distinct  defendants 530-541,610 

for  joinder  of  distinct  causes  of  suit 530-541,  610 

for  want  of  proper  parties 505,  note,  540-545 

for  misjoinder  of  parties 505,  note,  540-545 

for  irregularity  in  frame  of 642-647 

demurrers  to  bills  of  discovery    . 545-611 

60 
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DEMURRER  —  ctmtinued. 

to  bills  of  diflooveiy  in  aid  of  an  action 545-561 

defendant  may  demur  to  relief  and  answer  to  disooveiy  •    .812, 546 

to  relief,  when  a  good  bar  to  diaoovery 812,  545,  547 

to  diBooveiy,  when  not  a  bar  to  relief 545 

to  particular  discoveries 547,  607-^09 

because  the  discovery  wiU  subject  defendant  to  forfeitures  and 

penalties 547-554,575-588 

or  to  pains  and  punishments 547-596,  607-699 

exceptions  to  the  rule 589-598 

that  discovery  is  immaterial 546,  564-570 

that  discovery  is  of  defendant's  and  not  of  plaintiff's  title     .    .  474, 

546,572 

that  subject  is  not  of  municipal  cognizance 549,  551 

that  plaintiS  is  under  disability  to  sue '.    .    549 

that  plaintiff  has  not  the  character  he  assumes 549 

that  plaintiff  has  no  interest 549 

that  plaintiff  has  no  right  to  discovery 549 

that  defendant  has  no  interest 549, 569 

that  suit  is  not  of  a  civil  nature 553 

that  suit  is  an  information,  or  indictment,  or  quo  uHxrrantOf  or 

prohibition,  or  mandamus 553 

that  the  suit  is  before  arbitrators 554 

that  the  court,  where  the  suit  is  depending,  can  give  discovery  .  555 
that  the  discovery  would  be  in  aid  of  a  suit  against  public 

policy 556, 557 

that  the  action,  in  aid  of  which  discovery  is  sought,  is  not 

maintainable 558 

effect  of  doubt  in  this  respect 562 

that  the  state  of  the  pleadings  does  not  justify  a  discovery  .  .  559 
that  no  action  is  commenced  or  is  averred  to  be  about  to  be 

commenced 552, 560 

to  discovery  in  aid  of  defence,  when  allowable  or  not  .  .  .  563, 564 
whether  in  aid  of  a  suit  in  a  foreign  court  ...  53,  note,  811,  552 
that  bill  is  by  or  against  persons  not  parties  to  the  suit  at  law  .    569 

for  want  of  privity  of  defendant 571 

that  bill  seeks  discovery  of  professional  confidence  .    . '  .    .  599-603 

that  defendant  has  equal  equity 603-605 

that  defendant  is  a  purchaser  for  valuable  consideration  .  .  603-605 
in  what  cases  demurrer  to  discovery  is  the  proper  mode  of 

defence 484-439,488,605,606,608,609,647 

what  is  not  matter  of  demurrer 610 

want  of  parties  is  not  matter  of  demurrer  to  discovery     •    .    .    610 

demurrer  to  bills  not  original 611-647 

to  supplemental  bills  and  bills  in  nature  of 611-617 

that  plaintiff  has  no  right  to  the  bill 611-614 

that  no  case  is  made  for  a  supplemental  bill 614 

that  no  new  facts  are  shown 615 
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DEMURRER  —  continued. 

that  the  facts  are  proper  for  an  amendment  ....    615,  644-647 

that  the  bill  is  not  properly  supplemental 616 

to  bill  of  revivor,  and  bills  in  nature  of  revivor  .     .    .    617-625,  829 

that  no  ground  for  revivor  is  shown 617, 830 

barred  by  statute  of  limitations 831 

that  no  privity  is  shown 618, 619 

for  want  of  interest 620, 621 

for  defect  in  frame  of  the  bill   ^ 622,  625,  829 

that  defendant  has  answered  the  bill  of  discovery     .    .     .     623 

when  want  of  parties  an  objection  or  not 614,  830 

plea  of  statute  of  limitations  to  revivor 831 

to  bill  of  revivor  and  supplement     . 627 

to  cross  bill 628-634 

that  it  is  not  properly  a  cross  bill 628-634 

that  it  is  brought  contrary  to  the  practice  of  the  court     .     .     .    632 

to  bill  of  review  and  bill  in  nature  of 634 

that  bill  is  not  brought  within  limitation  of  statute  .    .     .    635 

that  the  new  matter  is  not  relevant 636 

that  it  is  brought  contrary  to  the  course  of  the  court      .  638-647 

to  bill  to  impeach  decree  for  fraud 639,  645 

to  bill  to  suspend  or  avoid  decree 640-644 

to  bill  to  execute  decree 641 

(See  Parties.) 

DEPOSITIONS 299-310 

{See  Bill  in  Equity.) 

DEVISEE,  when  a  proper  party 160 

in  cases  of  trusts 171 

in  cases  of  covenants  and  bonds 174-177 

in  cases  of  mortgages 175,  182-205 

in  cases  of  charges  on  real  estate 87,  174-177,  180 

in  cases  of  contracts  for  purchase  of  real  estate 177 

in  cases  of  bills  for  specific  performance 177 

in  cases  of  bill  by  devisee  to  prove  will,  who  are  parties     .    .    .   87, 181 

DEVISE  OF  LAND,  fraud  in  will,  not  cognizable  in  equity  .    474,  786,  787 

DILATORY  PLEAS,  what  are  in  equity 706-709 

borrowed  from  civil  law 650, 707 

DISABILITY  OP  PARTIES, 

of  plaintiff 51-67 

of  defendant 67-71 

plea  of 725,  735,  notes 

(See  Bill  in  Equity;  Parties;  Plea.) 

DISCLAIMER,  nature  of 838-845 

plea  of,  when  proper  or  not 888-841 

may  be  to  whole  or  part  of  a  bill 838-841 


788  INDEX. 

DISCLAIMER  —  continued, 

plaintiff,  when  entitled  to  an  answer,  notwithstanding 840 

when  costs  allowed  on  or  not .    •    •  842, 843 

DISCOVERT,  BILL  OF,  nature  o£ 311 

never  prays  relief 312 

proper  prayer  of 313-316 

frame  of  bill 317-325 

should  not  waive  answer  under  oath 548,  note 

title  of  plaintiff 318, 320 

interest  in  subject>matter 319 

certainty  in  bill 320,321 

proper  case  to  be  shown  in  bill 320,  821 

in  aid  of  some  suit 320, 321 

in  what  suit  aUowed ••...    322 

interest  of  defendant,  how  stated  in 323 

privity  of  titie 324 

whether  in  aid  of  a  foreign  suit 53,  note,  311,  552 

description  of  subject-matters  in 323,  324 

when  a  mere  fishing  bill 325 

how  far  superseded  in  modem  practice 311,  555^  859,  notes 

demurrer  to  discovery 545-611 

demurrer  to,  when  proper     .     435-439,  488,  493,  545.  548,  550,  805-611 
which  will  subject  party  to  penalty,  or  forfeiture,  or  punishment  for 

crime,  not  allowed 575-588 

privileged  communications,  discovery  of,  not  allowed     .    .    •     .  599-603 
how  far  a  party  may  waive  objection  to  discovery  of  criminal 

matters  by  agreement 521,  577,  589 

when  and  how  objection  to,  should  be  taken    •     .     .  488,  489,  604  a-607 
parties  to  bills  of  discovery,  who  are  proper  or  not    •    •    •    •      569,  610 

multifariousness  in     •• 610 

pleas  to  discovery 816-826 

want  of  parties  no  objection  to 610, 745,  746 

what  discovery  defendant  is  or  is  not  bound  to  give  as  to  title  571- 

578,  856-860 

of  deeds  and  documents,  what  plainti£E  entitled  to 856-860 

what  not 858 

effect  of  reference  to,  in  answer • 856-860 

power  of  the  court  when  the  discovery  is  vexatious    .    •    •    •      856,  note 

what  order  should  be  passed  after  discovery  obtained 311 

the  proper  office  of 319 

(See  Answer;  Bill  in  Equity {  Demurrer;  Plea.) 

DISMISSAL  OF  BILL,  general  effect  of 456,  457,  793 

for  matters  of  form •• 456,  457 

without  prejudice,  effect  of 456,  457,  793 

effect  of,  on  cross  bill 399,  note 

decree  of,  when  a  bar  or  not 456,  457,  793 
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DISTRIBUTEES,  when  all  should  be  parties 89-91,  105,  204 

when  one  may  sue  alone 89-91, 105 

DISTRINGAS,  writ  of,  proper  process  against  corporation      ....      44 

DOCUMENTS,  production  of,  when  demandable 858 

(See  Deeds.) 

DOUBLE  ASPECT,  biU  with 254 

DOUBLE   PLEAS,  when  allowed  or  not 657 

allowed  in  discretion  of  the  court 657 

DUPUCITY,  in  plea 663-657 

demurrer  for 653-657 

(See  Plea.) 
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ECCLESIASTICAL  COURTS, 

exclusive  jurisdiction  in  cases  of  will  of  personalty    ....      490,  786 

objection  when  to  be  taken  by  demurrer 488 

objection  when  to  be  taken  by  plea 489-495,  716-720,  788 

EJECTMENT, 

complaint  in  the  nature  of,  prayer 41,  note 

action  of,  is  an  adequate  remedy  at  law 473,  note 

bill  of  discovery  lies  in  aid  of 572,  note 

ELEGIT, 

writ  of,  when  necessary 257  a 

ENROLMENT  OF  DECREE,  what  is 403,  421 

necessary  to  bill  of  review 403 

necessary  for  plea  of  a  former  decree 790 

EQUITABLE  TRUSTEE  PROCESS, 

distinguished  from  creditor's  bill 99,  note 

ERROR  IN  DECREE,  when  subject  of  bill  of  review 404-410 

when  subject  of  bill  in  the  nature  of  bill  of  review 421-424 

ERRORS  EXCEPTED,  in  account  stated,  when  not  sufficient  to  pre- 
vent the  plea  in  bar  of  the  account 803 

EXAMINATION  OF  WITNESSES 299-309 

(See  Bill  in  Equity.) 

EXCEPTION  (Exceptio),  in  Civil  Law,  what 650,  707 

peremptory 707 

dilatory 707 

EXCEPTIONS,  to  answer, 

for  impertinence 266,  note 

when  and  how  taken 689,  860-867,  891 
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EXCEPTIONS  —  continued. 

when  ezoeptioiis  to  an  answer  accompanying  a  plea  admits  its 

validity 689,891 

to  be  signed  by  counsel 875,  no(€ 

(See  Answer.) 

EXCOMMUNICATION 51, 722 

persons  excommunicated  cannot  sue 51,  722 

but  he  may  be  sued 732 

plea  of  excommunication  of  plaintiff 722 

EXECUTION   OF  DECREE,  bill  for 429,430 

nature  of  bill  for 429,430 

bill  of  revivor  added  to  bill  for 432 

supplemental  bill  added  to  bill  for 432 

demurrer  to  bill  for 441 

plea  to  biU  for 437 

EXECUTOR  AND  ADMINISTRATOR, 

when  proper  parties  to  a  bill 170-179 

need  not  be  named  as  such  in  prayer  for  process 44,  note 

executor  de  son  tort  a  proper  party 171,  notef  178,  note 

foreign,  whether  they  may  sue  or  be  sued 179 

demurrer,  that  plaintiff  is  not 497 

plea,  that  plaintiff  is  not 722-729 

plea,  that  defendant  is  not 732 

(See  Administrator  and  Executor.) 


F. 

FEDERAL  COURTS, 

adopting  State  procedure 26,  note 

averment  of  citizenship 26,  891,  notes 

husband  and  wife  as  parties  in 60,  note 

bill  of  review  in 419,  note 

demurrer  in 456,  note 

adequate  remedy  at  law 26,  28,  469,  473,  notes 

discovery  in 235,  311,  notes 

pleas  to  jurisdiction  of 721 

revivor  in 856,  note 

probate  jurisdiction  of 473,  note 

production  of  documents  in 859,  note 

waiver  of  oath  in 874,  note 

(See  Rules.) 

FELONY,  charge  of,  in  bill, 

demurrer  for 553,  591-597,  607-609 

plea  for 824 

FEME  COVERT, 

cannot  sue  alone  without  her  husband 61-64 
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FEME  COVERT  ^continued, 

when  she  may  sue  her  husband 61,  63 

when  she  may  sue  by /^rocAetn  ami 61,63 

when  and  how  she  may  be  sued 66-72 

how  she  defends  suit 66-72 

answer  of,  how  put  in 873 

(^See  Husband;  Married  Woman.) 

FEOFFMENT,  how  pleaded 253 

FICTITIOUS  PERSON,  that  plaintiff  is,  may  be  taken  by  motion  .     .498 

FINE  AND  NON-CLAIM,  when  a  good  bar  or  not     ....       770-778 

FISHERY,  who  proper  and  necessaiy  parties  in  case  of  a  general  right 

of 125 

when  suit  in  behalf  of,  or  against  all  in  right  of 125 

when  numbers  engaged  in  ^  common  fishing  adventure      ....  168 

fishing  crew,  when  some  may  sue  in  behalf  of  all 168 

FISHING  BILL,  what  is  a  mere 325 

FORECLOSURE, 

parties  to  bills  for 193-202 

do  not  enforce  a  penalty 590,  note 

decree  of,  in  personam 489,  note 

FOREIGN  COURT,  pendency  of  suit  in,  whether  a  bar 741 

judgment  of,  whether  a  bar 783 

whether  bill  of  discovery  lies  in  aid  of  a  suit  in    .     .     .53,  note,  811,  552 

FOREIGN  GOVERNMENT,  may  sue  generally 55 

cannot  be  sued 69  a 

discovery  by,  on  cross  bill 235,  note,  390 

FOREIGN  JUDGMENT,  when  a  bar  or  not    ... 783 

FOREIGN  PROBATE,  when  conclusive  or  not 788 

FORFEITURES  AND  PENALTIES, 

bill  to  enforce  demurrable 521-526 

bill  of  discovery  of,  demurrable 553,  554,  575-588 

plea  to  bill  of  discovery  of 824 

when  defendant  compellable  to  discover  and  answer  as  to  .     .     .  588-591 

in  cases  of  contract  and  waiver 580,  589-591 

in  cases  of  stipulated  damages 590 

in  cases  of  waiver  of 580 

in  cases  of  penalties  and  forfeitures  expired 598 

FORGED  INSTRUMENTS, 

parties  to  suits  respecting 153 

privilege  of  defendant  in  answering  as  to 525,  note 

FORM  OF  BILL,  defects  in,  how  and  when  insisted  on    .    .     .      454,  528 

demurrer  for 464,  527-530 

irregularity  in 528 

in  plea,  how  amended 701 

in  plea,  how  insisted  on 700,  701 
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FORMER  ADJUDICATION,  how  far  a  bar 770-783 

when  presumption  arises  of  beinf^  on  merits 793,  note 

(See  JUDOMENT.) 

FRAUD,  facts  oonstitnting,  how  stated 251,252 

bill  for,  when  dismissed 252,  note 

jurisdiction  and  frame  of  bill 251,  252,  266,  469,  notes 

demurrer  to,  admits  what 452,  note 

parties  in  suits  inyolving  .    .     .      230,  231,  233,  271,  272,  823,  507,  notes 

grantee  may  sue  for 507,  note 

upon  stockholders 107, 134,  153,  230,  notes 

laches  in  cases  of 754,  847,  notes 

annulling  patent  for,  by  government 49,  note 

privileged  communications  respecting,  to  government    .    .        602  a,  note 

effect  of,  upon  the  rule  de  minimis 502,  note 

as  a  defence  to  a  foreign  judgment 783,  note 

as  to  production  of  documents        850,  note 

may  be  set  up  by  answer,  without  cross-bill 394  and  note 

FRAUD  IN  DECREE,  bill  for 426 

when  proper 426,  427 

filed  without  leave  of  court 426 

what  decree  is  fraudulent 426,  427 

demurrer  to  bill  for 639,  644 

when  pleaded 789-794 

in  obtaining  will  not  be  cognizable  in  equity 474,  786,  788 

in  probate  of  will 474,788 

in  account 802, 803 

FRAUDS  AND  PERJURIES,  plea  of  statute  of     ....    750,761-769 

when  a  good  plea  or  not 750,  761-768 

proper  averments  in  plea 750,  761-768 

may  be  pleaded,  ore  ^tfntu,  at  hearing,  in  some  cases  ....     7^1,  note 
defence  of  statute  of,  when  available  by  demurrer     ....      762,  note 

(See  Statute  of  Frauds.) 

FRAUDULENT  CONVEYANCE, 

whether  debtor  a  necessary  party  in  suit  to  annul      ....     233,  note 


G. 

GOVERNMENT,  suits  by  and  against 8,49,69 

when  a  proper  party 8,  69,  222 

(See  FoBBiON  GoyBRNMBirr.) 

GUARDIAN,  when  he  may  sue 58,  59 

when  he  may  defend 70 

ad  litem 57,70 

of  idiots  and  lunatics 64-66,  722,  725 

how  far  appointment  of,  local 59,  note 

(See  Idiots  and  Lunatics;  Infants;  Parties.) 
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HEARING,  when  on  biU  and  answer 456 

HEIR  AT  LAW,  when  a  proper  party 160,  207  ^  note 

how  described 205,  note 

in  cases  of  trusts 171,  172 

in  cases  of  covenants  and  bonds 178,  174 

in  cases  of  mortgages 175,  182-205 

in  cases  of  charges  in  the  realty 67, 175,  176,  180 

in  cases  of  contracts  for  the  purchase  of  real  estate 177 

in  cases  of  bill  for  specific  performance  of  contract 177 

in  cases  of  probate  of  wills 87, 181 

{See  Leoatees.) 

HUSBAND,  when  a  proper  party 61,  62,  71,  381 

may  sue  his  wife 62 

effect  on  suit,  when  out  of  jurisdiction 63 

death  of,  effect  on  suit  of  husband  and  wife 361 

HUSBAND  AND  WIFE,  when  and  how  to  answer 71 

interpleader  between «    •    •    .    •     291,  note 


I. 

IDIOTS  AND  LUNATICS,  how  they  sue 64,  66,  722,  725 

sue  by  committee  or  guardian 64-66 

how  they  defend 70 

defend  by  committee  or  guardian 70 

when  objection  taken  by  demurrer 492 

when  by  plea 722 

plea  of  idiocy  of  plaintiff 722 

answer  of,  how  made 871 

(^See  Lunatics.) 

IMMATERIALITY,  what  is 48,  265-269 

demurrer  for,  in  bill 546,  564>568 

pleaof 822,823 

IMPEACHING  DECREE,  bill  for 426 

nature  of       426 

when  it  lies 426-429 

demurrer  to 638,  644 

plea  to 836 

IMPERTINENCE,  what 48,  266,  863 

in  bill 48,  266-271 

reference  to  master  for 266-270 

in  answer 862,  863 
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IMPERTINENCE  —  continued. 

reference  to  master  for 8G2,  866 

at  what  time  made 864,  867 

what  waiver  of 266,  note,  866-870 

(See  Reference  to  a  Master  ;  Scandal.) 

INCUMBRANCER, 

when  a  proper  party  in  cases  of 133,  158,  ISO,  181 

in  cases  of  prior  incumbrance 146-150,  193,  203, 230 

in  cases  of  subsequent  incumbrance 193-195 

in  cases  of  successive  mortgages 181-187 

on  bill  to  redeem  mortgage 181-189 

who  proper  parties  plaintiffs 182-187 

who  proper  parties  defendants 188, 189 

on  bill  to  foreclose 193-197 

who  proper  parties  plaintifiEs 199-207 

who  as  defendants 193-198 

incumbrancers  pendente  lite,  when  proper  parties 194 

whom  decree  in  case  of  mortgage  binds 193, 194 

(See  MoRTOAOE  ;  Parties.) 
INDICTMENT,  bill  of  discovery  does  not  lie  in  aid  of 553 

INFANT,  how  he  must  sue 57,722,725 

must  sue  by  next  friend 57 

whether  by  guardian 58^  59 

how  sued 70 

how  he  must  defend 70 

when  a  necessary  party 70,  note 

when  entitled  to  day  after  majority  to  answer 70,  note 

rights  of,  to  file  a  bill  of  review 414,  note 

when  objection  taken  by  demurrer 493 

plea  of  infancy  of  plaintiff 722,  725 

plea  of  infancy  of  defendant 732 

answer  of  infant,  how  made 871 

amendment  in  pleadings  of,  allowed 59,  891,  892 

(See  Next  Friend.) 

INFORMATION,  what  is 7,8 

when  proper 7,  8,  49 

in  what  different  from  a  bill 9 

criminal,  bill  of  discovery  does  not  lie  in  aid  of    . 553 

(See  Attorney  General;   Charity.) 

INFORMATION  AND  BELIEF,  sufficiency  of  allegations  upon,  in 

bill, 241,  452,  notei 

effect  of  answer  upon 849  a,  note 

when  answer  to,  sufficient  or  not 853-856 

INHABITANTS,  when  some  may  sue  for  common  interest  of  all      .  112-115 
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INJUNCTION,  special  prayer  for,  always  in  bill 41 

form  of  prayer  for 41,42 

allegations  in  biU 242 

when  modified  upon  bill  of  review 406,  note 

damages  upon  bill  for 42,  note 

motion  to  dissolve 464,  note 

INNS  OP  COURT,  who  have  jurisdiction  in  cases  of 717 

plea  to  bill  in  chancery  of  such  exclusive  jurisdiction 716 

INSOLVENCY  AND  INSOLVENT,  who  parties  in  cases  of     .      157, 169 

when  executor  or  administrator  is  insolvent 170 

plea  of  insolvency  of  plaintiff 722,  726 

plea  of  insolvency  of  defendant 722 

assignee  continuing  business 103  a,  note 

INSPECTION, 

when  obtainable  by  cross-bill 890,  note 

of  documents,  in  aid  of  foreign  suit 489,  note 

{See  Production.) 

INSTRUCTIONS,  BILL  FOR, 

parties 205, 207,  notes 

relation  to  interpleader 297,  note 

INSUFFICIENCY,  in  answer  what 864 

when  answer  insufficient 86? 

when  exceptions  are  to  be  made  for 866 

reference  of  answer  when  made 867 

INSURERS,  distinct,  when  they  may  join  in  one  bill  for  discovery  279,  286, 

535-538 

INTEREST,  what  is  an  interest  in  respect  to  parties      .    .      185  a~189,  227 

remote  or  indirect 76,  137 

consequential 140, 226 

legal  or  equitable 137 

virtual  representation  of 76,  141-151 

common,  when  some  may  sue  for  all 97 

successive  parties  having  interests 159, 165 

.in  remainder     • 142-148, 161 

contingent  interests     .     .     .* 143-146 

persons  having  prior  interests,  when  parties  or  not   .      146-151,  215,  230 
interest,  how  stated  in  bill    .........      259-263,  508,  509 

joint  interest,  objection  for  want  of 509-511 

in  bill  of  interpleader 291,  note 

upon  money,  allowing  under  prayer  for  general  relief    ....  42,  note 

INTERPLEADER,  billof,  what  it  is 18 

when  it  lies  or  not 291-298 

frame  of 291-297 

title  to  maintain,  how  stated 291-297 

must  show  persons  in  esse  capable  to  interplead 295 
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INTERPLEADER—  con/mti€(;. 

plaintiff  must  dura  no  interest  in  subject  •    •    .    < 297 

when  bill  of  revivor  lies  in  case  of 362 

(See  Bill  in  Equity.) 

INTERROGATORIES,  borrowed  from  CivU  Law 39 

what  are  proper  or  not 35-39 

confined  to  matters  in  bill 36-38 

form  of 35 

general  charge  authorizes  special 36-38 

frame  of 265 

when  defendant  must  answer  upon  his  plea  being  overruled   .     .     .     697 
filed  by  defendant 572,  note 

IRREGULARITIES,  in  bill,  how  taken  advantage  of 528 

ISSUE,  what  matters  are  in  issue  or  not 36 

nothing  in  issue  except  in  matters  charged  in  bill  or  answer      .      36 
when  a  cause  is  at  issue 885,  886 


J. 

JOINT  ADVENTURE,  when  some  may  sue  for  all 168 

in  case  of  prize  crew 98 

in  case  of  fishing  crew 168 

JOINT  BONDS,  who  parties  to  bill  on 169 

JOINT  CONTRACTORS,  when  proper  parties 159 

JOINT  CHARGES  AND  BURDENS,  who  parties  in  cases  of  93,  122-125, 

162-167,  205 

JOINT  INTERESTS,  who  proper  parties  in  cases  of     .      159-164,  201,  note 

JOINT  STOCKHOLDERS  AND  PROPRIETORS, 

when  some  may  sue  for  all 107-117, 128, 129 

JOINT  TENANTS  AND  JOINT  OWNERS,  when  proper  parties  159,  858 

JUDGMENT,  bill  to  set  aside 426-429,  790,  794 

plea  of  former  judgment,  when  good  or  not 780-782 

foreign,  when  a  bar  or  not 783 

fraud  a  defence  to 783,  fwte 

of  court  of  exclusive  jurisdiction 786 

fraud  in  obtaining 784 

JUDGMENT  CREDITOR,  is  not  deemed  a  purchaser  for  a  valuable 

consideration •      807  a 

JURISDICTION  OF  COURTS  OF  EQUITY, 

must  be  shown  in  bill • 10,  34 

common  clause  in  bill • 34 

general  description  of « 472-476 

when  equity  acts  in  personam • 489 

not  bounded  by  locality 487 
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JURISDICTION  OF  COURTS  OF  EQUITY  ^  continued. 

what  subjects  not  within 4^7  43q 

when  remedy  at  law  is  adequate 473  ^^^ 

how  limited  by  amount  in  controversy 500-502  820 

^y^*^'^'® .'473,715,no/e« 

(See  Demurrer:  Plea.) 
JURY, 

province  of  in  equity 26,  28,  no/w 

m  Federal  courts 28,  473,  no^e. 

^^^<^^ 26,nPte 


K. 

Km,  NEXT  OF,  when  proper  parties 90, 105 

when  some  may  sue  on  behalf  of  all jqk 

when  want  of  title  as  next  of  kin  taken  by  demurrer     ..•*..     504 

(See  Parties.) 

KING,  who  sues  for  the  king 8  49  69 

when  Attorney  General  a  party  in  defence 7-10  222 

when  Attorney  General  sues  for 5_9  49 

{See  Attornet  General  ;  Charity.) 


L. 

LANDLORD  AND  TENANT,  interpleader  between    .    .    .  291,  note,  294 

(See  Lessees.) 

LAPSE    OF  TIME,  when  a  bar  in  equity 603  751  813 

when  objection  taken  by  demurrer '  kqq  751 

when  it  may  be  pleaded !    !    !  '  814 

in  relation  to  supplemental  bill '!.***    339 

to  amendments *     *oo]i 

{bee  Limitations,  Statute  of.) 
LACHES,  raising  objection  of,  ore  tenus  .     .  ^-^ 

by  demurrer Kna   koq       , 

•  vj.    r  J        X ,    .  1  ^o,  528,  notes 

right  of  amendment  lost  by  ,     .     .    .  ool 

.,  i.».*,  884,  note 

on  the  part  of  a  defendant -0-      , 

oo5,  note 

LAW,  defence  of  adequate  remedy  at,  how  available m,  note 


LEGATEES,  joint  legateea,  when  aU  should  be  parties  .  ro 

residuary,  when  all  to  be  parties '    8aio'l04  204 

when  they  may  be  dispensed  with  as  parties    .    .    .    .'    89,  90,' I04',  203 


when  some  may  sue  on  behalf  of  all  .    .    .    S8,  Sd,  lU,  m,  m  b.  note 

when  one  may  sue  alone 89  104  2n<!  oni? 

when  suable  by  creditors  or  not     .    .  '       '  ^^'  „r 

Old 

(See  Parties.) 


798  INDEX. 

L£SS££S,  when  proper  parties  or  not 151,  193,  note 

{See  Partibb.) 

LETTER  MISSIVE,  in  case  of  Peers 44 

form  of 44  and  note 

LIBELLUS  ARTICULATUS,  of  CivU  Law 25,  39,  850 

like  interrogatory  part  of  bill 39,  850 

LIMITATIONS,   STATUTE  OF,  when  a  bar  in  equity 603 

when  objection  taken  by  demurrer     .    .     .    484,  503-506,  635,  note,  75L 

when  by  plea 653,  note,  750-760,  812-816 

when  ore  tenui 464,  847 

averments  in  plea 750-760 

when  by  answer 503,  751,  847 

when  a  bar  to  bill  of  revivor 546,  830,  831 

when  to  bill  of  review 410 

when  to  creditor's  bill 99,  note 

for  error  of  law 410 

for  error  of  fact 419 

claims  barred  by,  not  presentable  by  amendments     ....      887,  note 
no  privilege,  when  prosecution  barred  by 553,  note 

(See  Demurrer;  Lapse  of  Time;  Statute  of  Limitations.) 

LIS  PENDENS,  purchasers  buying  while  a  suit  is  pending  need  not  be 

made  parties 156,  351-352 

pendency  of  former  suit  when  a  good  plea 735-744 

pendency  of  suit  in  state  court  not  a  good  plea  to  suit  in  United 

States  court 741,  note 

(See  Parties;  Pendbnct.) 

LOST  INSTRUMENT,  when  plea  that  instrument  is  not  lost  is  good  313, 713 

LUNATICS,  how  they  must  sue 64-66,722,725 

sue  by  committee  or  guardian 64-66 

how  they  must  defend 70 

defend  by  committee  or  guardian 70 

plea  of  lunacy  of  plaintiff 725 

answer  of,  how  made 871 

(See  Idiots.) 


M. 

MANDAMUS,  is  an  adequate  remedy  at  law 473,  note 

bill  of  discovery  does  not  lie  in  aid  of 822,  553 

MANSLAUGHTER,  plea  of  attainder  for 723,729 

MARINE  INSURANCE,  discovery  in b70,  note 

MARRIAGE,  effect  of,  on  a  suit  in  equity 329,  360 

marriage  of  plaintiff 329,361,381 
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MARRIAGE  —contnued. 

marriage  of  defendant 354 

marriage  of  female  executor  or  administrator 360 

MARRIED  WOMAN,  cannot  sue  alone 61-64 

may  sue  her  husband 62-64 

when  she  sues  by  prochein  ami 61-63 

when  she  sues  with  her  husband 61-64 

when  she  may  sue  alone  or  not 61-64 

how  she  defends  and  answers  suit 71 

when  with  her  husband 71 

when  alone 71 

when  compelled  to  answer 71 

effect  on  suit  of,  by  death  of  husband 347 

effect  of  marriage  pendente  lite        354 

when  objection  taken  by  demurrer 404 

answer  of,  how  made 873 

{See  Feme  Covert  ;  Husband.) 

MASTER  IN  CHANCERY 266 

reference  to,  of  bill 240,  266 

for  scandal 266-271 

for  impertinence '» 266-271 

reference  of  answer 865 

for  scandal 862 

for  impertinence 863 

for  insufficiency 864 

reference,  when  to  ascertain  verity  of  plea 700 

in  cases  of  a  plea  of  former  decree 700 

in  cases  of  the  pendency  of  another  suit 700,  743 

MATERIALITY,  in  cases  of  relief 288 

•  of  discovery 288 

MERCANTILE  AGENCY,  restraining  information  by      .    .    .      599,  noTe 

MILL-OWNERS,  joinder  of,  as  plaintiffs 285,  note 

as  defendants 271,  note 

MISJOINDER,  of  different  matters 271-286,  530,  541 

of  parties 236,  236  a,  271-286,  544 

of  parties  as  plaintiffs 279,  286,  508,  510,  544 

of  parties  as  defendants 271-279,  544 

whether  different  judgment  creditors  can  join  in  the  same  bill    161,  note^ 

284-287 

in  cases  of  nuisance 286  6,  note 

when  different  underwriters  may  join  in  the  same  bill    .     279,  286  a,  537 

when  bill  demurrable  for 540-545 

of  plaintifb,  when  decree  notwithstanding  .     .     .  224,  232,  238,  283,  544 

of  parties,  how  and  when  taken  advantage  of  .     271,  279,  283,  285,  540, 

544,  569 
{See  Multifariousness;  Parties.) 
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MISPLEADING (101-698 

MORAL  TURPITUDE,  acts  of 593 

bill  of  discovery  lies  for 594,  595 

MORTGAGE,  parties  to  bill  to  redeem 182-193 

who  proper  parties  plaintifib 182-187 

who  proper  parties  defendants 188-193 

who  proper  parties  to  bills  to  foreclose 193-203 

who  parties  plaintiffs 199-203 

who  parties  defendants 193-198 

when  pei-sonal  representative  a  party 175, 182-190,  194-202 

when  heir  or  devisee 175,  185,  186,  194-203 

(See  Parties.) 

MORTGAGEE,  when  a  proper  party  or  not 182-203 

as  plaintiff 181-187 

as  defendant 188-193 

may  sue  on  behalf  of  himself  and  other  creditors 101 

first  mortgagee,  when  a  proper  party 193 

second  mortgagee,  when  a  proper  party 186,  191,  194 

on  a  bill  to  redeem 182-193 

on  a  bill  to  foreclose 193-203 

as  tenant  in  common 201,  note 

(See  Parties.) 

MORTGAGOR,  when  a  proper  party  or  not 182-203 

on  a  bill  to  redeem 182-189 

on  a  bill  to  foreclose 19S-203 

interpleader  by 291,  note 

(See  Parties.) 

MULTIFARIOUSNESS,  what 271-286,  530,  540,  747 

how  objected  to 271-286 

by  uniting  improperly  distinct  matters 271-286,  530-540 

by  joining  improperly  several  defendants 271-278 

or  several  plaintiffs 271,  note,  279,  279  a 

by  joining  several  matters  against  distinct  defendants     271-280,  530-540 

when  bill  not  multifarious 284-287,  531-538 

bill  when  demurrable  for,  or  not 284,  530-540 

in  bills  for  relief 530-549 

in  bills  for  discovery 610,  820 

in  bills  against  officers  and  members  of  corporations  271  a,  note,  279,  note 

plea  of  multifariousness 747 

when  and  how  taken  advantage 284  a,  530-540 

(See  Bill  in  Equity;  Misjoikdbr;  Partibs.) 

MULTIPLICITY  OF  SUITS 286-288 

by  splitting  up  one  cause  of  action 287-288 

when  objection  taken  by  demurrer 287-288,  530-541 

when  objection  taken  by  plea 746 
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MULTIPLICITY  OF  SUITS  —  continued. 

when  distinct  judgment  creditors  may  unite  in  one  suit .      162,  284-288, 

535-538 
when  distinct  underwriters,  may  unite  in  one  bill 286  a,  537 

N. 

NE  EXEAT  REGNO,  writ  of,  prayer  for  in  biU 41,43 

•     NEGATIVE  PLEA,  good 667,  673 

NEW  MATTER,  discovery  of 326-431 

NEXT  FRIEND,  of  married  woman,  when  he  may  sue 61, 63 

infant,  when  he  may  sue 57-61,  70 

powers  of  next  friend  to  infant        60,  note 

fraud  in  obtaining  consent  of,  to  a  will 780 

(^See  Infant.) 

NOMINAL  PARTIES,  when  dispensed  with 229,  541,  542 

NON-CLAIM  AND  FINE,  plea  of,  when  good  or  not  ...    .      772, 777 

NON  COMPOS, 

how  he  may  sue 64-67 

how  he  may  defend  suit 70 

(See  Idiots  and  Lunatics.) 

NOTICE,  how  charged  in  bill 268 

how  denied  in  plea 805-800 

how  denied  in  answer 806,  851,  854,  855 

effect  of,  on  purchasers 806-809 

in  a  plea  by  purchaser  should  be  denied  even  if  not  charged  in  the 

bUl 806 

omission  of  an  averment  of  want  o^  when  aided 697 

to  agent,  affects  principal,  although  obtained  in  another  transaction 

808  and  note 
NUISANCE, 

joinder  of  plaintiffs  in  bill  to  restrain 285,  286  5,  notes 

(See  Pabtiss.) 

NUMEROUSNESS  OF  PARTIES, 

when  it  dispenses  with  suing  all  parties 95-127,  216 

when  not 94,  95, 130-135 

(See  Pabtiss.) 

O. 

OATH,  when  bill  must  be  sworn  to 288,  313,  314 

though  oath  waived  in  bill,  the  defendant  may  answer  under  oath 

874,  note 

when  answer  must  be  sworn  to 548,  note^  874-877 

effect  of  answer  upon  oath 849  a  and  note 

answer  not  upon  oath 875  a 

51 
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ORE  TENUS,  DEMURRER 464 

when  proper 464 

effect  of 464 

ORIGINAL  BILLS,  what 17, 18 

whatnot 16 

OUTLAWRY,  person  outlawed  cannot  sne 51, 722 

person  outlawed  may  be  sued 782 

plea  of  outlawry  of  plaintiff 722 

(See  Plea.) 


P. 

PAIS,  MATTERS  IN,  PLEA  OP 794-818 

release 794-818 

stated  account 798-802 

award 803 

purchase  for  valuable  consideration 805-812 

lapse  of  time 313 

PARISHIONERS,  when  some  may  be  sued  in  behalf  of  all     ...     114  a 
when  some  may  be  sued  for  all ' .    .    121 

PAROL  AGREEMENT, 

when  statute  of  frauds  a  good  bar  to,  or  not 761-768 

PAROL   TRUST,  when  statute  of  frauds  a  bar  to,  or  not    .    .    •    .  766-768 

PAROL  VARIATION,  in  bills  for  specific  performance  .    •    .    394  and  note 

PARTIES  TO  BILLS,  who  are 26,44 

plaintiffs,  how  described 26 

defendants,  how  described 26,  44 

citizenship  of,  arerred 26 

who  are  proper  and  necessary  parties 72-225 

who  are  not  proper  or  necessary  parties 225-285 

when  admitted  on  their  own  application 101,  228,  notes 

general  rule  as  to  making  parties 72-78 

all  persons  in  interest  to  be  made  parties 72-78 

who  have  an  interest  in  the  sense  of  the  rule 186-189 

who  not 225 

as  to  remote  interests 76,  77,  94,  137,  140 

objection  for  want  of,  when  and  how  taken  .    .  74  a,  77,  236,  236  a,  237, 

540-545 
for  misjoinder,  how  and  when  taken    .    •    .    237,  271,  278,  283,  540,  544 

as  to  indirect  interests 76, 137 

as  to  consequential  interests 140,  227 

as  to  representative  interests 140-150 

as  to  legal  and  equitable  interests 187 

absent  parties,  how  interests  gnarded 78,  95-98,  105,  106 
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PARTIES  TO  BILL "  continued. 

exceptions  to  rule  as  to  parties 7&-ld6 

exceptions  to  rule,  general  nature  of 75-78 

persons  out  of  jurisdiction,  when  they  need  not  be 78-80 

must  be,  if  their  interest  is  affected 81-88 

distinction  as  to  active  and  passive  parties 81-86 

exception,  when  no  decree  against  absent  parties  is  sought     .  86, 87, 122 

129,  138,  139,  218,  214,  225 
exception  in  cases  of  joint  interests  and  some  absent      .    87-90,  159-164 

exception  when  proper  parties  unknown 90-95 

when  no  proper  representative  in  existence 90,  91 

when  a  virtual  representative  exists 140-151 

where  parties  numerous 94-97,  217 

reasons  and  limitations  of  this  exception 94-97, 126 

three  classes  under  this  exception 97 

when  a  few  may  sue  in  behalf  of  all 97-126 

in  cases  of  common  interest  or  right    .    •  '.    .97,  98-107,  124, 168,  285 

in  cases  of  a  common  fishing  adventure 168 

in  cases  of  voluntary  associations 97,  107-115,  134 

in  cases  of  distinct  interests,  and  all  cannot  be  joined    .    97,  98, 120-126 
in  cases  of  creditors  of  different  classes  under  a  deed  of  trust,  only 

one  class  need  be  joined 102 

when  a  suit  by  part  of  prize  crew  for  all 98 

when  by  some  creditors  for  all 99-104, 157,  213-218 

when  by  some  legatees  for  all 89,  104,  203 

when  by  some  distributees  for  all 105 

when  by  some  associates  for  all 107-115,  128, 129 

when  by  some  inhabitants  or  parishioners  for  all 114,  285 

when  suit  may  be  against  some  for  all,  and  all  be  bound    .    .     .  115-120 

in  cases  of  joint  proprietors 117,  129 

of  assignees 82, 118,  134 

of  stockholders 119,  120 

of  tenants,  commoners,  &o 121,  123,  285 

of  tenants  and  rent-chargers 122,  123 

of  encumbrancers 133,158,180,181 

when  parties  not  dispensed  with,  though  numerous    •    .    94,  95,  130-135 

in  cases  of  distinct  interests 129-135 

when  distinct  judgment  creditors  may  join  in  a  bill  to  set  aside 

fraudulent  conveyances  by  debtors 286,  286  rt,  535-538 

when  distinct  underwriters  or  insurers  may  join  in  a  bill  in  cases  of 

fraud  in  policies 286  a,  537 

summary  of  general  rule  and  exceptions  as  to  parties      135-138,  223,  224 
nature  of  decree  sought,  how  it  affects  question  of  parties  .     .      127-129, 

136-141,  212-216,  225-228 

formal  parties,  when  dispensed  with 229,  542 

parties  in  special  cases 146-224 

who  are  virtual  representatives  of  all  interests 141-150 

when  tenant  in  tail  is ...    144-146, 165 
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PARTIES  TO  BILLS  ^continued. 

when  au  executor  or  adminiBtnitor  is 140, 148,  170-179 

when  trustees  are 148, 149,  171,  201,  206-216 

when  tenant  for  life  is 143-146 

in  cases  of  contingent  interests 144-146 

when  remainder-man  is  bound  by  decree 144-147,  161 

when  lessees  bound  by  decree 151 

when  lessees  proper  parties 151 

parties  in  cases  of  trusts 85-88,  148-151,  155, 171,  203-214 

of  assignments 153,  183,  202 

of  encumbrances 133, 146-151, 193-105,  230 

of  prior  encumbrances 133, 158,  193,  214-218,  230 

of  subsequent  encumbrances 133,  158, 193,  213 

of  joint  interests 159-162,  166 

of  successiye  interests 158-161, 165 

of  joint  contracts  and  obligations 159-170 

of  joint  tenants  and  tenants  in  common 159, 358 

of  contracts  for  sale  of  real  estate 160,  172-178 

when  heirs  and  devisees  are  proper  .    .    160, 170-176,  180, 181,  196-200, 

219 
in  cases  of  common  charge  or  burden     .  122-124, 162-167,  172-176, 

180,  203-207 

of  part-owners 164-169 

of  partners 167, 168 

of  contribution 162-169 

of  fishing  adventure 168 

of  principals  and  sureties 169 

of  survivorship 169,  178,  854-365 

of  insolvency 169 

of  administrators 170-180,218 

of  trusts  under  wills 87-89,  171, 172,  180 

of  collusion  with  debtors 178 

of  foreign  administrators 179, 180 

of  mortgages 175,  181-203 

of  discovery 569,  610 

on  bill  to  redeem 182-192 

as  plaintifb 182-187 

as  defendants •    •    .    • 188-192 

on  bill  to  foreclose 158  a,  193-203 

as  defendants   ; 193-198 

as  plaintifb 199-203 

when  incumbrancers  are  proper  parties  in  cases  of  mort- 
gages     187-195,230 

in  case  of  legacies  and  charges  under  wills 203-207 

in  cases  of  trusts 207-218 

when  trustee  is  a  proper  party  ..•••••.  207-214 

when  cestui  que  trust 207-214 

in  cases  of  account    ..••• 218 
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PARTIES  TO  BILLS  —  continued. 

defect  of  proper  parties 218-239,  745 

how  and  when  aided 218>-222,  745 

how  and  when  insisted  on 175-177,  236-239 

misjoinder  of  parties 238,  271-287,  508-512,  544 

who  may  be  parties  at  choice  of  plaintiff    .    .    .     153-158,  215,  221 

wlio  are  not  proper  parties 224-236 

persons  not  in  privity 227 

persons  against  whom  no  decree  is  sought   87-89, 127, 129,  139,  212- 

216,  225-231 

nominal  parties 229, 542 

persons  having  a  paramount  title  .    133, 158,  193,  213,  214,  225-231 

persons  having  no  interest 229-233 

persons  having  an  adverse  interest 230 

bankrupt 233 

witness  .   ' 234 

exception  as  to  witness 235 

plea  of  want  of  parties,  when  proper 236 

frame  of  plea  for  want  of  parties 238 

demurrer  for  want  of  parties,  when  proper 541 

defect  of  how  and  when  objection  taken  .    .     .  75-77,  236,  239,  540-544 

how  supplied 236,  541,  885 

(^See  Administrator  and  Executor  ;  Alien  ;  Arbitrator  ;  Assign- 
ment; Bankrupt;  Bill  in  Equity;  Corporation;  Debtors; 
Defendants;  Devisee;  Fishery;  Hbir-at-Law;  Incumbrancer; 
Infant;  Interest;  Joint  Interests;  Mortgage;  Partners; 
Plaintiff;  Remaindbb-man;  Truster;  Witness.) 

PARTITION, 

special  prayer  therefor  necessary,  though  sale  desired     .     .    .    .42,  note 

jurisdiction  of 473,  note 

no  cross-bill  in  suit  for 391  a,  note 

PARTNERS,  when  necessary  parties 78,  167 

when  dispensed  with  as  parties 78,  167 

when  surviving  partners  necessary  parties 167, 178 

accounting 218,  note 

plea  that  the  plaintiff  or  defendant  is  not  a  partner  is  good    667-669,  673 

{See  Parties.) 

PART-OWNERS,  when  proper  parties 78,  164-169 

PATENT  FOR  INVENTION, 

bills  relating  to,  and  parties 161,  note 

demurrer  for  lack  of  novelty 452,  note 

multifariousness 278  a,  not^ 

PAUPER,  who  may  sue  in /ormajoatipcm 50 

PEER,  process  against 44 

letter  missive  in  case  of 44 
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PEER  —  continued. 

form  of  letter  missire 44,  note 

answer  of,  not  sworn  to 874 

PENALTIES  AND  FORFEITURES, 

bill  to  enforce,  demurrable 620-526 

bill  of  discovery  in  aid  of,  demurrable 553,  575-588,  607 

exceptions  by  waiver  of 580 

exceptions  by  contract 58&-^d 

exceptions  by  lapse  of  time 598 

bill  to  enforce,  demurrable 510-528,  553,  575-588 

plea  to  discovery  of 824 

defendant  protected  from  discovery  of  in  answer 607 

when  defendant  compellable  to  discover 589-501 

when  prosecution  barred  by  limitation 553,  note 

(See  Forfeitures  and  Penalties.) 

PENDENCY  of  another  suit 735-748 

such  plea  never  replied  to,  but  referred  to  a  master 743 

plea  of ,  to  bill  of  relief    . 735-748 

plea  of,  to  bill  of  discovery 820 

^VLTchhaer  pendente  lite  not  a  necessary  party 156, 351 

(See  Lis  Pendens.) 

PENDENTE  LITE  PURCHASERS  not  necessaiy  parties .    .    .    .  156, 351 

PERFORMANCE,  SPECIFIC, 

who  proper  parties  to  bill  for 76-77,  172-178 

variation  from  contract  in  bills  for 394  and  note 

PERPETUATION  OF  TESTIMONY,  nature  of  bill  for 300 

when  it  lies 299-302 

frame  of  bill 299-307 

interest  of  plaintiff 301 

interest  of  defendant 302 

material  facts  to  be  stated  in  bill  for 299-307 

grounds  for  bill  for 303 

right,  how  described  in 280-284,  805 

prayer  of  bill 306 

affidavit  to  bill  for,  when  necessary 304 

decree,  what  proper  in  bill  for 806,  note 

supplemental  bill  for 344 

(See  Bill  in  Equity;  Testimony.) 

PERSON,  pleas  to  the 

of  plaintiff 722-732 

of  defendant 732 

(See  Plea.) 

PIRACY,  plea  of  capture  by,  when  good,  without  conviction    ....    729 

PLAINTIFF, 

description  of,  in  bill  and  process 26,  43-46 

who  is  a  proper  party  to  sue 49-66 
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PLAINTIFF  —  corainued. 

disability  of,  to  sue 50-55 

in  forma  pauperis ••••      50 

party  to  bill,  who  proper  and  necessary  as 72-225 

who  not 225-234 

general  rule  as  to  parties  plaintiffs 72-74,  78 

exceptions 76-135  a 

summary  of  rule  and  exceptions 135,  223,  224 

when  some  plaintiffs  may  sue  for  all    •    .    .    .    .     88-91, 104, 105,  198 

when  not 94-97,  129-135 

parties  plaintiffs  in  special  cases 152-235 

joinder  of,  when  having  distinct  titles  .    .    .     201,  271,  285,  286  6,  nates 

parties  plaintiffs,  defect  of,  how  taken  advantage  of 235-239 

defect  of  party,  when  fatal  or  not     .  72,  75,  78, 130, 134, 135  a,  218-222, 

235-239 

misjoinder  of  party  as 76-77,  236,  279,  510 

objection  that  plaintiff  is  not  capable  to  sue,  when  to  be  taken  by 

demurrer , 496 

voluntary  association  of  persons  cannot  sue  as  plaintiffs 497 

want  of  title  in  plaintiff 508-510 

want  of  equity  in  plaintiff 506-514 

want  of  interest  in  plaintiff 507-512 

want  of  joint  interest  in  one  plaintiff 509 

one  person  cannot  sue  for  another's  use 507,  note 

alternative  title  in  one  plaintiff  or  another 254,  510 

litigated  title  in 510-515 

want  of  privity  of • 513 

offer  by,  to  do  equity •    •    •    •    •     528,  note 

(^See  Pabtibs.) 

PLEA  IN  EQUITY, 

general  nature  of    •    c « 647-702 

pure  plea,  what , 657-660 

plea,  not  pure  or  anomalous,  what •••....    651 

office  and  frame  of  plea 649, 658 

like  exception  of  Civil  Law  • 650 

in  what  cases  proper 647,  652 

should  reduce  defence  to  one  point 653, 654 

if  sworn  to,  not  evidence 660,  849  a,  notes 

duplicity  in  plea , 653-657 

distinct  pleas,  or  double  pleas,  when  allowed  or  not 657, 708 

requisites  of  a  good  plea 658-690 

tequisites  of  a  pure  plea 658-665 

it  must  not  evade  the  subject  of  the  bill 659-665 

it  must  express  the  part  of  the  bill,  to  which  it  goes 662,  693 

plea  may  be  to  a  part  of  the  bill  as  well  as  to  the  whole     •    •    •    .     647 

how  exception  of  matters  should  be  stated  in    .    .    • 659 

it  should  be  founded  on  matters  dehors  the  bill 659 
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it  should  redace  the  cause  to  a  single  point 661 

it  should  not  be  an  argumentative  plea 662 

when  it  may  aver  facts  as  to  best  knowledge  and  belief 664 

it  should  distinctly  aver  all  material  facts 665 

requisites  of  a  plea  not  pure  or  anomalous    ....     667,  668,  679-692 

propriety  of  this  plea  formerly  doubted 668-^0 

validity  of,  now  established 670 

peculiarities  of  this  plea 670 

it  relies  on  matters  in  the  bill 669-672 

it  is  accompanied  by  an  answer  in  support  of  it    .  669,  672,  673,  782-786 

reasons  why  an  answer  accompanies  it 670-676 

origin  and  history  of  plea  not  pure 676-679 

frame  of  such  plea 680, 691 

the  plea  should  negative  the  special  circumstances  in  bill  to  avoid 

a  bar 678,  681 

so  should  the  accompanying  answer  in  support  of  plea   679,  681,  683-687 

when  an  answer  is  not  proper 681-683 

the  plea  not  pure  should  not  cover  the  whole  bill 685-688 

the  answer  should  not  extend  to  matters  covered  by  the  plea  .    .    .    688 

if  it  does,  it  overrules  the  plea 688,  744^  note 

frame  of  such  an  answer 679-686,  691 

when  an  answer  overrules  the  plea 688, 693 

reason  of  this  rule 688 

at  what  time  exceptions  should  be  made  to  the  answer      •    .    .  689-692 

right  to  plead  upon  leave  to  answer 699,  note 

when  accompanied  by  a  demurrer 684  a,  647,  notes 

plea  may  be  good  in  part  and  bad  in  part 693 

plea  may  be  to  whole  or  to  part  of  bill 693 

plea  to  whole  bili,  which  does  not  cover  the  whole  bill,  is  bad  .     .     .    693 

when  plea  ordered  to  stand  for  an  answer 693,  697-700 

form  of  plea 694 

form  of  answer  in  support  of  plea 695-698 

sufficiency  of  plea,  how  determined 697 

settinpr  down  plea  for  argument 697 

effect  of  allowing  plea 697 

effect  of  saving  benefit  of  plea  to  the  hearing 696-700 

effect  of  ordering  it  to  stand  for  an  answer 696-700 

taking  issue  on  plea 697 

effect  of  overruling  plea 699 

truth  of  plea,  how  ascertained 700 

when  by  a  reference  to  a  master 700 

plea,  how  and  when  amended 701 

plea,  defects  of  form  of,  how  taken  advantage  of 690-702 

negative  plea  good 666-669 

when  good  and  how  pleaded 666-669,  673 

pleas  to  relief 702-816 

in  nature  of  pleas  in  abatement 708 


INDEX.  809 

PLEA  IN  l^QJJTTY  —  continued. 

at  what  time,  and  bow  pleaded 708 

order  of  pleading  different  classes  of  pleas 708 

pleas  to  jarisdiction 705,  710 

that  subject  is  not  of  municipal  cognizance 466-472,  710 

that  it  is  not  within  cognizance  of  a  court  of  equity    ....      472,  713 

plea  that  instrument  not  lost,  when  good 713 

that  another  court  of  equity  has  jurisdiction  ....     485-489,  714-722 
that  another  court  has  ezclusire  jurisdiction      .    .  480-493,  717,  786-790 

how  pleaded 718-723 

pleas  to  the  person 722-735 

the  person  of  plaintiff 722-782 

outlawry 722 

excommunication 722 

Popish  recusancy • 722 

'attainder 722-730 

alienage 722,728 

infancy 722,724 

coverture 722, 725 

idiocy  and  lunacy 722 

bankruptcy  and  insolvency 722,  726 

pleas  to  want  of  character,  assumed  in  bill 722,726-728 

want  of  title  in  plaintiff 728-732 

want  of  interest  in  plaintiff 512-518,  731 

to  the  person  of  defendant 732 

what  he  may  plead 732 

what  disability  he  may  not  plead 732 

that  he  does  not  sustain  the  character  stated  in  bill 732 

that  he  has  no  interest 734 

bill  or  frame  of  biU 735-747 

pendency  of  another  suit  in  equity 735-747 

frame  of  the  plea 736-739 

when  plea  is  not  good 739 

pendency  of  another  suit  at  law 741 

reference  to  master  to  ascertain  truth  of  this  plea 743 

plea  of  want  of  parties 745 

how  and  when  defect  in,  cured  by  amendment 220,  745 

plea  of  multiplicity  of  suits 746 

plea  of  multifariousness 747 

pleas  in  bar,  nature  of 748 

pleas  in  bar  to  bills  for  relief 749-816 

pleas  founded  on  statute 749-777 

statute  of  limitations 749-759  a 

when  good  or  not,  and  how  avoided 749-759  a 

statute  of  frauds  and  perjuries 750,  759  a-768 

when  good  or  not 759  a-768 

other  statute,  when  a  bar 750,  767,  770 

statute  of  fine  and  non-claim 750,  769-778 
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when  a  good  bar  or  not 709-778 

plea  founded  on  matters  of  record 778-794 

oommou  recovery 779 

judgment 780-784 

foreign  judgment 783 

sentence  of  court  of  exclusive  jurisdiction 786 

decree  in  equity 790-794 

when  not  a  bar 790-794 

decree,  when  and  how  avoided 790-794 

plea  in  matters  in  pais 794-816 

release 794-798 

how  and  when  release  avoided 794-798 

stated  and  settled  account 798-802 

when  bar  avoided 798-802 

errors  excepted,  effect  of t    .    800 

averments  in  plea  of  stated  account 802 

award 803 

how  avoided 803 

plea  of  agreement  to  refer,  bad 804 

plea  of  purchase  for  valuable  consideration,  when  a  good  bar  .    .  804-812 

frame  of  such  a  plea 804-812 

plea  of  lapse  of  time,  when  a  good  plea  or  not 813 

plea  of  title  by  defendant 811 

(^See  Answer;  Bar,  Flea  in;  Demurrer;  Outlawry;  Plea  of 
Disclaimer;  Plea  to  Bills  not  Original;  Plea  to  Dis- 
covery; Purchaser  for  Value;  SETTLto  Account.) 

PLEA  OF  DISCLAIMER,  nature  of 888,  842-855 

when  proper  or  not 838-840 

may  be  to  whole  or  part  of  bill 838-840 

plaintiff  may  be  entitled  to  an  answer,  notwithstanding 840 

when  costs  allowed  on,  or  not 842 

(See  Plea.) 

PLEA  TO  BILLS  NOT  ORIGINAL 820-836 

to  supplemental  bills 827 

that  is  brought  contrary  to  rule 828 

a  bill  of  revivor *..•.•...    829 

when  plea  proper 829 

that  plaintiff  is  not  entitled  to  revive 829 

want  of  parties,  when  an  objection  or  not 624,  830 

plea  of  statute  of  limitations 831 

to  cross  bill 832 

to  bill  of  review 88S-838 

when  plea  of  former  decree  good  or  not 833-836 

plea  to  new  discovered  matter  when  good 834 

to  bill  in  nature  of  bill  of  review •    .  83^-838 

to  bill  to  impeach  decree ^36 


mm 
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PLEA  TO  BILLS  NOT  ORIGINAL— con/wtierf. 

denial  of  fraud,  &c 836 

to  bill  to  carry  decree  into  execution 837 

that  plaintiff  has  no  right  or  interest  in  former  decree 837 

(See  Akbwsb;  Bar,  Flea  in;  Plea.) 

PLEA  TO  DISCOVERY 816-826 

pleas  to  jurisdiction • 817 

pleas  to  the  person 816-820 

want  of  interest  in  defendant 819 

pleas  to  frame  of  bill 820 

pleas  in  bar 821-826 

statute  bars 821 

matters  of  record 820 

matters  »»  pais 821 

title  in  defendant 822 

plea,  that  the  suit  is  upon  a  mere  point  of  law,  and  not  of  fact     •    .    823 
plea,  that  discovery  will  subject  defendant  to  penalties  and  for- 
feitures       824 

or  criminate  him 821 

or  betray  confidence  as  counsel      • 825 

or  as  arbitrator 825 

plea  of  purchase  for  valuable  consideration 828-826 

want  of  parties  not  a  good  bar  to  bill  for  discovery     .    .    •    •     610,  745 

(See  Flea.) 

PLEADING  IN  EQUITY,  meaning  of 4 

(See  Flea.) 
PLEN ARTY,  for  six  months,  when  a  good  bar 758 

POLITICAL  MATTER,  plea  that  bill  is  for 711 

demurrer  to  bill  for 466-472 

POPISH  RECUSANCY 51,722 

plea  of,  of  plaiutiff 722 

POSSESSORY  BILL,  what 255 

PRACTICE  IN  EQUITY,  how  distinguished  from  pleading  ....        4 

PRAYER  OF  BILL,  what . 40-44 

for  general  relief 40-44,-528,  note 

form  of,  for  general  relief ,      40 

special  prayer,  when  proper 41-43 

in  the  alternative,  how  made •    •    •    .      42  and  note 

what  is  a  prayer  for  relief ^ 314 

for  injunction,  special 41,  note,  43 

form  of  prayer  for  injunction 41 

for  writ  of  ne  exeat 41,  43-45 

for  process 44 

form  of,  for  process 43-45 

when  parties  are  out  of  jurisdiction 34,  44,  81 

what  is  properly  a  prayer  for  relief 813-317 
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PRAYER  OF  BILL -^  continued. 

prayer  of  bill  of  discovery ,•••..•  313-317 

prayer  of  supplemental  bill 343-352 

on  bill  of  discovery 288,  310-317 

of  interpleader  bill 291 

of  bill  of  revivor 374, 386 

what  is  properly  a  prayer  for  relief 313-318 

what  not 313-318 

of  bill  of  review 420 

of  bill  in  nature  of  bill  of  review 425 

(See  Altrrnatiyb  Statements;  Bill  in  Equity.) 

PRAYER  OF  PROCESS,  in  biU 44 

parties  should  be  named  in 44 

form  of 44 

against  peers 44 

against  common  persons 44 

against  corporations 44 

against  parties  out  of  jurisdiction 34,  44,  80,  81 

(See  Bill  in  Equity;  Pbaybb  of  Bill;  Process.) 

PRETENCES,  charge  of  in  bill 30-34 

common  form  of  charge 32 

PRETENSED  TITLES,  plea  of  statute  of 768-773 

PRINCIPAL  AND  SURETY,  proper  parties  in  suits  by  or  against      .     169 

PRIVILEGED  COMMUNICATIONS,  what     ....     599-603,  824,  825 

between  attorney  and  client 599-603,  825,  noie 

made  through  agents 600,  twte 

communications  to  government 602  a 

PRIVITY,  WANT  OF,  when  fatal  or  not     ....  262,  324,  512-520,  618 

of  plaintiff 324,  512-515 

I  of  defendant 323,  513,  571 

I  objection  by  demurrer 511-518 

PRIZE  CREW,  when  some  may  sue  in  behalf  of  all 98 

PROBATE  OF  WILL,  heir  must  be  a  party  to  bill  for 87, 181 

PROCESS 43,44 

against  peers 44 

against  corporations 44 

where  Attorney  General  is  a  party 44 

(See  Prayer  of  Process;  Subpcena.) 

PROCHEIN  AMI.    (See  Next  Friend.) 

PRODUCTION  OF  DOCUMENTS,  how  and  when  by  defendant .    .    859 

tending  to  criminate 558 

under  Federal  statutes 555,  859,  notes 

when  not  aiding  plaintiff 572,  note 

at  what  time  ordered 241,  852  5,  notes,  and  p.  762 

(See  Discovery,  Bill  of;  Inspection.) 
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PROHIBITION,  biU  of  discoveiy  does  not  lie  in  aid  of 553 

PROPRIETORS,  JOINT, 

when  some  may  sue  for  all 107-115, 128-130,  133 

when  some  may  be  sued  for  all 115-126 

PROTESTATION  in  a  demurrer,  effect  of 457 

in  plea 694 

in  answer  in  support  of  plea 695-698 

in  answer  generally 873 

PURCHASER,  BONA   FIDE,  FOR  VALUABLE  CONSIDERA- 
TION, WITHOUT  NOTICE, 

entitled  to  protecticHi 603-604  a,  805,  806,  825 

when  he  may  demur 603 

when  he  should  object  by  plea  or  demurrer 603-604  a 

if  he  answers,  he  must  answer  fully 604,  668,  810,  846,  847 

plea  of,  when  good  or  not 697,  805-810 

averments  in  a  plea  of 662,  697,  805-810 

should  deny  notice  in  his  plea,  even  if  notice  not  charged  in  the  bill 

662,806 
judgment  creditor  is  not  deemed  a  purchaser  for  a  valuable  consid- 
eration       807  a 

PURCHASER  PENDENTE  LITE, 

not  a  necessary  party 156,  351 

sub-purchaser,  when  not  a  necessary  party 351  a 

Q. 

QUEEN,  who  sues  for 8,49-52,66-70 

QUO  WARRANTO,  bill  of  discovery  does  not  lie  in  aid  of    .    .    .  553,  580 

RECEIVER,  prayer  for  the  appointment  of    . 43,  note 

as  party  to  a  creditor's  bill 167,  note 

RECONVENTIO  OF  CIVIL  LAW 402 

is  the  cross  bill  of  equity 402 

RECORD,  COURTS  OF,  what  are  or  not 778,  779 

RECORD,  MATTERS  OF,  how  and  when  a  good  bar 778-794 

(^See  Bar,  Plea  in.) 

REFERENCE,  agreement  for 804 

plea  of  agreement  to  refer  no  bar  to  suit 804 

REFERENCE  TO  DEEDS  AND  DOCUMENTS, 

in  bill,  effect  of 241,265 

what  proper 241,  265,  862 

in  answer,  effect  of 852-862 

bow  it  should  be  made 852-860 

when  a  reference  to,  makes  deeds  part  of  answer 858-862 
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REFERENCE  TO  A  MASTER 266 

of  bill  for  scandal  or  impertinence 265-271 

at  what  time  to  be  made 26d-271 

of  answer  for  scandal 862 

for  impertinence 863 

for  insufficiency 864 

to  ascertain  tmth  of  plea,  in  what  cases 700 

in  case  of  former  decree 700 

in  case  of  pendency  of  another  suit 743 

REHEARING,  when  proper 421 

petition  for 421 

not  allowed  after  enrolment  of  decree 421 

REJOINDER 676,878 

now  out  of  use 518,  879 

subpoena  to  rejoin  stiU  required  to  be  served 879 

effect  of  the  service  of  the  subpoena 880 

never  signed  by  counsel 881 

RELATOR,  who  is 7,8 

when  proper  to  be  named 7, 8,  9 

when  suit  by  and  how 7,  8,  9,  49,  50 

(See  Attornbt  Gknebal;  Information.) 

RELEASE,  when  a  bar  or  not 794-798 

(See  Plea.) 

RELIEF,  bill  for,  what  is 16-21 

demurrer  to 466-545 

pleas  to 702-816 

prayer  for,  common  form  of 40 

special  prayer  on  bill  for 41, 42 

when  common  prayer  sufficient 40-45,  313-317 

(See  Demurrer;  Plea.) 

RELIEF,  PRAYER  OF, 

general  prayer,  what  and  when  sufficient 40-42,  313-317 

form  of 40 

what  special  and  when  necessary 41-44 

special  prayer  for  injunction 43 

prayer,  when  defendant  is  out  of  jurisdiction 84,  81 

in  bill  of  interpleader 305 

(See  Bill  in  Equity.) 

REMAINDER-MAN, 

when  a  proper  party  or  not 143-148,  185,  207,  no(e 

when  bound  by  decree 143-148, 161 

when  represented  by  tenant  in  tail 143-148, 161 

when  a  proper  party  in  case  of  mortgages 185,  202-205 

when  he  may  bring  a  bill  in  nature  of  a  bill  of  revivor 425 

(See  Parties.) 
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REMEDT  AT  LAW.    (5«e  Adequate  Rbmedt  at  Law.) 

RENT  CHARGE,  who  parties  to  biU  for 122 

REPLICATION,  origin  and  use  of 676-078,  877 

derived  from  Civil  Law 677 

when  to  be  filed 877 

effect  of  filing 877-887 

absence  of,  when  objection  to  be  made 877,  878,  notes 

special  formerly  used,  but  now  disused 676-679,  878 

never  signed  by  counsel 881 

when  allowed  to  be  withdrawn 887 

REPRESENTATIVE,  PERSONAL  AND  REAL, 

personal,  when  proper  party  to  a  bill 141, 148-179 

real,  when  a  proper  party     .    .    .    .    ^    •    .   160,  170-177, 180,  182-205 

who  is  virtual  representative 140-151 

when  a  tenant  in  tail  is 148-148,  159 

when  a  tenant  for  life  is 143-146 

(See  Parties.) 
RES  ADJUDICATA, 

decision  upon  demurrer  is  not 456,  460,  793,  notes 

plea  of 780-794 

RESIDUARY  LEGATEES,  when  proper  parties    ....   87-91,104,204 
when  not 89,  104,  204 

REVERSIONER,  when  a  proper  party 143-148 

when  bound  by  decree 143-148 

when  a  proper  party  in  case  of  n/brtgages 172 

REVIEW,  BILL  OF,  what  is 403 

when  proper 403,  421 

after  enrolment  of  decree 403,  421 

for  errors  of  law 402-412 

not  allowable  for  errors  in  form 411 

what  are  errors  of  law  on  record 407 

whether  allowable  after  decree  affirmed 408,418 

who  may  bring ^ 409 

parties  and  privies  only 409 

within  what  period  it  lies 410 

upon  newly  discovered  matter 410-419 

what  matter  sufficient 412-416 

whether  of  matter  not  before  in  issue 414-415 

allowance  of,  discretionary  for  new  matter 418 

within  what  period 419 

after  affirmance  in  Parliament 418 

frame  of  bill 420,  636-647 

demurrer  to 633-638 

pleas  to  bill  of  review 833-836 

plea  of  former  decree 833 

plea  of  non-compliance  with  rules  of  the  court 833 

{See  Bill  m  E<)uity;  Demurrer;  Infant.) 
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REVIEW,  BILL  IN  THE  NATURE  OF  BILL  OF, 

what  18 408,421 

when  proper 403,  421-425 

when  decree  made  agaiust  person  having  no  interest 424 

by  whom  to  be  brought 424 

at  what  time , 423 

by  remainder-man,  when 424 

frame  of  bill 425 

prayer  of  bill 425 

when  a  bill  of  revivor  added 420,  425 

when  a  supplemental  bill  added 420, 425 

when  it  may  be  filed  without  leave  of  court 425 

demurrer  to 423-638 

statute  of  limitations,  when  a  bar  to 410 

REVIVOR,  BILL  OF,  what  is 854 

nature  of 354 

origin  of 355 

when  necessary  or  proper 854-300,  363-370 

when  not 355-363 

in  case  of  marriage 829,  346,  857,  360 

in  cases  of  survivorship 358 

when  avoided  by  entry  of  judgment  nwnc  pro  tunc     ....     863,  note 

who  may  revive 359 

in  suits  for  a  settlement 341 

in  case  of  several  plainti& 361,369 

in  case  of  executors 370 

who  are  to  be  made  defendants  to 859-362 

proper  answer  to 877,  note 

in  case  of  bill  of  discovery 371  a 

not  after  a  discovery 371  a 

in  cases  of  bill  of  review 420 

in  cases  of  interpleader 362 

in  cases  of  cross  bill 363 

in  cases  of  creditors'  bill 365 

in  cases  of  a  decree 362-367 

for  part  of  suit       367 

no  revivor  for  costs  except  in  special  cases 370 

when  defendant  may  revive 370-375 

frame  of  bill 872-375,622-627 

prayer  of 374 

demurrer  to,  when  proper 616-625 

plea  to 828-832 

want  of  title  in  plaintiff 329 

want  of  proper  parties 624,  830 

statute  of  limitations 331 

{Stt  Abatement  ;  Death  of  Party  ;  Dbhurbbb  ;  Plba  ;  Statute  or 

Limitations.) 
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REVIVOR,  BILL  IN  THE  NATURE  OF  BILL  OF, 

whatitifl 376-380 

when  Decessary  or  proper 377-379 

who  may  bring 385-442 

distinction  between  this  and  bill  of  revivor 877-382 

distinction  between  this  and  supplemental  bill       384 

benefit  of  former  proceedings,  when  had  by       238,  376 

in  cases  of  marriage  of  female  plaintiff 354,  381 

in  cases  of  bankruptcy 383 

in  cases  of  death  of  executor  or  administrator 880-385 

or  of  bankruptcy  of  executor  or  administrator 383 

after  a  decree 382 

children  may  revive  bill  of  wife  for  settlement 829-613 

frame  of  bill 386 

prayer  of  bill 386 

demurrer  to  bill 617-625 

pleatobiU 816-831,834-838 

(See  Demurrer  ;  Plea  ;  Revivor,  Bill  of.) 

REVIVOR  AND  SUPPLEMENT,  BILL  OP 387 

nature  of 387 

when  necessary  or  proper 387 

demurrer  to  biU. 624 

(See  Demurrer;  Plea.) 

REVOLUTION  IN  GOVERNMENT,  who  may  sue  in  case  of  .    .     54-58 

RULES,  The  following  Equity  Rules  of  the  Supreme  Court  of  the  Uni- 
ted States  of  1842,  (in  connection  with  which,  in  each  case,  the  Eng- 
lish Orders  in  Chancery  of  1841  on  the  same  topic  are  also  usually 
stated),  are  quoted  or  discussed  in  the  notes  to  the  sections  cited 
with  each :  — 


Sole 


Section 


20 533 

21 29,34,473 

22, 23 44,  80 

24 47  a 

26,27 266 

28,29,30 886 

29 893 

31 441,662 


32 
34 
85 
87 
88 
39 


441 

699 

887 

442 

878 

606,  810,  847,  851 


Rula 


Section 


40, 41.    .    .    .     442,847,853 
42,43,44     ....    846, 847 

45 878 

47,48 135  ft,  374 

49,50 87,150,163 


51 
53 
54 
57 
59 
60 
66 
87 
88 


159 
236 
221 
333 
874 
896 
878 
70 
421 


52 


f 
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SALE,  in  partition  soitB,  prayer  for  partition  necessary 42,  note 

SCANDAL,  what  is 48,  266,  267 

in  bill 48,  266-270 

in  answer 860-862 

reference  to  master  for  scandal  in  bill 48,  267-271 

in  answer 860-862 

at  what  time  reference  for  scandal  in  answer  made 867 

reference  of  answer  for  scandal  by  one  defendant  against  another   •    869 

in  interrogatories  and  depositions 881  a 

effect  of 881a 

(See  Impebtinrnce  ;  Reference  to  a  Master.) 

SCIRE  FACIAS  to  revive,  in  the  old  practice 866 

proper,  when  decree  enrolled 366 

SEISIN,  how  averred  in  biU 253 

SENTENCE  OF  FOREIGN  COURT,  when  a  bar  or  not  .    .    .    .  783-788 
of  a  court  of  exclusive  jurisdiction 786 

SET-OFF, 

in  equity 218,  note 

SETTLED  ACCOUNT,  plea  of 798 

when  good  or  not 798-802 

frame  of  such  plea 802  and  note 

(See  Plea.) 

SHERIFF,  whether  a  proper  party 231,  note 

SIGNATURE  OF  COUNSEL,  required  to  all  bills 47 

to  demurrers. 461 

to  answers 876 

of  defendant  required  to  answer 875,  876 

SOLICITOR,  as  party  to  bill  against  client 233,  nou 

privilege  of 600,  note 

SOLICITOR-GENERAL,  suit  when  brought  by 8,49.50,69 

suit  when  against 8,  49,  50,  69 

SOVEREIGN.    (See  Alien;  Government;  Kino.) 

SPEAKING  DEMURRER,  what 448 

SPECIAL  DEMURRER,  what 439-443,  455 

when  proper 455 

SPECIFIC  PERFORMANCE,  bill  for 

who  are  proper  parties  to 75, 160,  172-177,  231 

effect  of  variation  from  contract 394  and  note 

upon  bill  for,  what  relief  under  general  prayer 42,  note 

bill  alleging  part  performance 255,  note 

decree  in  personam,  when  subject-matter  abroad 489,  note 

Lord  Caii-ns'  Act,  effect  of 41)  note 
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SPLITTING  up  one  cause  of  suit 286-289 

when  demurrable 286-289,  685-696 

when  to  be  pleaded 746 

STATED  ACCOUNT,  plea  of 798-802 

when  plea  of  good  or  not 798-802 

(See  Plea.) 

STATING  PART  OF  BILL,  what  is 27 

proper  frame  of 27-30,  246-256 

STATUTE  BAB,  plea  of 748-777 

STATUTE  OF  FINE  AND  NON-CLAIM, 

when  a  bar  or  not 769-777 

STATUTE  OF  FRAUDS, 

plea  of,  when  good  or  not 748-759  a 

averments  in 762-768 

parol  trust,  when  within 766-768 

(See  Frauds  and  Perjuries;  Plea.) 

STATUTE  OF  LIMITATIONS 484,  503-506,  748-759  a 

when  insisted  upon  by  demurrer 484,  503-506,  751 

when  by  answer 503,  751,  847 

plea  of,  when  a  good  bar  or  not  to  relief  or  discovery     .    .  750-760,  831 

averments  in  such  plea  .^ 750-760 

when  a  good  bar  to  bill  of  revivor 622,  830 

when  a  good  bar  to  bill  of  review 410 

(See  Demurrer;  Limitations,  Statute  of;  Plea.) 

STOCKHOLDERS, 

when  some  may  sue  for  all 107-115,  118,  119, 128,  134 

when  some  of  a  corporation  may  sue  or  be  sued  alone 131 

capacity  of,  to  sue 493,  note 

corporation  usually  a  necessary  party  to  bill  by  or  against .    .      142,  note 

bills  to  protect  minority  of 107,  134,  142,  notes 

(See  Corporation;  Fraud;  Parties.) 

STRICTNESS  IN  PLEADING, 

generally  not  so  great  in  equity  as  at  law 658 

in  plea  of  attainder 728,  729 

SUBPCENA,  writ  of 44 

prayer  for  in  bill 44 

all  persons  defendants  to  be  named  in 44 

form  of 45 

process  in  case  of  a  peer 44 

origin  of 45 

derived  from  Civil  Law 45 

when  issuable 46 

effect  of  delay  in  taking  out 45,  note 

against  common  persons 44 

against  corporations   .    .  - 44 

(See  Process.) 
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SUB-PURCHASER,  how  and  when  a  proper  party  or  not    351-353,  544,  note 

SUITS  IN  EQUITY.    (See  Bill  in  Equity.) 

SUPERFLUITY  OF  STATEMENT 48,266-269 

in  bill,  how  objected  to 48,  266-269 

SUPPLEMENTAL  BILL 326-344 

nature  of 332 

when  proper 193,  notCy  331-334,  339,  882-890,  905 

on  facts  prior  to  biU 332-3^4 

on  facts  subsequent  to  bill 336 

filed  by  leave  of  court 333,  note 

for  want  of  parties 334 

what  facts  proper  for 336,337,311-345 

as  to  new  endenoe  or  new  discovered  evidence 332-337 

may  be  before  or  after  decree 338 

who  may  file  such  a  bill 339-343 

in  case  of  change  of  plaintifb 340 

in  case  of  change  of  defendants 342 

frame  of  bill 343 

to  perpetuate  testimony 344 

in  case  of  creditors'  bill 3S5 

in  case  of  a  person  suing  in  autre  droit 340 

in  case  of  coverture  determined  pendente  lite 347 

supplemental  bill  of  review 422-425 

demurrer  to 611-617 

pleas  to 826-830 

{See  Bill  in  Equity;  Demurrer;  Plea.) 

SUPPLEMENTAL  BILL,  BILL  IN  NATURE  OF, 

nature  of 344,  345 

when  proper 344-352 

when  not  necessary 352 

in  cases  of  new  interests,  wh^n  proper 346 

in  cases  of  death 347 

in  cases  of  bankruptcy  and  insolvency 349 

in  cases  of  interest  determined 350 

in  cases  of  alienation  pendente  lite 351 

frame  of  bill 353 

demurrer  to 611-617 

plea  to 827 

(See  Supplemental  Bill.) 

SURETY,  suit  against,  when  principal  is  a  proper  party  thereto  .     .     .     169 

SURREJOINDER 678,  879 

SURVIVORSHIP,  who  parties  in  cases  of 169,177-179 

when  a  suit  survives  or  not 355-359 

bill  of  revivor,  in  case  of,  when  necessary  or  not 364-365 

SUSPENSION  OF  DECREE,  BILL  FOR,  when  demurrable  .    .  639-642 
when  plea  to,  proper 837 
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T. 

TAX-PAYERS,  joinder  of,  as  plaintiffs 285,  note 

TENANT  BY  CURTESY,  in  case  of  mortgages,  a  proper  party      .    .     185 

TENANT  FOR  LIFE,  a  proper  party,  when  decree  against  binds  the 

inheritance 143-146, 424 

in  case  of  mortgages,  a  proper  party 186 

biU  in  natnre  of  a  bill  of  review,  in  case  of  a  decree  against    .    .    .    425 

TENANT  IN  DOWER,  in  case  of  mortgages,  a  proper  party     ...     185 

TENANT  IN  TAIL,  when  a  proper  party 143-145,  827 

when  inheritance  bound  by  decree  against 143-146,  827 

when  he  may  bring  a  bill  in  the  nature  of  a  bill  of  review  ....    425 

TENANTS  AND  LESSEES,  when  proper  parties 151 

in  common  and  joint  tenants,  when  proper  parties      .    158,  159,  357,  358 
interpleader  by 291  note,  294 

TENANTS  IN  COMMON,  when  proper  parties  to  a  bill .    .     159,  201,  note 

joinder  of 201,  218,  271,  nofca 

mortgagees  joining  as 201,  note 

acconnting  between 218,  note 

when  one  dies,  how  bill  revived 358,  622,  830 

TESTIMONY,  bill  to  take,  de  bene  esse,  nature  of 307,  315 

frame  of  the  bill 266,281,307-310 

affidavit  to,  necessary 309 

bill  to  perpetuate,  nature  of 303 

when  it  lies 299-302 

frame  of  the  bill 280-284,299-307 

interest  of  plaintiff  in  bill 301 

interest  of  defendant  in  bill 302 

what  facts  material  in  bill 299*307 

grounds  for  bill 302-304 

danger  of  loss  of  testimony 302-304 

right,  how  described  in  bill 305 

prayer  of  bill 280-283 

affidavit  to,  when  necessary  to 304 

supplemental  bill,  when  proper  in  case  of 344 

(See  Bill  in  Equity  ;  Perpetuation  of  Testimony.) 

TIME,  LAPSE  OF,  plea  of  when  good 410,  818-815  o 

(See  Statute  of  Limitations.) 

TITHES,  where  suits  cognizable  for 491 

TITLE,  want  of  in  plaintiff,  when  demurrer  for 727-730 

want  of  title  in  defendant 734 

plea  of  title  of  defendant,  when  good 811 

TRESPASS,  enjoining,  general  allegations  insufficient     ....     242,  note 
joinder  of  plaintiffs  to  restrain 271, 285, 286  6,  notes 
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TRUSTEE,  when  a  proper  party  to  bill .    .    143, 148-152, 171, 184,  200-216 

of  mortgagor,  when  a  proper  party 184 

relief  in  equity,  if  he  refuses  to  sue 480 

relation  to  trust  fund 210,  note 

(See  Parties.) 

TRUSTS,  who  parties  to  bills  respecting    .      87, 148-152,  155,  171,  201-213 

stale  and  laches 813,  note 

under  wills,  who  parties  to  bills 85-89,  171,  180,  181 

by  parol,  when  plea  of  statute  of  frauds  good  or  not   ....      766-768 

TURPITUDE,  MORAL,  ACTS  OF, 

bill  of  discovery  lies  for 593-597 


* 


U. 

UNDERWRITERS,  on  one  policy,  when  thoy  may  join  in  one  bill  for 

discovery  or  relief 286  a,  537 

UNIVERSITY,  plea  of  privilege  of  being  sued  in  courts  of  .    .  487,  714-718 
demurrer  in  like  case 487 

USURY,  plea  to  bm  for  discovery  of 582,824 


V. 

VALUABLE  CONSIDERATION,  plea  of  purchase  for  ...    .      804-812 
(See  Purchaser  for  Valuable  Consideration.) 

VALUE  IN  CONTROVERSY,  beneath  dignity  of  the  court  .     .      500-602 

VARIATION  FROM  CONTRACT, 

effect  of,  in  bills  for  specific  performance 394  and  note 

VENDOR.    (See  Parties.) 

VISITOR  OF  A  COLLEGE,  when  he  has  exclusive  jurisdiction     .    .    718 
plea  in  such  case 718 

VOLUNTEER,  plea  of  title  by 810-813 


W. 

WANT  OF  TITLE  AND  INTEREST,  of  parties     .     .  503-510,  519-521, 

565,  571,  728,  729,  734 

of  plaintiff 503-610,549 

of  defendant 518-520,549,571 

when  demurrer  for 503-510,  518,  519 

when  plea  of 728,729,734 

WAR.     (See  Alien.) 

WIFE  OR  WIDOW        59-64,  71,  159,  note,  347,  354 

(See  Feme  Covert;  Married  Woman.) 
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WILL  OR  DEVISE, 

of  personal  estate  cannot  be  tried  in  equity 474,  788 

of  real  estate  must  be  tried  at  law 476,  788 

fraud  in  obtaining  wiU,  not  cognizable  in  equity 476,  788  . 

parties,  in  controversies  respecting 205,  207,  notes 

WITNESS,  should  not  be  a  party 234 

exception  to  rule 235 

demurrer  by,  when  it  lies 519, 570 

WRITTEN  INSTRUMENTS, 

demun'er  does  not  admit  plaintiff's  construction  of    ...    .     452,  note 

{See  Deeds;  Fobobd  Instruments.) 
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